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PEEFACE 

TO  THE   SECOND   EDITION. 


Encouraged  by  the  success  of  the  first  edition  of  the  "  Common  Law 
Procedure  Act,"  the  Editor  ventures  to  submit  a  second  edition  for  the 
acceptance  of  the  legal  profession. 

The  edition  now  presented  is,  like  the  former  one,  the  result  of  much 
labour,  and  is,  it  is  believed,  much  more  complete  than  any  annotated 
edition  of  the  Common  Law  Procedure  Acts  hitherto  published. 

In  the  preparation  of  this  as  well  as  the  former  edition,  it  has  been  the 
aim  of  the  Editor  not  only  to  collect  and  arrange  in  convenient  form  the 
decided  cases  bearing  on  the  construction  of  the  acts  and  rules  annnotated, 
but  to  expound  the  principles  which  govern  the  decisions  by  the  light  of 
the  decisions  themselves. 

Considering  however  that  the  decided  cases  are  now  so  numerous  (not 
less  than  8,571  having  been  referred  to  in  this  edition),  and  so  widely 
scattered,  the  Editor  claims  indulgence  if  any  have  been  inadvertently 
omitted. 

For  the  benefit  of  English  subscribers,  a  table  precedes  the  work  in 
which  is  given  each  section  of  the  English  Common  Law  Procedure  Acts 
and  the  corresponding  section  of  the  Canadian  Act.  This  will  enable 
English  subscribers  at  once  to  turn  to  such  decisions  as  have  been  col- 
lected under  the  different  sections  of  the  Canadian  Act,  corresponding  with 
sections  of  the  English  Common  Law  Procedure  Acts. 

The  Editor  begs  to  acknowledge  the  assistance  which  he  has  receive,} 
from  Mr.  F.  J.  Joseph,  Barrister-at-law,  who  verified  all  the  cases  to  which 
reference  is  made  in  the  notes ;  and  to  Mr.  H.  C.W.Wethey,  Barrister-at-law, 
who  prepared  the  list  of  cases  and  general  index.  Mr.  Joseph  also  super- 
intended the  passing  of  the  work  through  the  press.  Both  gentlemen  have 
done  much  towards  making  the  work  as  accurate,  useful,  and  reliable, 
as  possible. 
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The  Common  Law  Procedure  Act  has  not  so  far  suffered  much  from  the 
restless  disposition  of  law  makers.  The  reason  no  doubt  is  that  the  act  is 
a  complete  code  of  practice,  was  well  considered  before  it  was  passed,  since 
its  passing  has  become  well  understood  and  appreciated  by  the  legal  pro- 
fession, and  has  proved  itself  of  great  public  utility. 

The  desire  for  changing  laws  is  more  noticeable  in  new  than  in  old 
countries.  In  whatever  country  it  unduly  manifests  itself,  it  is  an  unmixed 
evil  and  a  sore  discouragement  to  law  authors.  All  men  are  supposed  to 
understand  the  law.  Ignorance  of  it  is  sometimes  punished  as  a  crime, 
and  often  followed  by  serious  pecuniary  losses.  But  with  two  legislatures 
annually  at  work,  and  the  annual  product  a  multitude  of  statutes,  some 
amending,  some  repealing,  some  explaining,  and  some  consolidating  exist- 
ing statutes  on  all  conceivable  subjects,  there  is  necessarily  so  much 
confusion  as  to  render  it  very  difficult  even  for  men  trained  to  the  law  as  a 
profession  so  to  follow  the  law  through  all  its  changes  as  to  understand 
it  in  all  its  bearings. 

Englefield,  Toronto, 

December,  1S10. 


PREFACE 

TO  THE  FIRST  EDITION. 


The  law,  and  the  administration  of  the  law,  are  two  things  essentially 
different.  By  the  former  we  understand  the  great  body  of  legal  rights 
and  liabilities  which  teach  that  justice  should  render  to  every  man  his 
due.  By  the  latter  we  understand  the  practice  of  the  Courts,  or  the 
machinery  used  for  dispensing  justice.  All  laws  are  designed  either  to 
prevent  a  mischief,  to  remedy  it  if  committed,  or  to  compensate  the 
sufferer  if  no  other  remedy  can  be  applied.  The  proper  application  of  the 
remedy  is  thus  of  vital  importance  to  the  due  dispensation  of  justice. 
The  spirit  of  modern  legislation  is  to  make  the  remedy  coextensive  with 
the  mischief  intended  to  be  prevented  or  redressed.  For  this  the  Courts 
have  at  all  times  struggled ;  for  this  the  Legislature  has  laboured ;  and 
for  this  has  the  Common  Law  Procedure  Act,  1856,  been  passed. 

I  propose,  first,  briefly  to  consider  the  nature  of  the  Act ;  and,  secondly, 
the  manner  in  which  I  have  endeavoured  to  expound  it. 

First.—  Mr.  Whiteside,  a  leading  law  reformer  of  Great  Britain,  in  one 
of  his  masterly  speeches,  said,  he  objected  to  the  triumph  of  form  over 
substance — of  technicality  over  truth.  He  objected  also  to  a  suitor  being 
driven  like  a  shuttlecock  from  a  Court  of  Law  to  a  Court  of  Equity,  and 
being  sent  to  Chancery  to  be  enabled  to  go  to  Common  Law.  He  hoped 
that  a  remedy  would  be  applied  to  these  abuses,  and  thought  that  to  be 
satisfactory,  the  remedy  should  be  searching,  cheap  and  comprehensive. 
The  remedy  so  forcibly  invoked  has  been  partially  applied  in  England,  in 
Ireland,  and  in  Upper  Canada :  in  England  by  the  Acts  of  30th  June,  1852, 
and  12th  August,  1854;  in  Ireland  by  the  Acts  of  28th  August,  1853,  and 
29th  July,  1856 ;  and  in  Upper  Canada  by  the  Acts  of  19th  June,  1856,  and 
10th  June,  1857.  Here  and  at  home  the  like  remedy  has  been  applied 
to  like  abuses.  The  triumph  of  form  over  substance  is  carefully  guarded 
against  by  the  enactment  of  general  rules  of  pleading,  extensive  powers 
of  reference,  and  liberal  powers  of  amendment.  The  cruelty  of  driving 
a  suitor  from  Court  to  Court  in  the  manner  described  by  Mr.  Whiteside 
is  also,  to  a  great  extent,  prevented  by  the  enlargement  of  the  jurisdiction 
of  the  Courts  of  Common  Law.  The  remedy  is  searching,  because  of  the 
powers  given  to  examine  parties  to  a  cause  and  their  witnesses,  under 
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certain  circumstances,  by  interrogatories.  It  is  cheap,  because  needless 
steps  in  a  cause  have  been  abolished,  and  the  remaining  steps  made  easy 
and  simple.  It  is  comprehensive,  because  the  whole  course  of  a  suit, 
from  summons  to  execution,  is  made  the  subject  of  legislation  in  a  single 
Statute. 

As  to  Pleading :  Special  demurrers  are  abolished,  and  forms  are  pro- 
vided for  almost  every  case  which  can  occur  in  practice.  These  forms  are 
simple,  concise  and  intelligible.  The  work  is  done  to  the  hand  of  the 
practitioner  in  a  manner  convenient  and  complete. 

As  to  References;  Submissions  of  all  conceivable  forms  are  provided 
for,  and  references  of  all  kinds  are  much  facilitated.  There  is  a  strong 
desire  evinced  to  encourage  references  to  arbitration:  indeed  in  matters 
of  account  there  is  more  than  encouragement,  for  there  is  compulsion.  As 
to  cases  wherein  there  is  no  compulsion,  there  is  strict  and  anxious  sur- 
veillance. "Where  the  parties  to  any  contract^  anticipating  the  possibility 
of  differences  arising,  have  stipulated  [that  they  shall  be  referred  to  arbi- 
tration, there  is  provision  made  for  staying  any  action  that  may  be  brought 
in  disregard  of  such  stipulation.  If  the  referee  named  by  the  parties  be 
dead,  the  Court  may  appoint  a  substitute.  If  there  he  no  provision  for 
the  appointment  of  an  umpire  when  one  is  necessary,  the  Court  may 
appoint  one  of  its  own  choosing.  If  there  be  several  arbitrators,  one 
of  whom  dies  or  becomes  incapacitated,  a  successor  may  be  appointed. 

As  to  Amendments :  There  is  almost  unlimited  discretion.  The  Judges 
have  at  all  times  the  power  of  amending  all  defects  and  errors  in  any 
proceeding  in  any  stage  of  the  cause,  whether  there  be  anything  in  writing 
to  amend  by  or  not.  All  amendments  necessary  to  the  determining  of  the 
real  question  in  controversy  in  the  existing  suit  may  be  made. 

As  to  the  Enlargement  of  jurisdiction :  The  Courts  of  Common  Law 
have  conferred  upon  them,  to  some  extent,  powers  to  give  the  redress 
necessary  to  protect  and  to  vindicate  common  law  rights,  and  to  prevent 
wrongs,  whether  existing  or  likely  to  happen  unless  prevented.  With 
these  objects  the  strong  arm  of  injunction  is  added,  and  the  arm  of  man- 
damus is  strengthened.  The  power  to  entertain  equitable  defences,  in 
consequence  of  the  unsuited  machinery  of  the  Courts,  is  however,  very 
limited ;  but,  so  far  as  bestowed  upon  the  Courts  of  Common  Law,  is  an 
enlargement  of  their  jurisdiction.  This  enlargement  does  not  at  all  oust 
the  Court  of  Chancery  of  any  portion  of  its  jurisdiction  ;  in  truth,  a  great 
portion  of  the  latter  still  remains  exclusive. 

As  to  the  Comprehensiveness  of  the  Act;  a  glance  at  the  repealing  clause 
will  convey  some  idea  of  the  change  made  in  our  statute  law.  Little  is 
left  either  of  the  Old  King's  Bench  Act  of  1822,  or  of  the  Common  Pleas 
Act  of  1849,  or  of  the  Act  of  1853,  regulating  and  amending  the  practice 
m  these  Courts.    The  Legislature,  while  engaged  in  the  work  of  improve- 
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ment,  have  gone  far  towards  removing  obscurities  and  abuses.  The  Acts 
respecting  Absconding  Debtors,  Absent  Defendants  and  Insolvent  Debtors 
have  been,  in  general,  wiped  from  the  Statute  book,  and  restored  in  a  sim- 
ple and  consolidated  form.  The  Absconding  Debtors'  law,  from  session  to 
session  of  the  Legislature,  became  obscure,  owing  to  the  accumulation  of 
amending  Statutes.  The  Absent  Defendants'  Act,  nearly  allied  to  the 
Absconding  Debtors'  Act,  served  to  make  confusion  more  confounded. 
The  Insolvent  Debtors'  Acts  were  nearly  effete  from  sheer  non-user  of 
many  of  their  provisions.  There  was  a  widely  scattered  heap  of  law,  of 
which  a  great  part  was  felt  to  be  rubbish,  and  therefore  removed. 

It  would  be  too  tedious  here  to  notice  the  changes  in  detail  made  in  the 
steps  of  a  cause  from  process  to  execution.  Suffice  it  to  say,  that  forms 
of  action  have  been  in  a  measure  abolished ;  that  with  regard  to  the  ser- 
vice and  renewal  of  writs  of  mesne  process,  very  decided  improvements 
are  enacted ;  that  the  appearance  of  defendants  is  placed  upon  a  rational 
and  intelligible  basis ;  that  unusual  facilities  are  held  out  for  the  speedy, 
trial  of  causes,  and  after  trial  equal  facilities,  for  speedy  execution ;  that 
the  description  of  property  made  subject  to  execution  is  much  extended ; 
and  that  for  the  revival  of  judgments  when  obtained  wise  and  beneficial 
provision  is  made. 

Second. — A  new  Act  is  not  always  a  new  law.  The  Common  Law 
Procedure  Act  is  not  so  much  a  new  law  as  a  re-enactment,  with  amend- 
ments, of  the  .old.  For  the  sake  of  convenience,  the  provisions  are  brought 
together  in  a  compact  and  logical  form ;  but  the  provisions  themselves  are 
for  the  most  part  old  and  familiar.  They  carry  with  them  a  long  train  of 
decisions.  To  classify  these  decisions,  and  to  bring  them  under  the  eye 
in  a  convenient  form,  has  been  one  of  my  great  objects.  The  less  a  new 
statute  unsettles  old  and  established  practice,  so  far  as  consistent  with 
the  object  of  its  enactment,  the  better.  The  Courts,  in  a  long  series  of 
decisions,  have  given  to  particular  words  and  expressions  a  definite 
meaning.  The  Legislature,  in  Acts  subsequently  passed,  have  used  these 
words  and  expressions  over  and  over  again.  Thus  the  language  becomes 
familiar  and  well  known  to  Judges  and  lawyers  under  the  epithet  of  legal 
phraseology.  Hence,  when  necessary  to  bring  together  Act's  or  legislative 
enactments  upon  a  particular  branch  of  law  or  of  practice,«the  collection 
ought  to  be  made  as  far  as  possible  in  the  very  words  of  the  original  text. 
Stability  is  more  to  be  desired  than  novelty.  To  attain  stability  there 
must  be  certainty,  and  to  attain  certainty  there  must  be  the  preservation 
of  well-understood  words  and  expressions.  When  we  reflect  upon  the 
cost,  the  trouble,  and  the  vexation  of  working  out  an  entirely  new  legisla- 
tive provision,  we  are  forced  to  acknowledge  the  value  of  old  phraseology. 

One  important  characteristic  of  our  Common  Law  Procedure  Act  is  that 
in  it  words  are  used  as  lawyers  have  at  all  times  used  them.    We  are 
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enabled  to  fall  back  upon  the  old,  for  the  construction  of  the  new  law. 
Impressed  with  the  value  of  decided  cases,  I  have  not  failed  to  open  up 
to  the  consideration  of  my  professional  brethren  decisions  apparently 
consigned  to  oblivion,  but  in  truth  as  necessary  for  use  as  when  first 
delivered  from  the  Bench.  Fairly  to  understand  a  new  law,  which  is  in 
nine  cases  out  of  ten  a  remedial  law,  we  must  not  spurn  that  which  is  by 
the  alteration  thrown  aside. 

We  speak- of  a  Statute  such  as  the  Common  Law  Procedure  Act  being 
remedial-remedial  of  what  ?  Of  some  law  existing  when  it  passed.  16  it 
not  then  necessary,  in  order  to  apply  the  remedy,  to  have  a  knowledge  of 
the  mischief  intended  to  be  remedied  ?  Before  a  lawyer  can  use  a  remedial 
statute  correctly  and  satisfactorily,  he  must  generally  have  some  knowledge 
of  the  pre-existing  law.  Actuated  by  thoughts  such  as  these,  in  stating 
the  changes  effected  by  the  Common  Law  Procedure  Act,  I  have  done  so  by 
briefly  showing  what  the  practice  was  antecedently,  and  so.  presented  the 
law  as  modified  or  otherwise  altered.  A  new  code  of  practice  is  enacted. 
"Why  ?  Because  the  old  code  was  defective.  Then  in  what  was  it  defective  ? 
The  attempt  mentally  to  answer  this  question  opens  up  a  true  idea  of  the 
work,  to  be  done.  The  real  principle  of  expounding  a  remedial  statute  is, 
I  conceive,  such  as  I  have  described.  While  acting  up  to  this  standard,  my 
main  object  has  been,  by  exhibiting  what  the  law  was,  concisely  to  show 
what  the  law  is,  and  in  such  a  manner  that  it  will  impress  itself  upon  the 
memory  of  the  reader  or  practitioner.  This  I  have  done  particularly  in 
noting  a  preamble  introducing  a  number  of  sections  on  a  given  branch 
of  practice.  One  example  may  be  noticed.  It  is  on  page  94,  being  note  g* 
to  the  preamble  beginning,  "  And  as  regards  proceedings  against  abscond- 
ing debtors,"  &c.  In  carrying  out  this  plan,  I  have  upon  all  occasions, 
when  convenient,  introduced  the  views  of  the  English  Common  Law  Com- 
missioners, usually  in  their  own  words.  The  result  is,  that  both  reports 
of  the  Commissioners  are  embodied  in  my  notes,  instead  of  being  pub- 
lished, as  originally  intended,  in  a  separate  form. 

I  may  be  allowed  to  observe,  that  I  have  had  a  great  advantage  over 
my  fellow  labourers  in  England,  and  have  endeavored  to  avail  myself  of 
it  so  as  to  render  my  book  more  complete  and  reliable  than  any  similar 
work  hitherto  published  either  in  England  or  Ireland.  I  am,  the  latest 
commentator  on  the  Common  Law  Procedure  Acts,  and  have  not  only  the 
benefit  of  the  experience  of  my  predecessors,  but  the  benefit  of  decisions 
pronounced  by  the  Courts  since  the  publication  of  their  works.  It  is  only 
by  degrees  that  a  new  or  even  a  modified  practice  "  settles  down."  Many 
questions  of  construction  are  sure  to  arise  and  to  require  practical  exposi- 
tion. As  the  practice  is  studied  and  familiarised,  and  as  doubtful  points 
receive  adjudication,  its  application  becomes  simple  and  easy  to  the  prac- 

*  See  note  o  page  476. 
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titioner.  It  is,  however,  a  work  of  gradual  development,  and  it  is  only  as 
point  after  point  of  doubtful  construction  is  decided,  that  misapprehension 
is  obviated  and  certainty  secured. 

In  considering  each  section  annotated,  I  have  endeavoured  to  get  at 
the  reason  of  the  section  and  the  principles  involved  in  it.  The  meaning 
of  an  Act  of  Parliament,  as  well  as  a  single  section,  can  only  be  ascer- 
tained by  reference  to  the  principle  which  governs  it.  The  Common 
Law  Procedure  Act  is  passed  with  a  view  "to  simplify  and  expedite" 
proceedings  in  the  Superior  Courts  of  Common  Law.  The  County  Courts 
Procedure  Act  has  a  similar  declared  object.  Two  cognate  principles,  as 
applied  to  the  whole  Act,  are  thus  enunciated :  the  one,  to  simplify ;  the 
other,  to  expedite.  This  much  predicated,  it  is  for  the  Court  to  advance 
the  objects  proposed,  and  so  carry  out  the  principles  involved.  The  known 
aptness  of  the  Court  to  respect  precedents  is  a  source  whence  there  flows 
much  good.  But  owing  to  human  frailty  former  decisions  are  sometimes 
reluctantly  doubted  or  overruled ;  and  from  this  arises  a  desire  for  the 
very  latest  decisions  on  a  doubtful  point.  When  an  old  Gase  is  cited,  the 
question  is  often  put  by  the  Court — "Is  there  no  later  authority  than 
that  ? "  The  necessity  for  the  latest  cases,  when  solving  a  doubt,,  is 
sufficiently  known  to  all  practitioners  to  render  any  further  reference  to 
it  here  unnecessary.  It  only  remains  for  me  to  say,  that  I  have  been 
most  careful  in  noting  the  late  decisions,  sheet  by  sheet,  as  this  work  went 
to  press.  Those  since  decided  will  be  found  mentioned  in  the  Addenda. 
More  than  nine  hundred  cases,  decided  since  the  passing  of  the  English  Acts 
and  of  our  Acts  upon  the  construction  of  one  or  other  of  them,  have  been 
noted  in  the  work.  No  case,  however,  whether  early  or  late,  should,  if  pos- 
sible, be  viewed  otherwise  than  as  controlled  by  some  governing  principle. 
In  matters  of  practice  certain  principles  may  be  discovered  which  are  of 
intrinsic  value  as  the  key  notes  of  a  great  variety  of  cases.  When  it  is  laid 
down  in  general  terms  that  he  who  endeavours  to  upset  an  opponent  upon 
some  ground  of  irregularity  must  be  strictly  regular  himself,  we  have 
before  us  a  principle  applicable  to  every  case  of  irregularity.  When  we 
are  informed  that  the  law  favours  the  liberty  of  the  subject,  we  reasonably 
conclude  that  in  a  prpceeding  to  restrain  the  subject  of  that  liberty  there 
must  be  no  irregularity.  When  the  Court  sets  aside  an  arrest  because 
the  affidavit  to  hold  to  bail  does  not  state  that  the  debt  is  "  due,"  we  know  • 
that  it  is  set  aside  not  merely  because  there  is  an  authority  in  point,  but 
because  that  authority  is  consistent  with  reason  and  accords  with '  the 
general  principle  that  the  liberty  of  the  subject  is  to  be  favoured.  The 
Court  in  effect  decides  that  the  affidavit  omits  to  make  out  a  good,  case  for 
depriving  the  subject  of  his  liberty. 

My  only  ambition  in  compiling  this  work  was  to-  produce  a  useful, 
complete  and  reliable  vade  mecum  for  the  legal  profession,  in  Upper  Canada. 
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The  only  merit  to  which  I  lay  claim  is  industry,  and  if  that  have  not  been 
misapplied  I  am  satisfied.     I  lay  no  claim  to  any  display  of  originality  of 
conception,  but  have  contented  myself  with  treading  the  beaten  but  some- 
times uncertain  paths  of  the  law.     I  have  striven  in  my  progress  to  prepare 
the  way  for  those  who  may  have  occasion  to  travel  one  or  all  of  the  paths 
through  which  I  have  travelled.     In  some  places,  perhaps,  I  have  over- 
stepped the  limits  of  authority.    In  some  instances  I  may  have  assumed  that 
to  be  law  for  which  there  is  no  authority ;  but  where  such  has  been  done  it 
has  not  been  done  without  a  due  sense  of  responsibility.     Though  law  is 
said  to  be  a  science,  it  is  in  truth  a  most  perplexing  science.     Though 
Keports  and  reported  cases  outstrip  numerical  calculation,  yet  cases  do  arise 
for  which  there  is  no  express  authority.     Cases  will  arise  which  the  most 
astute  never  could  foresee ;  and  still  the  law  is  for  all  cases,  and  must  be 
applied  to  all  cases  so  far  as  reason  and  anology  can  suggest  the  mode  of 
application.     In  the  absence  of  decided  cases  I  have  frequently  felt  myself 
bound  to  state  my  impression  by  way  of  suggestion.     That  such  impres- 
sions are  free  from  error  is  more  than  I  can  expect.     My  only  object  in 
suggesting  a  construction  unsupported  by  authority,  was  the  desire  of 
^pointing  the  reader's  attention  towards  what  might  be  the  right  direction. 
In  palliation  of  any  errors  that  may  be  discovered,  I  have  only  to  draw 
attention  to  the  circumstances  under  which  my  impressions  were  formed 
Before  me  there  was  a  new  Act,  with  scarcely  a  decision  of  our  Courts 
My  task  was  to  explain  and  expound  it.     I  had  not  the  advantage  upon 
every  point  of  doubt  of  an  able  argument  from  contending  counsel ;  but 
even  Judges'^  notwithstanding  these  advantages,  are  failable.     Those  who 
are  accustomed  to  speculate  on  the  construction  of  new  laws  will,  I  am 
confident,  be  the  first  to  appreciate  my  difficulties,  and  the  readiest  to 
bestow  indulgence  when  needed.     Many  friends,  upon  whose  knowledge 
-and  standing  I  have  been  too  glad  to  rely,  have  kindly  read  the  proof 
sheets,  and  so  fortified  my  positions.     Among  these,  I  may  mention  the 
names  of  The  Honoubable  Chief  Justice  Macaulay  and  His  Honour 
Judge  Gowan.     Every  page  of  the  book,  before  it  was  worked  off,  was 
submitted  to  their  perusal,  and  it  is  to  me  as  much  a  duty  as  a  pleasure 
thus  publicly  to  acknowledge  the  advice  and   assistance  with  which  I 
have  been  honoured.    To  Adam  Wilson,  Esq.,  Q:  C,  and  Henry  Eccles, 
Esq.,  Q.  C,  I  have  to  express  my  thanks  for  similar  services.     The  note, 
as  to  equitable  defences  have  also  been  submitted  to  and  approved  by  a 
leading  member  of  the  Equity  Bar.     To  many  others,  whose  names  need 
not  be  given,  I  am  greatly  obliged  for  advice  and  assistance. 

It  is  unnecessary  to  mention  to  any  one  who  may  open  this  volume, 
that  it  has  been  a  work  of  great  labour,  not  at  all  lightened  by  the  respon- 
sibility under  which  I  wrote.  The  immense  number  of  cases  consulted 
with  a  view  tto  the  extraction  of  guiding  principles,  being  no  less  than 
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six  thousand,  and  the  placing  of  these  cases,  when  approved,  in  proper 
order,  has  been  a  task  requiring  no  ordinary  perseverance  and  patience. 
This,  too,  was  done  with  the  prospect  of  pecuniary  loss,  consequent  upon 
the  size  of  the  work  and  the  low  price  at  which  it  was  promised.  Bearing 
all  these  things  in  mind,  I  submit  the  work  to  those  for  whose  benefit  it 
is  designed,  and  only  ask  of  them  a  candid  consideration  and  a  fair  judg- 
ment— more  I  do  not  ask,  less  I  cannot  expect.  For  the  completeness  of 
i  the  Index  of  Subjects  I  am  indebted  to  W.  C.  Keele,  Esq.,  and  of  the 
Index  of  Cases  to  Mr.  David  Alexander,  Student  at  Law. 

I  have,  as  promised,  added  the  General  Rules  of  Practice  and  Pleading, 
with  copious  notes  upon  the  same  plan  as  the  Statutes.  They  add  to  the 
completeness  of  the  volume,  so  as  to  make  it,  as  intended,  a  ready,  com- 
plete and  reliable  book  of  practice  for  the  Common  Law  Practitioner. 
The  Common  Law  Procedure  Acts  of  18S7  are  also  added,  but  without 
notes.  It  was  found  that  the  work  had  grown  to  such  dimensions  under 
my  hands,  that  to^annotate  them  would  make  the  volume  much  too  bulky, 
and  add  much  to^the  delay ^which  has  already  taken  place  in  its  issue  from 
the  press.  As  I  believe  a  very  general  impression  was  entertained  that  this 
volume  would  have  appeared  at  a'much  earlier  period  than  it  does,  I  can 
only  say  in  excuse  that  it  was  not  possible  to  furnish  the  book  in  less  time, 
while  making  it  as  complete  as  my  anxiety  to  serve  the  profession  led 
me  to  believe  was  necessary.  A  contrary  course  might  have,  as  it  is  well 
known,  saved  me  much  trouble  and  no  little  expense.  It  is  now,  however, 
in  my  power  to  assert,  with  those  kind  friends  who  at  much  personal 
inconvenience  to  themselves  lent  me  the  aid  of  ripe  "experience,  that  the 
book  is  of  its  kind  the  most  complete  published.  It  contains  twice  the 
number  of  cases  cited  in  the  elaborate  work  of  Finlason,  and  four  times 
the  number  of  cases  cited  in  Kerk,  Thompson,  Markham,  or  any  other 
work  in  general  use.  This  statement  I  make  in  no  boastful  spirit,  but  for 
the  simple  purpose  of  conveying  to  those  inexperienced  in  the  writing  of 
books  some  idea  of  my  protracted  labour,  and  as  an  apology  for  what  other- 
wise might  be  thought  inexcusable  delay. 

E.  A.  H. 

Queen  Street  West, 

February,  185S. 
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THE 


COMMON  LAW  PROCEDURE  ACT. 


CON.  STAT.  TJ.  0.— Cap.  22. 


An  Act  to  regulate  the  procedure  of  the  Superior 
Courts  of  Common  Law  and  of  the  County 
Courts,    {a) 

Her  Majesty,  by  and  with  the  advice  and  cousent  of  the 
Legislative  Council  and  Assembly  of  Canada,  enacts  as  follows : 

1.  In  the  Superior  Courts  of  Common  Law  and  in  the  Process  and 
County  Courts  respectively,  the  process  and  proceeding  shall  irfthe   "* 
be  as  follows  :  (J) 

(a)  The  modern  plan  of  naming  a  statute,  found  so  convenient  in'  practice,  has 
been  followed  in  this  act.  In  citing  the  act,  it  will  be  sufficient  to  use  the 
expression  "The  Common  Law  Procedure  Act:"  see  section  346. 

(6)  This  act,  the  origin  of  which  in  this  Province  is  the  Common  Law  Proce- 
dure Act  1856,  19  Vic.  cap.  43,  is  for  the  most  part  copied  from  the  Imperial 
Statutes  15  &  16  Vic.  cap.  76,  and  17  <fe  18  Vic.  cap.  125.  These  statutes  were  pre- 
pared upon  the  suggestions  of  the  Common  Law  Commissioners,  appointed  by  the 
Queen  on  the  13th  May,  1850,  "  to  inquire  into  the  Process,  Practice  and  System 
of  Pleading  of  the  Superior  Courts  of  Law  at  Westminster,  &c."  On  30th  June, 
1851,  their  first  report  was  made,  upon  which  the  Statute  15  &  16  Vic.  cap.  76, 
was  framed.  On  30th  April,  1853,  their  second  report  was  made,  which  lead  to 
the  passing  of  the  Stat.  17  &  18  Vic.  cap.  125.  The  act  invests  the  courts  with 
a  large  discretion  to  do  what  justice  requires:  Messiter  v.  Rose,  13  C.  B.  165,  per 
Jarvis,  C.  J.  Since  the  legislature  has  abolished  special  demurrers,  the  courts 
are  bound  to  follow  out  that  spirit  and  not  give  effect  to  mere  technicalities :  per 
Pollock,  C.  B.,  in  Mowers  v.  Welsh,  9  Ex.  272.  Semble,  the  English  Statute  of 
1852  is  confined  to  civil  proceedings:  Regina  v.  Seale,  24  L.  J.  Q.  B.  221,  per 
Campbell,  C.  J.  It  has  been  held  to  apply  to  personal  actions  commenced  in  infe- 
rior courts,  but  removed  into  the  superior  courts  by  certiorari:  Messiter  v.  Ruse, 
13  C.  B.  162. 

1 


2  THE   COMMON   LAW  PROCEDURE  ACT.  [s.  2. 

ORIGINAL  PROCESS. 

1.— NON-BAILABLE. 

aii  actions  «},  (c)  [Except  in  cases  where  it  is  intended  to  hold  the 
to  be  com-6  Defendant  to  special  bail,]  (d)  all  personal  actions  (e),  includ- 
Summonsf  ing  actions  by  or  against  Members  of  both  Houses  of  the 
Provincial  Parliament,  and  Attorneys-at-Law,  brought  in  the 
said  Courts,  when  the  Defendant  is  residing  or  supposed  to 
reside  within  tbe  jurisdiction  thereof  (/)  shall  be  commenced 
by  Writ  of  Summons,  according  to  the  Form  A.  No.  1,  and, 
in  every  such  Writ  and  copy  thereof,  the  place  and  county  (g) 


•(c)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  2. 

(d)  The  words  in  brackets  are  not  in  the  English  Act.  Defendants  in  the  Pro- 
-vince  of  Ontario  may  be  held  to  special  bail  by  a  writ  of  capias,  which  writ  is  for 
■  all  purposes  the  commencement  of  the  action. 

(e)  Personal  Actions  (one  of  the  three  classes— real,  personal  and  mixed — into 
which  actions  have  been  divided)  may  be  taken  to  mean  those  actions  which  are 
brought  for  the  specific  recovery  of  debts,  damages,  money,  goods  and  chattels, 
or  wrongs  done  to  the  person  or  property.  The  Statute  TJ.  C.  4  Wm.  IV.  cap.  1, 
s.  39  (Con.  Stat.  TJ.  C.  cap.  27,  s.  78),  abolished  all  real  and  mixed  actions,  ex- 
cept three,  writ  of  dower,  writ  of  dower  unde  nihil  habet,  and  ejectment.  The 
distinction  between  the  two  former  has  since  been  practically  removed.  Our 
enactment  of  4  Wm.  IV.  cap.  1,  s.  39,  was  adopted  from  Eng.  Stat.  3  &  4  "Wm. 
IV  cap.  27,  s.  36.  The  English  act  saves  a  fourth  action  which  has  never  been  in 
use  in  this  Province,  quare  impedit.  This  section  clearly  does  not  apply  to  dower: 
Fisher  v.  Grace,  U.  C.  Q.  B.  Hilary  Term,  1869. 

(/)  The  territorial  jurisdiction  of  the  common  law  courts,  both  of  superior 
and'  inferior  jurisdiction,  may  not  be  inaptly  mentioned  here.  The  common  law 
-courts  of  superior  jurisdiction  are  two,  the  Queen's  Bench  and  the  Common  . 
Pleas.  The  former  was  the  first  court  established  in  Upper  Canada,  now  Ontario, 
with  power  to  hold  plea  "  in  all  and  all  manner  of  actions,  causes  or  suits,  as  well 
criminal  as  civil,  real,  personal  and  mixed,  arising,  happening  or  being  in  the 
Province"  ( Upper  Canada) :  Stat.  34  Geo.  III.  cap.  2,  s.  1.  Therefore,  territo- 
rially considered,  this  court  received  jurisdiction  extending  over  the  whole  of 
Upper  Canada.  The  jurisdiction  exercised  or  enjoyed  by  the  conrt  of  Queen's 
Bench  is  exercised  and  enjoyed  by  the  Common  Pleas.  Both  courts  in  this  re- 
spect at  least  have  clearly  a  co-ordinate  jurisdiction. 

(g)  The  word  "place"  is  of  doubtful  meaning,  as  applied  this  Province.  Stat. 
12  Vic.  cap.  63,  s.  22,  required  "  the  city,  town  or  township  and  county,"  to  be 
mentioned.  The  question  is,  whether  "  place"  is  to  be  construed  to  mean  city, 
town  or  township,  or  a  more  specific  description,  as  street  and  number  of  house. 
In  England,  the  descriptions  are  usually  very  precise.  But  it  may  be  mentioned 
that  the  words  "  place  and  county"  were  used  in  Eng.  Stat.  2  Wm.  IV.  cap.  39, 
s.  1,  and  that  our  Prov.  Stat.  12  Vic.  cap.  63,  s.  22,  was  copied  from  the  latter 
act;  but  the  legislature  omitted  the  words  "place  and  county,"  substituting 
"  city,  town  or  township,  and  county."  Even  in  the  C.  L.  P.  A.  there  seems  to 
be  a  legislative  exposition  of  the  word  "place."  It  is  provided  by  section  13, 
that  if  the  plaintiff  sue  out  a  summons  in  person,  the  name  of  the  city,  town,  in- 
corporated or  other -village,  or  township,  within  which  he  resides,  shall  be  indorsed 
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of  the  residence  or  abode  or  supposed  residence  or  abode  of 
the  party  Defendant  shall  be  mentioned.  Qi)  19  Vic.  c.  43, 
s.  16 ;  19  Vic.  c.  90,  s.  2  j  12  Vic.  c.  66,  s.  5. 


t>n  the  writ.  Referring  to  English  authorities,  as  regards  "place  and  county,"  we 
meet  with  the  following :  "  Tufton  street,  in  the  countv  of  Middlesex,"  sufficient 
Without  naming  the  parish^  Cooper  v.  Wlieale,  4  Dowl.  "P.  C.  281.  "  Kent  Street, 
in  the  county  of  Surrey,"  sufficient :  Webb  v.  Lawrence,  1 C.  <fc  M.  806 ;  s.c.  3  Tyr.  906 ; 
2  Dowl.  P.  C.  81.  "  A.  B.  of  the  city  of  London,"  without  specifying  any  place  or 
street  therein,  insufficient :  Cotton  v.  Sawyer,  2  Dowl.  N.  S.  S10.  In  this  case  it 
was  observed  by  the  court,  that  "  it  would  be  sufficient  to  describe  a  person  as  of  an 
•ordinary  town  in  a  particular  county,  but  London  is  an  exception."  It  is  presumed 
therefore,  that  in  Canada,  where  all  our  cities  and  towns,  compared  with  London, 
are  "  ordinary  towns,"  a  description  as  of  a  township,  town,  city,  &c,  would  be  a 
sufficient  compliance  with  the  Act.  "  Parliament  Street,  in  the  city  of  Westmin- 
ster," cot  naming  the  county,  insufficient :  Ross  v.  Gandett,  7  C,  B.  766.  The 
place  stated  must  be  within  the  county  mentioned  in  the  writ:  King  v.  Hopkins, 
13  M.  &  W.  686  ;  Balman  et  al  v.  Sharp,  16  M.  <fc  W.,93.  "Township  of  Toronto, 
in  the  county  of  York,"  insufficient,  that  township  being  in  Peel :  Hutchinson  v. 
Street  et  al,  1  Prac.  R.  367.  Where  an  objection  is  made  to  the  writ,  that  defen- 
dant's residence  is  improperly  described  as  being  in  one  county  instead  of 
another,  which  adjoins  the  affidavit,  it  ought  to  be  positive  as  to  the  fact,  and 
•ought  to  aver  that  there  is  no  dispute  about  boundaries:  Lewis  v.  Newton,  4  Dowl. 
P.  C.  355;  see  Jelks  v.  Fry,  S  Dowl.  P.  C.  37.  Judicial  notice  cannot  be  taken 
that  a  particular  place  is  situate  in  a  known  county :  Rippon  v.  Dawson,  1  Dowl. 
P.  C.  247;  sed  qu.,  see  remarks  of  Kobinson,  C.  J.,  in  Hutchinson  v.  Street  et  al, 
1  Prac.  K.  367.  The  omission  to  insert  the  county  of  the  defendant's  residence 
is  a  mere  irregularity  that  should  be  taken  advantage  of  within  a  reasonable 
time:  Ross  v.  Gandell,  1  C.  B.  766. 

(A)  This  applies  to  two  states  of  facts :  First,  where  the  defendant's  residence, 
or  supposed  residence,  is  known,  and  he  is  known  or  supposed  to  be  residing 
there.  Second,  where  he  has  left  his  place  of  residence,  and  is  known  or  sup- 
posed to  be  in  some  other  place :  Downes  v.  Oarbett,  2  D.  A  I,  944,  per  Cole- 
ridge, J.  It  would  seem  useless  for  defendant  to  deny  that  he  resides  at  the  place 
mentioned  in  the  writ,  so  long  as  plaintiff  is  prepared  to  assert  that  his  supposi- 
tion was  that  he  did  reside  there :  see  Windham  v.  Fenwick,  2  Dowl.  N.  S.  783  ; 
Balman  et  al  v.  Sharp,  16  M.  &  W.  93 ;  Jelkes  v.  Fry,  3  Dowl.  P.  C.  37 ;  Rippon 
v.  Dawson,  5  Bing.  ST.  C.  206.  Meaning  of  the  words  "  supposed  to  be :"  see 
Hesketh  v.  Fleming,  24  L.  J.  Q.  B.  255.  Defendant  may  be  supposed  to  reside 
anywhere,  if  there  be  a  reason  for  the  supposition,  but  his  supposed  residence 
must  be  described  correctly:  see  King  v.  Hopkins,  2  Dowl.  P.  C.  639,  per  Alder- 
son,  B.  Although  a  correct  description  of  a  supposed  residence  will  satisfy  the 
statute,  yet  it  is  clear  an  incorrect  description  of  an  actual  residence  is  open 
to  objection:  see  lb.  638,  per  Pollock,  C.  B.  A  writ  was  directed  to  "A.  B., 
of  the  township  of  Nottawasaga,  in  the  county  of  Simcoe,"  and  defendant  ob- 
tained a  summons  to  set  aside  the  writ  on  the  ground  that  "  the  place  and  county 
of  his  residence  were  wrongly  described,  he  having  for  eighteen  months  previous 
to  the  service  of  said  writ  resided,  and  being  at  the  time  of  such  service  resi- 
dent, at  the  city  of  Toronto."  In  answer  to  this,  plaintiff  produced  and  verified 
a  letter  from  defendant,  dated  at  Collingwood,  November  13th,  1855,  written  by 
defendant  to  plaintiff,  and  enclosing  the  note  on  which  this  action  was  brought; 
held  that  plaintiff  had  "  sufficient  grounds  for  his  supposition  that  the  residence 
of  defendant  was  as  stated  in  the  writ  of  summons :"  Uhlborn  v.  Chapman,  2  U.  C. 
L.  J.  231.    The  defendant  may  be  described  as  of  his  late  abode:  Norman  v. 
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2.— BAILABLE. 

Commence-  3,  (t)  In  case  any  person  is  to  be  arrested  and  held  to 

actions  special  bail,  the  process  shall  be  by  a  Writ  of  Capias  accord- 

intendedto  ing  to  the  Form  A.  No,  2,  which  Writ  shall  bear  date,  be 

d£nt  to  ™"  tested  and  (in  addition  to  other  indorsements)  be  endorsed,  in 

special  mi.  the  same  manner  ag  ^fa  of  gummonS)  and  may  be  directed 

to  the  Sheriff  of  any  County  in  Upper  Canada,  (j  )    19  Vic. 
c.  43,  s.  22. 

Winter,  5  Bing.  N.  C.  279,  s.  c.  7  Dowl.  P.  C.  304 ;  Bettyesy.  Thompson,  7  Dowl.  P. C. 
822;  also  see  Cotton  v.  Sawyer,  2  Dowl.  N.  S.  310;  Simpsons.  Ramsay,  5  Q.  B. 
371.  But  he  should  not  be  described  as  "now  or  late  of,  <feo. :"  Pilbrow  v.  Pil- 
brow's  AtmospJwrie  Railway  Co.,  3  C.  B.  730.  It  will  be  sufficient  to  describe  a 
corporation  or  public  company,  as  of  the  place  where  their  functions  are  exer- 
cised :  see  Norman  v.  Winter,  5  Bing.  N.  C.  279 ;  Launceston  &  Victoria  Railway 
Co.  v.  Brennan,  3  Jur.  196;  Cotton  v.  Sawyer,  2  Dowl.  N.  S.  310.  The  defen- 
dant's addition  need  not  be  inserted :  Morris  y.  Smith,  2  C.  M.  A  B.  120.  The 
residence  of  plaintiff  need  not  be  stated :  see  Form  No.  1,  in  Schedule.  Neither 
is  it  necessary  to  state  whether  the  parties  are  suing  or  being  sued  in  a  representa- 
tive capacity :  1  Dowl.  P.O.  98,  note  a.  Nor  is  it  necessary  to  state  whether  defen- 
dant has  privilege  of  Parliament,  &c. :  see  Cantwell  v.  Earl  of  Sterling,  8  Bing.  174. 
In  actions  upon  bills  or  notes,  defendants  may  be  described  in  the  process  or 
declaration  by  the  initials  or  contraction  used  by  them  in  such  instruments :  Con. 
Stat.  U.  C.  cap.  42,  s.  30.  The  "form"  of  the  writ  is  given,  but  the  omission  to 
insert  or  endorse  in  or  upon  the  writ  the  matters  made  necessary  by  the  act,  does 
not  make  it  a  nullity ;  it  is  only  an  irregularity  that  may  be  set  aside  or  amended : 
C.  L.  P.  A.  sec.  48. 

(i)  This  section  is  substantially  a  re-enactment  of  the  repealed  Act  12  Vic.  cap. 
63,  s.  24.  It  may  be  well  here  to  point  out  in  what  respect  the  capias  in  this 
Province  differs  from  the  capias  in  England,  The  summons  in  England  is  the 
only  writ  wherewith  to  commence  personal  actions :  Eng.  Stat.  1  <St  2  Vic.  cap. 
110,  s.  2.  A  capias  may  be  issued,  but  only  as  collateral  to  the  main  proceed- 
ings: lb.  s.  3.  The  summons  must  first  issue,  and  then,  if  necessary  and  allow- 
able, the  capias.  Whereas  in  this  Province,  the  capias  so  far  from  being  an 
auxiliary  writ  may,  in  cases  where  it  is  intended  to  hold  the  defendant  to  bail,  be 
the  first  and  only  process:  see  Tyson  v.  McLean,  1  Prac.  R.  339.  After  special 
bail  has  been  put  in,  plaintiff  may  proceed  with  his  action  "  in  like  manner 
as  if  the  action  had  been  commenced  by  writ  of  summons,  and  the  defendant  had 
appeared  thereto:"  C.  L.  P.  A.,  sec.  34.  TMb  will  explain  why  our  legislature, 
in  adopting  many  of  the  English  provisions,  have,  after  the  word  "  summons," 
generally  added  "  or  writ  of  capias."  Both  writs  in  this  Province,  as  regards 
the  commencement  of  action,  being  upon  an  equal  footing,  the  one  to  be  used 
in  non-bailable,  the  other  in  bailable  actions. 

(j)  The  form  in  the  Schedule  (which  see)  follows  very  closely  the  form  given 
in  No.  3  Schedule  to  12  Vic.  cap.  63.  It  is  worthy  of  notice  that  even  the  form 
of  action  ("  in  an  action  on  promises,  or  debt,  4c")  though  unnecessary  in 
a  summons  (section  9)  is  retained  in.  the  capias :  see  Schedule  A.  No.  2.  But  it 
must  be  recollected  that  these  forms  are  given  as  much  for  illustration  as  any 
other  purpose.  The  retention  of  the  words  "  on  promises,"  &c,  shows  that  as  a 
general  rule  a  capias  now  can  only  be  sued  as  out  as  of  right  for  a  money  demand 
or  "  debt,"  in  the  popular  sense  of  that  word. 


S.  4.]  ISSUE   OF  WRITS.  5 

WHO  TO  ISSUE. 

4.  1.  In  the  Superior  Courts,  the  Clerk  of  the  Process  Process 
shall  issue  to  the  parties  or  their  Attorneys  all  original,  and  issue  Writs, 
-other  Writs  of  Summons  and  of  Capias,  and  all  Writs  of  ties'andttSr 
Replevin  issued    respectively   from  the   principal  office  at  Toronto™  ™ 
Toronto,  and  shall  renew  such  Writs  except  Writs  of  Capias 
as  hereinafter  authorized,  (k)     19  Vic.  c.  43,  s.  4. 

2.  And  the  Clerk  of  the  Process  and  each  Deputy  Clerk  of  Deputy 

.  Clerk  and 

the  Crown  shall  issue  Writs  for  the  commencement  of  actions,  County 
and  the  Clerks  of  the  County  Courts  shall  issue  all  similar  in  the  outer 
writs  in  such  Courts  respectively.    19  Vic.  c.  43,  s.  4. 

3.  In  the  Superior  Courts,  such  writs  shall  he  issued  alter-  Writs  to 
nately  one  from  each  of  such  Courts,  and  not  otherwise,  (kfc) 

(lc)  Before  the  year  1853,  process  in  the  courts  of  Queen's  Bench  and  Common 
Pleas  were  issued  by  the  respective  clerks  of  these  courts.  Statute  16  Vic.  cap. 
175,  was  then  passed.  It  recited  that  "  it  is  desirable  that  the  offices  for  issuing 
writs  of  summons  and  capias  and  other  writs  of  mesne  or  first  process  in  the 
courts  of  Queen's  Bench  and  Common  Heas,  in  Upper  Canada,  in  the  county  of 
York,  be  united."  It  enacted  that  the  clerks  of  the  two  courts  should,  from  time 
to  time,  "  select  one  of  their  clerks,  whose  duty  it  shall  be  to  issue  all  writs  of 
summons,  <fcc."  The  officer  contemplated  by  the  section  under  consideration  has 
different  duties  to  perform,  and  is  differently  appointed.  The  clerk  of  process, 
though  appointed  by  the  executive,  is  subject  to  the  control  of  the  judges.  As 
an  officer  appointed  by  government,  he  will  be  responsible  to  government  for  the 
proper  discharge  of  his  duties.  But-like  other  officers  of  a  court  of  justice,  he 
will  also  be  responsible  to  the  courts,  and  be  liable  to  be  dealt  with  for  improper 
conduct.  For  his  guidance  in  the  performance  of  his  duties,  he  must  look  to 
the  courts.  As  an  officer  of  both  courts,  he  must  obey  all  regulations  of  the 
courts  not  inconsistent  with  the  provisions  of  this  statute :  see  E.  6.  pr.  et  seq. 
It  was  held  under  the  Common  Law  Procedure  Act,  1856,  that  the  clerk  of 
the  process  was  empowered  to  issue  writs  of  mandamus :  JBurdctt  v.  Sawyer,  2 
Prac.  R.  398.  A  writ  issued  by  the  officer  at  his  own  house,  and  before  office 
hours,  was  decided  not  to  be  illegal :  Rolher  et  al  v.  Miller,  10  IT.  C.  Q.  B.  477. 
The  court,  though  refusing  to  set  aside  the  writ,  animadverted  upon  the  inconve- 
nience of  the  practice,  both  as  regards  the  profession  and  the  officer  himself:  lb. 
It  is  irregular  for  a  deputy  clerk  of  the  crown  to  file  papers  at  his  private 
residence  apart  from  his  office,  and  out  of  office  hours :  Fralich  v.  Huffman,  1 
Cham.  R.  80.  The  delivery  of  a  paper  to  him  in  the  street,  is  not  "  filing  or 
entering  it :"  lb.  When  the  defendant's  attorney  is  present  at  the  opening  of 
the  office  in  the  morning,  to  file  a  joinder  in  demurrer,  and  the  plaintiff's  attorney 
is  also  present  to  sign  judgment,  the  former  is  entitled  to  precedence :  lb.  An 
attachment  was  granted  against  a  deputy  clerk  of  the  crown,  for  having  issued 
process  without  authority :  Bex  v.  Fraser,  3  0.  S.  247.  Afterwards  on  his  ap- 
pearance in  term  to  answer  interrogatories,  the  court  ordered  him  to  be  dismissed 
from  his  office,  and  to  pay  the  costs  of  the  proceedings :  lb. 

(kk)  In  the  superior  courts  the  writs  are  to  be  issued  alternately,  one  from  each 
of  the  courts.  The  system  of  issuing  writs  in  dozens  for  each  court  was  first 
authorised  by  Stat.  16  Vic.  cap.  175,  s.  2.    The  recital  to  that  section  explained 
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nateiyfrom   ^ut  this  snan  not  affect  the  issue  of  concurrent  Writs.     1& 

each  Court.. 

Vic.  c.  43,  s.  4. 
Ail  writs  to       «*■  -A-ll  writs  issued  by  any  of  the,  said  Courts' shall  be 
be  under  the  under  the  seal  thereof,  and  in  the  Superior  Courts  shall  be 

Seal  of  the  '  r  . 

Courts,  and  tested  in  the  name  of  the  Chief  Justice,  and  in  the  County 

tested,  &e.  •  .  J 

Courts  in  the  name  of  the  Judge  thereof,  or  m  case  of  the- 

death  of  such  Chief  Justice  or  Judge-,  then  in  the  name  of 

the  Senior  Judge  in  the  Superior  Courts  and  of  the  Junior  or 

acting  Judge  in  the  County  Courts  for  the  time  being.  (I) 

19  Vic.  c.  43,  s.  4 ;  19  Vic.  c.  90,  s.  4. 

6.  The  Process  Clerk  and  each  Deputy  Clerk  of  the  Crown, 

Office  from  .  . 

whichissuea  and  the  Clerk  of  each  County  Court,  shall  note  in  the  margin 

to  be  noted  ,  _  .         ? 

in  the  of  every  Writ  issued  by  him,  from  what  office  and  m  what 

County  the  Writ  issued,  and  shall  subscribe  his  name  there- 
to, (m)     19  Vic.  c.  43,  s.  20;  19  Vic.  c.  90,  s.  4. 

the  reason  of  the  system.  It  recited  that  much  public  inconvenience  arose  from 
the  unequal  distribution  of  the  business  between  the  two  superior  courts  of 
common  law,  they  having  a  common  jurisdiction  (12  Vic.  cap.  63,  B.  8),  whereby 
one  court  was  often  insufficiently  employed,  while  the  other  was  unduly  pressed, 
to  the  great  delay  and  injury  of  suitors  and  detriment  of  justice.  With  a  view 
to  equalize  the  business  of  said  courts,  it  was  enacted  that  first  process  should 
be  issued  in  rotation  by  twelves.  The  alternate  issue  of  writs,  "  one  from  each 
court,"  is  much  preferable  to  "rotation  by  twelves."  Increased  facilities  are 
afforded  to  such  suitors  as  may  desire  to  make  a  choice  of  courts,  and  yet  the 
business  of  the  two  courts  as  regards  the  number  of  writs  issued  is  not  in  conse- 
quence made  unequal.  Semble,  a  writ  is  irregular  if  not  sealed :  Smith  v.  Ritssellr 
1  Cham.  R.  198.  Under  the  old  practice  a  writ  was  held  to  be  sufficiently 
signed  when  signed  by  the  deputy  who  issued  it,  though  not  signed  by  the  clerk 
of  the  crown :  lb.  The  clerk  of  process  must,  under  section  4,  seal  and  sign  all 
process  whatsoever. 

(I)  At  common  law  a  court  of  record  has  the  power  of  appointing  a  seal  as  a 
necessary  incident  to  give  effect  to  the  authority  delegated  to  it.  The  principle 
as  to  corporate  seals  applies  to  courts.  See  1  Bl.  Com.  47fi,  Bac.  Abr.  "  Cor- 
porations, D."  A  writ  would  be  irregular  if  not  sealed :  Smith  v.  Russell,  1 
Cham.  B.  193;  see  also  Oallogly  v.  Ornish/,  1  Ir.  C.  L.  E.  545.  Unless  there  is 
a  vacancy  in  the  office,  the  writ  must  bo  tested  in  the  name  of  the  chief  justice. 
His  absence  from  the  Province  does  not  make  it  improper  to  test  writs  in  his 
name :  Brett  v.  Smith,  1  Prac.  E.  309,  per  Eichards,  J.  A  writ  tested  in  the  name 
of  a  retired  chief  justice  is  an  irregularity  only :  Nelson  v.  Roy,  9  U.  C.  L.  J. 
265.  A  judge  in  chambers  refused  to  set  aside  a  writ  for  mere  error  in  the 
christian  name  of  the  chief  justice :  Folkard  v.  Fitzstubbs,  1  F.  4  F.  376. 

(m)  This  is  a  re-enactment  of  our  old  practice.  See  form  of  summons  and 
capias  schedule  to  12  Vic.  cap.  63  ;  also  see  old  Eule,  1  H.  T.  13  Vic. :  "  Every 
writ  of  summons  or  capias  shall  state  in  the  margin  the  '  city,  town  or  place,'  at 
which  the  same  was  issued."  As  to  the  words,  "  city,  town  or  place,"  see  remarks 
of  Draper,  J.,  in  Chamberlain  et  al  v.  Wood  et  al,  1  Prac.  E.  199 ;  see  also  note 
g  to  section  2.    The  city,  town,  or  place  of  issue  is  now  unnecessary,  if  the- 
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7.  In  cases  in  the  Superior  Courts  in  which  the  cause  of  Proper  office 
action  is  transitory,- the  Plaintiff  may  sue  out  the  Writ  for  the  out  writs  in 
commencement  of  the  action  from  the  office  of  the  Clerk  of  £&"' 
either  of  the  said  Superior  Courts,  or  from  the  office  of  any 

of  the  Deputy  Clerks  of  the  Crown,  and  in  like  cases  in  a 
County  Court  the  Writ  may. he  sued  out  from  any  County 
Court  having  jurisdiction  over  the  cause  of  action,  (n)  19 
Vic.  c.  43,  s.  6,  and  c.  90,  s.  5. 

8.  When  the  cause  of  action  is  local,  the  Writ  for  the  when  venue 
commencement  of  the  action  must  be  sued  out  from  the  office  lona1' 
within  the  proper  County,  and  all  proceedings  to  final  judg- 
ment in  actions  whether  transitory  or  local,  shall  be  carried 

on  in  the  office  from  which  the  first  process  issues.  (n?;)  19 
Vic.  c.  43,  s.  7,  and  c.  90,  s.  5. 

office  and  county  be  stated.  It  was  held  under  Stat.  12  Vic.  c.  63,  that  the  writ 
was  sufficiently  signed,  if  signed  in  the  margin  by  the  officer  who  issued  it : 
'  "i  v.  Russell,  Smith  v.  Held,  1  Cham.  K.  19.3 ;  Leach  v.  Jarvis,  lb.  264. 


(»)  Actions  are,  transitory,  where  the  cause  of  action  might  be  supposed  to 
have  accrued  or  happened  anywhere,  such  as  det>t,  contracts  detinue,  slander, 
assault,  falBe-imprisonment,  and  usually,  all  matters  relating  to  the  person  or  per- 
sonal property,  even  though  all  the  facts  arose  abroad.  Local,  where  the  cause  of 
action  could  have  accrued  or  happened  in  one  county  only.  Thus  if  the  action 
be  trespass  for  breaking  the  plaintiff's  close,  the  action  must  be  commenced  and  . 
the  venue  laid  where  th«  close  is  situated.  Generally,  it  may  be  stated  that 
actions  may  be  considered  local  when  the  cause  of  action  could  by  possibility  and 
in  its  nature  have  reference  to  a  particular  locality  only.  It  should  be  noticed 
that  some  actions  are  made  local  by  statute.  For  example,  actions  brought  against 
persons  for  something  done  by  them  in  the  performance  of  a  public  duty,  or  when 
acting  under  the  express  provisions  of  certain  acts  of  parliament.  The  statute  for 
the  protection  of  justices  of  the  peace,  Con.  Stat.  TJ.  C.  cap.  126,  may  be  referred 
to  as  an  instance.  Section  11  of  that  act  enacts,  that  in  actions  brought  against  a 
justice  of  the  peace,  for  any  thing  done  by  him  in  the  execution  of  his  office,  "the 
venue  shall  be  laid  in  the  county  where  the  act  complained  of  was  committed 
Ac. :"  see  Atkinson  v.  Hornby,  2  C.  &  K.  335.  An  arrest  by  a  justice  of  the  peace, 
if  illegal,  may  under  this  section,  he  deemed  a  local  cause  of  action ;  whereas,  if 
the  same  act  were  committed  by  a  private  individual,  the  venue  would  be  transi- 
tory:  see  Moran  v.  Palmer,  13  IT.  C.  C.  P.  450.  No  action  should  be  commenced 
against  any  person  who  could  reasonably  suppose  that  he  was  acting  under  the 
authority  of  an  act  of  parliament,  until  it  has  been  ascertained  by  reference  to 
the  act,  whether  any  and  what  provision  is  made  with  respect  to  venue.  It  has 
been  held  that  in  replevin,  where  the  goods  to  be  replevied  have  not  been 
distrained,  the  writ  of  replevin  may  be  sued  out  in  any  county,  and  that  a  writ 
of  replevin  may  be  issued  in  one  outer  county  to  replevy  goods  in  another  outer 
county :  Buffalo  and  L.  If.  R.  Co.  v.  Gordon,  3  U.  C.  L.  J.  28. 

(nn)  In  an  action  on  a  recognizance  the  venue  should  be  laid  in  the  county  in 
which  the  recognizance  remains  of  record:  McFarlane  v.  Allen  et  al,  4  TJ.  0.  C.  P. 
438  ;  Smith  v.  Russell,  8  IT.  C.  Q.  B.  387.  But  the  crown  has  the  right  to  lay  the 
venue  in  any  county :   The  Queen  v.  Shipman,  6  IT.  C.  L.  J.  19.     Where  the  crown 
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WRIT  OP  SUMMONS. 

Form  of  9.  It  hhall  not  be  necessary  to  mention  any  form  or  cause 

not  benee     of  action  in  any  Writ  of  Summons  or  in  any  notice  thereof,  (o) 

stated  to.         jg  y;c    c    43;  g    17_ 

To  contain  1©.  Every  such  Writ  shall  contain  the  names  of  all  the 
of  ail  the      Defendants  in  the  action,  and  of  no  other  Defendant,   (p) 

parties.  lg  ^    ^  ^  g    lg 

proceeding  i8  on  a  recognizance  to  keep  the  peace  removed  into  one  of  the  supe- 
rior courts  at  Toronto,  the  venue  may  be  laid  in  the  county  of  York :  lb.  In 
local  actions  laying  the  venue  in  the  wrong  county  has  been  held  to  be  a  ground 
of  nonsuit:  Boyes  et  al  v.  Hewetson,  7  C.  &  P.  127;  1  Saund.  241  f.  In  some 
local  actions  (ejectment,  for  example),  if  the  writ  be  issued  from  any  county 
"  other  than  the  proper  county,"  the  error  will  appear  on  the  facei  of  the  writ 
itself.  It  is  apprehended  that  in  such  a  case  the  writ  would  be  irregular,  if  not 
void,  and  might  at  once  be  taken  advantage  of,  npon  motion.  In  other  local 
actions  (trespass,  for  example),  the  error  might  not  appear  till  declaration  or 
other  proceeding  subsequent  to  the  writ.  The  error  when  made  known  to  the 
opposite  party  might  in  this  case  too,  it  is  apprehended,  be  moved  against.  In 
some  actions,  local  by  statute  (actions  against  magistrates,  for  example),  the  error 
might  not  disclose  itself  until  the  trial,  A  nonsuit  in  this  case,  it  is  apprehended, 
would  not  be  improper :  see  Moran  v.  Palmer,  13  U.  C.  C.  P.  450.  In  the  case 
of  a  local  action  brought  in  a  wrong  county,  it  was  held  under  the  old  practice 
that  a  judge  in  chambers  had  no  power  to  amend  the  proceedings :  Vaughan  v. 
Hubbs  et  al,  1  Cham.  R.  76,  per  Macaulay,  J.  But  see  Ward  et  al  v.  Sexmith,  1  Prac. 
R.  382.  A  summons  was  sued  out  before  the  separation  of  Ontario  from  York 
and  Peel,  directing  the  defendant  to  appear  in  the  office  of  the  three  united 
counties.  It  was  not  served  until  after  the  separation.  The  venue  in  the  decla- 
ration was  laid  in  the  three  united  counties.  Demurrer,  held  not  to  be  frivo- 
lous :  Plaxton  v.  Smith  at  al,  1  Prac.  R.  228.  Under  the  old  practice  besides 
being  a  ground  of  nonsuit,  it  has  been  said  that  defendant  might  demur  or  other- 
wise specially  plead  to  the  error :  Tremeere  v.  Morrison,  4 M.  &  Scott,  609 ; 
Richards  v.  Easto,  15  M.  &  "W.  244.     See  further  section  89,  and  notes  thereto. 

(o)  Taken  from  Eng.  Stat.  15  <fc  16  Vic.  cap.  76,  s.  3.  Founded  on  first  report 
of  the  Common  Law  Commissioners,  s.  2.  The  commissioners  reported  that  the 
statement  of  the  form  or  cause  of  action  "  was  utterly  useless  and  lead  to  captious 
objections,  and  to  much  fruitless  delay  and  expense."  They  recommended  one 
general  form  of  writ  for  every  action.  This  recommendation  has  been  followed 
by  the  legislature.  It  is  no  longer  necessary  "  to  mention  any  form  or  cause  of 
action  in  any  writ  of  summons,  &c."  But  if  mentioned,  the  writ  will  neither  be 
a  nullity,  nor  be  liable  to  be  set  aside.  Notwithstanding  the  enactment  contained 
in  the  section  under  consideration,  it  cannot  be  well  said  that  forms  of  action 
have  been  abolished.  True  it  is  that  the  same  nicety  in  choosing  a  form  of  action, 
or  in  stating  it  when  chosen,  is  not  now  as  formerly  required.  But  for  many 
purposes,  such  as  Statutes  of  Limitations,  and  some  other  statutes  in  which  parti- 
cular forms  of  action  are  mentioned,  the  existing  forms  must  still  be  preserved. 
Causes  of  action  of  whatever  kind,  provided  they  be  by  and  against  the  same 
parties,  and  in  the  same  rights,  may  be  joined  in  the  same  writ:  see  section  73, 
and  notes  thereto. 

(p)  Taken  from  Eng.  Stat.  15  &  16  Vic.  c.  76,  s.  4.  This  section  also  corres- 
ponds with  our  old  Rule,  1  H.  T.  13  Vic.  (Draper's  Rules  73),  which  appears  to 
have  been  copied  from  Eng.  Rule  M.  T.  3  ¥m.  IV.  No.  1  (Jervis,  N.  R.  94),  and 
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11.  Every  such  Writ  shall  bear  date  on  the  day  on  which  To  te  ^tea 
the  same  issues,  (q)     19  Vie.  e.  43,  s.  9.  issue.ay° 


is  remedial  of  the  old  practice.  It  may  be  noticed  that  the  English  rule  extends 
to  "  writs  of  capias  and  detainer."  Formerly  it  was  held  that  no  more  than  four 
defendants  could  be  included  in  one  writ ;  and  that  four  separate  causes  of  action, 
against  four  separate  defendants,  might  be  joined  in  the  same  writ :  see  Pepper 
v.  Wlialley,  1  Bing.  N.  C.  71.  In  both  respects  the  practice  is  now  and  for  some 
time  past  has  been  altered.  Christian  and  surname  of  defendant  ought  to  be  cor- 
rectly stated:  Williams  v.  Bryant,  5  M.  &  W.  HI.  Defendant  may  be  addressed 
by  the  name  which  he  bears  by  reputation :  lb.  In  actions  "  upon  bills  of 
exchange,  promissory  notes,  or  other  written  instruments,"  when  defendant  signs 
by  initial  letter  of  his  christian  name,  designation  by  such  initial  letter  in  process, 
<fec,  is  sufficient :  Con;  Stat.  U.  C.  cap.  42,  s.  30 ;  Stat.  U.  C.  1  ¥m,  IV.  cap.  3, 
s.  9  ;  copied  from  Eng.  Stat.  3  &  4  ?m.  IV.  cap.  42,  s.  12.  With  reference  to 
the  latter  see  the  following  cases:  Sarjantv.  Gordon,  1  D.  &  R,  258;  Polphr. 
Peckham,  6  B.  &  C.  164 ;  Sumner  v.  Balson,  11  Moore,  39 ;  Rust  v.  Kennedy,  4  M. 
&  W.  586,  s.  c.  1  Dowl.  P.  C.  199.  It  is  sufficient  to  describe  a  defendant  by  the 
name  which  usage  has  given  to  him,  both  as  regards  his  christian  and  surname: 
Williams  v.  Bryant,  5  M.  &  W.  447.  If  the  action  be  against  a  corporation, 
they  must  be  sued  by  their  corporate  name :  see  Wool/  v.  City  Steamboat  Co. 

1  C.  B.  103 ;  Attorney  General  v.  The  Corporation  of  Worcester,  15  L.  J.  Ch.  398. 
If  too  many  defendants  are  joined,  some  may  be  now  struck  out  under  section  68. 
If  too  few,  after  plea  in  abatement  for  non-joinder,  plaintiff  may  amend  under 
section  69.  It  was  decided  under  the  old  practice,  that  the  court  could  not  amend 
the  writ  by  adding  a  defendant :  Goodchild  v.  Leadham  et  al,  5  D.  &  L.  383.  A 
plaintiff  may  issue  several  writs  of  summons  for  the  same  cause  of  action  of  the 
same  date,  and  upon  the  same  prcedpe,  if  all  the  defendants  be  named  in  each 
writ:  Angus  v.  Coppard  et  al,  3  M.  <fc  W.  51 ;  Crow  v.  Crow  et  al,  1  D.  AL.  709. 
The  term  "you"  in  the  writ,  when  there  are  several  defendants,  is  taken  to  apply 
distributively  :  Engleheart  v.  Eyre  et  al,  2  Dowl.  P,  C.  145.  Plaintiff  can  neither 
declare  against  a  defendant  not  named  in  the  writ,  nor  declare  separately  against 
defendants  named  in  the  same  writ :  Pepper  v.  Wkalley,  1  Bing.  N.  C.  11,  s.c.  2  Dowl. 
P.C.  821.  But  he  may  declare  against  some  only :  .Caldwell  v.  Blake,  2  C.  M.  &  R. 
249;  s.c.  5Tyr.  618;  Knowles  v.  Johnson,  2  Dowl.  P.C.  653  ;  Evans  v.  Whitehead  et  al, 

2  M.  &  R.  367  ;  Stables  et  al  v.  Ashley  et  al,  1 B.  &  P.  49.  The  defendants,  however, 
who  have  appeared  may  sign  judgment  for  their  costs:  Roe  v.  Cock,  2  T.  R.  287. 
And  a  plaintiff  declaring  against  some  cannot  afterwards  declare  against  the  others 
in  a  separate  action :  Caldwell  v.  Blake,  2  C.  M.  &  R.  249 ;  Knowles  v.  Johnson, 
2  Dowl.  P.  G.  653.  On  a  joint  contract  by  three,  all  must  be  sued,  if  within  the 
jurisdiction  of  the  court.  If  one  is  without,  the  remaining  two  must  be  sued. 
One  alone  cannot  be  sued,  if  there  be  two  remaining  within  the  jurisdiction : 
Cobbetl  v.  Calvin,  4  U.  C.  Q.  B.  123.  It  was  held  that  between  bailable  and 
non-bailable  process  there  was  a  difference, — in  the  former  it  being  necessary  for 
plaintiff  to  declare  against  all  the  defendants  named  in  the  writ:  Carson  v. 
Dowding  et  al,  4  Dowl.  P.  C.  297 ;  Woodcock  v.  Kilby,  4  Dowl.  P.  C.  730. 

(q)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  5.  Originally  copied  from  the 
first  part  of  Eng.  Stat.  2  Wm.  IV.  cap.  39,  B.  12 ;  and  as  regards  writs  of  sum- 
mons and  capias,  substantially  are-enactment  of  Prov.  Stat.  16  Vic.  cap.  175,  s.  6. 
The  writ  ought  not  to  be  issued  unless  cause  of  action  complete :  Alston  v.  Uhderhill, 
1  C.  <fc  M.  492 ;  Thompson  v.  Dicas.  1  C.  &  M.  768,  s.  c.  2  Dowl.  P.  C.  93 ;  Castrique 
v.  Bernabo,  6  Q.  B.  498.  The  date  may  be  either  in  figures  or  words  at  length : 
Grojan  v.  Zee,  5  Taunt.  651,  overruled;  Eyre  v.  Walsh,  6  Taunt.  333;  Butler  v. 
Cohen,  4  M.  <fc  S.  335 ;  Solomon  v.  Nainby,  1  Dowl.  P.  C.  459.  If  writ  dated  on 
day  other  than  that  on  which  issued,  it  is  irregular :  Kirk  v.  Dolby,  8  Dowl. 
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thfname      name  and  place  of  abode  of  the  Attorney  actually  suing  out 

on rl    fihiulp  -  „ 


And  en-  fo    er\  Every  such  "Writ  (rr)  shall  be  indorsed  with  the 

doraed  with  "        '              J  _     .     _         .    .   y  .                       ... 
the  name 

of  the  °  the  same,  (s)  and  when  he  sues  out  the  same  as  agent  for 

Attorney  another  Attorney,  the  nam«  and  place  of  abode  of  such  other 

and  Agent.  Attorney  shaU  alg0  be  j^raed  thereon,  (t)     19  Vic.  c.  43, 

s.  21. 


P.  C.  766,  3.c.  6M.dt¥.  636.  If  dated  on  a  Sunday,  void:  Sanson  v.  Shackelton, 
4  Dowl.  P.O.  48,  s.c.  1E4¥.  342 ;  Kenworthy  v.  Peppiat,  4  B.  &  Al.  288.  If  no 
date,  irregular,  not  void:  see  Ball  v.  Samlet,  3  Dowl.  P.  C.  188.  Agreed  by 
the  judges  of  the  Queen's  Bench,  Common  Pleas,  and  Exchequer,  that  a  writ  of 
summons  may  be  amended,  so  as  to  render  it  conformable  to  the  precipe  on  which 
it  is  founded :  Kirk  v.  Dolby,  8  Dowl.  P.  C.  766,  per  Parke,  B.  Amendment 
allowed  by  striking  out,  "  23rd  February,  1824,  in  the  fourth  year  of  our  reign," 
and  inserting  in  lieu  thereof,  "31st  January,  in  the  fifth  year  of  our  reign:" 
Myers  v.  Rathbwrn,  Tay.  TJ.  C.  R.  127.  It  will  not  be  safe  to  rely  too  much  upon 
this  case,  as  the  report  is  very  unsatisfactory.  For  the  law  as  to  amendments 
generally,  both  as  regards  omissions  and  mistakes,  see  section  221  of  this  act. 
Although  the  act  gives  ample  powers  for  amendment,  still  it  is  presumed  that  the 
judges  will,  in  the  exercise  of  their  discretion,  be  governed  by  cases  already 
decided,  so  far  as  applicable.  If  a  defective  writ  be  resealed,  it  ought  to  be  dated 
on  the  day  of  reseating :  Knight  v.  Warren,  7  Dowl.  P.  C.  663.  A  mistake  in 
the  year  in  the  teste  of  a  copy  of  a  summons,  the  writ  itself  being  right,  is  a  mere 
irregularity  which  is  waived,  if  the  defendant  does  not  come  to  the  court  before 
the  time  for  appearance  has  elapsed :  Mdwards  v.  Collins,  5  Dowl  P.  C.  227. 
An  offer  by  defendant,  after  having  been  served  with  the  summons,  to  pay  half 
the  debt  and  costs,  is  a  waiver  of  a  mistake  in  the  teste  of  the  summons  copy : 
Briggs  v.  Bernard,  6  L.  J.  C.  P.  216.  The  court  refused  to  allow  the  date  of  a 
writ  of  summons  to  be  amended  for  the  purpose  of  preventing  the  plaintiff's 
claim  being  barred  by  the  Statute  of  Limitations :  Clark  v.  Smith,  30  L.  T.  Kep. 
291 ;  s.  c.  27  L.  J.  Ex.  155. 

(r)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  6.  Substantially  a  re- 
enactment  of  Eng.  Stat.  2  fm.  IV.  cap.  39,  s.  12;  and  Eng.  Rule,  M.  T.  3  Wm. 
IV  No.  9,  from  which  the  latter  part  of  our  Prov.  Stat.  12  Vic.  cap.  63,  s.  27, 
was  copied.  The  origin  of  the  practice  seems  to  have  been  Eng.  Stat.  2  Geo.  II. 
cap.  23,  s.  22. 

(rr)  Applies  to  writs  of  ejectment :   Webster  v.  Gore,  4  Prac.  R.  169. 

(s)  i.  e.  The  individual  attorney,  or  the  name  of  the  firm :  Sartley  v.  Raden- 
hurst,  4  Dowl.  P.  C.  748 ;  Hhgleheart  v.  Eyre  el  al,  2  Dowl.  P.  C.  145  ;  Piekman  v. 
Collis,  3  Dowl.  P.O.  429.  Form  of  indorsement :  see  Schedule  A.  No.  1.  The  name 
and  address  of  the  attorney  is  required  in  order  to  inform  defendant  where  he 
'may  settle  the  action :  Dawes  v.  Solomonson,  6  Scott,  596.  The  form  is  given 
for  the  purpose  of  illustration :  Hannah  v.  Wyman,  3  Dowl.  P.  C.  673.  In  Eng- 
land, it  has  been  held  that  if  the  writ  be  issued  by  an  attorney  in  person,  it  is 
sufficient  in  the  indorsement  to  describe  him  as  residing  at  the  place  where  he 
carries  on  his  business :  Ablett  v.  Basham,  5  El.  &  B.  1019.  Place  of  abode 
means  the  place  where  a  person  is  most  likely  to  be  found:  Allenboroitgh  v. 
Thompson,  2  H.  &  N.  559 ;  Kerr  v.  Saynes,  29  L.  J.  Q.  B.  70. 

(t)  Same  as  old  Rule  9,  H.  T.  13  Vic.  An  indorsement  thus:  "This  writ  was 
issued  by  G.  F.  G.  &  S.  of  No.  1,  B.  R.  London,  agents  for  Mr.  J.  T.  of  Exeter,  in 
the  county  of  D.,  the  plaintiff  within  named,"  was  held  to  be  bad,  inasmuch  as  it 
neither  showed  that  the  writ  was  issued  by  the  attorney  for  the  plaintiff,  nor  by 
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13.  When  the  Writ  is  sued  out  by  the  Plaintiff  in  person,  When  sued 

r  out  in  per- 

ne  shall  indorse  thereon  a  memorandum  exrjressine  that  the  son  t°  t» 

,        ,  *  a  .         so  noted,  &c. 

same  has  been  sued  out  by  him  in  person,  (w)  and  mention- 
ing the  City,  Town,  incorporated  or  other  Village  or  Town- 
ship within  which  such  Plaintiff  resides,  (w)  19  Vic.  c.  43, 
s.  21. 

14.  («)  The  Plaintiff's  Attorney,  or  the  Plaintiff,  if  he  The  amount 
sues  in  person,  shall  endorse  on  every  such  Writ  issued  for  claim  to  he 
the  payment  of  a  debt,   (jf)    and  upon  every  copy  there-  writ. 


the  plaintiff  in  person :  Toby  v.  Hancock,  4  D.  &  L.  3.85.  Where  the  writ  was 
issued  out  by  a  London  agent,  the  description  "  agent  for  plaintiff  in  person,"  was 
held  to  be  insufficient,  although  the  plaintiff  was  himself  an  attorney  :  Lloyd  v. 
Jones,  1  M.  &  W.  549.  Any  such  irregularity  would  now  be  amendable  either 
under  section  48  or  section-  221  of  this  Act.  Where  the  process  was  indorsed  only 
with  the  name  of  the  agent  and  not  of  the  attorney  immediately  employed,  the 
court  held  this  irregular,  and  set  aside  the  process :  Shephard  v.  Shum,  2  C.  &  J. 
632;  s.  c.  2  Tyr.  742.  Indorsement,  "M.  G.  &  Co.,  agents  for  S.,"  without 
specifying  christian  names,  is  sufficient :  Pickman  v.  Collis,  3  Dowl.  P.  C.  429. 

(u)  When  plaintiff  in  person  sues  out  the  writ,  his  description  should  be  very 
clear,  full,  and  precise :  see  Lewis  v.  Davison,  1  C.  M.  &  R.  655 ;  Arden  et  al  v. 
Jones,  4  DowK  P.  C.  120  ;  King*v.  Monkhouse,  2  Dowl.  P.  C.  221 ;  Yardleyy.  Jones, 
4  Dowl.  P.  C.  45 ;  AUett  v.  Basham,  5  El.  &  B.  1019.  Non-professional  men  are 
not  so  easily  found  out  as  attorneys  of  the  courts,  whose  offices  are  generally 
well  known.  As  to  place  of  dwelling  of  a  corporation,  see  Corbetl  v.  General 
Steam  Navigation  Co.,  4H.4N,  482 ;  Brown  v.  London  &  N.  W.  R.  Co.,  4  B.  &  S. 
326  ;  The  Eeynsham  Blue  Lias  Lime  Co.  v.  Baker,  2  H.  &  C.  729 ;  Aberystwith  Pro- 
menade Pier  Co.  v.  Cooper,  35  L.  J.  Q.  B.  44. 

(mi)  The  English  Act  15  &  16  Vic.  cap.  76,  s.  6,  proceeds,  "  and  also  the  name 
of  the  hamlet,  street,  and  number  of  the  house  of  such  plaintiff's  residence,  if  any 
such  there  be."  The  designed  omission  of  these  words  should  be  borne  in  mind 
when  examining  English  authorities.  The  judge  in  chambers  is  to  exercise  his 
discretion  in  determining  whether  the  description  is  sufficient  or  not.  If  be 
decide  the  question,  the  court  will  rarely  review  his  decision :  Tadman  v.  Wood, 
4  A.  &  E.  1011. 

(x)  Taken  from  Eng.  Stat.  15  <fc  16  Vic.  cap.  76,  s.  8.  The  provisions  of,  this 
section  are  such  as  were  formerly  required  by  rule  of  our  courts,  T.  T.  3  &  4 
Wm.  IV.  No.  3,  which  was  rescinded  by  Rule  of  H.  T.  13  Vic.  No.  4.  The  old 
Rule  of  T.  T.  3  &  4  Wm.  IV.  No.  3,  was  taken  from  the  Eng.  Rule  of  H.  T. 
2  Wm.  IV.  No.  2 :  Jervis,  N.  R.  90.  A  nominal  compliance  with  it  by  plaintiffs, 
and  inattention  to  it  by  defendants,  was  said  to  be  the  cause  of  its  rescission. 
Indorsements  of  sums  far  exceeding  the  true  debt  and  costs  were  commonly  made 
in  total  disregard  of  the  rule. 

(y)  This  section  applies  only  to  debts,  that  is,  to  sums  certain,  or  money 
demands  that  can  be  estimated :  see  Perry  v.  Paichett,  2  Dowl.  P.O.  667 ;  Cwrwin 
v.  Moseley,  1  Dowl.  P.  C.  432.  It  would  therefore  seem  unnecessary,  if  not  im- 
proper, to  put  the  indorsement  on  a  writ  claiming  for  any  other  cause  of  action : 
see  JSdwards  v.Signam,  2  Dowl.  P.  0.  240.  The  section  does  not  apply  to  a 
rui  tarn  action:  see  Doxies  v.  Lloyd,  6  Dowl.  P.  C.  1?3;  Hobbs  v.  Young,  2D.  A 
i.  474.    Nor  to  an  action  on  a  bail  bond :  see  Smart  v.  Lovick  et  al,  3  Dowl.  P.  C. 


I 


12  THE   COMMON   LAW  PROCEDURE  ACT.  [S.  14. 

if  paid         of,  (z')  the  amount  of  the  Plaintiff's  claim  for  debt,  (a)  and 

within  eight  ,  ,  .i-e-i 

days,  pro-     if  there  be  an  Attorney,  the  Attorney  s  claim  tor  the  costs 

ceedings  to       „   _._  .  ,  ,  ,  .  . 

stop.  of  Writ,  copy  and  service,  and  attendance  to  receive  debt 

and  costs,  (5)  and,  that  upon  payment  thereof  within  eight 
days,  (c)  to  the  Plaintiff  or  his  Attorney,  as  the  case  may 
be,  (d)  further  proceedings  will  be  stayed,  (e)  which  indorse- 

34.  Nor  to  a  replevin  bond :  see  Rowland  v.  Daheyne  et  al,  2  Dowl.  P.O.  832 ;  but 
see  Robinson  v.  Hawkins  et  al,  1  Jur.  843.  Nor  to  any  case  where  the  party  claims 
unliquidated  damages,  as  well  as  a  debt :  Perry  v.  Patchett,  2  DowL  P.  C.  667, 
and  Mansfield  v.  Brearey,  1  A.  &  E.  34*7 ;  Jacquot  v.  Boura,  5  M.  <fc  W.  155 :  see 
also  Rogers  v.  Eunt,  10  Ex:  474.  If  defendant  seeks  to  take  advantage  of  the 
omission  to  indorse  process  as  above  required,  he  must  show  distinctly  by  affida- 
vit, that  the  cause  of  action  is  a  debt :  Legatt  v.  Marmontt,  E.  T.  3  Vic.  MS. 
R.  &  H.  Dig.  "  Indorsement,"  I.  9,  p.  236  ;  'Curwin  f.  Moseley,  1  Dowl.  P.  C.  432. 
Where  the  omission  of  the  indorsement  on  a  bailable  writ  was  supplied  within 
two  hours  after  the  arrest,  before  bail  was  put  in,  and  before  application  to  set 
aside  proceedings,  the  old  Rule  3,  T.  T.  3  &  4  ¥m.  IV.  was  held  to  be  sufficiently 
complied  with:  Smith  v.  Smith,  4  O.  S.  10;  sed.  contra.  Oibbsy.  Kimble,  1  IT. 
C.  R.  408. 

(si  In  the  absence  of  proof  to  the  contrary,  defendant  may  assume  that  the 
copy  served  is  a  true  copy,  and  that  if  the  copy  be  defective,  so  also  is  the  writ : 
Chapman  v.  Becke,  3  D.  <fe  L.  350.  The  omission  of  the  letters  "  L.  S.,"  or  any 
mark  to  denote  a  seal  to  the  copy  of  a  writ,  is  not  an  irregularity :  Cameron  v. 
Wheeler  et  al,  6  TJ.  C.  R.  355. 

(a)  If  a  larger  sum  than  is  due  be  indorsed,  proceedings  will  be  stayed,  npon 
payment  of  the  real  debt  with  costs  of  the  writ  only:  Mliston  v.  Robinson, 
2  Dowl.  P.O.  241 ;  Young  v.  Orompton,  2  D.  &  L.  557 ;  see  also  Watson  v.  Coleman, 
7  M.  &  G.  422.  For  this  purpose  a  summons  should  be  taken  out  in  the  usual 
manner. 

(6)  Plaintiff  may  abandon  his  costs  'if  he  prefer  to  do  so.  If  such  be  his  inten- 
tion, he  should  nbt  serve  such  process  upon  defendant  as  to  leave  him  in  doubt : 
Truslove  v.  Whitechureh  et  al,  8  Dowl.  P.  C.  837.    For  instance,  "  the  plaintiff 

claims  £85  8s.  6d.  for  debt,  and  £ for  costs,"  this  is  irregular :  lbs  ;  see 

Hunter  v.  Russell,  6  Scott,  627 ;  Young  v.  Crompton,  2  D.  &  L.  557. 

(c)  Within  eight  days,  &c,  i.  e.  from  the  service  of  the  writ,  both  first  and  last 
days  it  seems  inclusive  :  see  R.  G.  pr.  166.  "  Four  days"  in  English  Act  from 
which  this  section  is  taken.     So  it  was  in  the  old  Rule  of  3  &  4  Wm.  IV. 

(d)  The  rescinded  Rule  3  <fe  4  Wm.  IV.  made  express  distinction  in  this  parti- 
cular, between  writs  issued  by  attorney  and  by  plaintiff  in  person ;  "  and  that 
upon  payment  thereof,  within  four  days,  to  the  plaintiff's  attorney,  or  to  the 
plaintiff  when  the  writ  shall  have  been  issued  by  the  plaintiff  in  person:"  Rule 
3,  T.  T.  3  <fe  4  Wm.  IV. ;  Cam.  Rules,  p.  11,  "  Process,"  2.  Probably  the  words 
"  Plaintiff  or  his  Attorney,"  as  the  case  may  be,  as  used  in  the  section  here  anno- 
tated, mean  the  same  thing. 

(«)  The  object  of  the  indorsement  is  to  show  the  defendant,  in  express  terms, 
what  the  plaintiff  is  contented  to  take,  in  order  that  the  former  may  tender  it, 
together  with  the  costs,  within  eight  days:  Chapman  v.  Becke,  3  D.  <fe  L.  350, 
per  Patterson,  J.  Indorsement  held  to  be  unnecessary  on  «  proceeding  by  bill, 
against  an  attorney:  Lewellyn  v.  Norton,  1  Dowl.  P.  0.  416;  Long  v.  Wordsworth, 
4B.it  Ad.  367.    Since  held  to  be  necessary,  as  proceeding  by  bill  is  abolished: 
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ment  shall  be  written  or  printed  in  the  following  form,  or  to 
the  like  effect :  (/) 

"  The  Plaintiff  claims  $   for  debt,  and  $  for  Form. 

"  costs ;  and  if  the  amount  thereof  be  paid  to  the  Plaintiff  or 
"  his  Attorney  within  eight  days  from  the  service  hereof,  (g) 
"  further  proceedings  will  be  stayed ;"  (]i) 

Tompkins  v.  Chilcote,  2  Dowl.  P.  C.  187.  It  is  apprehended  that  if  the  debt  be 
understated,  plaintiff,  if  tendered  the  amount  indorsed,  would  be  bound  to  accept 
it,  and  thereby  lose  the  difference  between  the  sum  stated  and  the  Bum  due, 
■unless  in  the  case  of  very  special  circumstances.  If  the  plaintiff  refuse  the  amount 
tendered,  whether  it  be  the  Bum  indorsed  or  less,  such  refusal  may  be  noted  by  the 
judge  on  a  summons,  and  if  after  such  proceeding  plaintiff  recover  no  more  than 
the  sum  tendered,  he  .will,  it  would  seem,  be  liable  to  pay  defendant's  costs :  see 
Watson  et  al  v.  Coleman,  7  M.  &  G.  422.  The  sum  tendered,  if  refused,  should  be 
paid  into  court:  Cleric  v.  Damn,  3  D.  <fcL.  513.  It  has  been  held  in  England,  that 
under  the  usual  order  on  payment  of  the  debt  and  costs  to  be  taxed,  the  plaintiff's 
attorney  cannot  immediately  after  the  taxation  of  the  costs  demand  payment  of 
the  debt  and  costs,  and  on  the  clerk  of  defendant's  attorney  being  unprepared 
with  the  amount,  sign  judgment :  Perkins  v.  The  National  Assurance  &  Investment 
Association,  29  L.  T.  Rep.  65  ;  see  also  Anonymous,  4  Prac.  R.  242.  If  defendant 
do  not  within  the  time  limited  pay  the  debt  and  costs,  he  cannot  afterwards 
do  so  as  a  matter  of  right:  Bowditch  v.  Slaney,  4  Dowl.  P.  C.  140.  Plaintiff  may 
in  his  declaration  insist  upon  an  increased  sum :  lb.  And  defendant  will  be  liable 
to  any  additional  costs  which  the  master  may  allow:  lb.  It  is  otherwise  if  plain- 
tiff's attorney  receive  and  retain  the  money  after  the  expiration  of  the  eight  days: 
Sodding  v.  Sturchfield,  7  M.  &,  G.  So1!.  -  See  also  Wyllie  et  al  v.  Phillips,  3  Bing. 
K.  C.  776;  Covington  v.  Eogarth,  2  D.  &  L.  619. 

(/)  This  is  substantially  the  same  indorsement  as  that  prescribed  by  the  old 
Rule  of  3  &  4  Wm,  IV. 

(g)  The  word  "  execution,"  substituted  for  "  service,"  has  in  England  been  held 
to  be  an  irregularity  even  in  bailable  actions :  Shirley  v.  Jacobs,  1  Scott,  67 ; 
Urquhart  v.  Dick,  3  Dowl.  P.  C.  17  ;  Boddington  v.  Woodley,  1  Jur.  960 ;  Bodding- 
ton  v.  Woodley,  "W.  W.  &  D.  581.  An  amendment  of  the  indorsement  would  be 
allowed  to  plaintiff,  upon  payment  of  costs:  Urqnhart  v.  Dick,  3  Dowl.  P.  C.  17, 
per  Littledale,  J.  Where  the  indorsement  required  the  defendant  to  pay  the  debt 
within  four  days  from  the  "  arrest  or  service"  thereof,  held  to  be  sufficient,  as  the 
words  "  arrest  or"  might  be  rejected  as  surplusage :  Sutton  v.  Burgess,  1  C.  M.  & 
R.  770.  "  Defendant  must  know  the  time  he  was  served,  and  that  he  had  four 
days  from  the  service  of  the  copy,  within  which  to  pay  the  debt  and  costs,  to 
avoid  any  further  expense :"  lb.  Where  the  indorsement  was  to  pay  the  amount 
within  four  days  from  the  "  arrest  hereon,"  held  to  be  a  fatal  irregularity:  Cooper 
v.  Waller,  Tabram  v.  Thomas,  3  Dowl.  P.  C.  167.  An  amendment  of  the  indorse- 
ment, by  altering  the  amount  of  the  debt  mentioned  in  it,  was  refused :  Trotter  v. 
Bass,  3  Dowl.  P.  C.  407.  It  might  now  possibly  be  allowed  under  section  221  of 
this  Act. 

(h)  The.  writ  must  be  so  indorsed  that  an  unlettered  person  may  at  once  be 
informed  what  is  demanded  of  him :  Truslove  v.  Whiieehurch  et  al,  8  Dowl.  P.  C. 
837.  It  must  state  clearly  what  is  claimed  for  debt  and  what  for  costs  :  lb.  If 
interest  be  claimed,  the  amount  must  be  stated,  or  the  period  from  which  it  is 
reckoned :   Chapman  v.  Becke,  3  D.  &  L.  350 ;  Fryer  et  al  v.  Smith,  5  M.  &  G.  605  ; 
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But  the  Defendant  may,  notwithstanding  such  payment,  have 
the  costs  taxed,  and  if  more  than  one-sixth  be  disallowed,  the 
Plaintiff's  Attorney  shall  pay  the  costs  of  taxation,  (i)  19 
Vic.  c.  43,  s.  26. 


Bardell  v.  Miller,  7  0.  B.  753.  "  The  plaintiff  claims  £20  debt,  with  interest  from 
10th  March  last"  is  sufficient:  Ooppeloy.  Brown,  3  Dowl.  P.  C.  166;  Sealy  v. 
Hearne,  3  Dowl.  P.  C.  196.  It  will  be  intended  that  the  interest  claimed  is  legal 
interest:  Allen  et  al  v.  Bussey,  4  D.  <fc  L.  430.  The  following  additional  cases  may 
be  consulted  as  to  when  this  enactment  is  or  is  not  sufficiently  complied  with : 
Mians  v.  Bidgood,  4  Bing.  63;  Patterson  v.  Eabbershan,  1  Hod.  316;  FUzgeraldy. 
Uhlans,  BI.4G.  207.  The  want  of  the  indorsement  would  be  an  irregularity : 
Truslove  v.  Whitechurch  et  al,  8  Dowl.  P.  0.  837.  Amendable  probably  under  sec- 
tion 48  of  this  Act. 

(i)  Defendant  may  have  the  costs  taxed,  though  he  pay  less  than  the  sum 
indorsed,  and  though  plaintiffs  attorney  accept  the  same :  Hunter  v.  Russell,  5 
M.  &  G.  601 ;  but  see  Young  v.  Crompton,  2  D.  &  L.  657 ;  also  see  In  re  Woollett, 
1  D.  &  L.  593.  If  defendant  desire  to  have  costs  referred  to  taxation,  notwith- 
standing payment,  he  should  take  out  a  summons  to  show  cause  "  why  the  bill  of 
costs  indorsed  on  the  writ  of  summons  paid  by  him,  should  not  be  referred  to  the 
master  for  taxation,"  and  "  why  if  more  than  a  sixth  be  taken  off,  he  should  not 
refund  the  surplus,  and  pay  the  costs  of  taxation."  The  enactment  here  anno* 
tated,  and  Con.  Stat.  XJ.  C.  cap.  35,  s.  81,  are  in  pari  materia,  though  the  latter 
enactment  appears  to  relate  only  to  costs  as  between  attorney  and  client.  The 
material  part  of  it  is  in  these  words:  "The  costs  of  the  reference  shall  be  paid 
according  to  the  event  of  the  taxation,  except  that  if  a  sixth  part  be  taxed  off,  the 
costs  shall  be  paid  by  the  party  by  whom  or  on  whose  behalf  such  bill  was  deli- 
vered, and  if  less  than  a  sixth  part  be  taxed  off,  then  by  the  party  chargeable 
with  such  bill,  if  he  applied  for  such  taxation."  This  provision  proceeds  further 
than  the  Eng.  Stat.  2  Geo.  II.  cap.  23,  s.  23.  In  the  latter  statute,  the  words 
used  are  much  the  same  as  the  words  of  the  section  under  consideration.  "  If  the 
bill  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  then  the  attorney  or 
solicitor  is  to  pay  the  costs  of  taxation;  but  if  it  shall  not  be  less,  the  court  in 
their  discretion  shall  charge  the  attorney  or  client,  in  regard  to  the  reasonableness  or 
unreasonableness  of  such  bills."  In  reference  to  this  enactment,  Baron  Parke  said : 
"  It  has  been  held  by  the  court  of  Common  Pleas,  that  the  statute  directing  the 
payment  of  costs  is  not  correlative :  Mwood  v.  Pearce,  8  Bing.  83.  It  does  not 
necessarily  follow  that  the  defendant  is  to  pay  the  costs  of  taxation,  though  less 
than  one-sixth  be  taken  off;  although  if  more  be  disallowed,  the  plaintiff's  attorney 
is  bound  to  pay  these  costs.  The  court  have  a  discretion  which  they  may  exer- 
cise according  to  the  reasonableness  or  unreasonableness  of  the  charges  in  the 
bill,  whether  they  will  make  the  defendant  pay  the  costs  or  not.  I  have  always 
understood  that  where  an  attorney  wilfully  inserts  any  item  of  charge,  even  one 
shilling  which  he  must  know  ought  not  to  be  charged,  he  is  not  entitled  to  the 
costs  of  taxation:"  Eoldemes&T.  Barkworth  et  al,  3  M.  <fcW.  341.  Defendant  should 
pay,  within  the  eight  days,  the  costs  indorsed  on  the  writ.  If  he  pay  more,  he 
does  so  of  his  own  fault:  Wardy.  Gregg,  5  Dowl.  P.  C.  729.  Where  therefore,  in 
addition  to  the  costs  indorsed  on  the  writ,  defendant  paid  a  sum  of  5s.,  demanded 
of  him  by  plaintiffs  attorney,  and  afterwards  on  taxation  a  sum  was  taken  off, 
which,  with  the  5s.,  was  more  than  one-sixth,  but  without  it,  less  than  one-sixth 
of  the  bill ;  it  was  held  that  the  attorney  was  not  bound  to  pay  the  costs  of 
reference:  lb. 
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15.  (Je)  la  all  oases  where  the  Defendant  resides  within  in  demands 
the  Jurisdiction  of  the  Court,  (I)  and  the  claim  is  for  a  debt  datedsums, 
or  liquidated  demand  in  money  (m),  with  or  without  inte-  ticuiarsPmay 
rest  («),  arising  upon  a  contract  express  or  implied,  (o)  as  for  on therat. 

(A)  Adopted  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  25.  Founded  upon  first 
report  of  the  Common  Law  Commissioners,  s.  56.  The  object  of  this  enactment 
is  to  prevent  the  expense  of  a  declaration :  Rodway  v.  Lucas,  10  Ex.  667,  per 
Pollock,  C.  B.  The  very  great  majority  of  cases  in  which  actions  are  brought  are 
"  debts"  or  "  money  demands,"  to  which  there  is  no  defence.  It  has  been  con- 
sidered extremely  desirable  that  in  such  cases  the  parties  Bhould  be  put  to  the 
least  possible  expense :  per  Martin,  B.,  same  case. 

(I)  This  section  does  not  apply  to  proceedings  taken  either  under  sections  43 
or  45,  for  in  each  of  those  cases  defendant  is  supposed  to  be  "  without  the  juris- 
diction of  the  court." 

(m)  It  should  appear  upon  the  face  of  the  indorsement  that  the  claim  is  for  a 
liquidated  demand :  Rogers  v.  Hvrnt,  10  Ex.  474,  per  Parke,  B.  Where  in  an 
action  on  a  bill  of  exchange,  the  indorsement  on  the  writ  was  £31  8s.  9d.,  being 
balance  of  principal,  interest,  and  expenses  of  noting,  <fec. ;  Held  that  the  latter  item 
was  not  a  liquidated  demand :  lb.  The  endorsement  consequently  was  treated  as 
a  nullity,  and  plaintiff  held  bound  to  declare  in  the  ordinary  manner :  lb. 

(n)  The  indorsement  applies  solely  to  claims  which  are  liquidated,  and  do  not 
depend  on  the  finding  of  a  jury:  Rodway  v.  Lucas.  10  Ex.  667,  per  Parke,  B. 
The  court  in  a  later  case  said,  "  We  wish  that  it  should  be  distinctly  understood 
by  the  profession,  that  in  all  cases  except  bills  of  exchange  and  promissory  notes 
(as  to  which  it  is  the  usual  practice  of  the  court  to  allow  interest  as  a  matter  of 
course  when  the  jury  give  a  verdict  for  the  plaintiff),  if  we  find  that  any  party 
not  entitled  to  interest  under  an  express  or  implied  contract  shall  nevertheless 
claim  it  by  special  indorsement  on  the  writ,  in  order  to  gain  an  improper  advan- 
tage, and  in  default  of  appearance  sign  judgment  for  a  larger  sum  than  he  is 
really  entitled  to,  we  will  not  only  set  aside  such  judgment,  but  visit  the  attorney 
with  the  consequences  of  his  abuse  of  the  law,  by  making  him  pay  the  costs  :" 
Rodway  v.  Lucas,  10  Ex.  674,  per  Pollock,  C.  B.  The  amount  of  a  judgment  debt 
lias  been  held  a  liquidated  demand  in  money  within  the  meaning  of  the  section : 
Hodsoll  v.  Baxter,  E.  B.  &  E.  884.  The  late  Sir  John  B.  Robinson  held  that 
accounts  delivered,  but  not  liquidated  by  admission  of  the  defendant,  were  not  such 
debts  as  intended  by  the  section :  McKinstry  v.  Arnold,  4  U.  C.  L.  J.  68.  The 
Common  Pleas  afterwards  decided  that  an  account  for  work  and  labor,  with  the 
usual  claim  for  interest,  giving  credits  and  claiming  a  balance,  are  the  subject 
of  Bpecial  indorsement :  Smart  v.  The  Niagara  and  Detroit  Rivers  Railway  Co.  12 
XT.  C.  C.  P.  404.  See  further  Northern  Railway  Co.  v.  Lister,  4  Prac.  R.  120. 
But  where  a  writ  was  endorsed  thus :  "  The  following  are  the  particulars  of  the 
plaintiff's  claim,  £490  16s.  10d.,  on  a  recognizance  dated  the  6th  day  of  July, 
A.D.  1856,  conditioned  by  you  for  the  payment  of  £3,000,"  the  judgment  entered 
thereon  in  default  of  an  appearance  was  set  aside  as  irregular,  with  costs :  Buell 
v.  Whitney,  11  TJ.  C.  C.P.  240.    See  further  section  55,  and  notes  thereto. 

(o)  Where  the  claim  is  for  a  debt,  <fcc,  "with  or  without  interest,  arising  upon  a 
contract  express  or  implied,  &c,"  means  with  or  without  interest  arising  upon  a  con* 
tract  expressed  or  implied,  and  does  not  apply  to  any  case  where  it  is  optional  with 
the  jury  to  give  interest  as  they  may  be  advised  according  to  the  justice  of  the 
case :  Rodway  v.  Lucas,  10  Ex.  672,  per  Parke,  B.  But,  per  Draper,  C.  J.,  "  it 
has  become  so  settled  a  practice  to  allow  interest  on  all  accounts  after  the  time 
for  payment  has  gone  by,  and  particularly  upon  the  balance  of  an  account  which 
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instance,  on  a  Bill  of  Exchange,  Promissory  Note  or  Cheque, 
or  other  simple  contract  debt,  or  on  a  bond  or  contract  under 
seal  for  payment  of  a  liquidated  amouDt  of  money,  (p~)  or  on 
a  statute  where  the  sum  sought  to  be  recovered  is  a  fixed 
sum  of  money  or  in  the  nature  of  a  debt,  or  on  a  guarantee 
whether  under  seal  or  not,  where  the  claim  against  the  prin- 
cipal is  in  respect  of  such  debt  or  liquidated  demand,  bill, 
note  or  cheque; — The  Plaintiff  may  make  upon  the  Writ  of 
No  further    SummoDS  and  copy  thereof,  a  special  indorsement  of  the  par- 
needbe"™    ticulars  of  his  claim,  (q)  in  the  Form  A.  No.  5,  or  to  the  like 
ordered.  eSS  effect;  (r)  and  when  the  Writ  has  been  so  indorsed,  the 

imports  that  the  accounts  on  each  side  are  made  up,  and  only  the  difference 
claimed,  that  I  do  not  think  we  should  treat  the  claim  for  interest  as  vitiating 
the  special  endorsement :"  Smart  v.  Detroit  &  N.  &  D.  Riv.  JR.  Co.  12  U.  C.  C.  P. 
404.     See  also  Northern  JR.  Co.  v.  lister ,  4  Prac.  R.  120. 

{p )  Qui  t<*m  actions  included  :  see  Hall  v.  Scotson,  9  Ex.  238. 

(<?)  The  indorsement  necessary  under  section  14  is  compulsory.  This  indorse- 
ment is  discretionary.  Plaintiff,  if  he  omit  it,  must  declare  in  the  usual  manner, 
and  deliver  his  bill  of  particulars  according  to  N.  R.  20.  Provided  that  if  the 
case  be  proper  for  a  special  indorsement  and  the  same  be  omitted,  then  plaintiff 
shall  not  be  entitled  to  the  costs  of  the  declaration,  die. :  see  section  57. 

()■)  A  reference  to  the  form  given  in  the  schedule,  by  way  of  example,  will 
show  that  plaintiff  may  in  his  indorsement  give  credit,  as  has  been  commonly 
done  in  particulars  of  demand  under  the  old  practice.  Where  in  assumpsit  for 
goods,  the  particulars  contained  an  item  of  payment,  "Cr.  by  bills,  £1,500:" 
Meld  that  it  was  to  be  taken  as  payment  by  the  defendant  to  plaintiff:  Smethurst 
v.  Taylor,  12  M.  &  W.  545.  If  a  plaintiff  give  credit  in  his  particulars  of  demand 
for  a  sum  paid  by  defendant,  such  payment  is  held  to  be  upon  the  same  footing 
as  if  there  had  been  a  plea  of  payment:  Coatley  v.  Herring,  12  L.  J.  C.  P.  32. 
But  it  cannot  be  taken  as  an  admission  as  against  defendant  with  respect  to  any 
particular  items  in  the  account :  lb.  The  court  held  in  one  case  that  they  could 
not  compel  plaintiff  to  state  the  items  or  sums  of  money  for  which  he  voluntarily 
gave  credit  in  his  particulars :  Myatt  v.  Green,  13  M.  &  W.  377.  It  was  also  held 
that  plaintiff  was  not  precluded  from  explaining  admissions  in  the  particulars  of 
payments  made  to  him  by  the  defendant,  and  of  showing  on  what  account  such 
payments  were  made  :  Mercy  v.  Oalot,  3  Ex.  851.  It  is  not  necessary  for  a  defen- 
dant in  this  Province  to  plead  payment  of  any  sums  credited  in  the  particulars. 
The  following  are  the  rules  upon  the  subject:  "  In  all  cases  in  which  the  plaintiff, 
in  order  to  avoid  the  expense  of  the  plea  of  payment  or  set  off,  shall  have  given 
credit  in  the  particulars  of  his  demand  for  any  sum  or  sums  of  money  therein 
admitted  to  have  been  paid  to  the  plaintiff,  or  which  the  plaintiff  admits  the 
defendant  is  entitled  to  set-off,  it  shall  not  be  necessary  for  the  defendant  to  plead 
the  payment  or  set-off  of  such  sum  or  sums  of  money.  But  this  rule  is  not  to 
apply  to  cases  where  the  plaintiff,  after  stating  the  amount  of  his  demand,  states 
that  he  seeks  to  recover  a  certain  balance,  without  giving  credit  for  any  particular 
sum  or  sums,  or  to  cases  of  set-off  where  the  plaintiff  does  not  state  the  particulars 
of  such  set-off:"  R.  G.  pi.  13.  "  Payment  shall  not  in  any  case  be  allowed  to  he 
given  in  evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar:" 
R.  G.  pi.  14.    The  Rules  Pr.  13  and  14  are  substantially  a  re-enactment  of  our  old 
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indorsement  shall  be  considered  as  particulars  of  demand, 
and  no  further  or  other  particulars  need  be  delivered  unless 
ordered  by  the  Court  or  a  Judge,  (s)     19  Vic.  c.  43,  s.  41. 

16.  (0  The  Writ  of  Summons,  whether  issued  by  one  of  writs  issued 
the  Superior  Courts  or  by  any  County  Court,  may  be  served  thTcSf 
in  any  County  in  Upper  Canada,  («)  and  the  service  thereof,  ^vedM 
whenever  practicable,  shall  be  personal;  (v)  but  the  Plaintiff  m?ComxtJ- 

Rule  15  of  E.  T.  5  Vic.  And  the  latter  was  copied  from  the  English  Rule  19 
of  T.  T.  1  Vic.  The  English  rule  was  made  to  settle  doubts  which  arose  in  the 
cases  of  Ernesto.  Brown,  3  Bing.  N.  C.  674;  MchoU  v.  Williams,  2  M.  &  W.  758 ; 
Kenyon  v.  Wakes,  2M.4W.  764 ;  Coates  et  al  v.  Stevens,  2  C.  M.  &  R.  11 8  ;  Booth  v. 
Howard,  5  Dowl.  P.  C.  43S.  Since  the  English  Rule  19  of  T.  T.  1  Vic,  where,  to 
an  action  of  debt  for  £44  8s.,  the  defendant  pleaded  payment  of  £15  in  satisfac- 
tion, the  plea  was  held  to  be  good :  Turner  v.  Collins,  2  L.  M.  &  P.  99.  The 
reason  being  that  since  credits  given  in  the  particulars  of  demand  need  not  now 
be  pleaded,  a  less  sum  than  the  debt  in  the  declaration  might,  with  credits  so 
given,  be  equal  to  such  debt:  lb.  Our  old  rule  does  not  apply  to  set-off:  Rowland 
v.  Blaksley  et  al,  1  Q.  B.  403 ;  Townson  v.  Jackson,  14  L.  J.  Ex.  67.  Further  as  to 
credit  in  particulars  of  demand,  see  Morris  v.  Jones  et  al,  1  Q.  B.  397 ;  Lamb  et  al  v. 
Micklethwait,  lb.  400 ;  Keesar  v.  Empey  et  al,  4  U.  C.  Q.  B.  47 ;  Eastwick  v.  Earman, 
6  M.  &  "W.  13 ;  NosotU,  v  Page,  20  L.  J.  C.  P.  81 ;  Harris  v.  Montgomery,  lb.  221. 

(s)  It  has  been  made  a  question  whether  a  defendant  who  has  indorsed  his  writ 
under  this  section  can  subsequently  deliver  fresh  particulars  with  his  declaration, 
and  proceed  thereon.  The  words  "  need  be "  rather  argue  that  plaintiff  may 
deliver  other  particulars  if  he  chooses :  Fromant  v.  Ashley  et  al,  1  El.  &  B.  723. 
per  Campbell,  C.  J.  If  plaintiff  have  not  the  right  to  do  so  and  notwithstand- 
ing deliver  fresh  particulars,  such  a  step  will  be  irregular  only  and  the  irregu- 
larity waived  if  defendant  plead  over:  lb.  Before  the  C.  L.  P.  Acts,  in  a  case 
where  there  was  no  waiver  by  defendant,  it  was  held  that  plaintiff  was  concluded 
by  the  particulars  he  first  delivered,  and  was  also  held  to  be  unable  to  cure  any 
defects  therein  by  delivering  fresh  particulars :  Brown  v.  Watts,  1  Taunt.  353. 
But  it  appears  to  be  now  the  better  opinion  that  a  plaintiff  who  declares  is  not 
limited  in  his  declaration  to  the  particulars  of  his  cause  of  action  specially  indorsed 
on  the  writ  of  summons :  Sowden  et  al  v.  Bowden,  4  Prac.  R.  276. 

(t)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  ss.  14,  17.  Founded  on  first 
Report  of  the  Common  Law  Commissioners,  section  8. 

(«)  The  old  practice  required  the  writ  to  be  served  within  the  county  "  therein 
mentioned,  or  within  two  hundred  yards  of  the  border  thereof,  and  not  else- 
where:" 12  Vic.  cap.  63,  s.  22,  copied  from  English  Act  2  Wm,  IV.  cap.  39,  s.  1; 
also  see  Simpson  v.  Ramsay,  5  Q.  B.  371.  Formerly,  if  it  were  discovered  that 
defendant  had  removed  to  a  county  other  than  that  "  in  the  writ  mentioned,"  it 
became  necessary  to  issue  an  alias  or  pluries  writ,  describing  defendant  as  being 
"  late  of  the  county  of,  &a. :"  Old  Rule  SET.  13  Vic.  This  mode  of  proceeding 
caused  both  delay  and  expense,  and  was  besides  wholly  unnecessary,  inasmuch 
as  the  writ  was  directed  to  the  defendant,  and  not  to  the  sheriff  of  any  particular 
county.  The  commissioners,  unable  to  see  "any  advantage  whatever  arising 
from  the  restriction,"  advised  its  removal. 

(v)  Before  this  enactment,  the  judges  in  England  came  to  a  determination  that 
as  a  general  rule  the  service  should  be  personal  in  all  cases :  Goggs  v.  Lord  Hwnt- 
ingtower,  1  D.  &  L.  599 ;  Christmas  v.  Mcke,  6  D.  &  L.  156.    There  was  no  proper 
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may  on  affidavit,  from  time  to  time  apply  to  the  Court  out  of 
which  the  Writ  issued,  or  to  a  Judge  having  jurisdiction  over 

equivalent:  Grand  Junction  Water  Works  Co.  v.  Roy,  16  L.  J.  C.  P.  200;  Russell 
v.  Lowe,  2  Dowl.  N.  S.  283.  Unless  an  undertaking  by  an  attorney  to  appear, 
■which  is  enforced  by  attachment:  Anon,  2  Chit.  R.  36;  Morris  v.  James,  6  DowL 
P.  C.  514;  Jacob  v.  Magnay,  12  L.J.  Q.B.  93;  also  see  R.  G.  pr.  3.  If  defendant 
avoided  service,  then  plaintiff  was  driven  to  a  writ  of  distringas :  Maker.  Cooper, 
11  C.  B.  680.  Service  wherever  "practicable,"  must  still,  as  heretofore,  be  per- 
sonal. Personal  service  means  serving  the  defendant  with  a  copy  of  the  process, 
and  showing  him  the  original  if  he  desire  it :  Ooggs  v.  Lord  Huntingtower,  1  D.  & 
L.  599,  per  Alderson,  B.  The  copy  of  the  writ  must  be  left  with  and  not  merely 
shown  to  defendant :  Worley  v.  Glover,  2  Str.  877.  Though  defendant  refuse  to 
take  the  copy,  if  the  person  serving  it  bring  it  away  with  him,  the  service  will  be 
defective:  Pigeonv.  Bruce  etal,  8Taunt.410.  A  sheriffs  officer  took  a  writ  intended 
for  one  person  to  another  person  of  the  same  name ;  he  was  informed  by  defendant 
of  his  error,  and  took  back  the  writ  saying  that  he  would  go  to  the  other  party, 
the  defendant  having  agreed  that  if  he  were  wrong  in  his  supposition,  he  would 
consider  the  service  good,  if  the  writ  were  left  for  him  at  the  house  of  a  third 
party  named.  The  officer  neither  served  the  other  party  nor  left  the  writ  for 
defendant  as  directed,  the  plaintiffs  nevertheless  proceeded  against  defendant. 
The  service  and  all  subsequent  proceedings  were  set  aside  for  irregularity  :  Erwm 
v.  Powley,  2  TJ.  C.  Q.  B.  270.  The  original  writ  need  not  be  Bhown,  unless  defen- 
dant at  or  within  a  reasonable  time  after  service,  make  a  demand  to  see  it :  Petit 
v.  Ambrose,  6  M.  &  S.  274;  Thomas  v.  Pearce,  2  B.  &  C.  761.  A  quarter  of  an 
hour  held  to  be  a  reasonable  time:  Westley  v.  Jones,  5  Moore.  162.  Where,  at  the 
time  of  service,  an  inspection  of  the  original  was  demanded  and  refused,  the  ser- 
vice was  set  aside  with  costs :  Weller  v.  Wallace  et  al,  M.  T.  1  Vic.  M.  S.  R  &  H. 
Dig.  "Process,"  4.  "Personal  service"  has  never  been  defined  by  the  legislature. 
Each  case  is  left  to  depend  on  its  own  particular  circumstances.  Tne  courts 
have  not  held  it  necessary  to  put  process  into  the  actual  corporal  possession  of 
the  defendant  to  constitute  a  personal  service ;  but  have  looked  more  to  the 
object  of  the  service — timely  notice  to  defendant  of  an  action  commenced  against 
him:  see  Sheehyv.  The  Professional  Life  7ns.  Co.,  13  C.B.  787.  Whether  underthe 
particular  circumstances  of  each  case  this  object  has  been  accomplished  is  a  ques- 
tion for  the  court  or  a  judge.  "Various  cases  under  the  old  practice  shew  that 
the  expression  "  personal  service"  is  not  to  be  understood  in  the  strict  sense  of 
the  term,  thus,  where  a  writ  was  put  through  the  crevice  of  a  door  to  defen- 
dant, who  had  locked  himself  within,  the  service  was  held  to  be  sufficient :  Smith 
v.  Wintle,  Barnes,  405.  So  where  the  writ  had  been  enclosed  in  a  letter  to  defen- 
dant, which  he  received,  and  out  of  which  he  had  taken  the  copy:  see  Boswellv. 
Roberts,  Barnes,  422 ;  Aldred  v.  Hicks,  6  Taunt.  186.  But  service  upon  a  wife, 
agent,  or  servant,  is  not  personal  service :  see  Frith  v.  Lord  Donegal,  2  Dowl.  P.O. 
527 ;  Davies  v.  Morgan  et  al,  2  C.  &  J.  237  ;  Goggs  v.  Lord  HunUngtower,  1  D.  & 
L.  599  ;  Christmas  v.  Eicke,  6  D.  &  L.  156  ;  Price  et  al  v.  Thomas,  11  C.  B.  543. 
Where  the  officer  on  seeing  the  defendant  at  his  window,  told  him  in  a  loud  tone, 
that  he  had  a  writ  against  him,  at  the  plaintiff's  suit,  and  holding  out  the  copy, 
threw  it  down  and  left  it  in  the  garden,  in  defendant's  presence  ;  held  not  a  suffi- 
cient personal  service  :  Heath  v.  White,  2  D.  &  L.  40.  In  a  case  where  service 
was  denied  by  the  defendant,  but  the  officer  swore  positively  to  its  service  per- 
sonally on  defendant,  an  application  to  set  aside  proceedings  was  refused :  Coates 
v.  Hornby,  1  Cham.  R.  135.  If  there  be  more  defendants  than  one,  each  should 
be  served  as  if  he  were  sued  alone,  except  in  the  case  of  husband  and  wife,  when  , 
service  on  the  husband  for  both,  will  be  sufficient :  Buncombe  v.  Love,  Barn.  Notes, 
406 ;  Collins  v.  S/uxpland,  lb.  103.  It  is  irregular  to  serve  process  on  a  witness 
while  attending  a  court  of  Msi  Prim,  under  subpoena:  Thompson  Y.Calder,  1  U.C. 
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the  case,  (w)  and  if  it  appears  to  such  Court  or  Judge  that  if  service 
reasonable  efforts  have  been  made  to  effect  personal  service,  p™tatiffto°W 
and  either  that  the  Writ  has  come  to  the  knowledge  of  the  proeeed- 
Defendant,  or  that  he  wilfully  evades  service  of  the  same,  (x) 


Q.B.  403.  Service  upon  a  defendant  while  attending  the  assizes,  aB  plaintiff  in  a 
civil  action  pending  and  entered  for  trial,  held  good :  Thompson  v.  Odder,  1  U.C. 
Q.B.  403,  doubted  ;  City  of  Kingston  v.  Brown,  4  TJ.  C.  Q.  B.  117 ;  see  also  dole  v. 
Hawkins,  2  Str.  1094 ;  Poole  v.  Gould,  1  H.  &  N.  99 ;  s.  c.  27  L.  T.  R.  110. 

(w)  i.  e.  Court  in  term  time  —  Judge  in  vacation:  Wyatt  v.  Gerry,  22  L.  T.  R. 
92 ;  Todd  v.  Mans,  22  L.  T.  R.  105. 

(x)  This  provision  is  a  new  one,  substituted  in  lieu  of  the  practice,  by  distrin- 
gas to  compel  an  appearance.  The  distringas  is  superseded,  because  there  is  no 
longer  any  necessity  for  it.  Wherever  under  the  old  practice,  a  distringas  could 
have  been  obtained,  it  may  be  laid  down  as  a  general  rule  that  an  application 
made  under  this  section  will  succeed.  Of  course  there  may  be  exceptions,  That 
of  a  lunatic  defendant  noticed  below  is  one.  Two  cases  are  contemplated  by  this 
section.  1.  Where  the  writ  has  come  to  the  knowledge  of  defendant.  2.  Or  where 
he  wilfully  evades  service  of  the  same.  In  Bupport  of  the  application,  it  is  very 
clear  under  this  section,  that  the  affidavit  must  Bhow — 1.  That  reasonable  efforts 
have  been  made  to  effect  personal  service.  2.  That  the  writ'  has  come  to  the 
knowledge  of  the  defendant.     3.  0r  that  he  wilfully  evades  service  of  the  same. 

1.  As  to  what  will  be  considered  reasonable  efforts,  etc.,  see  Gale  v.  Winkes, 
3  Bing.  N.  C.  294;  Mills  v.  Boultbee,  1  Dowl.  N.S.  707;  Crofts  v.  Brown,  14  L.  J 
Q.  B.  232 ;  Russell  v.  Knowles,  2  D.  &  L.  595  ;  Gross  v.  Wilkins,  4  Dowl.  P.  C.  279 
Mock  et  al  v.  Adam,  15  L.  J.  C.  P.  192;  Greenwood  v.  Sclden  etal,  9  Dowl.  P.O.  12 
Norman  v.  Winter,  4  Bing.  N.  C.  631 ;  Jamieson  v.  Wilkins,  2  Dowl.  N.  S.  331 
Baker  v.  Goe,  1  Ex.  153  ;  Anon,  2  D.  &  L.  1001 ;  Johnson  v.  Bouse,  1  Dowl.  P.  C, 
641 ;  Moody  v.  Morgan,  1  Dowl.  P.  C.  144 ;  Newman  v.  Hickman,  9  Dowl.  P.  C, 
546  ;  Mil  v.  Moule,  2  Dowl.  P.  C.  10;  Fisher  v.  Goodwin,  2  C.  <fe  J.  94 ;  Wakeley 
v.  Teesdale,  2  L.  M.  &  P.  85 ;  Dubois  v.  Lowther,  4  O.  B.  228 ;  Eitchin  v.  Wilson  et 
al,  4  C.  B.  N.  S..  483 ;  Davies  v.  Westmacott,  1  C.  B.  N.  S.  829 ;  Flower  et  al  v. 
Allan,  2  H.  <fc  0.688;   Govillerv.  Fauntleroy,  2  Week.  Notes,   31;  TomlinsonY. 
Goatly,  L.  R.  1  C.  P.  230 ;   Gorringe  v.  Terrewest,  2  L.  M.  &  P.  12. 

2.  As  to  the  writ  coming  to  defendant's  knowledge,  see  Thomas  v.  Pearce,  4  D. 
&  R.  317 ;  Goggs  v.  Lord  Hunlingtower,  1  D.  &  L.  599  ;  Russell  v.  Knowles,  2  D. 
&  L.  595 ;  Heath  v.  While,  2  D.  &  L.  40 ;  Christmas  v.  Mcke,  6D.4L.  156. 

3.  As  to  defendant's  keeping  out  of  the  way  to  avoid  service,  see  Houghton  v. 
Howarth,  4  Dowl.  P.  C.  749;  Channingv.  Cross,  9  Dowl.  P.  C.  118;  Wilkins  v. 
Jones,  15  L.  J.  Q.  B.  226  ;  Gorringe  r.  Terrewest,  2  L.  M.  <fe  P.  12;  McDonough  v. 
McCartney,  3  Ir.  C.  L.  R.  239 ;  Byrne  v.  Sherloch,  8  Ir.  C.  L.  R.  App.  xxxii. 

Though  an  attempt  has  been  here  made  to  separate  cases,  it  will  be  evident 
that  the  two  latter  states  of  circumstances  must  be  more  or  less  blended.  If 
defendant  wilfully  evade  service  of  the  writ,  it  must  be  presumed  that  it  has  come 
to  his  knowledge.  If  it  has  come  to  his  knowledge,  and  he  cannot,  after  repeated 
efforts,  be  personally  served,  it  may  be  presumed  that  he  wilfully  evades  service 
of  the  same.  The  presumption  must  appear  to.  the  court  or  a  judge  upon  facts 
to  be  disclosed  upon  affidavit.  The  plaintiff  should  detail  the  attempts  at  service, 
and  then  show  why  service  has  not  been  effected :  see  Miller  v.  O'Brien,  1  Ir.  Jur. 
N.S.  109 ;  Grady  v.  Kearney,  8  Ir.  C.  L.  R.  App.  xliv.  The  case  of  a  lunatic  de- 
fendant is  not  in  express  terms  provided  for  by  the  legislature.  The  court  refused 
to  supply  the  omission  in  a  case  before  them,  and  refused  to  grant  an  application 
made  under  this  section,  where  defendant  was  a  lunatic,  and  it  was  not  shown 
that  the  writ  had  come  to  his  knowledge,  or  that  he  wilfully  evaded  service  of 
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and  has  not  appeared  thereto,  (y)  such  Court  or  Judge  may 
by  order  (z)  grant  leave  to  the  Plaintiff  to  proceed  as  if  per- 
sonal service  had  been  effected,  subject  to  such  conditions  as 
to  the  Court  or  Judge  seem  fit.  (a)    19  Vic.  c.  43,  ss.  31,  34. 

the  same :  Holmes  v.  Service,  15  C.  B.  293;  see  also  Williamson  v.  Maggs,  28  L.  J. 
Ex.  5  ;  Ridgway  v.  Cannon,  2  W.  B.  473.  Under  the  old  practice,  a  distringas; 
would  have  been  granted  in  this  ease :  see  Rawson  v.  Moss,  8  Dowl.  P.O.  412 ;  Jones 
v.  Evans,  8  Dowl.  P.  C.  425  ;  Blake  v.  Cooper,  11  C.  B.  680 ;  Wilhins  v.  Jones,  3  D. 
<fe  L.  T47;  SJieppardy.  Williams,  11  C.  B.  682;  Banfieldr.  Darell,  13  L.  J.  Q.  B. 
202.  And  the  court  of  Exchequer  has  held  that  if  it  be  shown  that  the  writ 
has  come  to  the  knowledge  of  the  lunatic,  the  statute  is  applicable :  Kemberley  v. 
Alleyne,  8  L.  T.  N.  S.  398.  Service  of  process  on  a  lunatic  allowed  by  serving 
the  manager  of  the  asylum  in  which  the  lunatic  was  confined :  Wibnot  v.  Marmion, 
8  Ir.  L.  R.  224.  So  service  on  brother  of  the  lunatic  and  keeper  of  the  lunatie 
allowed:  Vance  v.  O'Connor,  11  Ir.  L.  B.  60.  If  the  keeper  refuse  service,  an 
attachment  may  issue  against  him :  Danson  v.  LeCapelain  el  al,  21  L.  J.  Ex.  219; 
Denison  et  al  v.  Hardings  et  al,  2  Week.  Notes,  17.  Service  on  a  prisoner  under- 
going penal  servitude,  held  to  be  good  service :  Corby  v.  Robinson,  5  Ir.  Jur. 
U.S.  371. 

(y)  The  affidavit  must,  in  addition  to  the  above,  show  the  fact  that  no  appear- 
ance has  been  entered :  see  McAlpin  v.  Gregory,  1  0.  B.  299  ;  Drage  v.  Bird,  3  D. 
&  L.  617.  The  search  for  appearance  should  be  as  recent  as  possible  before 
making  application :  see  Mocker  v.  Tovmsend,  1  Hodg.  204.  If  practicable,  on  the 
same  day  that  application  is  made :  Spence  v.  Barker,  8  Dowl.  P.  C.  296.  Four 
days  too  late :  Drink-water  v.  Mills,  12  C.  B.  452.  The  affidavit  must  show  when 
the  search  was  made :  McClaine  v.  Abrahams,  3  Scott,  N.B.  474 ;  s,  o.  10  L.J.  C.P. 
318 ;  Penney  v.  Thomas,  6  L.J.  C.P.  N.S.  55.  The  day  of  search  mast  be  shown  to 
be  after  the  expiration  of  the  time  limited  by  the  writ  for  defendant  to  appear : 
Brian  v.  Stretton,  1 C.  &  M.  74 ;  s.c.  1  Dowl.  P.O.  642.  The  service  of  the  writ  must 
be  shown  to  have  been  regular :  Wakeley  v.  Teesdale,  2  L.M.  &  P.  85  ;  Fitzgerald  v. 
Mans,  5  M.  &  G.  207;  s.  c.  6  Scott,  N.  B.  220.  If  the  affidavit  be  amended,  and 
delay  thereby  ensue,  a  fresh  search  must  be  made  :  McClaine  v.  Abrahams,  3  Scott. 
N.  B.  474.  The  old  practice  also  made  it  necessary  for  the  affidavit  to  state  the 
•place  of  defendant's  residence,  or  else  explain  that  efforts  to  find  the  same  were 
'-unavailing :  Crofts  v.  Brown,  2  D.  &  L.  935  ;  s.  c.  7  Q.  B.  284 ;  Bolton  v.  White, 
2  M.  <fc  G.  295  ;  Bowser  et  al  v.  Austen,  2  C.  &  J.  45 ;  Bradbee  v.  Ghistard,  1  Dowl. 
N.  S.  295 ;  Russell  v.  Knowles,  7  M.  &  G.  1001. 

(z)  Order  in  general  absolute  in  first  instance,  and  need  not  be  served:  Bar- 
ringer  v.  Handley,  12  0.  B.  720.  An  order  so  obtained  was  set  aside  upon  an 
affidavit  made  on  the  part  of  defendant  "  that  at  the1  time  of  the  issuing  of  the 
writ  and  down  to  (he  time  of  the  swearing  the  affidavit,  the  defendant  was  ovtof 
the  jurisdiction:"  Besketh  v.  Fleming,  24  L.  J.  Q.  B.  255;  see  also  Flower  et  al  v. 
Allan,  2  H.  <fe  C.  688.  An  application  to  rescind  the  order  may,  it  seems,  be  made 
upon  affidavits,  contradicting  those  upon  which  the  order  was  obtained:  Ball  v. 
Scotson,  9  Ex.  238;  but  see  Wliitaker  v.  Crocker,  2'L.  M.  &  P.  76  ;  JVaefy.  Mutter, 
12  C.  B.  N.  S.  816. 

(a)  The  application,  though  it  cannot  be  made  until  the  expiration  of  the  time 
limited  for  defendant  to  appear :  Brian  v.  Stretton,  1  Dowl.  P.  O.  642.  Should  not 
be  delayed  for  an  unreasonable  time  thereafter:  see  Bromage  v.  Ray,  9  Dowl. P.O. 
659.  Two  months  have  not  been  considered  an  unreasonable  time  :  see  Peyton  et 
al  v.  Wood,  15  M.  &  W.  608.  The  court  will  not  in  general  interfere  with  the 
direction  of  a  judge  in  chambers  refusing  leave  to  proceed:  Tomlinson  v.  Goatly, 
L.  R.  1  C.  P.  230. 


S-  17.]  SERVICE   OP  WRIT   ON   CORPORATIONS.  21 

17.  (b)  Every  such  Writ  issued  against  a  Corporation  Service  on 
*     /•  -v       i  •      i      i  «  corpora- 

aggregate,  (c)  and  in  the  absence  of  its  appearance  by  Attor-  tfcns,  how 

ney,  all  papers  and  proceedings  in  the  action  before  final 
judgment  may  be  served  on  the  Mayor,  Warden,  Reeve,  Pre- 
sident, or  other  Head  Officer,  or  on  the  Township,  Town, 
City  or  County  Clerk,  (rf)  or  on  the  Cashier,  Manager,  Trea- 
surer or  Secretary,  Clerk  or  Agent  of  such  Corporation,  or  of 
any  branch  or  agency  thereof  in  Upper  Canada;  (e)  and 
every  person  who,  within  Upper  Canada,  transacts  or  carries 

(b)  First  part  of  this  section  taken  from  Eng.  Stat.  15  &  16  Vie.  cap.  76,  s.  16. 
Applies  only  to  corporations  whose  chief  place  of  business  is  in  Upper  Canada,  the' 
remainder  of  the  section  applies  to  foreign  corporations :  Wilson  v.  The  Detroit 
and  Milwaukee  Railway  Co.,  3  Prac.  E.  37. 

(c)  A.  corporation  sole  must  be  personally  served.  The  old  mode  of  proceeding 
against  corporations  aggregate  is  pointed  out  in  Tidd.  H".  P.  81,  et  seg.  Semble,  a 
summons  directed  to  the  commissioners  of  the  admiralty,  must  be  served  upon 
each :  Williams  v.  The  Lords  Commissioners  of  the  Admiralty,  1 1  C.B.  420.  It  was 
intimated  that  defendants  were  not  a  corporation :  lb.  As  to  the  effect  of  service 
of  a  writ  on  the  president  of  a  bank  after  forfeiture  of  charter :  see  Brooke  v. 
Bank  of  Upper  Canada,  4  Prac.  R.  162. 

{d)  "Clerk" — Some  principal  officer  is  meant,  not  a  mere  clerk  for  instance  in 
the  office  to  the  secretary  to  the  corporation :  see  Walton  v.  The  Universal  Salvage 
Co.,  16  M.  &  W.  438. 

(e)  Substantially  .a  re-enactment  of  Stat.  12  Vic.  cap.  63,  s.  28.  The  words  of  the 
Eng.  C.  L.  P.  Act,  "  Mayor,  or  other  head  officer,  or  on  the  town  clerk,  clerk, 
treasurer,  or  secretary  of  such  corporation,"  are  the  very  words  made  use  of  in 
Eng.  Stat.  2  ¥m.  IV.  cap.  39,  s.  13.  Our  statute  3  W"m.  IV.  cap.  7,  provided  "  that 
all  writs  and  process  at  law  hereafter  to  be  issued  against  any  body  or  bodies 
corporate,  in  the  commencement  of  any  action,  and  all  papers  and  proceedings 
before  final  judgment  in  any  such  action,  may  be  served  on  the  president,  pre- 
siding officer,  cashier,  secretary,  or  treasurer  thereof,  in  the  same  manner  as 
upon  any  individual  defendant  in  his  natural  capacity,  or  on  sicch  other  person,  or 
in  such  other  manner  as  the  court  in  which  the  action  shall  be  brought,  may  direct." 
The  officers  named  are  all  included  in  our  C.  L.  P.  Act ;  but  it  is  important  to 
notice  the  wide  discretionary  power  which  was  vested  in  the  courts  by  the  sen- 
tence italicized,  and  which  has  been  dropped  in  the  consolidation  of  the  statute  in 
the  text.  A  service  on  any  one,  other  than  the  officers  named  in  the  statute,  was 
required  to  be  made  upon  some  person  representing  the  interests  of  the  corpora 
tion :  Sherwood  el  al  v.  The  Board  of  Works,  1  TJ.C.Q.B.  517,  per  Hagerman,  J.  It 
was  held  that  where  the  corporation  (the  Board  of  Works)  were  in  Lower  Canada, 
but  had  work  under  contract  in  Upper  Canada,  process  could  not  be  served  on 
the  engineer  in  charge  of  the  works  in  Upper  Canada,  as  there  was  nothing  to 
show  that  he  had  any  share  in  making  the  contracts,  or  that  he  had  authority  to 
bind  or  represent  the  corporation ;  and  the  court  refused  to  direct  that  a  copy  of 
the  process  put  up  in  the  crown  office  should  be  deemed  valid  service  on  defen- 
dants :  lb.  Before  taking  proceedings  against  a  corporation  created  by  or  in 
pursuance  of  an  aet  of  parliament,  it  will  be  advisable  to  consult  the  particular 
act,  as  it  may  prescribe  a  mode  of  procedure  different  from  that  laid  down  in  this 
act,  and  may  be  obligatory  on  the  parties  to  pursue  its  special  provision.  Service 
on  a  director  of  a  company,  registered  under  Eng.  Stat.  19  &  20  Vic.  cap.  47,  held 
bad :   Towne  v.  7 he  London  and  Limerick  Steamship  Co.,  5  C.  B.  N.  S.  730. 


22  THE   COMMON  LAW  PROCEDURE   ACT.  [S.  18. 

on  any  of  the  business  of,  or  any  business  for  any  Corporation 
whose  chief  place  of  business  is  without  the  limits  of  Upper 
Canada,  shall,  for  the  purpose  of  being  served  with  a  Writ  of 
Summons  issued  against  such  Corporation,  be  deemed  the 
agent  thereof.  (/)     19  Vic.  c.  43,  s.  33  ;  3  W.  IV.  c.  7,  s.  1. 
Time  of  deli-      1'8.  (?)  Upon  the  delivery  of  the  Writ  of  Summons  at 
It  Sheriffs'*  the  office  of  any  Sheriff  to  be  served  by  him,  he,  his  Deputy 
entosedbe    or  Clerk,   shall   endorse  thereon   the   time  it  was  so   deli- 
vered, (h)  and  in  case  the  Writ  is  not  fully  and  completely 
served  within  fifteen  days  after  such  delivery,  the  Plaintiff, 
his  Attorney  or  Agent,  shall  be  entitled  to  receive  back  the 
same,  and  such  Sheriff,  Deputy  Sheriff  or  Clerk  shall  endorse 
thereon  the  time  of  such  re-delivery,  and  in  the  taxation  of 
costs,  the  costs  of  the  mileage  and  service  of  such  Writ  by 
any  literate  person  afterwards,  shall  be  allowed  as  if  the  same 
had  been  served  by  the  Sheriff  or  his  officer ;  (i)  and  if  such 
if  not  serr-  Sheriff  neglects  or  refuses  to  return  any  such  Writ  after  the 
fifteen  days    expiration  of  the  said  fifteen  days,  the  Plaintiff  may  issue  a 
withdrawn    Duplicate,  or  concurrent  Writ  on  the  Prcecipe  already  filed, 
byanyute-    and  the  costs  of  the  first  or  other  Writ  not  returned  may  be 
rate  person.   cjjarge(j  aga;nst  arld  recovered  from  the  said  Sheriff  by  the 

(/)  The  latter  part  of  this  section  authorizes  proceedings  against  a  foreign 
corporation,  provided  such  corporation  have  an  agent  in  Ontario  for  the  transac- 
tion of  the  business  of  the  corporation  :  see  Wilson  v.  The  Detroit  and  Milwaukee 
R.  R.  Co.,  3  Prae.  R.  37.  Kisbey  v.  The  Chester  and  Holyhead  Railway  Co.,  6  Ir. 
C.  L.  E.  393.  But  the  station  master  of  a  railway  company,  the  head  office  of 
which  is  not  within  Ontario,  is  not  an  agent  on  whom  service  can  be  effected 
under  this  section  :  Taylor  v.  Grand  Trunk.  R.  R.  Co.,  5  U.  C.  L.  J.,  N.  S.,  18; 
see  also  Thompson  v.  N.  B.  R.  R.  Co.,  42  Law  Times,  95,  Ex.  M.  T.  1866.  This 
provision  in  cases  of  contract,  can  only  apply  either  where  the  contract  has  been 
entered  into  in  this  province,  or  entered  into  abroad,  to  be  executed  here :  see 
ThelwallY.  Telverton,  12  "W.  R.  877.  In  connexion  with  this  note,  two  English 
decisions  may  be  mentioned,  though  each  of  them  turned  it  is  conceived  upon 
the  particular  circumstances  of  the  case.  1.  Wilson  v.  T/ie  Caledonian  R.  R.  Co. 
5  Ex.  822,  where  the  principal  office  was  in  Scotland,  service  on  the  secretary 
while  in  London  on  temporary  business,  was  held  good.  2.  Evans  v.  Dublin  and 
Drogheda  R.  R.  Co.,  2  D.  &  L.  865,  where  the  principal  office  was  in  Ireland,  and 
there  was  no  office  in  England,  service  upon  one  of  the  directors  of  the  company 
in  London,  was  held  to  be  null  and  void. 

(gO  Original.    Not  in  the  English  Common  Law  Procedure  Acts. 

(h)  Shall — imperative :  Con.  Stat.  U.  C.  cap.  2,  a.  18,  sub-s.  2. 

(i)  The  rule  is  not  to  tax  mileage,  (fee,  unless  where  mesne  process  is  served  by 
the  Sheriff:  section  19.  This  section  is  an  exception  to  that  rule  created  owing 
to  the  necessity  of  the  case.  If  the  Sheriff  return  the  writ  within  the  time 
limited,  he  is  not  apparently  subject  to  any  penalty. 


s.  19.] 
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Plaintiff  or  his  Attorney.  (/  )    16  Vie.   c.  175,  ss.  13,  14. 
See  20  Vic.  e.  57,  a.  28. 

19.  (k)  The  person  serving  \T)  such  Writ  (m)  shall,  within 
three  days  next  after  such  service,  indorse  thereon  (ra)  the 

0')  The  penalty  (payment  of  costs  of  writ  not  returned)  arises  only  in  the 
event  of  the  neglect  or  refusal  of  the  sheriff  to  return  it  after  the  expiration  of 
the  fifteen  days:  see  further  Stat.  27  &  28  Vic.  cap.  28,  ss.  34,  35,  36. 

(£)  The  first  part  of  this  section  is  adopted  from  Eng.  ict  16  <fe  16  Vic.  cap.  76, 
s.  15,  and  is  substantially  the  same  as  our  old  Eule  3  H.  T.  13  Vic,  which  was 
copied  from  Eng.  R.  G.  M.  T.  3  Wm.  IV.  No.  6  :  Jervis,  N.  R.  p.  94.  The  origin 
of  the  rule  is  Eng.  Stat.  2  Wm.  IV.  cap.  39,  s.  1,  from  which  our  12  Vic.  cap.  63, 
«.  22,  was  taken. 

(I)  Who  is  the  proper  person  to  serve  a  writ  of  summons  ?  Under  the  old 
practice,  the  service  of  a  non-bailable  writ  of  ca.  re.,  the  process  then  in  use  for 
the  commencement  of  non-bailable  actions,  could  only  be  effected  by  the  sheriff, 
his  deputy,  or  bailiff:  Stat.  2  Geo.  IV.'  cap.  1,  s.  4,  now  repealed;  also  seeWhite- 
head  v.  Fothergill  et  al,  Draper's  Rep.  210.  This  was  held  to  be  the  law  even  in 
a  case  where  the  deputy  was  a  party  to  the  suit :  Ruttan  v.  Ashford,  3  0.  S.  302. 
The  direction  of  the  Stat.  2  Geo.  IV.  cap.  1,  s.  4,  was  positive.  Though  this 
statute  was  so  construed,  it  was  thought  that  the  spirit  of  the  act  had  a  contrary 
leaning:  Whitehead  v.  Fothergill  et  al,  Draper's  Rep.  210.  Before  non-bailable 
writs  of  ca.  re.  were  adopted,  writs  of  summons  were  in  use.  When  the  ca.  re. 
was  substituted  for  summons  (2  Geo.  IV.  cap.  1,  s.  4)  it  became  necessary  to  enact 
that  the  sheriff  should  serve  it,  for  he  could  not  otherwise  have  been  bound  to 
serve  a  copy  of  process  which  on  the  face  of  it  required  the  defendant  to  be  arrested. 
Hence  when  non-bailable  writs  of  ca.  re.  were  abolished,  and  writs  of  summons 
restored,  under  12  Vic.  cap.  63,  it  was  held  by  Macaulay,  J.,  that  service  by  a 
person  other  than  a  sheriff,  his  deputy, '  or  bailiff,  was  not  irregular :  Leach  v. 
Jarvis,  1  Cham.  R.  264.  Plaintiff's  right  to  tax  costs  for  such  services,  was  doubted 
by  the  learned  judge :  lb.  Subsequently  Stat.  16  Vic.  cap.  175,  s.  13  (now  re- 
pealed), was  passed,  which  enacted  that  "  no  fees  shall  be  allowed  for  the  service 
or  mileage  of  writs  of  summons  or  other  mesne  process,  unless  served  by  the 
sheriff,  his  deputy,  or  bailiff,  (fee."  For  a  review  of  our  statutes  bearing  upon 
the  subject,  anterior  to  16  Vic.  cap.  175,  see  Leach  v.  Jarvis,  1  Cham.  R.  269. 
Since  the  latter  statute  has  been  repealed,  it  must  be  taken  that  the  law  is  the 
same  as  if  it  had  never  been  enacted.  Then  the  law  would  be  that  laid  down  in 
Leach  v.  Jarvis,  by  Macaulay.  J.  Service  by  any  person  other  than  the  sheriff, 
his  deputy,  or  bailiff,  is  regular.  Such  is  the  law  at  the  present  time.  The  writ 
may  be  served  by  the  attorney  or  his  clerk,  or  in  fact  by  any  person  who  can 
read  and  write,  so  as  to  be  able  to  swear  that  he  served  a  true  copy  of  the  writ, 
<fec.  There  is  no  legislative  declaration  to  the  contrary  now  in  force  in  this  Pro- 
vince.    The  only  penalty  is  loss  of  mileage,  &c. 

(m)  It  is  not  clear  whether  the  summons  here  meant,  is  the  ordinary  summons 
under  section  2,  and  no  other.  Provision  is  made  by  this  act,  for  the  issue  of 
two  other  forms  of  summons,  one  to  be  served  on  British  subjects  resident  abroad : 
section  43.  And  the  other  on  foreigners,  also  abroad :  section  45.  Since  writs 
of  summons  on  foreigners  are  not  to  be  served,  but  only  a  notice  thereof,  it  may 
be  presumed  that  the  section  under  consideration  will  not  apply :  section  45. 
Until  a  decision  to  the  contrary,  it  will  be  advisable  to  indorse  the  time  of  service 
•of  writs  served  on  British  subjects  abroad,  as  prescribed  by  this  section :  1  Chit. 
Arch.  12  ed.  201. 

(»)  The  indorsement  may  be  made  by  a  marksman,  if  able  to  read  writing  or 
printing:  Baker  v.  Coghlan,  7  C.  B.  131.    The  rule  is  sufficiently  complied  with 
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Timeofser-  (]ay  0f  the  week  and  of  the  month  of  the  service  thereof,  (o) 

vieeofWrits       J  ...  „ 

to  be  in-  otherwise  the  Plaintiff  shall  not  be  at  liberty  in  case  of  non- 
days  after  appearance  to  proceed  under  this  Act ;  (p)  and  every  affidavit 
of  service  of  such  Writ  shall  mention  the  day  on  which  such 
indorsement  was  made,  (3)  and  in  the  taxation  of  costs  no 
fees  shall  be  allowed  for  the  mileage  or  service  of  the  Writs 
unless  served  and  sworn  in  the  affidavit  of  service  to  have 
been  served  by  the  Sheriff,  his  Deputy  or  Bailiff  being  a  lite- 

when  all  but  the  handwriting  is  either  printed  or  in  the  handwriting  of  a  stranger. 
The  party  putting  his  mark  to  it,  thereby  becomes  responsible  for  the  whole  : 
Baker  v.  Coghlan,  7  C.  B.  131,  per  Wilde,  C.  J.  This  section  does  not  apply  to 
actions  of  ejectment :  Leeson  v.  Biggins,  4  Prac.  R.  34. 

(o)  The  object  of  the  rule  is  "  to  pin  the  party  to  a  precise  date  of  service :" 
Baker  v.  Coghlan,  7  C.B.  131,  per  Maule,  J.  Held  necessary  on  writ  of  ejectment: 
Vandeleur  v.  Smith,  3  Ir.  C.  L.  B.  86.  A  mere  process-server  is  not  ordinarily 
liable  in  an  action  for  negligence  in  not  making  the  endorsement :  Curlewis  v. 
Broad,  1E4C.  322.  The  form  may  be  thus:  "This  writ  was  served  by  me, 
X.  Y.,  on  C.  D.,  on the day  of 18  — ,  X.  T." 

(  p )  This  indorsement  must  be  made  when  the  court  directs  a  special  mode  of 
service,  as  well  as  where  the  service  is  personal :  Sogers  v.  Burke,  9  Ir.  C.L.R.  App. 
xxxiv.  The  penalty  for  neglect  under  the  old  rule,  was  that  the  plaintiff  should 
not  be  at  liberty  to  enter  an  appearance  for  the  defendant.  This  was  almost  in 
effect  to  prevent  plaintiff  from  going  on  with  his  suit,  if  defendant  did  not  volun- 
tarily appear,  and  the  consequences  of  such  neglect  seem  to  be  still  the  same. 
The  indorsement  shall  be  made,  "  otherwise  the  plaintiff  shall  not  be  at  liberty  in 
ease  of  non-appearance,  to  proceed  under  this  act :"  see  Curlewis  v.  Brood,  I  H. 
&  C.  322.  Appearances  per  statute  are  virtually  abolished :  section  54.  Where 
defendant  snatched  the  original  writ  out  of  the  hands  of  the  person  serving  him, 
and  kept  it,  and  the  party  who  served  the  writ  was  in  consequence  unable  to 
make  the  indorsement  on  "  such  writ,"  the  court  granted  a  rule  to  show  cause 
why  the  defendant  should  not  return  the  writ,  or  why  in  default  of  his  so  doing 
plaintiff  should  not  be  allowed  to  enter  an  appearance  for  him  without  indorse- 
ment, i.  e.  "  to  proceed  with  his  suit:"  Brook  v.  Edridge^  2  Dowl.  P.  C.  647.  But 
when  the  original  writ  was  sent  by  plaintiff  to  defendant  at  his-  request,  and  he 
kept  it  and  did  not  appear,  the  court  refused  to  allow  the  plaintiff  to  enter  an 
appearance  for  defendant  without  the  indorsement :  Atkinson  v.  Howell,  1  M.  &  W. 
213.  Plaintiff  in  this  case  brought  himself  into  the  difficulty  by  not  following 
the  usual  course.  Kb  doubt,  as  a  man  of  honor,  defendant  was  bound  to  appear ; 
but  in  point  of  law,  if  he  did  not  choose  to  do  so,  the  court  was  not  bound  to 
assist  plaintiff:  lb,  per  Cur.  Where  the  "  three  days"  for  making  the  indorse- 
ment had  been  allowed  to  elapse  owing  to  the  falsehood  of  defendant  in  denying 
herself  to  be  the  party  named  in  the  writ,  the  indorsement  was  allowed  to  be 
made :  Burrows  et  al  v.  Gabriel  et  al,  4  D.  &  L.  107.  Where  a  person  who  made 
the  service  died  within  the  "  three  days,"  a  judge  at  chambers  allowed  the  sub- 
stitution of  an  affidavit  by  plaintiff's  attorney  of  the  facts,  and  his  belief  of  the 
service :  MS.  Lush.  Prac.  3  ed.  374 ;  but  see  Studdert  v.  Leary,  7  Ir.  C.  L.  B.  543 ; 
Johnston  v.  Briscoe,  8  Ir.  C.  L.  B.  App.  xxx. 

(q)  The  affidavit  should  show  that  the  writ  and  indorsement  were  regular: 
Wakeley  v.  Teesdale,  2  L.  M.  &  P.  85.  It  should  be,  made  by  the  person  who  served 
the  writ.  If  an  officer  of  the  court,  he  may  be  compelled  to  make  the  affidavit  : 
Rex  v.  Rudge,  1  W.B1.  432.  It  ought  not  to  be  made  before  the  plaintiff's  attorney 
or  his  clerk  or  agent:  In  re  Gray,  21  L.  J.  Q.  B.  3SC. 
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rate  person,  (or  by  a  Coroner  when  the  Sheriff  is  a  party  to 
the  suit),  except  as  provided  in  the  last  preceding  section  of 
this  Act.  0)     19  Vic.  c.  43,  s.  32  ;  20  Tic.  c.  57,  s.  28, 

20.  (s)  The  Plaintiff  in  any  action  may,    at  any  time  concurrent 
during  six  months  from  the  issuing  of  the  original  Writ  of  ^  sued  out. 
Summons,  (I)  sue  out  from  the  office  whence  the  same  issued, 
one  or  more  concurrent  Writ  or  Writs  of  the  same  kind  (u), 

(r)  The  effect  of  this  part  of  the  section  is  to  secure  to  the  sheriff  or  coroner, 
as  the  case  may  be,  the  fees  for  service  of  mesne  process.  Others  may  serve  such 
process,  but  no  charge  can  be  made  for  it.  This  part  of  the  section,  it  is  appre- 
hended, relates  only  to  service  of  writs  intended  for  service  in  this  Province. 

(s)  Taken  from  Eng.  Stat;  15  &  16  Vic.  cap.  15,  s.  9.  The  practice  was  first 
allowed  by  the  courts  as  being  necessary  and  convenient.  Being  such,  it  is  con- 
tinued by  the  Common  Law  Procedure  Act :  see  first  report'  of  Commissioners, 
s.  5. 

(t)  Suppose  original  writ  to  be  renewed  under  the  next  following  section  (21), 
would  the  time  for  issuing  concurrent  writs  be  thereby  extended  1  "Would  there 
be  six  months  allowed  from  the  date  of  the  renewal,  for  the  issue  of  a  concurrent 
writ?  What  is  the  meaning  of  the  expression,  "  original  writ."  Does  it  mean 
original  writ  as  contra-distinguished  to  "  renewed"  writ?  These  questions  have 
been  judicially  considered.  Jt  has  been  held — 1.  That  a  concurrent  writ  can 
only  be  issued  within  six  months  and  no  longer  from  t7ie  first  commencement  of  the 
action  by  the  "  original  writ."  2.  That  if  a  writ  issued  before  the  act  came  into 
operation  be  renewed  under  the  act,  becomes  by  such  first  renewal  quasi,,  the 
"  original  writ,"  on  which  a  concurrent  writ  may  be  issued  within  six  months 
from  such  renewal.  3.  Where  therefore  a  writ  of  summons,  issued  before  the  first 
English  Common  Law  Procedure  Act  came  into  force,  was  renewed  from  time  to 
time  under  that  act,  and  within  six  months  after  the  last  renewal,  but  more  than 
six  months  from  the  first  renewal,  the  plaintiff  issued,  for  the  first  time,  a  concurrent 
writ  for  service  abroad,  that  writ  was  set  aside  as  irregular :  Coles  v.  Sherard, 
11  Ex.  482. 

(u)  These  writs  are  issued  when  it  is  desirable  to  proceed  against  a  defendant 
without  delay,  and  it  is  doubtful  in  which  county  he  resides,  or  if  known  it  is 
anticipated  that  he  is  about  to  flee  from  one  county  to  another.  Under  the  old 
praotice  a  defendant  was  described  in  the  writ  as  of  "  Middlesex  ;"  but,  it  being 
afterwards  discovered  that  he  resided  in  "  Surrey,"  the  writ  was  altered  by  plain- 
tiff's attorney,  by  substituting  the  latter  county  for  the  former.  The  writ  not 
having  been  re-sealed,  the  court  set  the  proceedings  aside :  Siggers  v.  Sansom, 
2  Dowl.  P.  C.  745.  To  obviate  the  trouble  and  difficulty  which  may  arise  in 
cases  of  this  nature,  it  is  enacted  that  concurrent  writs  may  be  issued.  Besides 
it  is  now  enacted,  "  that  the  writ  of  summons  maybe  served  in  any  county:" 
section  16.  Concurrent  writs  are  in  fact  original  writs,  describing  defendant  as 
residing  in  different  counties.  One  writ  only  is  necessary  for  the  commencement 
of  an  action :  section  2.  If  several  be  issued,  defendant  is  only  liable  to  the  costs 
of  the  writ  served  upon  him :  Dunn  v.  Harding,  2  Dowl.  P.  C.  803.  Even  of 
concurrent  writs  of  capias,  defendant  cannot  complain,  as  he  can  be  arrested  only 
once :  lb.  It  was  therefore  held  that  concurrent  writs  of  capias  might  issue  into 
different  counties  :  Rodwell  v.  Chapman,  1  C.  &  M.  10 ;  Angus  v.  Coppard  et  al,  3  M. 
&W.  51;  Angmv.  Medwin  et  al,  7  L.J.  N.S.  Ex.  10.  Concurrent  writs  of  summons, 
where  there  is  only  one  defendant,  may  not,  under  the  Common  Law  Procedure  Act, 
be  as  necessary  as  formerly.    It  is  sufficient  in  the  summons  to  state  the  residence 


26  THE   COMMON  LAW  PROCEDURE  ACT.  [S.  21. 

to  be  tested  of  the  same  day  as  the  original  "Writ,  (u)  and  to 
be  marked  by  the  Clerk  or  Deputy  Clerk  of  the  Crown  or 
Clerk  of  the  County  Court  issuing  the  same  with  the  word 
concurrent  in  the  margin,  with  the  memorandum  required  by 
the  sixth  section  of  this  Act ;  (w)  but  such  concurrent  Writ 
or  Writs  shall  only  be  in  force  for  the  period  during  which 
the  original  Writ  continues  in  force,  (x)     19  Vic.  c.  43,  s.  27. 

within  what  31.  O)  No  original  Writ  of  Summons  shall  be  in  force 
mult™*8  for  more  than  six  months  (z)  from  the  day  of  the  date  thereof 
inclusive ;  (zz)  but  if  any  Defendant  therein  named  has  not 


served,  &c. 


or  "  supposed  residence"  of  thefparty  defendant :  section  2.  And  the  writ  when 
issued,  may  be  served  upon  defendant  in  any  county  in  which  he  may  be  found : 
section  1 6.  The  main  object  of  this  enactment  is  to  meet  the  case  of  several 
defendants  residing  in  different  counties.  And  a  concurrent  writ  for  service, 
■within  the  jurisdiction,  may  be  marked  as  concurrent  with  one  for  service  with- 
out the  jurisdiction,  and  vice  versa :  section  46.  Concurrent  writs  will  therefore 
be  a  great  convenience  where  there  are  several  defendants  resident  in  different 
•places,  and  it  is  desired  to  proceed  against  all  without  delay.  They  cannot  be  an 
inconvenience  to  any  one  defendant,  for  he  would  be  liable  only  to  the  costs  of 
the  writ  served  upon  him  individually :  Angus  v.  Coppard  et  al,  3  M.  &  W.  57 ; 
Crow  v.  Crow  et  al,  1  D.  &  L.  709. 

(i>)  Though  tested  on  the  same  day  as  the  original  writ,  it  must  be  remembered 
that  the  concurrent  writ  need  not  be  issued  on  that  day.  It  may  be  issued  at  any 
time  "  during  sis  months  from  the  issuing  of  the  original  writ." 

(mi)  Memorandum  stating  from  what  office  and  in  what  county  such  writ  was 
issued. 

(x)  Original  may  be  renewed  and  continued  in  force  for  a  period  longer  than 
six  months :  section  21.  The  difference  between  a  concurrent  writ  under  this  act, 
and  an  alias  writ  under  the  old  practice,  appears  to  be  this :  a  concurrent  writ 
must  be  issued  while  the  original  writ  is  in  force ;  an  alias  was  only  resorted  to 
when  the  exigency  of  the  original  writ  had  been  spent. 

(y)  Taken  from  15  &  16  Vic.  cap.  76,  s.  11.  The  commissioners  were  not  in 
favour  of  the  writ  of  summons  having  an  indefinite  duration.  They  recommended 
that  "  it  should  have  a  limit,  but  that  it  might  be  renewed,  and  if  renewed, 
should  for  all  purposes  be  renewed  in  the  same  manner."  The  object  is  to  pro- 
vide for  cases  where  plaintiffs  may  be  really  unable  to  serve  the  writ  within  the 
period  limited  by  the  original  writ.  The  legislature  have  in  this  provision  fol- 
lowed their  suggestions.  The  effect  of  the  section  will  be,  first — to  prevent  the 
necessity  for  alias  and  pluries  writs  ;  and,  secondly,  in  cases  where  the  Statute  of 
Limitations  is  pleaded  to  prevent  the  trouble  and  expense  of  making  up  and 
proving  the  roll  on  which  the  writs  and  continuances  were  formerly  entered. 

(z)  In  computing  the  six  months,  the  long  vacation  from  1st  July  to  21st 
August  is  included :  Mullin  v.  Bonjor,  5  Ir.  C.  L.  R.  475. 

(zz)  A  defendant  who  has  been  served  with  a  writ,  after  its  exigency  has 
expired,  should  not  treat  it  as  a  nullity,  but  apply  to  set  the  service  aside :  Hemp 
v.  Warren,  2  Dowl.  N.  S.  758.  And  where  a  writ  under  these  circumstances  was 
served  at  defendant's  request,  in  order  to  save  expense,  the  service  was  held  good: 
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been  served   therewith,  (a)  the  original  or  any  concurrent  Renewing 

-rtr  •  -i  Writs. 

Writ  may  at  any  time  before  its  expiration  be  renewed  for  six 
months  from  the  date  of  such  renewal,  (6)  and  so  from  time 
to  time,  (c)  during  the  currency  of  the  renewed  Writ,  by 
being  marked  in  the  margin,  with  a  memorandum  to  the  effect 


Coates  v.  Sandy,  2  M.  &  G.  313.  It  was  held  not  to  he  a  waiver  hy  defendant, 
but  an  agreement  to  accept  service  after  the  time  for  service  had  expired :  lb. 
As  to  the  course  to  be  taken  by  parties,  served  by  mistake,  see  Walker  v.  Medland, 

1  D.  &  L.  159;  Richards  v.  Hartley,  10  Jur.  1057;  Stevenson  v.  Thome,  13  M.  & 
W.  149.  It  is  not  necessary  for  a  party  so  served  to  state  in  his  affidavit  when 
applying  to  set  aside  the  copy  and  service  of  the  writ,  that  he  is  the  defendant  in 
the  cause:  Stevenson  v.  Thorne,  13  M.  &  W.  150, per  Pollock,  C.  B. 

(o)  Service  on  a  wrong  person  is  the  same  as  no  service  at  all :  see v. 

Johnson,  2  B.  &  C.  95.  Any  person  served  with  a  writ  may  apply  to  set  it  aside, 
though  he  may  not  be  the  party  intended  to  be  served :  Pilbrow  v.  Pilbrow,  3  C.B. 
730 ;  Stevenson  v.  Thorne,  13  M.  &  W.  149.  It  must  appear,  if  the  application  be 
made  by  defendant  to  set  aside  proceedings  because  writ  not  served  in  time,  that 
the  writ  did  not  come  to  his  knowledge  or  possession :  Johnson  v.  Smallwood, 

2  Dowl.  588 ;  France  et  al  v.  Wright,  3  Dowl.  325 ;  Emerson  v.  Brown,  8  Scott,  N.R. 
219 ;  Prov.  Ins.  Co.  v.  Shaw,  19  U.  C.  Q.  B.  360.  Such  an  application  must  be 
made  promptly :  Tilly  v.  Hodgson,  2  D.  &  L.  365 ;  Fox  et  al  v.  Money,  1 B.  &  P.  250 ; 
Bex  v.  Hare  et  al,  1  Str.  155 ;  Steele  v.  Mogan,  8  D.  &  E.  450  ;  Newnham  v.  Hanny, 
5  Dowl.  263 ;  Anon,  1  Chit.  129 ;  Hompay  v.  Kenning,  2  Chit.  236 ;  Holliday  v. 
Lewes,  3  Bing.  N.  C.  541. 

(b)  It  is  now  settled  that  the  six  months  must  be  reckoned  so  as  to  include  the 
dav  of  renewal:  see  Mack  v.  Green,  15  C.  B.  262;  Anon,  24  L.  J.  Q.B.  23  ;  Anon, 

1  H.  &  C.  664  ;  Fisher  v.  Cox,  16  L.  T.  ET.S.  397.  Under  the  English  Act  2  Wm. 
IT.  cap.  39,  it  was  held  that  in  order  to  renew  an  original  writ  by  the  issue  of  an 
alias,  when  the  original  writ  would  expire  on  7th  May,  the  subsequent  process 
should  be  entered  of  record  no  later  than  6th  June :  McEellar  v.  Meddie,  4  M.  <fc 
G.  769. 

(c)  It  is  to  be  understood  that  a  writ  once  renewed  may  be  again  and  again 
renewed,  if  necessary.  The  renewal  of  the  first  to  be  effected  within  six  months 
from  the  date  of  the  original  writ,  including  such  date.  The  second  and  subse- 
quent renewals  to  be  effected  within  six  months  from  the  date  of  the  first  renewal. 
When  a  writ  has  been  once  renewed,  the  time  does  not  run  from  the  date  of  the 
original  writ,  but  from  the  time  of  the  renewal :  Anon,  24  L.  J.  Q.  B.  23,  per 
Crompton,  J.  If  the  time  expires  on  Sunday  5th,  the  writ  ought  to  be  renewed 
on  Saturday  4th.  Plaintiff  has  not  till  the  following  Monday:  lb.  The  court 
will  not  allow  a  renewal  nunc  pro  tunc  where  there  is  neglect  of  the  plaintiff's 
attorney  :  Evans  v.  Jones,  2  B.  &  S.  45.  Especially  if  no  default  on  the  part  of 
an  officer  of  the  court :  Nazer  et  al  v.  Wade  et  al,  1  B.  &  S.  728 ;  see  also  Bailey  v. 
Owen,  9  W.  R.  128.  The  method  of  renewal  here  provided  is  intended  as  sub- 
stitutionary for  the  issue  of  alias  and  pluries  writs.  -  The  cases  decided  under  the 
latter  practice  were  the  following  :  an  indorsement  on  an  alias  or  pluries  writ 
must  contain  the  date  of  the  first  writ  and  return  thereto  :  Williams  v.  Williams, 

2  Dowl.  N.  S.  209.  But  an  amendment  in  this  particular  was  permitted :  lb. 
and  see  Mavor  v.  Spalding,  1  D.  &  L.  878.  Where  an  alias  had  not  issued  in  due 
time,  the  court  refused  to  amend  the  date  of  the  preceding  writ,  in  order  to  admit 
of  its  issue :  Campbell  v.  Smart  et  al,  5  C.  B.  196 ;  s.  c.  5  D.  &  L.  335.  An  alias  was 
amended  by  inserting  the  date  of  the  first  writ:  Culverwell  v.  Nngee,  4  D.  &  L.  30. 
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following :  (d)  "  Renewed  for  six  months  from  the  ■ 


day  of ,"  signed  by  the  Clerk  or  Deputy  Clerk  of  the 

Crown  or  Clerk  of  the  County  Court  who  issued  the  Writ, 

or  his  successor  in  office,  upon  delivery  to  him  by  the  Plaintiff 

or  his  Attorney,  of  a  Praecipe,  in  the  form  formerly  required 

Effect  of       to  be  delivered  upon  the  obtaining  of  an  Alias  Writ ;  (e)  and 

tonstatute     the  Writ  so  renewed,  shall  remain  in  force  and  be  available 

tfoM™1'*"     to  prevent  the  operation  of  any  Statute  whereby  the  time  for 

the  commencement  of  the  action  may  be  limited,  and  for  all 

other  purposes,  from  the  date  of  the  issuing  the  original 

Writ.  (/)     19  Vic.  c.  43,  s.  28. 

33.  (g)  The  production  of  the  Writ  of  Summons  with 
Memoran-  ^e  memorandum  signed  shewing  such  Writ  to  have  been 
renewal  to     xenewe^  ^  sliall  be  sufficient  evidence  of  its  having  been  so 

(d)  English  Act.  "  By  being  marked  witli  a  seal,"  &c. 

(e)  The  praecipe  for  an  alias  writ  only  differed  from  the  ordinary  praecipe  by  the 

insertion  of  the  word  "  alias."    The  form  now  will  be,  "  Renewal  writ  of 

for  A.  B.  against  C.  D.,  of in  the  county  of ." 

(/)  The  production  of  the  writ,  with  a  mem.  purporting  to  be  signed  as  above 
required,  and  showing  such  writ  to  have  been  renewed,  is  sufficient  evidence  of 
renewal :  section  22.  The  question  of  renewal  arises  on  an  issue  joined  on  a 
plea  of  the  Statute  of  Limitations :  see  Siggs  v.  Mortimer,  5  D.  &  L.  766.  Where 
the  writ  issued  within  six  months  after  the  cause  of  action  accrued,  and  was  not 
duly  continued,  pursuant  to  Eng.  Stat.  2  Wm.  IV.  cap.  39,  s.  10,  it  was  held  that 
the  defendant  was  not  bound  to  plead  such  non-continuance  specially,  but  might 
take  advantage  of  it,  under  the  general  plea  that  "  the  cause  of  action  did  not 
accrue  within  six  years  next  after  the  commencement  of  the  suit :  Pratt  v.  Haw- 
kins, 15  M.  &  W.  399.  For  this  purpose  the  last  writ  served  was  held  to  be  the 
commencement  of  the  suit :  lb.  Where  the  original  alias  and  pluries  writs  of  ca.  re. 
had  been  sued  out,  and  the  last  writ  served,  it  was  held  that  the  plaintiff,  in 
order  to  acquire  the  advantage  of  having  the  action  considered  as  commenced  by 
the  first  writ,  with  reference  to  a  plea  of  payment  or  the  Statute  of  Limitations, 
should  show  at  the  trial  that  the  first  writ  was  returned :  McLean  v.  Knox,  4  U.C. 
Q.  B.  52. 

(g)  Taken  from  English  Act  15  &  16  Vic.  cap.  16,  s.  13. 

(h)  The  mere  production  of  the  writ  with  the  necessary  memorandum,  purport- 
ing to  be  signed,  &e.,  is  all  that  is  required.  No  extrinsic  proof  as  to  the  genu- 
ineness of  the  officer's  signature  seems  to  be  necessary.  It  will  be  assumed  prima 
facie  to  be  his.  It  has  been  held  that  the  production  of  first  process,  with  the 
minute  of  the  deputy  clerk  of  the  crown,  "issued  5th  August,  1843,  W.  D.  M., 
D.  C.  C,"  was  prima  facie  proof  of  the  fact  and  date  of  issue :  Upper  v.  McFar- 
land  et  al,  5  U.  C.  Q.  B.  101.  The  court  observed  that  it  has  long  been  the  prac- 
tice so  to  treat  the  writ  at  Nisi  Prim,  and  as  the  practice  is  convenient  and  saves 
expense  to  the  parties,  it  ought  to  be  upheld:  lb.  103,  per  Robinson,  C.  J.  It  is 
only  necessary  to  state  in  the  marginal  memorandum  the  office  whence  the  writ 
issued :  section  6.  The  writ  must  bear  date  on  the  day  when  issued :  section  24. 
The  date  of  issue  will  therefore  appear  from  the  teste,  and  not  necessarily  from 
the  marginal  note,  as  formerly. 
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renewed,  and  of  the  commencement  of  the  action  as  of  the  i><» .sufficient 
first  date  of  such  renewed  Writ,  (i)     19  Vic.  c.  43,  s.  30.       thereof6 

WBITS  OF  CAPIAS. 

®«^'  U  )  No  writ  of  Capias  shall  be  in  force  for  more  writs  of 
than  two  months  (7c)  from  the  day  of  the  date  thereof  inclu-  in  force two6 
sive;  (Z)  nor  shall  any  such  writ  be  renewed,  (m)  but  on  the  and  not 
expiration  thereof  a  new  order  may  be  obtained  in  the  man-  renewa 
ner  directed  by  the  Consolidated  Statute  for  Upper  Canada 
respecting  "  Arrest  and  Imprisonment  for  debt."  (re)    22  Vic. 
c.  96,  ss.  7,  5.     (1858.) 

24L-  Every  such  "Writ  shall  bear  date  on  the  day  on  which  Date  of. 
the  same  issues,  (o)     19  Vic.  c.  43,  s.  19. 

25-   Every  such  Writ  shall  be  indorsed  with  the  name  indorsation 
and  place  of  abode  of  the  Attorney  actually  suing  out  the  ™' 
same,  and  when  he  sues  out  the  same  as  agent  for  another 
Attorney,  the  name  and  place  of  abode  of  such  other  Attorney 
shall  also  be  indorsed  thereon,  (p  )     19  Vic.  c.  43,  s.  21. 

3©.  When  the  Writ  is  sued  out  by  the  Plaintiff  in  person,  if  sued  out 
he  shall  indorse  thereon  a  memorandum  expressing  that  the  m  person' 
same  has  been  sued  out  by  him  in  person,  and  mentioning 

(i)  It  may  be  a  question  whether  the  writ  so  produced,  can  be  looked  upon  as 
a  record  of  the  court.  If  a  record,  then  parol  evidence  would  not  be  admissible 
to  contradict  it.  It  might  be  argued  that  as  the  new  method  of  renewing  writs, 
by  signing  a  memorandum  in  the  margin,  is  to  have  the  effect  of  an  alias  or 
pluries  writ ;  so  by  analogy  the  production  of  a  writ  thus  renewed,  would  be  the 
same  in  effect  as  the  production  of  a  continuance  roll  under  the  old  practice.  A 
continuance  roll  from  the  proper  custody,  has  been  held  to  be  a  record  of  the 
court,  and  as  such  not  to  be  contradicted  by  parol  testimony :  Prentice  v.  Hamil- 
ton, Draper's  R.  410.  The  objection  to  the  renewed  writ  being  so  considered  if 
left  in  the  possession  of  plaintiff,  would  perhaps' be  that  it  did  not  come  from 
the  "  proper  custody." 

(j  )  An  original  provision,  first  enacted  in  22  Vic.  cap.  96,  ss.  5,  *l. 

(k)  Unlike  a  writ  of  summons,  which  remains  in  force  for  six  months:  sec.  21. 

(I)  See  note  zz  to  section  21. 

(m)  Under  the  Common  Law  Procedure  Act,  1856,  a  capias  might  be  renewed 
in  the  same  manner  and  with  the  same  effect  as  a  summons :  19  Vic.  cap.  43,  s.  28. 
The  statute  22  Vic.  cap.  96,  s.  1,  first  made  the  alteration  which  is  preserved  in 
this  section. 

(n)  Con.  Stat.  U.  C.  cap.  24. 

(o)  See  notes  to  section  11. 

(p )  See  section  12,  and  notes  thereto. 
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the  City,  Town,  incorporated  or  other  Village  or  Township 
within  which  such  plaintiff  resides,  (q)     19  Vic.  c.  43,  s.  21. 

concurrent       37 '.  Concurrent  Writs  of  Capias  may  be  issued  from  time 

Capias  may  to  time  in  like  manner  and  form  as  the  original  Writ  in 

the  action/-  and  shall  only  be  in  force  for  the  same  period  as 

such  original  Writ,  and  no  longer.  (?•)     19  Vic.  c.  43,  s.  27. 

Copies,  &e.,  38-  (s)  Every  Writ  of  Capias,  and  so  many  copies  there- 
rve  '  of  as  there  are  persons  intended  to  be  arrested  thereon  or 
served  therewith,  together  with  every  memorandum  or  notice 
subscribed  thereto  and  all  indorsements  thereon,  (t)  shall  be 
delivered  with  the  original  Writ  to'  the  Sheriff  or  other  officer 
to  whom  such  Writ  is  directed  and  who  has  the  execution 
and  return  thereof,  (w)  and  the  Plaintiff  or  his  Attorney  may 
order  such  Sheriff  or  officer,  to  arrest  one  or  more  of  the 
Defendants  therein  named,  and  to  serve  a  copy  thereof  on  one 
or  more  of  the  others,  which  order  shall  be  duly  obeyed  by 
such  Sheriff  or  officer,  (v)     19  Vic.  c.  43,  s.  22. 

39.  (w)  Such  Sheriff  or  officer  shall,  within  two  months 

(q)  See  section  13;  and  notes  thereto. 

(r)  See  section  20,  and  notes  thereto. 

(s)  See  note  i  to  section  3. 

(t)  Qu. — If  matter  required  to  be  subscribed  on  an  original  writ  is  indorsed,  or 
vice  versa,  would  the  writ  be  bad  ?  see  Chamberlain  et  al  v.  Wood  et  al,  1  Prac.  K. 
195,  per  Burns,  J.  It  would  seem  as  regards  a  copy,  that  if  it  have  at  the  foot  a 
copy  of  the  indorsement  on  the  original  writ,  there  would  be  no  irregularity :  lb. 
So  where  the  warning  was  indorsed  on  the  back,  instead  of  its  appearing  on  its 
face,  the  copy  was  held  to  be  regular :  Gilrnour  v.  McMiUen,  3  U.  C.  L.  J.  71. 

(w)  Sheriff  or  other  officer,  &c.  The  process  may  be  delivered  to  the  coroner, 
if  there  should  be  any  just  exception  to  the  sheriff:  Jervis,  Cor.  3  ed.  p.  53. 
Upon  the  death  of  the  sheriff  the  deputy  is  entitled  to  act  until  the  appointment 
of  a  successor :  Con.  Stat.  U.  C.  cap.  38,  s.  14.  Process  when  intended  for  the 
sheriff  should,  properly  speaking,  be  delivered  to  him  at  his  office. 

(y)  It  is  sufficient  to  serve  a  copy  of  the  writ  immediately  after  the  arrest: 
McNider  v.  Martin,  1  Prac.  R.  205.  If  a  party  when  arrested,  refuse  to  receive  a 
copy  of  the  writ  offered  to  him,  he  will  not  be  allowed  afterwards  to  urge  as  a 
ground  for  his  discharge,  that  a  copy  of  the  writ  was  not  left  for  him:  Hether- 
ington  v.  Whelan  et  al,  1  Cham.  R.  153  ;  McNider  v.  Martin,  1  Prac.  R.  205.  It 
has  been  the  practice,  simply  to  serve  a  copy  of  the  capias  on  defendants  Tjho 
are  not  intended  to  be  held  to  bail.  The  practice  is  retained  by  this  act.  Where, 
under  the  old  practice,  the  action  was  commenced  against  several  defendants  by 
summons,  and  after  commencement  of  action,  plaintiff  desired  to  arrest  one  of  the 
defendants :  held  that  he  might  do  so  by  capias,  without  serving  more  than  the 
defendant  to  be  arrested :  Chamberlain  et  al  v.  Wood  et  al,  1  Prac.  R.  195. 

(w)  An  original  provision. 
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from  the  day  of  the  date  of  the  Writ  of  Capias,  but  not  Sheriff  to 
afterwards,  execute  the  same  according  to  the  exigency  there-  within  two 
of,  (x)  and  shall  upon  or  immediately  after  the  execution  of  from  date. 
such  process  cause  one  copy  thereof,  and  of  the  memoran- 
dums and  indorsements  thereon,  to  be  delivered  to  every 
person  upon  whom  he  executes  the  same  whether  by  service 
or  arrest.  (z.~) 

30.  Such  service  shall  be  of  the  same  force  and  effect  as  Service 
the  service  of  the  Writ  of  Summons  hereinbefore  mentioned ;  to  service 
and  subsequent  proceedings  whether  after  an  arrest  and  ser-  summons. 
vice  or  service  only,  shall,  in  all  the  Courts,  be  according  to 

the  practice  in  force  in  the  Superior  Courts  of  Common  Law 
in  like  cases,  (a)     19  Vic?  c.  49,  s.  22;  22  Vic.  c.  96,  s.  5. 

31.  (b)  Any  person  arrested  upon  any  writ  of  Capias  Defendant 
issued  out  of  either  of  the  Superior  Courts  of  Common  to  a  Judge 
Law  (c),  may  apply  at  any  time  after  his  arrest  (d)  to  the  discharged 
Court  in  which  the  action  has  been  commenced,  (e)  or  to  a  custody. 

(a;)  This  follows  from  section  23,  which  declares  that  no  writ  of  capias  shall 
be  in  force  for  more  than  two  months. 

(s)  See  note  v  to  section  28. 

(a)  See  section  9  et  seq.  and  notes  thereto. 

(6)  This  section  is  taken  from  Stat.  22  Vic.  cap.  96,  ss.  8  and  10,  the  origin  of 
which  is  apparently  English  Stat.  1  &  2  Vic.  cap.  110,  s.  6. 

(c)  Applies  only  to  mesn,e  process :  Bank  of  Montreal  v.  Campbell  et  al,  2  U.  C. 
L.  3.  H".  S.  18. 

(d)  If  the  application  be  made  on  the  ground  of  irregularity,  it  is  apprehended 
it  should  be  made  promptly :  Sugars  v.  Concanen,  5  M.  &  W.  30.  But  if  founded 
on  a  substantial  objection  to  the  arrest,  may  be  made  at  any  time  during  the 
pendency  of  the  action:  Walker  v.  Lumb,  9  Dowl.  181.  And  a  defendant  is  not 
precluded  from  making  the  application  by  having  put  in  special  bail :  Bowers  et  al 
v.  Flower,  3  Prac.  E.  62. 

(e)  The  court  out  of  which  the  process  issues  may  interfere  either  by  virtue  of 
its  general  jurisdiction  or  under  the  statute,  to  order  the  discharge  of  the  defen- 
dant from  custody,  if  it  thinks  the  materials  before  the  judge  "were  insufficient,  or 
that  he  exercised  an  improper  discretion :  Graham  et  al  v.  Sandrinelli,  1 6  M.  &  W. 
191 ;  Brown  v.  Riddell,  13  U.C.  C.P.  457.  The  party  arrested  may  on  such  an  ap- 
plication use  affidavits  to  explain  or  contradict  those  on  which  the  order  for  the 
capias  was  granted:  Gibbons  v.  Spalding,  11  M.  &.  W.  173.  And  they  may  be 
answered  by  the  plaintiff  in  showing  cause :  lb.  The  court  would  not  before  the 
act  entertain  any  discussion  as  to  the  existence  or  non-existence  of  the  cause  of 
action :  Braekenbury  v.  Needham,  1  Dowl.  P.  C.  439.  Since  the  act,  the  law  is 
different  in  this  respect:  Pegler  v.  Salop,  1  Ex.  437.  But  the  court  will  not  on 
that  ground  per  se  interfere,  unless  it  is  made  clear  that  the  plaintiff  has  no  cause 
of  action :  DeLisle  v.  LeGrand  etal,  6  U.C.  L.J.  12 ;  Mclnnes  v.  Macklin,  6  U.C.  L.J. 
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Power  of      Judge  of  one  of  such  Courts,  (f)  for  an  order  or  rule  on  the 

Judge.  D  , 

Plaintiff,  to  show  cause  why  the  person  arrested  should  not 
be  discharged  out  of  custody;  (<?)  and  such  Court  or  Judge 
may  make  absolute  or  discharge  any  such  order  or  rule  and 
direct  the  costs  of  the  application  to  be  paid  by  either  party, 
or  make  such  other  order  therein  as  to  such  Court  or  Judge 
may  seem  fit ;  (K)  but  any  such  order  made  by  a  Judge  may 

14.  If  the  ground  of  the  application  be  that  the  defendant  had  no  intention  of 
quitting  Canada,  he  should  swear  positively  to  that  effect :  Robinson  v.  Gardner, 
7  Dowl.  P.  C.  716.  Where  defendant  had  no  intention  of  quitting  at  the  time  of 
the  arrest,  but  had  some  intention  of  doing  so  in  about  two  months  afterwards, 
the  arrest  was  held  to  be  premature :  Pegler  v.  Bislop,  1  Ex.  437  ;  see  also  Bowers 
el  al  v.  Flower,  3  Prac.  R.  62.  Where  the  objection  is  rested  on  the  ground  that 
the  order  was  granted  on  insufficient  affidavits,  the  defendant  should  bring  them 
before  the  court :  Needham  v.  Bristow,  1  Dowl.  N.S.  700 ;  Heath  v.  Nesbilt,  2  Dowl. 
K.  S.  1041.  The  motion  is  an  original  one  and  not  to  be  considered  as  a  revision 
of  the  discretion  of  the  judge  who  granted  the  order :  Lomond  v.  Eiffe,  3  G.  &  D. 
256.  A  defendant  who  claimed  to  be  privileged  from  arrest  was  held  precluded 
from  setting  up  a  ground  of  privilege  not  urged  at  ohambers :  Flight  v.  Cook, 
1  D.  &  L.  714.  Where  it  appears  that  the  debt  for  which  defendant  was  arrested 
was  contracted  through  fraud,  and  that  defendant  had  no  more  ties  in  Canada  than 
anywhere  else,  his  application  was  refused :  Terry  v.  Comstock,  6  U.  C.  L.  J.  235. 
But  where  defendant  was  illegally  detained  in  close  custody,  without  warrant,  at 
the  instance  of  plaintiff,  on  a  charge  involving  the  subject  matter  which  was 
afterwards  stated  in  the  affidavit  for  a  capias,  as  creating  the  demand  for  which 
the  defendant  was  ordered  to  be  held  to  bail,  the  defendant  was  discharged  on 
entering  a  common  appearance. — Palmer  v.  Rodgers,  6  U.  C.  L.  J.  188. 

(/)  The  party  arrested  under  the  order  of  a  judge  may  apply  to  another  judge 
for  his  discharge,  and  may  appeal  to  the  court  from  the  decision  of  the  latter : 
Gralutm  v.  Sandrinelli,  16  M.  &  W.  191 ;  Moore  v.  Magan,  16  L.  J.  Ex.  57.  But 
it  has  not  yet  been  decided  by  the  court  whether,  if  the  judge  secondly  applied  to, 
differ  from  the  first  on  the  same  state  of  facts,  he  has  or  has  not  power  to  dis- 
charge the  defendant,  as  on  an  appeal  to  the  court :  Terry  v.  Comstock,  6  TJ.C.L. J. 
235,  per  Draper,  C.  J.;  Palmer  v.  Rodgers,  6  U.  C.  L.  J.  188,  per  Richards,  C.  J. ; 
Demill  v.  Easterbrook,  10  XT.  C.  L.  J.  246,  per  Adam  Wilson,  J.  In  an  action  by 
husband  and  wife  for  verbal  slander,  not  actionable  without  proof  of  special 
damage,  and  the  affidavit  stated  only  that  persons  not  named  had  in  consequence 
withdrawn  their  custom,  the  learned  judge  to  whom  defendant  applied  for  his  dis- 
charge expressed  surprise  and  regret  that  an  arrest  should  have  been  ordered  on 
such  statements,  but  set  it  aside  on  the  ground  of  irregularity  only,  expressing  no 
opinion  as  to  his  right  to  review  thedecision  of  the  judge  who  ordered  the  arrest. 
Allman  el  uz  v.  Kensel,  3  Prac.  R.  110,  per  Hagarty,  J. :  see  note  w  to  section  48' 

(g)  This  section  contemplates  simply  "  a  discharge  from  custody,"  leaving  the 
capias  in  force  as  a  protection  for  anything  done  under  it.  The  right  to  set  aside 
the  capias,  or  more  properly  the  order  on  which  it  issued,  on  grounds  of  irregu- 
larity, exists  independently  of  this  section  and  is  governed  by  principles  entirely 
(different  to  those  applicable  to  this  section :  see  Hopkins  v.  Salembieer,  5  M.  & 
W.  493. 

(h)  It  is  not  usual  to  make  absolute  the  rule  or  order  with  costs,  unless  some 
deceit  has  been  practised  upon  the  judge  who  granted  the  order  for  arrest :  see 
Bowers  et  al  v.  Flower,  3  Prac.  R.  62 ;  Brown  v.  Riddell,  13  U.  C.  C.  P.  457. 
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be  discharged  or  varied  by  the  Court  on  application  by  either  Court  may 


party  dissatisfied  with  such  order ;  (i)  and  the  Judere,  or  act-  or  vary 
ing  Judge  of  a  County  Court  making  any  order  to  hold  to  order. 
bail,  whether  in  one  of  the  Superior  Courts  or  in  his  own 
Court  shall,  in  respect  to  such  orcler,  the  "Writ  of  Capias 
•thereon  issued,  and  the  arrest  made  thereupon,  possess  all  the 
powers  given  to  a  Judge  of  either  of  the  said  Superior  Courts 
'under  this  Section,  and  may  in  like  manner,  on  application  to 
him,  order  the  Defendant  to  be  discharged  out  of  custody, 
direct  the  costs  of  the  application  to  be  paid  by  either  party, 
or  make  such  order  therein  as  to  such  County  Court  Judge 
seems  fit.  (/)     22  Vic.  c.  96,  ss.  8,  10. 

BAIL. 

32.  (&)  If  any  Defendant  be  taken  or  charged  in  custody  Declaration 

i  !    .  ,    -  „  .       when  to  be 

upon  any  sucn  process,  and  imprisoned  for  want  of  sureties  made;  when 
for  his  appearance  thereto,  the  Plaintiff  may,  (J)  before  the  imprisonedls 
end  of  the  next  term  after  the  arrest  of  the  Defendant,  de-  £1/™*  °f 
clare  (m)  against  him  and  proceed  thereon,  in  the  manner 
and  according  to  the  directions  contained  in  the  one  hun- 
dredth and  one  hundred  and  thirty-second  rules  of  the  Supe- 
rior Courts  of  Common  Law,  made  in  Trinity  Term,  in  the 
twentieth  year  of  Her  Majesty's  reign,  (ri)     19  Vic.  c.  43, 
s.  22. 

33.  (o)  The  Sheriff  to  whom  a  Capias,  issued  out  of  a  on  writs 
County  Gourt  is  directed,  shall  take  bail  from  any  Defendant  courts°they 
arrested  thereon,  and  if  required  shall  assign  the  bail  bond  in  ^"batt0 
like  manner  as  the  law  directs  in  cases  where  like  process  is  arSed3""8 

(«)  See  note  /  to  this  section. 

(j)  The  county  judge  or  acting  county  judge  has,  for  the  purposes  of  this 
section  in  regard  to  any  order  made  by  himself  for  a  capias,  all  the  powers  of  a 
judge  of  one  of  the  superior  courts,  but  has  no  power  to  sit  in  review  on  orders 
made  by  a  judge  of  the  superior  court  or  a  county  court  judge  other  than  himself. 

(Jc)  Taken  from  section  22  of  19  Vic.  cap.  43. 

(1)  "May"  construed  "shall:"  see  Tyson  v.  McLean,  1  Prac.  E.  839. 

(m)  Merely  filing  the  declaration  is  not  "  declaring,"  within  the  meaning  of 
this  section.  It  must  be  served :  Tyson  v.  McLean,  1  Prac.  R .  Bii,  per  Eichards,  J. ; 
see  also  E.  G.  pr.  100. 

(»)  Eules  100  and  132  will  be  found  in  a  subsequent  part  of  this  work. 

(o)  Taken  from  the  original  County  Court  Act,  8  Vic.  cap.  13,  ss.  21,  26. 
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and  assign    issued  from  one  of  the  Superior  Courts  of  Common  Law,  and 

bail  bond,  .  '. 

&<=.  such  assignment  shall  have  the  same  effect  as  if  the  Writ 

had  issued  from  one  of  the  said  Superior  Courts,  (p)    8  Vic. 
c.  13,  ss.  21,  26. 

(p  )  It  may  not  be  out  of  place  to  make  some  remarks  here  as  to  bail,  and  the 
practice  of  putting  in  bail  in  the  superior  courts  of  law. 

The  writ  of  capias  commands  the  sheriff  to  take  defendant  and  him  safely  keep 
until  he  shall  have  given  him  (the  sheriff)  bail,  or  until  he  shall  by  other  lawful 
means  be  discharged  from  his  custody :  C.  L.  P.  A.  sch.  A.  No.  2.  The  capias 
upon  which  arrests  are  made,  originally  issued  for  injuries,  vi  et  armis,  and  in 
such  cases  only  were  arrests  at  the  common  law  allowable :  3  Bl.  Com.  28,1. 
Various  early  statutes  permitted  arrests  to  be  made  in  other  cases,  but  the  power 
to  arrest  appears  to  have  been  much  abused.  And  although  it  seems  the  sheriff 
had  power  at  common  law  to  admit  to  bail:  2  Saund.  60,  b  (8) ;  Tidd's  Pr.  9 
ed.  221,  yet  he  was  under  no  obligation  to  do  so.  Prisoners  were  therefore  com- 
pelled to  resort  to  the  tedious  and  expensive  proceeding  "  de  homine  replegiando," 
to  recover  their  liberty,  by  which  writ,  if  obtained,  they  were  literally  replevied 
by  their  friends.    To  remedy  this  state  of  the  law,  Stat.  23  Hen.  VI.  cap.  9,  was 


This  statute  which  extends  only  to  persons  arrested  on  mesne  process :  Rogers 
v.  Reeves,  1  T.  R.  421,  per  Buller,  J.,  directs  sheriffs  to  let  out  of  prison  all 
manner  of  persons  by  them  arrested,  or  being  in  their  custody,  in  any  action  per- 
sonal, upon  reasonable  sureties  of  sufficient  persons,  to  keep  their  days  in  such  place 
as  the  writ  doth  require. 

This  however,  was  but  a  partial  correction  of  the  evil  for  the  amount  of  the 
reasonable  surety  to  be  taken  by  the  sheriff,  was  not  defined,  nor  could  it  well  be 
ascertained,  as  the  process  communicated  no  further  information  than  the  form 
of  action ;  and  even  that  might  be  and  was  almost  always  fictitious.  This  occa- 
sioned the  passing  of  the  13  Car.  II.  stat.  2,  cap.  2,  which  required  the  true  cause 
of  action  to  be  expressed  in  the  writ,  otherwise  no  greater  security  should  be 
taken  than  £4-0.     Also  see  12  Geo.  I.  cap.  29,  s.  2. 

Under  the  joint  operation  of  these  statutes,  the  sheriff  is  now  obliged  to  admit 
to  bail  persons  arrested  on  mesne  process ;  provided  good  and  sufficient  sureties 
are  tendered  to  him,  but  not  otherwise.  The  bail  when  taken  is  known  as 
sheriffs  bail,  or  bail  below,  and  is  an  undertaking  by  the  sureties  "  to  keep  ilieir 
day  when  the  writ  doth  require."  The  writ  at  present  in  use,  requires  defendant  to 
put  in  special  bail,  that  is,  bail  to  action,  or  bail  above,  as  it  is  technically  called, 
within  ten  days  after  the  execution  of  it  upon  him.  It  is  in  the  power  of  defen- 
dant at  any  time  within  these  ten  days,  to  avail  himself  of  the  Stat.  23  Hen.  VI. 
cap.  9,  by  tendering  bail  to  the  sheriff.  The  bond  to  be  taken  by  the  sheriff, 
recites  the  writ  and  arrest,  and  is  conditioned  to  be  void  "  if  defendant  do  put  in 
special  bail  to  the  said  action,  as  required  by  the  said  writ." 

By  special  bail,  or  bail  above,  is. meant  the  procuring  of  two  or  more  persons  to 
acknowledge  a  recognizance  of  bail  in  the  sum  sworn  to,  and  mentioned  on  the 
face  of  the  bail-piece.  It  may  be  remarked  that  the  English  practice  differed  in 
the  several  courts.  In  the  Queen's  Bench,  the  bail  acknowledged  a  sum  certain, 
being  double  the  sum  sworn  to  in  the  affidavit ;  while  in  the  Common  Pleas  no 
specific  sum  was  stated.  The  practice  of  the  Common  Pleas  in  this  respect,  seems 
to  have  been  adopted  in  Upper  Canada.  But  in  any  event,  the  liability  of  the 
bail  is  the  same  in  all  courts;  that  is  to  say,  the  amount  sworn  to  and  costs: 
Petersdorff  on  Bail,  350,  351 ;  R.  G.  pr.  No.  89.  The  condition  of  the  recognizance 
must  follow  our  statute,  which  enacts  that  "if  the  defendant  be  condemned  in  the 
action  at  the  suit  of  the  plaintiff,  he  will  satisfy  the  costs  and  condemnation  money, 
or  render  himself,  herself  or  themselves,  to  the  custody  of  the  sheriff  of  the 
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34.  Special  bail  may  be  put  in  and  perfected  according  to  Special  bail 
the  established  practice;  (q)  and  after  special  bail  has  been  so  entered  ac- 
put  in,  the  Plaintiff  may,  by  filing  a  declaration  or  otherwise,  the  form  of 
proceed  to  judgment,  in  like  manner  as  if  the  action  had  been  afterwh'ich 
commenced  by  Writ  of  Summons  and  the  Defendant  had  proceed  as"7 
appeared  thereto.  19  Vic.  c.  43,  s.  24 ;  8  Vic  c.  13,  s.  23  ;  Ku^ns 
22  Vic.  c.  96,  s.  3. 


county  in  which  the  action  against  such  defendant  has  been  brought,  or  that  the 
cognizor  will  do  so  for  such  defendant  or  defendants :"  section  35. 

It  would  also  appear  that  the  sheriff  is  empowered,  at  any  time  to  take  from 
defendant,  confined  in  gaol,  either  upon  mesne  or  final  process,  a  bond  to  the 
limits  ;  upon  the  giving  of  which  defendant  would  be  entitled  to  be  released  from 
custody,  subject  to  be  produced  by  his  bail  on  certain  contingencies  described  in 
the  statute:  Con.  Stat.  U.  C.  cap.  24,  ss.  25,  28,  29. 

Notwithstanding  these  several  statutes,  authorizing  the  sheriff  at  his  option  to 
take  either  bail  below,  or  bail  to  the  limits,  it  seems  that  the  sheriff  will  be  equally 
liable,  as  before  the  statutes,  to  be  called  upon  by  the  plaintiff,  to  bring  in  the 
body  of  defendant,  or  in  default  thereof,  to  be  attached. 

The  conclusion  therefore  appears  to  be  this,  that  the  sheriff,  though  he  may 
either,  under  23  Hen.  VI.  cap.  9,  or  Con.  Stat.  U.C.  cap.  24,  ss.  25,  28, 29,  take  bail, 
yet  such  bail  in  either  case  is  at  his  peril,  and  only  for  his  security :  see  Wolfe  v. 
Collingwood,  Wils.  262;  Sellon  Pr.  I.  136.  Plaintiff  after  breach  of  the  condition 
may,  if  he  see  fit  so  to  do,  instead  of  attaching  the  sheriff,  take  an  assignment  of 
either  bond,  and  in  his  own  name  sue  the  sureties  therein  mentioned:  section  33 
of  Con.  Stat.  IT.  C.  cap.  24. 

If  defendant  cannot  find  bail  to  the  sheriff,  or  to  the  limits,  or  to  the  action,  he 
must  remain  in  custody.  Though  in  England  defendants  are  permitted,  under 
Stat.  43  Geo.  III.  cap.  46,  instead  of  giving  bail,  to  deposit  the  sum  endorsed 
upon  the  writ,  and  £10  more,  this  practice  does  not  prevail  in  Upper  Canada. 
Bail  to  the  sheriff,  and  to  the  limits,  and  to  the  action,  must  as  a  general  rule 
consist  of  two  persons  at  least :  see  R.  Gr.  pr.  15.  If  defendant  will  not  or  cannot 
put  in  special  bail  as  directed  by  the  writ,  the  plaintiff,  nevertheless,  may  proceed 
with  his  action :  Regina  v.  Sheriff  of  Hastings,  1  Cham.  R.  230. 

(g)  Bail  is  "put  in"  by  aclmowledging  before  the  court  or  a  judge,  or  a  com- 
missioner for  taking  bail,  an  instrument  called  a  bail-piece.  The  bail-piece  usually 
states  that  the  defendant  having  been  arrested,  is  delivered  to  bail  on  a  cepi 
corpus,  to  (naming  his  bail)  and  the  amount  for  which  the  arrest  was  made.  When 
taken  before  the  court,  or  a  judge  in  chambers  or  elsewhere,  or  before  a  commis- 
sioner and  filed,  the  bail-piece  becomes  a  binding  recognizance.  The  condition, 
when  set  out,  must  follow  the  words  of  section  35,  already  mentioned.  When 
acknowledged  out  of  court,  it  is  signed  by  the  judge  or  officer  who  takes  the 
acknowledgment,  and  may  be  afterwards  enrolled  according  to  the  practice  of 
the  court :  Petersdorffon,  Bail,  360.  The  officer  who  takes  the  acknowledgment  is 
an  officer  of  the  court,  and  when  filed,  the  bail-piece  is  as  if  taken  in  court.  It 
must  state  in  the  margin  the  county  from  which  the  process  issued :  Ward  v. 
Skinner,  3  0.  S.  163.  Where  there  were  two  plaintiffs  with  the  same  surname, 
"  Michael  and  Robert  Meighan,"  the  non-repetition  of  the  surname  after  the  chris- 
tian name  of  each,  was  held  to  be  only  an  irregularity :  Meighan  et  al  v.  Brown, 
Draper's  Rep.  175.  A  bail-piece  may  be,  amended  in  the  names  of  either  the 
plaintiff  or  defendant,  with  the  consent  of  the  bail :  Daniell  v.  Janus,  H.T.  4  Vic. 
MS.,  R.  &  H.  Dig.  "Bail"  III.  3.  The  affidavit  of  justification  cannot  be 
sworn  before  the  defendant's  attorney:  Koylev.  Wilcox,  2  0.  S.  113.    Bail  will  be 
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Condition  3*5.  The  condition  of  the  recognizance  of  special  bail  shall 

anoe  of  bail,  be,  that,  if  the  Defendant  be  condemned  in  the  action  at  the 
suit  of  the  Plaintiff,  he  will  satisfy  the  costs  and  condemna- 
tion money,  or  render  himself  to  the  custody  of  the  Sheriff  of 
the  County  in  which  the  action  against  such  Defendant  has 
been  brought,  or  that  the  cognizors  will  do  so  for  him.  (r) 
8  Vice.  13,  s.  26 ;  2  Geo.  IV.  c.  1,  s.  11. 

36.  Upon  due  notice  given  to  the  Plaintiff  orhis  Attorney, 

How  bail  r  .  ~  . 

mayjustify.  and  upon  production  of  the  bail-piece,  and  whether  the 
defendant  is  detained  in  custody  or  not,  bail  may  justify 
(either  in  term  time  or  in  vacation)  before  any  Judge  of  the 
Court  in  which  the  action  is  pending,  (s)  and  such  justifica- 
tion and  the  opposing  thereof  may  be  by  affidavit  or  affirma- 
tion without  the  attendance  of  the  bail  in  open  Court  or 
And  order  before  such  Judge,  unless  specially  required  by  such  Court  or 
ancetotasue  Judge,  (t)  and  such  Court  or  Judge  may  thereupon  order  a 

allowed  to  justify  by  affidavit,  made  at  the  time  of  the  acknowledgment,  though 
an  exception  to  them  be  afterwards  entered,  where  nothing  is  shown  to  repel 
such  affidavit,  or  to  impeach  their  solvency  :  Duggan  v.  Derrick,  5  0.  S.  15. 
Bail,  after,  due  notice  of  exception  by  plaintiff,  or  of  justification  by  defendant, 
may  justify  in  court,  or  before  a  judge,  and  the  affidavit  just  mentioned  will  be 
sufficient,  if  no  new  matter  be  shown  :  lb.  Bail  excepted  to  in  vacation  must 
justify  in  vacation,  and  have  not  till  the  following  term  for  that  purpose :  Mc- 
Kenzie  et  al  v.  Macnab,  E.  T.  2  Vic.  MS.  R.  &  H.  Dig.  "  Bail"  I.  3. 

Bail  may  be,  during  term,  put  in  before  the  court  whence  process  issued : 
1  Sellons,  Pr.  138.  In  vacation,  before  any  judge  of  such  court:  section  36.  Or 
the  judge  in  chambers  for  the  time  being,  no  matter  to  which  court  he  may 
belong.  The  common  mode,  both  in  superior  and  county  courts,  ■  is  before  a 
commissioner  appointed  by  either  of  the  superior  courts :  Con.  Stat.  TJ.O.  cap.  39, 
.s.  7.  These  commissions  were  issued  for  all  and  every  the  several  counties  of 
this  province.  It  has  been  held  that  a  commissioner  appointed  for  the  Gore  Dis- 
trict before  the  division  of  that  district  into  counties,  had  no  power  afterwards 
to  act  as  a  commissioner  for  Brant :  Carter  v.  Sullivan  el  al,  4  U.  C.  C.  P.  298 ; 
but  see  now  31  Vic.  cap.  11. 

(r)  A  bail-piece  conditioned  to  render  the  defendant  to  a  sheriff  of  a  county  in 
which  the  venue  is  not  laid,  has  been  held  not  to  be  void:  Billings  et  al  v.  Barry 
et  al,  E.  T.  2  Vic.  MS.  R.  &  H.  Dig.  Bail,  III.  8.    But  see  ss.  37,  39,  of  this  act. 

(«)  Bail  may  be  also  in  certain  cases  and  in  practice  generally  is  taken  before 
commissioners  appointed  for  the  purpose :  Con.  Stat.  U.  C.  cap.  39,  ss.  3,  4. 

(t)  The  affidavit  of  justification  cannot  be  sworn  before  the  defendant's  attor- 
■  ney :  Kayle  v.  Wilcox,  2  0.  S.  113.  When  bail  which  has  been  put  in,  in  the 
country,  is  to  be  justified  in  court,  the  bail-piece,  with  the  affidavit  of  the  due 
taking  thereof,  and  the  affidavit  of  justification,  shall  be  transmitted  by  the 
deputy  clerk  of  the  Crown,  for  the  county  in  which  they  have  been  filed,  to  the 
-  principal  office  in  Toronto,  to  be  filed  and  produced  in  court,  upon  the  motion  for 
allowance,  on  proper  notice  being  given  such  deputy  clerk  to  produce  the  same  i 
R.  G.  pr.  80. 
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rule  to  issue  for  the  allowance  of  such  bail  and  for  the  dis- 
charge of  the  Defendant  (if  in  custody)  by  a  Writ  of  Super- 
sedeas, (m)     2  Geo.  IV.  c.  1,  ss.  13,  41;  4  Wm.  IV.  c.  5,  s.  2. 

37.  Special  bail,  on  production  of  a  copy  of  the  bail-piece  Bail  may 
certified  by  the  Clerk  of  the  Court  having  the  custody  there-  their  prin- 
of,  may  surrender  their  principal  to  the  Sheriff  of  the  County  Sheriff^  e 
in  which  such  principal  is  resident  or  found,   (y)  and  such  ^JComl%y' 
Sheriff  shall  receive   such  principal  into  his  custody  (w)  and 
give  such  bail  a  certificate  under  his  hand  and  seal  of  office 

(m)  When  a  rule  or  order  for  allowance  be  obtained,  it  should  be  served  on  the 
attorney  of  the  opposite  party,  in  which  event  the  bail  is  considered  perfected,  and 
the  bail  below  discharged,  or  the  defendant,  if  still  in  close  custody,  entitled  to 
be  liberated  upon  a  writ  of  supersedeas. 

(v)  In  civil  actions  there  are  now  at  least  two  ordinary  kinds  of  bail, — to  the 
sheriff,  and  to  the  action.  -  Bail  to  the  sheriff  cannot  as  of  right  take  their  prin- 
cipal into  custody  or  surrender  him  in  discharge  of  themselves,  but  like  main- 
pernors at  the  common  law  can  do  nothing,. except  perform  the  condition  of  their 
bond.  They  are  barely  and  unconditionally  sureties  for  their  principal.  Like 
sureties  for  the  performance  of  any  other  act,  they  become  liable  when  the  condi- 
tion of  their  obligation  is  broken,  and  are  entitled  to  no  favour  beyond  what  is 
allowed  by  the  Stat.  4  Anne,  cap.  16,  s.  20,  and  the  equitable  powers  and  prac- 
tice of  the  court:  see  Petersdorff  on  Bail,  214.  Bail  to  the  action,  generally 
called  special  bail,  are  not  only  responsible  for  the  safe  keeping  of  their  principal, ' 
but  have  the  right  to  surrender  him  in  discharge  of  themselves :  see  Evans  v. 
Shaw,  Draper's  Rep.  28,  per  Sherwood,  J.  An  interim  order  for  protection  under 
the  Insolvent  Debtor's  Act  does  not  prevent  bail  from  surrendering  their  prin- 
cipal: Ross  et  al  v.  Brookes  et  al,  3  U.  C.  L.  J.  110,  per  Robinson,  C.  J.  Bail  to 
the  limits  will  not  be  allowed  to  enter  an  exoneretur  upon  the  ground  that 
the  principal  has  obtained  a  final  order  for  his  discharge :  Nordheimer  v.  Orover, 
3  IT.  C.  L.  J.  74.  The  final  order'  does  not  discharge  the  bail  from  liability,  if  bail 
be  previously  fixed :  Ross  et  al  v.  Brookes  et  al,  3  U.  C.  L.  J.  11 0.  It  is  not  stated 
when  or  under  what  circumstances  the  surrender  may  be  made.  It  was  a  question 
under  the  old  law  whether  bail  had  theright  to  follow  their  principal  beyond  the 
limits,  retake  and  then  surrender  him.  The  point  was  raised  in  Evans  v.  Shaw, 
Draper's  Rep.  28 ;  and  one  judge  (Sherwood,  J.)  expressed  an  opinion  that  the 
legislature,  under  the  statute  then  in  force,  "intended  to  allow  the  bail  for  the 
limits  the  right  of  taking  and  surrendering  their  principal,  if  they  found  him 
within  or  without  the  limits :"  lb.  p.  25.  When  the  plaintiff  proceeds  by  action 
on  the  recognizance  of  bail,  the  bail  are  at.  liberty  to  render  their  principal  at 
any  time  within  the  space  of  eight  days  next  after  service  of  process  on  them : 
R.  G.  pr.  88. 

(mi)  It  is  not  the  duty  of  the  sheriff  or  his  deputy  to  receive  from  the  sureties 
their  principal  wherever  they  choose  to  tender  him.  Reason  and  convenience- 
alike  require  the  tender  to  be  at  the  gaol  wherein  the  sheriff  without  risk  and 
without  delay  may  at  once  incarcerate  the  prisoner.  But  if  the  sheriff  waive  this 
privilege  and  accept  a  surrender  elsewhere  than  at  the  gaol,  the  surrender  will  be 
good:  Strong  v.  Rorzel,  Chambers,  Aug.  11,  1865,  per  Richards,  C.J.  A  debtor  on 
bail  went  to  the  sheriff's  office  and  told  the  clerk  there  that  he  wished  to  surrender 
himself,  the  clerk  told  him  to  remain  in  the  office  till  he  found  the  sheriff,  the 
eierk  went  for  the  sheriff,  leaving  the  debtor  in  the  office,  but  before  he  returned 
with  the  sheriff  the  debtor  had  absconded,  held  that  this  was  a  fraud  .and  no 
render;  Kennedy  et  al  v.  Brodie,  4  U.  C.  Q.  B.  189. 
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of  such  surrender,  for, which  certificate  the  Sheriff  shall  be 
entitled  to  the  sum  of  one  dollar,  (a:)  and  any  Judge  of  the 
Court  in  which  the  action  is  pending,  (jf)  upon  proof  of  due 
notice  to  the  Plaintiff  or  his  Attorney  of  such  surrender,  and 
upon  production  of  the  Sheriff's  certificate  thereof,  shall  order 
an  Exoneretur  to  be  entered  on  the  bail  piece,  and  thereupon 
the  bail  shall  be  discharged,  (z)  8  Vic.  c.  13,  s.  27 ;  4  Wm, 
IV.  c.  5,  s.  1 ;  2  Geo.  IV.  c.  1,  s.  12. 
„   ,  38.  In  cases  where  such  surrender  is  made  to  any  other 

Such  sur-  .  •* 

render  not     Sheriff  than  the  Sheriff  of  the  County  specified  in  the  condi- 

to  effect  the  .  ... 

venue,  tion  of  the  recognizance  of  bail,  (a)  the  Plaintiff  shall  not  be 

compelled  to  change  the  venue  or  to  conduct  his  suit  in  any 
manner  different  from  that  which  he  would  have  been  required 
to  do,  had  the  render  been  made  to  such  last  mentioned 
Sheriff.  (U)     8  Vic.  c.  13,  s.  27;  4  Wm.  IV.  c.  5,  s.  1. 

Where  the  bail  took  the  debtor  to  an  office  some  distance  from  the  court 
house,  where  the  deputy  sheriff  was  in  the  habit  of  transacting  business  with 
practitioners,  and  there  tendered  him  in  their  discharge,  and  the  deputy  referred 
them  to  the  sheriff's  office  as  the  proper  place  for  the  render,  and  they  went 
there,  but  found  only  a  clerk  who  had  no  authority  to  act  in  such  matters,  and 
then  they  went  to  the  gaol  and  tendered  him  to  the  gaoler's  wife,  the  gaoler 
being  absent,  but  she  refused  to  receive  him,  held  to  be  no  render :  Read  et  al  v. 
Scovill,  16  U.  C.  Q.  B.  453.  If  there  be  any  doubt'  as  to  the  validity  of  the  render 
of  bail  by  their  principal,  a  judge  in  Chambers  will  not  order  an  exoneretur,  but 
leave  the  bail  to  plead  in  bar  to  any  action  brought  against  them  on  the  recog- 
nizances: Bl'ckman  v.  0' Gorman,  5  U.  C.  L.  J.  161.  The  sheriff  may  retake  a 
debtor  who  escapes  after  render :  Arnold  v.  Andrews,  8  U.  C.  C.  P.  467 ;  Scab-herd 
v.  Andrews,  lb.  473. 

(x)  The  court  refused  to  order  an  exoneretur  in  the  absence  of  a  certificate 
from  the  sheriff  to  whom  the  render  was  made :  Linley  v.  Cheeseman,  Draper's 
Kep.  55. 

iy)  Qu-  a"y  judge  in  chambers,  whether  a  judge  of  the  court  in  which  the 
action  is  pending  or  not?  see  Con.  Stat.  U.  C.  cap.  10,  ss.  9,  10.  Chief  Justice 
Draper  held  that  as  a  judge  of  the  court  of  Queen's  Bench  he  had  no  power 
under  this  section  to  order  an  exoneretur  to  be  entered  on  the  bail  piece,  in  an 
action  pending  in  the  Common  Pleas :  Robins  v.  Strong,  Chambers,  Aug.  4,  1865. 

(z)  The  application  is  not  ex  parte :  Robins  v.  Strong,  Chambers,  July,  1 865,  per 
Richards,  C.  J.  The  bail  may  plead  the  discharge  in  any  action  against  them 
on  the  recognizance:  Mannin  v.  Partridge,  14  East.  599;  Armitage  v.  Rigby, 
5  A.  &  E.  81  ;  Sherratt  v.  Floyer,  2  Bing.  18  ;  Mitchell  v.  Noble,  1  Cham.  R.  284. 
Where  action  commenced,  payment  of  costs  of  writ  would  appear  to  be  a  condi- 
tion of  the  stay  or  discharge  :  see  R.  G.  pr.  S8,  and  notes. 

(a)  Bail  may  surrender  to  the  sheriff  of  the  county  in  which  their  principalis 
"  resident  or  found  :"  section  37,  see  also  section  39. 

(6)  It  is  not  intended  that  plaintiff  shall  be  in  any  manner  inconvenienced  or 
prejudiced  in  the  conduct  of  his  action  by  reason  of  the  privilege  given  to  bail  in 
the  foregoing  section. 
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39.  In  case  a  person  is  surrendered  by  his  bail  to  the  Person 
Sheriffs  of  any  County  other  than  that  in  which  he  resided  or  of  his 
carried  on  business  at  the  time,  such  person  shall  be  entitled  be  trans™ay 
to  be  transferred  to  the  gaol  of  his  own  County  on  prepaying  paying  the' 
the  expense  of  his  removal ;  («)  and  the  Sheriff  in  whose 
County  he  was  arrested  may,  if  he  is  satisfied  of  the  facts, 
transfer  him  accordingly ;  but  if  the  Sheriff  declines  to  act 
without  an  order  of  the  Court  or  a  Judge,  such  an  order  shall 

be  made  on  the  application  of  the  prisoner  and  notice  to  the 
opposite  party,  (d)     22  Vic.  c.  33,  s.  9,  (1859.) 

•  In  cases  in 

40.  In  case  (in  any  action  in  a  County  Court)  the  Defen-  QC^!in!y 
dant  has  been  surrendered  by  his  bail  into  the  custody  of  the  Plaintiff  to 

0  ^  #  •*  proceed 

Sheriff  of  a  County  other  than  that  in  which  the  action  has  when  defen- 

,  ..  _        '  .     ,  dant  surren- 

been  instituted,  the  Plaintiff  may  charge  the  Defendant  in  deredina 
execution,  and  take  all  other  necessary  proceedings  in  like  ferentfrom 
manner  as  if  the  suit  had  been  instituted  in  one  of  the  Supe-  which  the 
rior  Courts,  (e)     4  Wm.  IV.  c.  5,  s.  3.  toough™ 

41.  A  recognizance  of  bail  taken  in  a  County  Court  may  Eecogni- 

.  Tj?-n  i    ■  i     r*  i  •  n  zance  of  bail 

t)e  entered  ot  Kecord  in  such  Court,  aDd  an  action  of  debt  in  County 

r/-7-T.  iiiTi  «  i^  ■      Courts  may 

or  bare  1'acias  shall  he  thereupon  in  such  Court  as  in  be  recorded 
similar  cases  in  the  Superior  Courts,  (/)  and  in  cases  in  the  ceeded  upon 
County  Courts  the  Judges  thereof  may  grant  the  same  reme-  manner  as 
■dies  to  the  Plaintiff  against  the  Sheriff  or  Sheriff's  Bail  or  ri0rhcourtsC 

(c)  Inasmuch  as  the  principal  may  be  rendered  to  the  sheriff  of  the  county 
where  he,  the  principal,  may  be  fonnd,  and  a  sat  the  time  of  his  render  he  may  be  in 
a  county  different  to  that  in  which  he  resides,  provision  is  here  made  for  his 
•transfer  to  the  latter  county,  on  the  simple  condition  of  his  "prepaying  the 
expense  of  his  removal." 

(d)  Questions  may  arise  as  to  the  legality  of  the  render  or  place  of  residence, 
and  it  would  not  be  reasonable  to  expect  the  sheriff  to  whom  the  alleged  render 
is  made  to  decide  such  questions  if  really  doubtful.  His  course  therefore  in  such 
a  case  is  "  to  decline  to  act  without  an  order  of  the  court  or  a  judge."  No  provi- 
sion is  made  for  the  payment  of  the  costs  attending  such  an  order,  and  whether 
to  be  borne  by  the  sheriff  or  the  debter  remains  to  be  decided. 

(e)  The  plaintiff  must  proceed  to  trial  and  final  judgment  against  a  prisoner  in 
the  term  next  after  issue  is  found,  or  at  the  sittings  or  assizes  next  after  such 
term,  unless  the  court  or  a  judge  otherwise  order,  and  must  cause  the  defendant 
to  be  charged  in  execution  within  the  term  next  after  such  trial  or  judgment: 
R.  G.  pr.  99. 

(/)  An  action  will  lie  in  a  County  Court  on  a  recognizance  of  bail  taken  in  the 
County  Court,  no  matter  what  the  amount  may  be  for  which  the  bail  are  liable  : 
Con.  Stat.  U.  C.  cap.  16,  s.  17,  sub-s.  i.  This  is  one  of  the  exceptions  to  the 
restricted  jurisdiction  of  the  court  as  to  amount. 
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the  Bail  to  the  action,  and  afford  relief  to  the  Defendant,. 

Sheriff  or  Bail  in  like  manner  and  form  as  might  be  done  by 

either  of  the  Superior  Courts,  had  the  action  been  instituted 

in  such  Court,  (g)     8  Vic.  c.  13,  ss.  27,  50;  12  Vic.  c.  66,. 

s.  7. 

mafobLin        42-   W   The  Plaintiff,   after  the  commencement  of  any 

S^nrases  action  by  Writ  of  Summons  but  before  Judgment  in  such 

menoin°mthe  action,  upon  obtaining  a  Judge's  order  for  that  purpose,  in  the- 

suit  by  Writ  manner  provided  fjr  in  the  fifth  section  of  the  Act  respecting 

affidavit        arrest  and  imprisonment  for  debt,  (i)  may  sue  out  of  the  office- 

whence  such  Summons  issued   a   Writ  of  Capias,  and  one 

Writ  to         or  more  concurrent   Writs;    ( j")  and   such  Writ  of  Capias 
issuefrom        ,    „     .  ,  .  ,  ,.  ,      ,        ,  . 

the  same       shall,  in  every  such  case,  notwithstanding  the  rourtn  section 

the  original   of  this  Act,  number   three,  be  issued  by  the  Court  out  of 

Writ. 
Form  of 


which  the  original  Writ  in   the  cause  was  issued,  (A)  and 
shall  be  in  the  form  (A)  No.  6,  (?)  and  may  be  directed  to 
the   Sheriff  of  any  County  in  Upper  Canada,  and  so  many 
Copies.  copies  of  such  Writ,  with  every  memorandum  or  notice  sub- 

(g)  As  to  which  see  the  foregoing  sections :  s.  32,  et  sep 

(h)  The  first  part  of  this  section  is  substantially  a  re-enactment  of  Prov.  Stats. 
16  Vic.  cap.  175,  s.  3,  and  2  Geo.  IV.  cap.  1,  s.  14.  There  is  no  such  provision  in 
either  of  the  English  C.  L.  P.  Acts.  The  object  of  it  is  to  allow  plaintiff,  if  he  see 
cause  for  so  doing,  to-  arrest  defendant  on  mesne  process  daring  the  progress  of 
an  action. 

(«')  The  affidavit  under  this  section  for  an  order  to  arrest  must  be  intitled  in 
the  court  and  cause:  see  Brown  v.  Palmer,  3  U.  C.  Q.  B.  110;  Glass  v.  Coldeugh, 
E.  T.  3  Vic.  MS.  B.  <fc  H.  Dig.  "Arrest,"  iii.  9. 

(j)  See  section  21. 

(k)  Section  i,  sub-s.  3,  provides  for  the  alternate  issue  of  writs,  one  from,  each 
court.  No  delay  can  occur  where  the  suit  is  commenced  by  capias,  for  it  is 
expressly  provided  that  the  affidavit  need  not  be  entitled  of  any  court,  so  that  in 
such  case  the  writ  may  be  issued  from  either  court :  Con.  Stat.  0.C.  cap.  24,  s.  S. 
But  under  this  section  the  writ  of  capias  must  be  issued  from  a  particular  court— 
the  one  from  which  the  original  writ  in  the  cause  was  sued  out,  and  to  prevent 
delay  and  difficulty,  an  exception  is  made  to  the  alternate  system,  in  respect  to 
the  capias  in  Buits  commenced  by  summons. 

(I)  The  form  of  capias  here  given  resembles  that  where  the  writ  of  capias  is 
made  the  commencement  of  the  action.  The  dissimilarities  are  just  such  as  might 
be  expected  and  such  as  are  necessary,  owing  to  the  difference  in  the  practice. 
The  writ  here  given  sets  forth  a  statement  that  the  action  has  been  already  com- 
menced: "  V.  R.  To  the  sheriff,  <fcc.  We  command  you  that  you  take  C.  D.,  <fcc., 
and  him  safely  beep,  until  he  shall  have  given  you  bail  in  the  action,  <fec,  which 
A.  B.  has  commenced  against  him,  and  which  action  is  now  pending,  &c."  The 
clauses  requiring  defendant  to  put  in  special  bail  within  ten  days,  though  trans- 
posed in  the  two  writs,  are  verbatim  the  same  in  each.  The  indorsements  of. 
necessity  a  little  vary, 
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scribed  thereto,  and  all  endorsements  thereon  as  there  may 
be  persons  intended  to  he  arrested  thereon,  shall  be  delivered 
with  such  writ  to  the  Sheriff  or  other  Officer  who  may  have 
the  execution  or  return  thereof,  and  such  Sheriff  or  Officer 
shall  immediately  upon,  or  after  the  execution  thereof,  cause  One  copy  to 

1)6  dfilivcrcci 

one  such  copy  to  be  delivered  to  every  person  upon  whom  to  each  per- 
such  process  may  be  executed  by  him,  and  shall,  within  three  the  writ  ia 
days  at  farthest  after  such  execution,  indorse  upon  such  Writ  e* 
the  true  day  of  the  execution  thereof;  (m)  and  the  proceed- 
ings in   any  such   action   may  be   carried  on   to   Judgment 
without  regard  to  the  issuing  of  such  Capias  or  to  any  pro- 
ceedings in  any  way  arising  from  or  dependent  thereon  ;  (n) 
and  on  entering  Judgment,  the  Plaintiff  shall  be  entitled  to 
tax  the  costs  of  such  Writ  or  Writs  of  Capias  and  the  pro- 
ceedings thereon,    in   like  manner  as  if  the  suit   had  been 
originally  commenced  by  Capias,  (o)  together  with  the  other  Costs 
costs  incurred  and  taxable  in  the  cause,  (p)     8  Vic.  c.  13, 
s.  27;  19  Vic.  c.  43,  s.  42;  22  Vic.  c.  96,  s.  4. 

ABSENTEES. 

4L3.  (j)  In  case  any  Defendent  being  a  British  subject,  is 
residing  out  of  Upper  Canada,  (r)  the  Plaintiff  may  issue  a 

(m)  See  section  28,  et  seq.,  and  notes  thereto. 

(n)  It  is  declared  by  this  section  that  the  capias  may  be  issued  at  any  time 
after  the  commencement  of  an  action  by  writ  of  summons,  but  before  judgment  in 
such  action.  No  matter  at  what  stage  of  the  cause  it  be  issued,  the  progress  of 
the  suit  will  not  be  thereby  affected.  The  suit  is  to  proceed  in  the  same  manner- 
step  by  step  as  if  no  such  capias  had  issued.  In  short  the  capias  to  be  issued 
under  this  section  is  not  so  much  a  step  in  the  suit  as  something  collateral  to  it. 
The  capias  intended  is  in  the  nature  of  mesne  process.  Being  such,  the  reasons 
for  enacting  that  it  must  be  issued  before  judgment  are  obvious. 

(o)  In  so  far  as  relates  to  the  taxation  of  costs,  the  costs  of  the  "capias  and  the 
proceedings  thereon"  shall  be  allowed  "  in  like  manner  as  if  the  suit  had  been 
originally  commenced  by  capias."  This  may  raise  a  doubt  as  to  plaintiff's  right 
to  tax  the  costs  of  the  summons.  If  the  capias  is  to  be  taten  for  the  purposes  of 
taxation  as  a  substitution  for  the  summons,  then  the  costs  of  the  summons  should 
not  be  allowed.  But  if  the  section  as  to  capias  is  to  be  taken  cumulatively,  then 
plaintiff  would  be  entitled  to  the  costs  of  both  writs. 

(p)  "  Together  with  the  other  costs  taxable  and  incurred  in  the  cause,"  &cK 
This  favors  the  idea  that  the  costs  of  the  summons  should  be  included  and  taxed 
as  costs  in  the  cause. 

(q)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  18.  Founded  upon  first 
report  of  the  Common  Law  Commissioners,  ss.  11,  12. 

(r)  As  to  the  territorial  jurisdiction  of  the  courts  of  common  law  in  this  pro^ 
vince  :  see  note  /  to  section  2  of  this  act. 
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Summons  to  Writ  of  Summons  in  the  form  {A)  ~No.  3,  (s)  which  Writ 

party,  being  #  *     J  v  / 

a  British       shall  bear  the  indorsement  contained  in  the  said  form,  pur- 

subject,  re-  *    r 

siding  outot  porting  that  such  Writ  is  for  service  out  of  Upper  Canada, 

thejurisdic-  . 

tionofthe     and  the  time  for  appearance  by  the  Defendant  shall  be  regu- 

said  Courts.    ,,,,,.„  ,,  _,  ,        ,     ,         ,  , 

lated  by  the  distance  from  Upper  Canada  of  the  place  where 
thereof,  &o.   the  Defendant  is  residing,  having  due  regard  to  the  means  of, 
and  necessary  time  for  postal  or  other  communication,  (t) 
19  Vic.  c.  43,  s.  35. 

44;.  (m)  Upon  the  Court  or  Judge  being  satisfied  (w)  that 
there  is  a  cause  of  action  which  arose  in  Upper  Canada,  or  in 

(s)  One  point  of  difference  between  this  and  the  ordinary  writ  is  that  this  writ 
does  not  specify  the  time  for  appearance ;  but  as  a  general  rule  the  law  already 
explained  with  respect  to  the  contents  of  a  summons,  the  issuing  of  a  summons, 
and  the  renewal  of  a  summons,  will  apply  to  writs  issued  under  this  section.  The 
indorsement  of  the  "  debt"  and  costs,  under  section  14,  when  the  summons  is 
issued  for  the  recovery  of  a  "  debt,"  differs  from  the  indorsement  made  necessary 
by  this  section  in  one  particular.  Under  section  14,  the  time  allowed  for  pay- 
ment of  the  debt  and  costs  is  "  eight  days."  Under  this  section,  it  is  "  two  days 
less  than  the  time  limited  for  appearance :  see  Schedule  A .  No.  3.  In  effect,  how- 
ever, both  provisions  coincide,  as  the  time  limited  for  appearance  in  the  ordinary 
writ  is  ten  days:  Schedule  A.  No.  1.  It  is  uncertain  whether  the  indorsement 
required  by  section  19  applies  to  this  writ.  It  is  apprehended  it  does  not  apply: 
see  1  Chit.  Archd.   12  ed.  201. 

(t)  From  what  has  been  already  mentioned,  it  will  be  observed  that  provision 
is  made  by  this  act  for  two  forms  of  writs  of  summons.  The  first  (section  2)  con- 
templates the  case  of  a  person,  who  either  is  or  is  supposed  to  be  residing  within 
the  jurisdiction,  and  in  such  case  the  time  for  appearance  is  fixed  in  all  cases  at 
ten  days,  and  certain  proceedings  may  be  taken  in  case  personal  service  cannot 
be  effected:  section  16.  The  second  form  of  writ,  that  given  by  this  section 
provides  for  those  cases  where  the  defendant,  being  a  British  subject,  is  resi- 
dent out  of  the  jurisdiction,  and  in  this  case  the  time  for  entering  an  appear- 
ance is  to  be  regulated  by  the  distance  the  defendant  resides  from  Upper  Canada. 
Two  different  cases  are  separately  contemplated.  Where  therefore  defendant, 
being  a  British  subject,  resident  without  the  jurisdiction,  was  proceeded  against 
under  section  2  of  first  English  0.  L.  P.  Act  (section  2  of  ours),  which  provides 
for  the  case  of  defendants  within  the  jurisdiction,  an  order-  obtained  under  sec- 
tion 17  of  the  same  act  (section  16  of  ours)  allowing  plaintiff  to  proceed  as  if 
personal  service  had  been  effected,  was  set  aside :  Hesketh  v.  Fleming,  24  L.  J. 
Q. B.  255. 

(»)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  18.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  ss.  11,  12. 

(v)  "  By  affidavit,"  in  English  Act.  It  is  not  known  whether  the  omission  of 
these  words  by  our  legislature  was  intended  or  accidental.  Whether  or  not,  the 
usual  mode  of  satisfying  the  court  in  cases  like  the  present  is  "  by  affidavit."  It 
may  be  stated  that  the  only  mode  of  satisfying  a  judicial  tribunal  is  by  legal 
evidence— either  written  or  oral — and  that  the  clause  under  consideration  must 
be  read  consistently  with  the  common  law  principles :  see  also  section  45,  at  the 
end.  An  affidavit,  if  used,  should  contain  averments  of— 1.  The  cause  of  action ; 
2.  The  residence  of  defendant ;  8.  Service  or  attempted  service.    An  irregularity 
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respect  of  the  breach  of  a  contract  made  therein,  (w)  and  that  h service 

.  *  ^    *  made  or  can- 

the  writ  has  been  personally  served  upon  the  Defendant,  or  not  be  made 
that  reasonable  efforts  have  been  made  to  effect  personal  ser-  diligence. 
vice  thereof  upon  the  Defendant,  and  that  it  came  to  his 
knowledge,  and  either  that  the  Defendant  wilfully  neglects  to 
appear  to  such  Writ,  or  that  he  is  living  out  of  Upper  Canada,  order  in 
in  order  to  defeat  or  delay  his  creditors,  such  Court  or  Judge  the  Court  or 
may  from  time   to  time  direct  that  the  Plaintiff  shall  be  at  affidavit™ 

in  the  affidavit  may  be  waived  by  attending  before  the  master :  Harrison  v.  Wil- 
liams, 24  L.  T.  Rep.  143. 

(w)  Much  difficulty  has  arisen  as  to  the  meaning  of  the  words  "  cause  of  action," 
as  here  used.  Where  there  is  a  contract  with  reference  to  some  act  to  be  done 
within  the  jurisdiction,  it  is  immaterial  where  such  contract  was  made,  for  the 
cause  of  action  though  not  the  contract  is  within  the  jurisdiction,  within  the 
meaning  of  this  section:  Fife  v.  Round,  30  L.  T.  Rep.  291 ;  s.  c.  6  W.  R.  282.  A 
writ  of  summons  having  been  served  on  the  defendant  in  France,  he  appeared  by 
attorney,  and  the  declaration  having  been  delivered,  he  obtained  an  order  to 
■inspect,  and  inspected  the  promissory  notes  on  which  the  action  was  brought. 
He  then  applied  to  set  aside  the  writ  and  subsequent  proceedings,  on  the  ground 
that  the  action  was  brought  for  a  breach  of  contract  made  beyond  the  jurisdiction. 
Held  that  he  was  estopped :  Forbes  et  al  v.  Smith,  10  Ex.  717 ;  see  also  Staniforth  v. 
Richmond,  13  W.  R.  724 ;  Green  v.  'Braddyll,  4  W.  R.  487.  There  is  such  a  thing 
as  attornment  to  the  jurisdiction.  Where  the  secretary  of  a  legation,  otherwise 
privileged  by  virtue  of  his  office,  appeared  and  pleaded  to  an  action  commenced 
against  him:  held  that  by  voluntarily  attorning  to  the  jurisdiction  he  was  estopped 
from  apptying  to  the  court  to  strike  out  his  name  or  to  stay  proceedings  on  the 
ground  of  his  privilege  :  Taylor'v.  Best  et  al,  14  C.  B.  487.  A  writ  of  summons, 
in  the  form  given  in  the  schedule,  but  with  no  indorsement  on  it  and  nothing  to 
show  the  defendant  the  cause  of  action,  was  issued  in  order  to  sue  the  defendant, 
who  was  a  British  subject  resident  abroad,  an  order  to  proceed  was  subsequently 
made  by  a  judge  on  an  affidavit,  which  contained  the  statement  that  the  cause  of 
action  arose  within  the  jurisdiction.  It  appeared  by  affidavit  (inferentially  at 
least)  that  the  judge's  order  had  not  been  served.  A  declaration  in  the  action, 
was  filed,  which  declaration,  according  to  English  practice,  defendant  tools  out  of 
the  office :  held  that  any  prior  irregularity  on  the  part  of  the  plaintiff  was 
thereby  waived:  Baynev.  Slack,  6  W.  R.  171.  A  merchant  in  Norway,  not  a 
British  subject,  drew'  there  a  bill  of  exchange  and  endorsed  it  to  the  order  of  D. 
He  then  sent  it  by  post  to  London.  T>.  endorsed  it  to  the  plaintiff:  held  that 
plaintiff  could  not  sue  defendant  under  this  section:  Sichel  v.  Borch,  2  H.  &  C. 
954 ;  but  see  Chapman  v.  Coltrell,  -3  H.  &  C.  865 ;  Glover  y'.  Fers'gny  et  al,  11  W.  R. 
146  ;  Asliu  v.  London  &  N.  W.  R.  Co.,  15  W.  R.  694.  A  claim  for  a  balance  due  as 
the  result  of  cross  consignments  and  remittances  between  a  merchant  in  England 
and  a  British  merchant  carrying  on  business  at  the  Cape  of  Good  Hope,  was  held 
to  be  such  a  cause  of  action  as  could  be  so  sued :  Urn-wood  v.  Wood,  17  C.  B.  N.  S. 
749.  An  Irish  judgment  for  a  debt  contracted  in  England  has  been  held  not  to 
be  a  cause  of  action  within  the  meaning  of  the  section :  Thelwoll  v.  Yelverton, 
16  C.  B.  N.S.  813.  Where  a  cargo  had  been  loaded  abroad  under  a  foreign  charter 
party,  a  claim  for  demurrage  at  an  English  port  was  held  in  chambers  to  be  within 
the  section  :  Blade  v.  Noel,  4  F.  &  F.  424.  So  where  goods  delivered  for  a  foreign 
buyer  on  board  a  ship  in  an  English  port :  Neltlefordv.  Funck  ex  rel  am.,  Eng.  C.  P. 
3rd  March,  1866.    It  is  enough  that  the  court  or  judge  be  satisfied  that  there  is  a 
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liberty  to  proceed  in  the  action  (x)  in  such  manner  and  sub- 
ject to  such  conditions  as  to  such  Court  or  Judge  (having 
regard  to  the  time  allowed  to  the  Defendant  to  appear  being 
reasonable  and  to  the  other  circumstances  of  the  case)  may 
PMntw       seem  fit:  (y)  but  the  Plaintiff,  before  obaining  judgment,  shall 

must  prove  i  ,.111  1  1   •        1    l     1  •      • 

his  case.        prove  the  amount  of  the  debt  or  damages  claimed  by  nim  111 

such  action,  either  before  a  Jury  or  an  assessment  in  the 

usual    mode,    or    by    reference    in    the    manner    hereinafter 

provided,  (z)   according  to  the  nature  of  the  case,  as  such 

Court  or  Judge  may  direct,  (a)     19  Vic.  c.  43,  s.  35. 

cause  of  action  which  arose  in  this  province :  Hutlon  v.  Whitekou&e,  1  EiN. 
32.  But  if  the  contrary  be  shown,  the  writ  will  be  set  aside :  Binet  v.  Picol,  4  H. 
&  N.  365.  Unless  plaintiff  undertake  to  prove  a  cause  of  action  within  the 
jurisdiction,  and  confine  himself  to  that  cause  of  action :  Diamond  v.  Sutton,  L.  K. 
1  Ex.  130. 

(x)  As  if  personal  service  had  been  effected :  section  1 6.  Proceedings  to  be 
taken  by  plaintiff  should  be  under  sections  56,  51. 

(y)  Before  being  entitled  to  proceed  under  this  section,  it  is  necessary  for  plain- 
tiff to  satisfy  the  court  or  judge  upon  one  or  more  of  these  heads — 1.  That  there  is  a 
cause  of  action  which  arose  within  this  province.  2.  That  the  writ  was  person- 
ally served  on  defendant,  or  that  reasonable  efforts  were  made  to  effect  personal 
service,  and  that  it  came  to  his  knowledge.  3.  That  defendant  either  neglects  to 
appear  to  the  writ,  or  is  living  out  of  this  province  in  order  to  defeat  or  delay 
his  creditors.  "  Wilful  neglect  to  appear,"  or  living  out  of  this  province  to 
defeat,  &c.  These  can  seldom  be  sworn  to  as  positive  facts.  They  must  arise 
as  presumptions  from  the  facts  disclosed  to  the  court.  To  prove  simply  that 
defendant  has  not  appeared,  from  which  the  presumption  arises  that  he  has 
neglected  to  appear,  it  will  undoubtedly  be  necessary  to  show  that  no  appearance 
has  in  fact  been  entered.  A.  B.,  who  had  contracted  a  debt  in  England,  went  to 
Melbourne,  in  Australia.  He  was  there  sued  by  his  creditor,  who  issued  a  writ 
under  the  section  in  the  English  act,  which  corresponds  with  the  one  under  con- 
sideration. He  was  required  by  the  writ  to  appear  within  five  months.  Having 
'  been  personally  served,  and  no  appearance  having  been  entered,  application  was 
made  by  plaintiff  for  liberty  to  proceed,  without  giving  any  notice  of  declaration. 
An  order  was  thereupon  made  by  a  judge  in  Chambers,  "  that  the  plaintiff  should 
be  at  liberty  to  proceed  in  the  action  by  filing  a  declaration  against  the  defen- 
dant, requiring  him  to  plead  thereto  in  eight  days,  and  by  sticking  up  a  notice  of 
such  declaration  in  the  master's  office,  and  that  in  default  of  the  defendant  plead- 
ing within  the  said  eight  days,  it  be  referred  to  one  of  the  masters  to  examine 
into  and  see  that  the  plaintiff's  case  is  proved  by  affidavit  or  otherwise,  as  the 
master  shall  see  fit,  and  that  the  plaintiff  shall  be  at  liberty  to  sign  final  judgment 
for  the  amount  found  due  bv  the  master :"  Firmin  v.  Perry,  21  L.  T.  Rep.  72 ; 
see  also  Bates  v.  Bites,  9  W.  E.  255. 

(z\  In  section  212  of  this  act. 

(a)  It  is  apprehended  that  judgment  once  obtained  will  carry  with  it  the  inci- 
dents of  any  ordinary  judgment.  The  fruit  of  the  judgment  is  of  course  the 
execution.  It  may  be  issued  in  the  usual  mode,  and  perhaps  issued  forthwith. 
The  costs  of  service  in  .the  foreign  .country  will  be  allowed  on  taxation :  White  v. 
Brett,  28  L,  J,  Ex,  32, 
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45.  (5)  In  any  action  against  a  person  residing;  out  of  Hthepefen- 

TT  _. |  •  °  l  °  daiitbenot 

Upper  Canada  and  not  being  a  British  subject,  (c)  the  like  a  British 

t  ,  ,  .  -„  subject. 

proceedings  may  be  taken  as  against  a  British  subject  resident 
out  of  Upper  Canada,  (_d)  except  that  the  Plaintiff  shall, 
instead  of  the  Summons  mentioned  in  the  forty-third  section, 

(6)  Taken  from  English  Act  16  416  Vic.  cap.  76,  s.  19.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  sections  11,  12,  13,  14. 

(c)  Held  not  to  apply  to  foreign  corporations :  Inqate  v.  Austrian  Lloyds  Co 
4  C.  B.  N.S.  704. 

(d)  In  a  former  note  (section  43,  note  t)  writs  of  summons  were  said  to  be  of 
two  classes — those  issued  against  defendants  within  the  jurisdiction ;  and  those 
against  defendants  without  the  jurisdiction.  It  is  now  necessary  to  subdivide  the 
latter  class  into — 1.  Those  against  British  subjects ;  2.  Those  against  persons  not 
being  British  subjects,  resident  abroad.  For  this  latter  description  of  defendants 
the  present  section  provides.  It  will  seldom  happen  that  proceedings  will  be 
taken  against  defendants  resident  abroad,  unless  such  defendants  have  property 
liable  to  execution  in  this  province.  Proceedings  under  any  other  circumstances 
would  be,  in  most  cases,  comparatively  useless.  The  common  law  courts  may 
by  their  process  act  upon  property  within  their  jurisdiction;  but  in  no  case  can 
they  affect  the  person  of  a  defendant  without  their  jurisdiction :  see  Buchanan  v. 
Rucker,  9  East.  192.  In  the  case  of  a  defendant  resident  abroad  there  can  be  no 
complete  remedy  against  him.  unless  by  suing  him  in  the  courts  of  the  country 
where  he  resides.  The  rule  is,  that  those  who  seek  redress  from  a  foreigner  or 
Others  resident  abroad,  must  resort  to  the  forum' of  the  defendant.  The  enact- 
ments here  annotated  attempt  to  make  such  a  defendant  in  a  manner  amenable  to 
our  courts.  It  is  sought  to  accomplish  this  end  by  acting  upon  the  property  of 
defendant,  and  thereby  notifying  him  of  its  danger,  in  order  that  he  may,  if  so 
disposed,  satisfy  the  claim  against  him.  The  Common  Law  Commissioners  very 
justly  observed  that  wherever  property  was  Bituate  within  the  jurisdiction,  the 
probabilities  were  that  some  means  of  communication  with  the  owner  would  be 
found  to  exist.  Defendants  being  foreigners,  without  the  jurisdiction,  may  be 
considered  as  of  two  descriptions — I.  Such  as  were  at  one  time  resident  in  this 
province,  but  have  gone  abroad ;  2.  Such  as  are  and  always  have  been  foreigners, 
never  having  been  in  this  province.  With  respect  to  these,  the  act  does  not 
seem  to  make  any  distinction.  True  it  is  that  the  notice  given  in  the  schedule  is 
addressed  to  "  C.  D.,  late  of  the  city  oi  Hamilton  in  Upper  Canada,"  but  it  con- 
tinues "or  (now  residing  at  Buffalo,  in  the  State  of  New  York):"  No.  4  Schedule. 
The  word  "or"  seems  to  place  matters  in  the  alternative,  i.  e.,  defendant  may  be 
addressed  as  "late  of,  &c,  or  now  residing,  &a."  This  must  be  the  meaning,  for 
it  never  could  have  been  the  intention  of  the  legislature  that  the  remedies  pres- 
cribed by  this  section  should  be  confined  to  the  case  of  parties  at  one  time  resi- 
dent in  this  province.  As  regards  these  latter,  a  further  remark  may  be  made. 
If  a  defendant,  having  been  a  resident  in  this  province,  and  having  acquired 
property  therein  and  contracted  debts  subsequently  depart  from  the  Province, 
leaving  the  property  behind  him,  it  may  be  that  he  can  be  proceeded  against  as 
an  absconding  debtor.  One  distinction  would  appear  to  be  this :  proceedings 
against  an  absconding  debtor  are  commenced  by  a  writ  of  attachment  sued  out 
shortly  after  his  departure :  proceedings  against  a  resident  abroad  may  be  had  at 
any  distance  of  time  after  his  departure  from  the  Province,  provided  the  Statutes 
of  Limitations  do  not  interfere.  Besides  a  comparison  of  the  sections  here  anno- 
tated with  those  relative  to  absconding  debtors  will  show  that  there  are  other 
cases  in  which  a  plaintiff's  remedy  must  be  exclusively  under  the  sections  here 
annotated. 
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Certain  . 
Writs  may 
be  made 
concurrent. 


issue  a  "Writ  of  Summons  according  to  the  form  ( A.)  No.  4, 
and  shall  in  manner  aforesaid  serve  a  notice  of  such  last  men- 
tioned Writ  upon  the  Defendant,  which  notice  shall  be  in  the 
form  also  contained  in  the  said  form  No.  4 ;  (e)  and  such 
service  or  reasonable  efforts  to  effect  the  same,  shall  be  of  the 
same  force  and  effect  as  the  service  or  reasonable  efforts  to 
effect  the  service  of  a  Writ  of  Summons  in  any  action  against 
a  British  subject  resident  abroad,  (/)  and  by  leave  of  the 
Court  or  .a  Judge,  upon  their  or  his  being  satisfied  by  affidavit 
as  aforesaid,  the  like  proceedings  may  be  had  and  taken 
thereupon.  (#)     19  Vic.  c.  43,  s.  36. 

4:©.  (Jt)  A  Writ  for  service  within  the  Jurisdiction  may 
be  issued  and  marked  as  a  concurrent  Writ  with  one  for  ser- 
vice out  of  the  Jurisdiction,  and  a  Writ  for  service  out  of  the 
Jurisdiction  may  he  issued  and  marked  as  a  concurrent  Writ 
with  one  for  service  within  the  Jurisdiction.  (?')  19  Vic.  c. 
43,  s.  39. 


(e)  The  only  material  difference  between  the  forma  here  given  and  those  under 
section  44,  is  in  the  notice  and  its  service.  A  notice,  the  form  of  which  is  given 
in  the  schedule  addressed  to  defendant,  and  informing  him  that  a  writ  has  been 
issued,  must  be  served  on  defendant  in  lieu  of  a  copy  of  the  writ.  This  is  to 
prevent  a  difficulty  which  occurred  to  the  Common  Law  Commissioners  in  the  ser- 
vice of  the  process  of  one  court  within  the  jurisdiction  of  another,  on  a  foreigner 
resident  within  the  latter.  Instead  of  serving  the  writ  itself,  it  is  thought  that 
the  difficulty  will  be  obviated  by  serving  the  notice  made  necessary  by  this  sec- 
tion. In  other  respects,  the  proceedings  made  necessary  by  tliis  section  resemble 
proceedings  against  British  subjects  resident  abroad. 

(/)  As  to  such  see  section  44,  and  notes  thereto  generally. 

(g)  The  Common  Law  Commissioners,  in  their  suggestions  for  the  enactment 
of  the  practice  set  forth  in  this  section,  had  before  them  the  example  of  France. 
Reference  was  made  by  them  to  Le  Code  Civil,  Art.  14,  which,  translated,  is  as 
follows :  "  A  foreigner  non-resident  in  France  can  be  cited  before  the  French 
tribunals  for  the  enforcement  of  obligations  contracted  by  him  in  France  with  a 
Frenchman.  He  can  also  be  summoned  before  the  French  courts  for  obligations 
contracted  by  him  in  a  foreign  country  with  a  Frenchman :"  see  Code  Napoleon. 
"  By  a  Barrister ;"  Story's  Conflict  of  Laws,  6  ed.  743.  Where  leave  had  been 
given  to  proceed  against  a  foreigner,  as  if  personal  service  had  been  effected,  upon 
an  affidavit  of  a  cause  of  action  for  work  and  labour  done  in  England,  the  plaintiff, 
in  answer  to  a  rule  to  rescind  the  order  for  leave,  made  affidavit  that  orders  were 

fiven  in  England  by  certain  persons  who  were  afterwards  recognized  by  the 
efendant  as  his  agent,  and  although  this  was  denied  by  defendant,  it  was  held 
there  was  sufficient  evidence  to  satisfy  a  judge  of  a  cause  of  action  within  this 
section  :  Glover  v.  Persigny  et  al,  1 1  W.  R.  146. 

(h)  Adopted  from  English  Act  15  &  16  Vic.  cap.  76,  B.  22. 

(«)  This  will  assist  plaintiff  when  in  doubt  as  to  whether  defendant  is  resident 
within  or  without  the  jurisdiction  of  the  court,  as  he  may  issue  concurrent  writs 
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47.  (/)  Any  affidavit  for  the  purpose  of  enabling  the  ^^fj,, 
Court  or  a  Judge  to  direct  proceedings  to  be  taken  against  a  proceedings 

,  tO  06  ticlKBIl 

Defendant  residing  out  of  Upper  Canada,  may  be  sworn  be-  against  a 
fore  the  Chief  Justice  or  Judge  of  any  Court  of  Superior  the  jurMic- 
Jurisdiction  in  the  Country  wherein  the  Defendant  may  reside  whointote 
or  be  served,  or  before  the  Mayor  or  Chief  Magistrate  of  any 
City,  Town  or  place  wherein  the  Defendant  may  reside  or  be 
served,  or  before  any  Consul-General,  Consul,  Vice-Consul 
or  Consular  Agent  for  the  time  being  appointed  by   Her 
Majesty  (&)  at  any  foreign  port  or  place  at  or  near  which  the 
Defendant  may  reside  or  be  served;  (I)  and  saving  all  just 

of  different  forms  at  one  and  the  same  time,  so  as  without  delay  to  proceed 
against  defendant  in  either  event.  Or  if  after  the  issue  of  an  original  writ  plain- 
tiff discover  that  he  has  been  mistaken  as  to  the  residence  of  defendant,  it  only 
remains  for  him  to  issue  a  concurrent  writ  of  a  different  form  and  so  to  rectify 
his  error,  while  continuing  his  proceedings.  In  the  case  of  several  defendants, 
some  resident  within  and  some  without  the  jurisdiction  of  the  court,  the  practice 
will  be  no  less  convenient.  Though  not  so  enacted,  it  must  be  intended  that  con- 
current writs  issued  under  this  section  should  bear  the  same  date  as  the  original 
writ,  and  be  in  force  only  during  the  period  when  such  original  writ  shall  be  in 
force :  see  section  20,  and  notes. 

(j)  Taken  from  Eng.  Stat.  15  <fe  16  Tic.  cap.  76,  s.  23.  There  are  some  varia- 
tions between  this  and  the  English  section,  which  will  be  noticed  presently. 

(ft)  "  Appointed  iy  Her  Majesty,"  &a.  From  these  words  it  would  appear  that 
deputies  or  other  consular  officers  not  so  appointed  have  not  the  power  to  act 
under  this  act.  It  may  be  that  if  the  affidavit  purport  to  be  sworn  before  a  con- 
sular officer,  the  courts  will  presume  an  appointment  by  the  Crown  till  the 
contrary  appear. 

II)  It  seems  according  to  the  current  of  authority  in  England  that  neither  a 
British  consul  nor  a  British  minister  is  entitled,  by  virtue  of  his  office,  to  admi- 
nister affidavits :  Williams  v.  Welch  el  al,  3  D.  &  L.  357 ;  Le  Veux  v.  Berkeley, 
2  D.  &  L.  31 ;  In  re  Baroness  Dunsany,  7  C.  B.  119  ;  Pickardo  v.  Machado,  4S.4 
C.  88t> ;  Ex  parte  Hutchinson,  i  Bing.  606.  The  powers  conferred  by  this  act  upon 
certain  public  officers  named  does  not  authorize  them  to  administer  all  affidavits 
of  either  party  to  a  cause.  It  is  restricted  to  "  any  affidavit  for  the  purpose  of 
enabling  the  court  or  a  judge  to  direct  proceedings  to  be  taken  against  a  defen- 
dant residing  out  of  Upper  Canada,"  that  is,  to  affidavits  made  by  or  on  behalf  of 
a  plaintiff,  who  is  desirous  of  proceeding  with  his  cause.  Though  not  strictly 
applicable  to  the  section  under  consideration,  a  reference  may  be  here  made  to 
Eng.  Stat.  5  Geo.  II.  cap.  7,  s.  1,  as  to  affidavits  to  be  made  in  England  in  proof 
of  debts  sued  for  in  this  Province.  In  connexion  therewith  read  Gordon  v.  Miller, 
5  0.  S.  174.  It  is  now.  enacted  that  "  Oaths,  affidavits,  affirmations  or  declara- 
tions administered,  sworn,  affirmed  or  made,  out  of  Canada,  before  any  commis- 
sioner authorized  by  the  Lord  Chancellor  to  administer  oaths,  in  Chancery  in 
England,  or  before  any  notary  public,  certified  under  his  hand  and  official  seal, 
or  before  the  mayor  or  chief  magistrate  of  any  city,  borough  or  town  corporate 
in  Great  Britain  or  Ireland,  or  in  any  colony  of  her  Majesty,  or  in  any  foreign 
country,  and  certified  under  the  common  seal  of  such  city,  borough  or  town  cor- 
porate, or  before  a  judge  of  any  court  of  supreme  jurisdiction  in  any  colony 
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exceptions,  every  affidavit  so  sworn  (m)  may  be  used  and 
shall  be  admitted  in  evidence,  provided  it  purport  to  have 
been  sworn  before  such  Chief  Justice,  Judge,  Mayor  or  Chief 
Magistrate,  Consul-General,  Consul,  Vice-Consul  or  Consular 
Agent,  (re)     19  Vic.  c.  43,  s.  40. 

MISCELLANEOUS  PROVISIONS  RESPECTING  WRITS,  &o. 

Amendment  48.  (o)  If  the  Plaintiff  or  his  Attorney  omits  (j?)  to  in- 
tiff  omits11    sert  in  or  to  indorse  on  (q)  any  Writ  or  copy  thereof,  (r)  any 

belonging  to  the  crown  of  Great  Britain,  or  any  dependency  thereof,  or  before 
any  consul,  vice-consul,  acting  consul,  pro-consul  or  consular  agent  of  her  Majesty 
•exercising  his  functions  in  any  foreign  place,  for  the  purposes  of  and  in  or  con- 
cerning any  cause,  matter  or  thing  depending,  or  in  any  wise  concerning  any  of 
the  proceedings  to  be  had  in  the  said  courts,  shall  be  as  good,  valid  and  effectual, 
and  shall  be  of  like  force  and  effect  to  all  intents  and  purposes,  as  if  such  oath, 
affidavit,  affirmation  or  declaration  had  been  administered,  sworn,  affirmed  or 
made  in  this  province  before  a  commissioner  for  taking  affidavits  therein,  or  other 
competent  authority  of  a  like  nature:  see  Merchant's  Express  Co.  v.  Mereton, 
15  Grant,  274 ;  s.  e.  2  Chan.  Cham.  319. 

(m)  "  Signed  by''  are  the  words  used  in  the  English  C.  L.  P.  Act.  The  official 
•seal  of  office  does  not  seem  to  be  made  necessary  either  by  this  or  the  English  act. 

(n)  The  English  C.  L.  P.  Act  continues  "  upon  proof  of  the  official  character 
and  signature  of  the  person  appearing  to  have  signed  the  same."  The  omission 
of  this  proviso  by  our  legislature  is  not  without  significance.  It  will  throw  upon 
the  sentence  "  provided  it  (the  affidavit)  purport  to  have  been  sworn,  <fee.,"  the 
burthen  of  elucidating  how  and  in  what  manner  an  affidavit  so  sworn  shall  be 
receivable — whether  purporting  to  be  signed  by  a  person  having  authority,  it 
shall  be  prima  facie  taken  to  have  been  so  in  fact ;  or  whether,  before  being 
received,  it  will  be  necessary  to  prove  dehors  the  affidavit  both  the  official 
character  and  the  signature  of  the  party  who  signed,  &c. 

Qo)  Taken  from  English  Act  1 5  &  16  Vic.  cap.  76,  s.  20.  Also  a  verbatim  copy' 
of  our  old  rule  10  H.  T.  13  Vic,  which  was  taken  from  Eng.  R.  G.  10  M.T.  3  Wm, 
IV,  Jervis  N.  E.  96  ;  9  Bing.  445. 

(p)  This  section  seems  to  apply  only  to  omissions  in  writs  or  indorsements. 
Mistakes  are  provided  for  by  section  222. 

(g)  The  expressions  insert  in  or  indorse  on  apply  as  well  to  the  contents  of  the 
writ  as  to  its  indorsements.  If  the  forms  in  Schedule  A,  Nos.  1,  2,  3,  4,  5  and  6, 
be  not  strictly  followed,  this  section  will  apply. 

(r)  The  court  always  had  power  to  amend  the  writ,  which  was  the  act  of  the 
court ;  but  not  the  copy,  which  was  the  act  of  the  party :  see  Byfield  v.  Street, 
2  Dowl.  P.  C.  739;  Eccles  v.  Cole,  8  M.  <t  W.  537;  Lyman  v.  Brethron,  2  Cham. 
E.  108 ;  Nieol  v.  Boyne,  2  Dowl.  P.  C.  761.  An  amendment  therefore,  when 
made  of  the  original  writ,  but  not  of  the  copy  served,  often  caused  a  variance 
which  placed  the  party  affected  in  a  worse  position  than  before  amendment.  The 
powers  formerly  vested  in  the  courts  as  regards  original  writs  is  by  this  section 
extended  to  the  copy  also.  It  was  a  question  whether  a  copy  could  be  amended 
after  service,  so  as  to  make  such  service  good :  see  Byfield  v.  Street,  2  Dowl;  P.  C. 
739 ;  also  see  Crow  v.  Field,  8  Dowl.  P.  C.  231 ;  Hall  v.  Redinglon,  5M.AW.  605. 
.  It  was  said  that  the  court  by  ordering  the  amendment  would  be  ordering  a  fiction 
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of  the  matters  required  by  this  Act  to  be  inserted  therein  or  any  thing  in 

1  J  the  lndorse- 

mdorsed  thereon,  such  Writ  or  copy  shall  not  on  that  account  mentonor 
,,,,.,.,  ,  m  the  Wl1t- 

be  held  void,  (s)  but  it  may  be  set  aside  (t)  as  irregular,  (-«) 

or  be  amended   (u)  upon  application  made  to  the  Court  out 

by  making  it  appear  that  defendant  had  been  served  with  the  amended  copy :  see 
Cornish  et  al  v.  Hockin,  1  El.  <fe  B.  602.  But  such  amendments  of  late  have  been 
freely  made :  see  Wilson  v.  Storey,  3  TJ.C.  L.  J.  50.  Amendment  allowed  on  terms 
of  re-service :  Davis  v.  Carruthers,  2  TJ.  C.  L.  J.  209,  per  Burns,  J.  Where  after 
arrest  made  on  a  defective  capias,  the  writ  was  amended,  but  defendant  dis- 
charged, the  judge  refused  to  impose  the  condition  that  defendant  should  be  again 
arrested  on  the  writ  as  amended :  Lyman  v.  Brethron,  2  Cham.  R.  108:  Where  a 
judge  in  chambers  improperly  ordered  a  writ  and  service  to  be  set  aside,  the 
court  above  amended  his  order  by  setting  aside  only  the  copy  and  service :  Tad- 
man  v.  Wood,  4  A.  &  E.  1011. 

(s)  An  irregular  proceeding  is  good  for  many  purposes.  It  remains  in  force 
until  set  aside.  A  nullity  has  no  effect  whatever.  A  nullity  is  therefore  inca- 
pable of  being  amended :  Macnamara  on  Nullities,  24.  Where  there  is  a  doubt  as 
to  whether  a  proceeding. is  an  irregularity  or  a  nullity,  it  should  be  viewed  as  an 
irregularity  merely :  Herr  v.  Douglass,  4  Prac.  R.  102. 

(t)  "May  be  set  aside,"  <&c.  This  of  course  intends  an  application  to  he  made 
by  the  party  adverse  to  the  party  whose  proceeding  is  defective.  But  it  is  appre- 
hended that  the  party  in  fault  may,  if  he  be  the  first  to  perceive  the  irregularity 
himself,  apply  to  have  it  amended. 

(«)  An  irregularity  is  defined  to  be  the  want  of  adherence  to  some  prescribed 
rule  or  mode  of  proceeding.  It  consists  either  in  omitting  to  do  something  that 
is  necessary  for  the  due  and  orderly  conduct  of  a  suit,  or  doing  it  in  an  improper 
manner.     By  the  former  is  meant  "  omissions,"  by  the  latter  "  mistakes." 

[v)  An  amendment  has  been  generally  allowed  where  the  situation  of  the  par- 
ties was  not  changed  by  it,  and  where  otherwise  there  would  have  been  a  failure 
of  justice :  Flock  v.  Pacheo,  1  Dowl.  TS.  S.  383,  per  Alderson,  B. ;  see  also  Good- 
child  v.  Leadham  et  al,  5  D.  &  L.  383.  Thus  plaintiff's  attorney  may  amend  the 
writ  of  summons  before  service,  by  correcting  a  mistake  as  to  the  name  or  number 
of  defendants,  and  may  cause  it  to  be  resealed  without  altering  the  teste :  Gibson 
v.Varley,  28  LawT.  Rep.  158.  Where  an  irregular  proceeding  was  amendable  as 
of  course,  the  court  refused  to  set  it  aside :  see  Popkins  v.  Smith,  1  Bing.  434. 
Since  the  Uniformity  of  Process  Act  in  England,  it  has  been  unusual  for  the 
judges  to  amend  the  forms  of  process  prescribed  by  that  act,  except  where  the 
Statute  of  Limitations  would  otherwise  be  a  bar  to  the  action,  or  where  the  irre- 
gularity was  a  mere  clerical  error:  see  Lakin  v.  Watson,  2  Dowl.  P.  C.  633 ;  Mills 
v.  Gossett,  1  Scott,  313 ;  Partridge  v.  Wellbank,  6  Dowl.  P.  C.  93  ;  Brown  et  al  v. 
Fullerton,  13  M.  &  W.  556 ;  Christie  et  al  v.  Bell  et  al,  16  M.  &  W.  669 ;  Cane  et 
al  v.  Malins  et  al,  20  L.  J.  Ex.  434 ;  Green  et  al  v.  Kettelby,  8  Dowl.  P.  C.  V83. 

The  following  cases,  though  not  strictly  examples  of  "  omissions,"  may  be  re 
ferred  to  in  illustration  of  these  remarks : 

1.  Name  of  Plaintiff— Moody  v.  Aslatt,  3  Dowl.  P.C.  486  ;  Came  et  al  v.  Malins 
et  al,  2  L.  M.  &  P.  498. 

2.  Name  of  Defendant — Carr  v.  Shaw  et  al,  1  T.  R.  299  ;  Rutherford  v.  Mem, 
2  Smith,  392 ;  Wood  v.  Hume,  i  D.  &  L.  136 ;  Goodchild  v.  Leadham  et  al,  5  D.  & 
L.  383  ;  see  also  Sale  v.  Crompton,  2  Str.  1209 ;  Roberts  et  al  v.  Bate  et  al,  6  A.  & 
E.  118 ;  Brown  et  al  v.  Fullerton,  13  M.  &  W.  556 ;  Christie  el  al  v.  Bell  et  al,  16 
M  &  W.  669 ;  Came  et  al  v.  Malins  et  al,  6  Ex.  803. 

i 
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of  which  the  same  issued,  or  to  a  Judge,  (w)  and  such  amend- 
ment may  be  made  upon  any  application  to  set  aside  theWrit, 

3.  Date  of  Writ— Kirk  v.  Dolby,  8  Dowl.  P.O.  766  ;  Williams  v.  Williams,  10  M. 
&  W.  476 ;  Manor  v.  Spalding,  1  D.  &  L.  878  ;  Culverwell  v.  Nugee,  4  D.  &  L.  30 ; 
Campbell  v.  Smart  et  al,  5  C.  B.  196 ;  s.  c.  15  M.  &  W.  559 ;  Bailey  v.  Owen, 
9  W.  R.  128  ;   Clarke  v.  Smith,  2  H.  &  N.  753. 

4.  Teste  of  Writ —  Wakelingv.  Watson,  1  C.  &  J.  467;  Edwards  v.  Collins, 
5  Dowl.  P.  C.  227  ;  ttwraM  v.  Foulkes,  5  D.  <fe  L.  590 ;  -%ers  v.  Ealhburn,  Tay. 
U.  C.  R.  127. 

Many  important  cases  with  respect  to  the  amendment  of  process,  decided  since 
the  Uniformity  of  Process  Act  -will  be  found  collected  in  a  note  to  Wood  v.  Hume, 
4  D.  &  L.  139  note  a. 

The  reluctance  of  the  court  to  amend  the  writ  -when  not  in  strict  compliance 
with  the  Uniformity  of  Process  Act  did  not  extend  to  indorsements  upon  the  writ. 
A  distinction  was  made  between  non-compliance  with  the  terms  of  an  act  of  parli- 
ament and  of  a  rule  of  court :  see  Cooper  v.  Waller,  Tabram  v.  Thomas,  3  Dowl. 
P.  C.  167.  The  forms  of  the  writ  were  prescribed  by  the  Eng.  Stat.  2  Win.  IV. 
cap.  39.  The  indorsements  were  made  necessary  by  Rules  H.  T.  2  Wm.  IV. 
E.  II.  and  M.  T.  3  Wm.  IV.  No.  3 :  see  Jarvis'  New  Rules,  p.  90,  94. 

The  following  cases  in  reference  to  amendment  of  indorsements  may  he  useful : 

1.  Indorsement,  required  by  section  14  of  our  C.  L.  P.  Act  as  to  debt  and  costs: 
see  Urquhart  v.  Dick,  3  Dowl.  P.  C.  17;  Shirley  v.  Jacobs,  3  Dowl.  P.  C.  101; 
Cooper  v.  Waller,  Tabram  v.  Thomas,  3  Dowl.  P.  C.  167 ;  Trotter  v.  Bass,  3  Dowl. 
P.  C.  407 

2.  Indorsement  on  pluries  writ,  of  date  of  issue  of  former  writ:  Medlicottr. 
Hunter,  5  Ex.  34. 

The  writ  and  indorsements  as  regards  amendment  must  now  be  deemed  upon 
an  equal  footing.  The  C.  L.  P.  Act  makes  no  distinction.  An  enactment  similar 
to  the  one  here  annotated  has  been  introduced  into  the  recent  Bills  of  Exchange 
Act  in  England.  Where  a  writ  issued  under  that  act  omitted  the  name  of.  the 
maker  of  the  note  sued  upon,  the  court  allowed  the  indorsement  to  be  amended : 
Knight  v.  Pocock,  17  C.  B.  177. 

(iv)  1.  Generally  as  to  proceedings  by  summons  and  order.  Unless  a  distinction 
be  made  in  a  statute  between  the  powers  of  a  judge  in  chambers  and  those  of  the 
court,  the  judge  has  the  same  powers  as  the  court :  Smeeton  v.  Collier,  1  Ex.  459. 
And  where  a  judge  exercises  the  duties  which  belong  to  the  court,  it  is  to  be 
taken  that  he  is  to  exercise  them  in  the  same  manner  as  the  court  itself,  unless 
there  he  something  in  the  context  of  the  statute  which  leads  to  a  different  con- 
struction :  lb.  463,  per  Parke,  B.  If  a  party  make  application  to  full  court  in  a 
vexatious  and  oppressive  manner,  when  his  object  might  have  been  more  speedily 
obtained  at  a  far  less  cost  upon  an  application  to  a  judge  in  chambers,  the  court 
may  discharge  his  rule  with  costs:  Duke  of  Brunswick  v.  Sloman,  5  C.  B.  218. 
If  the  judge  to  whom  an  application  be  made,  having  in  the  matter  before  him 
concurrent  jurisdiction  with  the  full  court,  refuse  the  order  applied  for,  an  appeal 
as  a  general  rule  will  lie  to  the  full  court :  see  Chapman  v.  King  et  al,  4  D.  &  L.  311 ; 
Teggin  v.  Langford,  10  M.  &  W.  556 ;  Stokes  v.  Grissell,  23  L.  J.  C.  P.  141 ;  s.  c. 
14  C.  B.  678.  An  application  may  be  made  to  a  judge  in  chambers  to  rescind  bis 
own  order :  Shaw  et  al  v.  Nickerson,  7  U.C.  Q.B.  541.  If  he  refuse,  no  appeal  can 
then  be  made  to  the  full  court :  Thompson  etalY.  Becke, 4Q.B.  759.  Onejudgemay 
rescind  the  order  of  another  judge  even  on  the  same  material  that  was  before  the 
first  judge,  but  whether  the  second  judge  will  do  so  or  not  must  always  be  a  question 
for  himself,  according  to  the  nature  of  the  fact :  Demill  v.  Easterbrook,  10  U.  C.  L.J. 
246.  A  judge  in  chambers  has  the  same  jurisdiction  in  respect  of  the  costs  of  a 
summons  as  the  court  whom  he  represents  has  over  the  costs  of  a  rule :  Doe  d. 
Prescott  v.  Roe,  9  Bing.  104;  In  re  Bridge  and  Wright,  2  A.  &  E.  48;  Sheriff  V- 
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Gresley,  1  H.  &  W.  588 ;  Davy  v.  Broy>n,  1  Bing.  N.  C.  460 ;  Wilson  y.  Norlhorp, 
4  Dowl.  P.C.  441.  The  practice  formerly  was  otherwise :  see  Spicer  et  al  v.  Todd, 
2  C.  <fc  J.  16S  ;  Ready.  Lea,  2  B.  &  Ad.  415.  The  judge  who  makes  an  order  may, 
if  so  disposed,  fix  the  amount  of  costs :  Collins  v.  Aron,  4  Bing.  N.  C.  233.  And 
if,  having  the  power,  he  exercise  his  discretion  in  doing  so,  a  difference  of  opinion 
between  him  and  the  court  in  the  particular  case  cannot  avail  against  his  order : 
Tomlinson  v.  Ballard,  4  Q.  B.  642.  If  the  judge  in  any  matter  before  him  exceed 
his  jurisdiction,  it  is  the  duty  of  the  party  affected  by  his  order,  to  apply  to  the 
court  to  vary  or  rescind  it,  on  the  ground  that  it  is  not  the  result  of  a  correct 
exercise  of  discretion.  It  is  said  that  there  is  no  inflexible  rule  as  to  the  period 
at  which  sueh  application  should  be  made ;  but  the  party  must  at  least  apply 
within  a  reasonable  time :  In  re  Glass  &  Springer,  13  IT.  C.  C.  P.  419.  Two  years 
is  an  unreasonable  time  :  Griffin  et  al  v.  Bradley,  6  0.  B.  722.  Four  terms  unrea- 
sonable :  Buffalo  and  Lake  Huron  R.  Co.  v.  Hemmingway ,  22  U.  C.  Q.  B.  562. 
Reasonable  time  means  at  all  events  before  next  step  taken :  Meredith  v.  Gittins, 
18  Q.  B.  257.  The  application  should  as  a  general  rule  be  made  in  the  course 
of  the  term  next  after  the  decision :  Orchard  v.  Moxsy,  2  El.  &  B.  206 ;  affirmed 
in  Collins  et  al  v.  Johnson,  16  C.B.  588.  If  application  made  on  the  last  day  of  the 
ensuing  term  for  a  rule  returnable  on  the  first  day  of  the  next  term,  it  will  be  too 
late :  Bank  of  Montreal  v.  Harrison,  19  U.C.  C.P.  276.  If  an  order  appear  to  have 
been  made  "  by  consent,"  the  court  cannot  presume  that  it  is  incorrect.  A  party 
to  the  order  cannot  move  the  court  to  set  aside  an  order  made  with  his  own  con- 
sent. If  the  words  "by  consent"  were  improperly  inserted,  then  application 
should  be  made  to  the  judge  to  set  the  order  aside:  Hall  v.  West,  1  D.  &  L.  412. 
Under  the  Interpleader  Acts,  an  order  by  consent  disposing  of  the  property  in 
dispute,  though  bad  for  not  stating  the  consent  on  the  face  of  it,  was  held  to  be 
a  good  award  between  the  parties  who  had  consented :  Harrison  v.  Wright,  13  M. 
&  W.  816.  The  court  cannot  take  notice  of  a  consent  on  a  summons,  unless  fol- 
lowed in  due  time  by  an  order  drawn  up  and  served :  Wood  v.  Harding,  S  C.  B. 
968.  And  generally  an  order  is  of  no  force  till  served :  see  Belcher  et  al  v.  Good- 
ered,  4  C.  B.  472.  If  a  party  lie  by  for  an  unreasonable  time  after  an  order  has 
been  made  and  served,  and  after  that  order  has  been  made  a  rule  of  court,  he 
cannot  move  the  court  to  set  it  aside  :  Clement  v.  Weaver,  3  M.  &  G.  555,  per 
Tindal,  C.  J.  If  the  application  be  made  at  chambers  in  August  and  refused,  and 
a  similar  application  be  made  again  in  November,  the  period  for  appeal  is  reck- 
oned from  August :  Clarke  v.  Smith,  6  "W".  B.  522.  A  judge  in  chambers  is,  in 
general,  for  the  purpose  of  all  motions  before  him,  a  judge  of  all  the  courts :  Palmer 
v.  The  Justice  Assurance  Society,  28  L.T.  Rep.  120;  see  also  Con.  Stat.  U.C.  cap.  10, 
s.  10.  When  the  order  has  once  been  made  a  rule  of  court,  the  application  should 
be  to  set  aside  the  rule  of  court  in  which  the  judge's  order  is  merged :  lb.  553 ;  see 
also  Cassidy  v.  Stewart,  2  M.  &  G.  439,  note  a.  On  a  motion  in  court  to  rescind  a 
judge's  order,  the  affidavits  on  which  such  order  was  obtained  should  be  before 
the  court :  Needham  v.  Bristowe,  1  Dowl.  N.S.  700 ;  Pocock  v.  Pickering  21  L.J.  Q.B. 
365  ;  Mitchell  v.  Harding,  5  L.  T.  N.S.  348.  The  rule,  if  obtained,  should  be  drawn 
up  on  reading  the  affidavits  filed  in  chambers :  see  Edwards  el  ux  v.  Martyn  et  al, 
21  L.  J.  Q.  B.  87  n. ;  Grissell  v.  Stokes,  23  L.  J.  C.P.  141 ;  s.  c.  14  C.  B.  678 ;  and 
notes  thereto.  Where  a  judge  in  chambers  discharged  a  summons  to  set  aside 
a  final  judgment,  it  was  held  that  an  application  to  -the  court  for  the  same  purpose 
must  be  by  way  of  appeal  from  the  order  and  flot  as  an  original  motion :  Waddell 
v.  Corbett  et  al,  26  U.C.  Q.B.  243.  Where  upon  a  summons  at  chambers  the  judge 
makes  no  order  and  the  same  application  is  made  by  motion  to  the  court,  the 
party  is  not  confined  to  the  affidavits  used  in  chambers,  but  may  use  fresh  affida- 
vits disclosing  additional  facts,  although  he  cannot  do  so  upon  a  motion  to  rescind 
a  judge's  order :  Cesarini  v.  Ronzani,  31  L.  T.  Rep.  203. 

2.  Particularly  as  to  applications  under  this  section.  In  ordinary  cases  the  appli- 
cation should  be  made  in  chambers.  If  the  irregularity  happen  during  vacation, 
the  application  should  always  be  made  in  chambers:   Cox  v.  Tullock,  2  Dowl. 
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P.  C.  47  ;  Hinton  v.  /Stevens,  4  Dowl.  P.  C.  283  ;  Bag.  Cham.  Pr.  96.  If  the  party 
applying  be  dissatisfied  with  the  decision  of  the  judge  and  an  appeal  to  the  full 
court  be  intended,  the  motion  should  be  made  as  early  as  possible  during  the  fol- 
lowing term :  see  Sugars  v.  Ooncanen,  5  M.  <feW.  30 ;  Collins  et  al  v.  Johnson,^  16  C.B. 
588.  "When  notice  of  intention  to  move  necessary:  see  Dougall  v.  Maclean,  Dra. 
Rep.  330 ;  Ferric  v.  Tannahill,  lb.  340.  If  the  question  before  the  judge  in  cham- 
bers be  whether  the  application  to  set  aside  process  for  irregularity  is  made  in 
sufficient  time,  it  is  a  question  for  his  discretion,  and  it  would  seem  that  the  court 
will  not  review  his  decision :  see  Tadman  v.  Wood,  4  A.  &  E.  1011.  The  court 
will  very  seldom  entertain  an  appeal  against  the  decision  of  a  judge  in  chambers, 
declining  to  give  effect  to  a  motion  for  irregularity :   Gilmour  et  al  v.  Wihson  et  al, 

5  IT.  C.  Q.  B.  154.  Semble,  although  the  judge  himself  might  entertain  the  appli- 
cation a  second  time,  yet  he  is  not  bound  to  do  so  upon  a  mere  irregularity:  lb. 
per  Robinson,  C.  J.  A  judge  in  chambers  has  authority  to  open  again  an  order 
granted  by  himself,  or  even  to  rescind  it  before  it  has  been  carried  into  effect, 
upon  his  discovering  that  he  has  made  it  inadvertently,  or  that  he  has  been  sur- 
prised into  making  it  by  any  perversion  or  concealment  of  facts :  Shaw  et  al  v. 
Nickerson,  and  Gillespie  et  al  v.  Nickerson,  7  U.  C.  Q.  B.  543,  per  Robinson,  C.  J. 
The  motion  should  be  either  that  the  writ  be  set  aside  or  amended  at  the  costs  of 
the  plaintiff.  All  such  applications,  whether  to  the  court  or  a  judge,  should  be 
promptly  made,  as  a  general  rule,  within  the  time  allowed  by  the  writ  for 
appearance:  Tiling  v.  Hodgson,  13  M.  &~W.  638;  Tyler  v.  Green,  3  Dowl.  P.  C.  439 ; 
Herbert  v.  Barley,  4  Dowl.  P.  C.  726 ;  Edwards  v.  Collins,  6  Dowl.  P.  C.  227 ;  Davis 
v.  Skerhek,  7  Dowl.  P.  C.  530 ;  Child  v.  Marsh,  3M.4?.  433.  It  must  be  borne 
in  mind,  when  referring  to  English  authorities,  that  the  time  limited  for  appear- 
ance in  ordinary  cases  used  to  be,  there  as  here,  only  eight  days.  It  is  now  ten 
days  in  both  countries.  Cases  therefore,  under  the  old  practice  deciding  that 
applications  made  eight,  nine,  or  ten  days  after  knowledge  of  the  irregularity  were 
too  late,  cannot  be  received  as  positive  authority  under  the  new  practice.  By 
rule  of  court,  "  It  is  ordered  that  no  application  to  set  aside  process  or  proceedings 
for  irregularity  shall  be  allowed  unless  made  within  a  reasonable  time,  nor  if  the 
party  applying  has  taken  a  fresh  step  after  the  knowledge  of  the  irregularity :" 
R.  6.  pr.  106.  This  rule  must  not  be  rigidly  construed  as  applying  to  persons  in 
close  custody:  Barry  v.  Mccles,  2  IT.  C.  Q.B.  383,  P.  C. per  Hagerman,  J.  Sedqu. 
"  "We  cannot  admit  the  argument  advanced  on  behalf  of  the  defendant,  that  be- 
cause she  is  a  prisoner,  she  is  entitled  to  greater  favor  than  any  other  person:" 
Claridge  v.  McKenzie,  2  Dowl.  M".  S.  898,  per  Tindal,  C.  J. 

1.  "  Reasonable  time,"  as  applied  to  the  setting  aside  of  mesne  process — five  days 
reasonable :  Firley  v.  Rallett,  2  Dowl.  P.  C.  708.  Six  days  reasonable :  Smith  v. 
Fennell,  2  Dowl.  P.  C.  654.  Twenty-three  days  not  so :  Fownes  v.  Stokes,  4  Dowl. 
P.  C.  125.  From  4th  June  till  following  M.  T.  too  late :  Lewis  v.  Davison,  3  Dowl. 
P.  C.  272.  Arrest  28th  August,  application  6th  November  following,  too  late : 
Parker  v.  Bayley,  5  D.  <fe  L.  296.  The  time  begins  to  run  from  the  time  when 
the  party  complaining  had  the  means  of  knowledge,  though  in  fact  he  did  not  know 
of  the  irregularity  till  afterwards :  Lewis  v.  Davison,  1  C.  M.  &  R.  655  ;  Seymour 
v.  Maddox,  1  L.  M.  &.  P.  543. 

2.  "  Fresh  step"  after  knowledge  of  the  irregularity  as  applied  to  process — Too  late 
after  appearance :  Fox  et  al  v.  Money,  1  B.  &  P.  250  ;  Hompay  v.  Kenning,  2  Chit. 
236;  see  also  SleeleY.  Morgan,  8*D.  AR.450.  Too  late  after  justification  of  bail : 
Jones  v.  Price,  1  East.  81.    Too  late  after  bail  perfected  :  Chapman  v.  Snow,  1  B. 

6  P.  132.  For  this  purpose  the  affidavit  to  hold  to  bail  is  part  of  the  process: 
jy Argent  v.  Vivant,  otherwise  Taylor,  1  East.  330. 

The  following  have  been  held  to  be  "  fresh  steps"  so  as  to  estop  defendant 
objecting  to  previous  irregularities.  An  undertaking  to  appear :  Anon.  1  Chit. 
129;  Holliday  v.  Lowes,  3  Bing.  N.  C.  641.  Payment  of  part  of  debt  and  costs: 
Monday  v.  Sear,  1 1  Price,  122.  Admission  of  the  debt  with  a  request  for  time : 
Rawes  v.  Knight,  1  Bing.  132.    Demand  of  declaration  not  a  fresh  step :  Hodgson 
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upon  such  terms  as  to  the  Court  or  Judge  seems  fit.  (x) 
19  Vic.  c.  43,  s.  37. 

49.  (y)  If  any  one  of.  the  forms  of  Writs  of  Summons  in  Amendment 
the  Forms  (A)  respectively  Nob.  1,  3  and  4,  has  by  mistake  of  Writ  be 
or  inadvertence  been  substituted  for  either  of  the  others,  (z)  ty  error  for 
such  mistake  or  inadvertence  shall  not  be  an  objection  to  the 
Writ  or  any  other  proceeding  in  such  action,  (a)  but  upon  an 

v.  Darnell,  3  M.  &  "W.  284.  A  defendant  having  appeared  and  examined  evidence 
on  an  assessment  of  damages  which  had  been  carried  down  by  a  writ  of  trial 
issued  from  the  Queen's  Bench,  under  our  statute  8  Vic.  cap.  13,  s.  54,  was  held  by 
such  conduct  to  have  waived  irregularities  in  the  proceedings  before  them  had  in 
the  Queen's  Bench :  Small  v.  Beasley,  3  TJ.  C.  Q.  B.  141.  If  defendant  lie  by  and 
allow  plaintiff  to  take  several  steps,  he  thereby  waives  all  previous  irregularities 
in  his  preceedings :  Arnold  v.  Fish,  5  0.  S.  140 ;  Proctor  v.  Young,  H.  T.  4  Vic. 
M.S.  R.  &  H.  Dig.  "  Irregularity,"  15.  If  he  move  a  judge  in  chambers,  he  must 
state  all  the  irregularities  he  relies  upon,  and  cannot  afterwards  in  term  resort 
to  other  irregularities,  which,  though  existing  at  the  time  of  the  application  in 
chambers,  were  then  passed  over  without  objection :  Arnold  v.  Fish,  5  0.  S.  140. 
The  summons  should  state  the  several  objections  intended  to  be  insisted  on :  see 
R.  G.  pr.  107. 

(x)  It  is  thought  that  the  court  will  impose  coBts  upon  the  plaintiff  only  in  cases 
of  irregular  proceedings,  such  as  before  the  act  would  have  been  set  aside  :  Lush. 
Pr.  2  ed.  250.  Formerly  it  was  not  usual  to  set  aside  process  where  there  was  a 
substantial  compliance  with  the  act,  or  rules  regulating  the  same:  see  .Yardley  v. 
Jones,  4  Dowl.  P.  C.  45  ;  Lewis  v.  Davison,  5  Tyr.  198  ;  Pickman  v.  Collis,  3  Dowl. 
P.O.  429  ;  Englehart  v.  Eyre,  2  Dowl.  P.C.  145 ;  Youlton  v.  Hall,  7  Dowl.  P.O.  175 ;' 
Arden  et  al  v.  Jones,  4  Dowl.  P.  C.  120 ;  Rust  v.  Chine,  3  Dowl.  P.  C.  565 ;  King  v. 
Monkhouse,  2  Dowl.  P.  C.  221.  These  cases  are  noted  not  so  much  as  authorities 
applicable  to  the  state  of  our  laws,  as  proofs  that  it  was  not  usual  for  the  court  to 
set  aside  process  when  there  was  a  substantialtyompliance  with  the  governing  statute 
or  rule  of  court.  Each  case  must  rest  upon  its  particular  circumstances.  The 
discretion  of  a  judge  in  chambers  in  such  matters  when  exercised  by  him  will  be 
seldom  reviewed  by  the  court  above :  Tadman  v.  Wood,  4  A.  &  E.  1011.  In  the 
first  place,  it  appears  that  application  under  this  section  will  in  general  be  made 
by  an  adverse  party.  It  will,  in  most  cases,  be  by  a  defendant  seeking  to  set  aside 
proceedings  for  irregularity,  or  to  have  them  amended  by  the  plaintiff.  In  many 
cases,  if  the  application  succeed,  it  may  be  held  that  plaintiff  ought  of  right  to 
pay  the  costs,  inasmuch  as  his  error  occasioned  the  application :  see  Urquhart  v. 
Dick,  3  Dowl.  P.C.  17;  Turner  v.  Gill,  3  Dowl.  P.C.  30;  Shirley  v.  Jacobs,  3  Dowl. 
P.  C.  101 ;  Cooper  v.  Waller,  3  Dowl.  P.  C.  167.  If  the  rule  or  order  be  moved 
with  costs,  and  be  afterwards  discharged  without  any  special  directions  as  to 
costs,  it  will  be  understood  as  with  costs  :  see  R.  G.  pr.  108. 

(y)  Adopted  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  21. 

(2)  The  preceding  section  (sec.  48)  applies  to  omissions  in  process  generally. 
The  present  section  applies  only  to  the  erroneous  substitution  of  one  of  the  three 
forms  of  writs  given  in  the  schedule  for  any  other  of  them :  see  Green  v.  Braddyll 
4  "W.  R.  487. 

(a)  Where  the  form  Ho.  1  to  be  used  when  the  defendant  resides  within  the 
jurisdiction  was  substituted  for  form  No.  3,  the  defendant  being  resident  without 
the  jurisdiction,  the  court,  though  they  did  not  set  aside  the  writ,  set  aside  an 
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ex  parte  application  to  a  Judge,  (J)  whether  before  or  after 
an  application  to  set  aside  the  Writ  or  any  proceeding  there- 
on, and  whether  the  same  or  notice  thereof  has  been  served! 
or  not,  the  Writ  may  be  amended  by  such  Judge  without 
costs,  (c)  19  Vic.  c.  43,  s.  33. 
Attorney  5©.  (cT)  Every  Attorney  whose  name  is  endorsed  on  any 

whose  name    ■„,..-,„,  ■  ,  .  , 

is  endorsed    Writ  issued  for  the  commencement  ot  any  action,  (e)  shall, 

to  declare  '   on  demand  in  writing  made  by  or  on  behalf  of  any  Defen- 
sueditout,    dant,   (/)  deelare  forthwith  whether  such  Writ  has  been 
plaintiff's      issued  by  him  or  with  his  authority  or  privity,  and  if  he 
soOTdered.    answers  in  the  affirmative,  (g)  then  he-  shall  also,  in  case  the 
Court  or  a  Judge  so  directs,  declare  in  writing  within  a  time 
to  be  limited  by  such  Court  or  Judge,  the  profession  or  occu- 
pation and  place  of  abode  of  the  Plaintiff,  (h)  on  pain  of 

order  obtained  by  plaintiff  allowing  him  to  proceed  as  if  personal  service  had 
been  effected  :  Hasketh  v,  Flemrning,  24  L.J.  Q.B.  255.  But  independently  of  this 
enactment,  the  court,  it  seems,  has  the  power  to  order  all  amendments  to  be 
made  necessary  for  determining  the  real  question  in  controversy  between  the  par- 
ties :  see  section  222  of  this  act,,  and  Cornish  et  al  v.  Bockin,  1  EL  <fc  B.  602. 

(6)  This  is  an  enabling  clanse,  and  it  is  the  plaintiff  who  is  to  avail  himself  of 
it :  see  Hasketh  v.  Flemrning,  24  L.  J.  Q.  B.  255,  per  Coleridge,  3. 

(c)  The  difference  between  this  and  the  preceding  section  (sec.  48)  with  respect 
to  costs,  should  be  noticed.  Amendments  under  this  section  shall  be  made  with- 
out costs.  Amendments  under  the  preceding  section  shall  be  upon  such  terms  as 
to  the  court  or  the  judge  may  seem  fit. 

(d)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  "76,  s.  7.  Much  resembles  repealed 
Stat.  12  Vic.  cap.  63,  s.  31,  which  was  a  transcript  of  Eng.  Stat.  2  fm.  IV,  cap. 
39,  s.  17.  The  object  of  this  section  is  to  give  the  defendant  full  information  as 
to  the  place  where  he  may  go,  in  order  to  settle  the  action :  see  Dawes  v.  Soli- 
monson,  6  Scott,  596. 

(e)  Applies  equally  to  writs  of  capias  and  summons :  see  Oikon  v.  Carr,  4  Dowl. 
P.  C.  618. 

(/)  No  time  is  mentioned  within  which  the  demand  must  be  made.  It  would 
be  clearly  too  late  after  verdict :  see  Hooper  v.  Harcowt,  1  H.  Blac.  534 ;  Shindler 
v.  Roberts,  Barnes,  126.  It  should  be  made  at  least  soon  after  the  circumstances 
which  render  it  necessary  have  come  to  defendant's  knowledge. 

(</)  If  the  attorney  answer  in  the  affirmative,  and  defendant  insists  upon  know- 
ing the  plaintiff's  profession,  abode,  <tc,  defendant  should  take  out  a  summons 
for  the  purpose.  Plaintiff's  attorney  is  only  bound  to  deliver  such  particulars  in 
case  the  court  or  a  judge  shall  so  order  and  direct.  In  one  case  an  order  was 
refused  where  it  appeared  that  the  object  of  the  application  was  to  arrest  plaintiff 
on  a  criminal  charge :  Harris  v.  Holler,  7  D.  &  L.  319.  But  though  required  for 
a  collateral  purpose,  it  may  sometimes  be  ordered :  Cox  v.  Boekett,  18  C.B.  N.S.  239. 

(70  A  temporary  abode  at  a  coffee  house  is  insufficient.  Defendant  entitled  to 
ask  for  a  better  residence :  Hodson  v.  Gamble,  3  Dowl.  P.  C.  174 ;  Gilson  v.  Carr, 
4  Dowl.  P.  C.  618.  If  the  information  given  be  insufficient,  a  summons  should  be 
taken  out  for  better  particulars :  Smith  v.  Bond,  2  D.  4  L.  4B0.  If  the  informa- 
tion be  false,  the  parties  who  give  it  are  punishable  for  contempt :  lb.    In  a  case 
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being  guilty  of  a  contempt  of  the  Court  from  which  such  Proceedings 

ttt  •  ■  i  A  stayed  it  he 

Writ  appears  to  have  issued:  Ci)  and  if  such  Attorney  de-  declares  he 

i  ii     i  i    vrr  •,  ■  i    ■        ■  .  ■*  did  not  sue 

Clares  that   sucb.  Writ   was   not  issued   by   him  or  with   his  it  out. 

authority  or  privity,  all  proceedings  upon  the  same  shall  be 

stayed,   and  no  further  proceedings  shall  be  taken   thereon 

without  leave  of  the  Court  or  a  Judge.  (_/)     19  Vic.  c.  43, 

s.  25. 

where  the  particulars  were  false,  an  application  to  stay  the  proceedings  made 
after  trial  was  refused,  as  it  did  not  appear  that  the  defendant  had  sustained  any 
real  prejudice  from  the  fraud  practised  upon  him :  2  D.  <fe  L.  460.  Upon  an  appli- 
cation by  defendant,  grounded  on  an  affidavit  of  his  attorney,  stating — 1.  That  he 
had  applied  to  plaintiff's  attorney  for  particulars  of  plaintiffs  residence  and  was 
informed  by  the  attorney  that  he  did  not  positively  know  plaintiff's  residence,- 
but  believed  it  to  be  at  Windsor  ;  but — 2.  That  the  defendant  had  good  ground 
to  believe  and  did  believe  that  plaintiff's  residence  was  not  at  Windsor,  but  in  the 
United  States  of  America ;  an  order  for  stay  of  preceedings  was  made,  no  cause 
being  shown :  Houghton  v.  Great  Western  E.  Co.,  3  U.  C.  L.  J.  TO.  The  liability 
to  costs  of  an  attorney  who  brings  an  action  without  knowing  or  being  able  to 
give  the  address  of  his  clients,  was  much  discussed  in  a  recent  case.  No  decision 
was  come  to,  for  the  case  went  off  upon  other  points :  see  Collins  et  al  v.  Johnson, 
16  C.  B.  588. 

(i)  Where  an  attorney  received  instructions  by  a  letter  dated  at  "  Bridport," 
and  afterwards  received  from  the  plaintiff  another  dated  at  "  Lynn,"  and  an 
order  having  been  obtained  he  gave  "  Bridport"  as  the  place  of  residence ;  it  after- 
wards appeared  that  the  plaintiff  had  left  Bridport  before  the  action  was  com- 
menced, and  a  second  order  was  obtained,  upon  which  the  attorney  gave  "  Lynn." 
This  too,  turned  out  to  be  incorrect.  The  court,  upon  motion  for  an  attachment 
against  the  attorney,  ordered  him  to  pay  the  costs  of  the  inquiry  and  of  the 
motion,  and  stayed  proceedings  until  such  time  as  a  true  address  could  be  given: 
Neal  v.  Holden,  3  Dowl.  P.  C.  493.  Under  the  old  practice,  when  an  attorney 
refused  to  comply  with  the  judge's  order,  the  court  allowed  defendant  .to  non 
pros,  plaintiff,  and  ordered  the  attorney  to  pay  the  costs :  Gynn  v.  Kirby,  1  Str. 
401.  Plaintiff's  attorney  was  required  by  a  judge's  order  to  give  forthwith  the 
address  of  the  plaintiff.  Failing  to  comply  with  the  order,  the  attachment  was 
applied  for  in  disobeying  the  judge's  order.  The  order  was  not  in  the  terms  of 
the  statute,  nor  was  it  made  a  rule  of  court,  held  that  the  application  could  not 
be  granted :  Malpass  v.  Mudd,  3  H.  &  N.  246.  Before  an  attachment  will  issue  it 
must  be  shown  that  there  was  a  demand  in  writing  made :  Brown  v.  Williams, 
1  N.  K.  (Q.  B.  1863)  260. 

(j)  These  latter  words,  "all  proceedings  upon  the  same  shall  be  stayed,"  (fee, 
were  not  used  either  in  12  Vic.  cap.  63,  s.  31,  or  in  the  English  act  2  Wm.  IV. 
cap.  39,  s.  17.  The  provision  is  a  new  one,  founded  upon  Eng.  Rule,  No.  14  of 
■  M.  T.  3  Wm.  IV. :  Jervis  N.  B.  4  edn.  98,  from  which  our  Eule  H.  T.  13  Vic. 
No.  12,  was  copied.  It  is  not  clear  but  that  the  court,  independently  of  this 
enactment,  has  the  powers  therein  conferred.  In  Oppenheim  v.  Harrison,  1  Burr. 
20,  proceedings  were  set  aside  on  the  ground  of  an  attorney's  name  having  been 
used  without  his  authority.  See  also  Hopwood  v.  Adams,  5  Burr.  2660,  where  a 
judgment  was  set  aside  under  like  circumstances.  The  attorney,  besides,  is  an 
officer  of  the  court,  and  as  such  bound  to  obey  orders  of  the  court  in  reference  to 
actions  J>y  him  conducted.  The  general  jurisdiction  of  the  court  gives  it  power 
to  control  its  own  process,  and  prevent  that  process  from  being  abused:  see 
Johrtson  v.  Birley  et  al,  5  B.  &  Al.  840 ;  Worien  v.  Smith,  5  B.  &  Al.  543,  note  a ; 
Braceby  v.  Dallon,  2  Str.  704. 
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APPEARANCE. 

Defendant         5t.  (A)  The  Defendant  may  appear  (J)  at  any  time  before 

at  any  Judgment,  (m)  and  if  he  appears  after  the  time  specified 

judgment,     either  in  the  Writ  of  Summons  or  in  the  warning  indorsed 

on  any  Writ  of  Capias  served  on  him,  or  in  any  rule  or  .order 

(k)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  29.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  16.  The  immediate  object  of 
the  writ  is  "  to  cause  the  defendant  to  appear,"  which  is  done  by  the  entry  of  a 
memorandum  of  appearance  with  the  proper  officer.  This  memorandum  was 
until  lately  entered  either  by  defendant  himself  when  he  chose  to  appear,  or  by 
plaintiff  for  him  when  he  neglected  to  do  so.  Some  persons  are  of  opinion  that 
an  appearance  is  an  unmeaning  form  and  "  altogether  needless ;"  but  the  Common 
Law  Commissioners  thought  differently.  They  described  it  as  "  a  convenient 
mode  of  intimating  to  plaintiff  defendant's  intention  of  resisting  the  action." 
When,  however,  the  time  fixed  by  the  practice  of  the  court  for  appearance  is 
allowed  by  defendant  to  elapse  without  appearance,  it  may  reasonably  be  assumed 
that  defendant,  as  he  has  not  "  intimated  his  intention,"  has  no  intention  of  resist- 
ing the  plaintiff's  proceedings.  In  the  face  of  such  a  presumption  an  appearance 
by  plaintiff  for  defendant  is  most  undoubtedly  an  "  unmeaning  form."  Therefore 
the  legislature  by  the  enactments  following  have,  upon  the  recommendation  of 
the  Common  Law  Commissioners,  abolished  the  latter  mode  of  appearance,  techni- 
cally known  as  "  appearances  per  statute."  But  as  the  presumption  arising  from 
the  fact  that  no  appearance  has  been  entered  by  defendant,  and  that  he  has  no 
intention  of  defending,  may  not  always  be  consistent  with  facts,  it  is  provided  by 
this  act  that  defendant  may,  upon  certain  conditions,  "  appear  at  any  time  before 
judgment."  Defendant  may  at'  any  time  come  in  and  watch  his  rights,  without 
prejudice  to  the  plaintiff.  Appearing  before  plea  pleaded,  he  will  have  every 
advantage  that  an  appearance  would  have  given  if  made  within  the  appointed 
time.  If  he  appear  after  plea  pleaded  he  will  be  in  a  position  to  see  to  the  regu- 
larity of  plaintiff's  proceedings.  Qu.  If  defendant  appear  after  the  time  limited 
to  a  writ  specially  indorsed,  is  plaintiff  thereby  debarred  from  entering  judgment  ? 
see  Royers  v.  Hunt,  10  Ex.  474.  If  a  plaintiff  under  the  old  practice  entered  an 
appearance  for  defendant  it  was  unnecessary  for  plaintiff  afterwards  to  serve  a 
demand  of  plea  before  signing  judgment.  This  too  was  held  to  be  the  law  in  a 
case  where  the  defendant  after  the  time  limited  for  appearance  and  after  an 
appearance  per  statute  by  plaintiff,  himself  entered  an  appearance  and  gave  notice 
to  plaintiff:  see  Davis  v.  Cooper,  2  Dowl.  P.  C.  135.  An  infant  can  only  appear 
by  guardian :  Frescobaldi  v.  Kinaslon,  2  Str.  784 ;  Leech  v.  Clabburn,  2  L.  M.  &  P. 
614;  Jarman  v.  Lucas,  15  C.  B.  N".  S.  474.  And  not  by  prochein  amy:  Simpson 
v.  Jackson,  Cro.  Jac.  640 ;  Fitzgerald  v.  Villiers,  3  Mod.  236  ;  Carr  v.  Cooper, 
1  B.  &  S.  230.  See  further  Lees  v.  Smith,  5  H.  &  N.  632;  Collins  v.  Brook  (in 
Error),  6  H.  it  I.  700.  The  appearance  must  be  duly  stamped  when  entered: 
Bank  of  Montreal  v.  Harrison,  4  Prac.  R.  331,  per  Draper,  C.  J. 

(I)  If  defendant  appear  under  this  section,  he  will  thereby  waive  irregularities 
in  the  writ,  copy,  and  service,  nay,  even  the  total  want  of  a  writ.  Moreover,  in 
doing  so  he  submits  himself  to  the  jurisdiction  of  the  court  in  which  he  appears, 
no  matter  where  the  cause  of  action  arose :  see  Forbes  et  al  v.  Smith,  10  Ex.  717; 
also  Humble  el  al  v.  Bland,  6  T.  R.  255.  The  appearance  if  defective  but  not  void 
may  be  amended :  see  Wlieston  v.  Packman,  3  Wils.  49 ;  Bate  v.  Bolton,  4  Dowl. 
P.  C.  677. 

(to)  There  can  be  no  judgment  until  judgment  has  been  fully  signed.  An 
appearance  filed  while  plaintiff  is  signing  judgment  is  in  time,  though  plaintiff 
affect  to  disregard  it:  Harris  v.  Andrews,  3  U.  C.  L.  J.  31. 
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to  proceed  as  if  personal  service  had  been  effected,  (w)  he 
shall,  after  notice  of  such  appearance  to  the  Plaintiff  or  his 
Attorney,  be  in  the  same  position  as  to  pleadings  or  other 
proceedings  in  the  action  as  if  he  had  appeared  in  time ;  (o) 
but  a  Defendant  appearing  after  the  time  appointed  by  the  His  position 
Writ,  shall  not  be  entitled  to  any  further  time  for  pleading  or 
for  any  other  proceeding  than  if  he  had  appeared  within  such 
appointed  time ;  (^>)  and  if  the  Defendant  appears  after  the 
time  appointed  by  the  Writ,  and  omits  to  give  such  notice  of 
his  appearance,  the  Plaintiff  may  proceed  as  in  case  of  non- 
appearance, (g)     19  Vic.  cap.  43,  s.  62. 

«S53-    (V)   Every   appearance   by  the   Defendant   in   per- 

(m)  i.  e.  "  Within  ten  days  after  service  of  writ :"  see  Schedule  A.  No.  1.  An 
attorney,  by  accepting  service  of  a  writ  of  summons  for  his  client,  undertakes  to 
appear  for  Mm,  but  the  attorney  has  the  same  time  to  appear  for  defendant  as  if 
the  service  of  the  writ  of  summons  had  been  made  on  defendant  himself :  Starratt 
v.  Manning,  3  "U.  C.  L.  J.  10. 

(o)  "  He  shall,  after  notice,  &c."  Where  appearance  is  entered  after  due  time 
though  before  judgment,  there  should  be  notice  of  it:  Mhodes  v.  Bryant,  2  F.  &  F. 
2f>5.  Though  the  notice  here  intended  is  a  written  one  (K.  G.  pr.  131),  a  knowledge 
by  plaintiff  that  an  appearance  has  been  entered  may  in  some  cases  be  held  to 
dispense  with  the  necessity  for  such  a  notice.  Thus,  where  the  writ  of  summons 
specially  indorsed  was  served  on  30th  August ;  defendant  on  9th  September,  en- 
tered an  appearance,  but  gave  no  notice  thereof  to  plaintiff's  attorney,  as  required 
by  this  section.  On  the  same  day,  plaintiff's  attorney  having  seen  the  entry  of 
the  appearance  in  the  proper  book,  at  the  office  of  the  deputy  clerk  of  the  crown, 
and  having  also  seen  the  appearance  itself,  notwithstanding,  signed  judgment  for 
non-appearance.  Held  that  the  "  knowledge  of  the  plaintiff,  that  an  appearance 
was  entered,  though  it  was  entered  on  the  morning  of  the  day  after  it  should 
have  been  entered  according  to  the  time  of  the  service  of  the  writ  of  summons, 
was  sufficient  to  dispense  with  a  written  notice  by  the  defendant  that  he  had 
appeared :"  Lanark  and  Drummond  Plank  Road  Co.  v.  Bothwell,  2  U.  G.  L.  J.  229. 
Besides,  it  was  in  this  case  considered  that  "  plaintiff  did  not  allow  time  for  such 
notice  to  be  given — for  the  appearance  was  entered  at  the  opening  of  the  office 
in  the  morning,  and  plaintiff's  attorney  came  at  the  same  time  with  the  papers 
prepared  to  sign  judgment,  although  seeing  the  appearance  entered  :"  lb.  The 
summons  to  set  aside  the  judgment  was  made  absolute  without  costs,  because 
"  it  appeared  that  the  deputy  clerk  of  the  crown  had  received  the  appearance  the 
day  before  with  instructions  to  keep  it  and  file  it  the  first  thing  next  morn- 
ing:" lb, 

(p)  Otherwise  plaintiff  might  be  prejudiced :  see  Davis  v.  Cooper,  2  Dowl.  P.O. 
135,  per  Bayley,  J. 

(o/)  This  is  not  contained  in  the  English  section.  It  is  necessary  in  order  to 
relieve  plaintiff  from  searching  the  crown  office  from  day  to  day  as  he  proceeds 
with  his  suit,  in  anticipation  of  an  appearance  after  the  time  limited  for  appear- 
ance has  expired. 

(r)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  30.  Founded  on  the  first 
report  of  the  Common  Law  Commissioners,  section  18.    The  object  of  this  section 
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Defendant     son  (s\  gha]i  g;ve  an  address  (0  at  which  all  pleadings  and 

appearing  in  J  °  ,  .      '  .  , 

person  to  other  proceedings  not  requiring  personal  service  may  Deleft 
address.  for  him,  (u)  and  if  such  address  be  not  given,  the  appearance 
shall  not  be  received,  (y)  and  if  an  illusory  or  fictitious 
address  be  given,  the  appearance  shall  be  irregular  and  may 
pleadings,  be  set  aside  (w)  by  the  Court  or  a  Judge,  (a;)  and  the  Plaintiff 
serve™."3'  e  may,  by  the  Court  or  Judge,  be  permitted  to  proceed  (jf)  by 

is  to  compel  defendants  appearing  in  person  to  give  to  plaintiff's  attorney  full 
and  correct  information  as  to  the  address  or  place  at  which  all  papers  not  requir- 
ing personal  service, may  be  left. 

(s)  This  section  applies  only  to  cases  where  defendant  appears  in  person.  The 
form  of  appearance  is  given  in  the  following  section  (sec.  53).  A  defendant  who 
appears  in  person  is  bound  to  know  the  practice  of  the  court  and  cannot  be 
suffered  to  excuse  himself  on  the  ground  of  ignorance :  see  Gillingham  v.  Waskett, 
McClel.  668.  He  is  bound  too  by  the  same  rules  as  he  would  have  been  had  he 
appeared  by  attorney:  Kerry  v.  Reynolds,  4  Dowl.  P.O.  234.  But  there  is  nothing 
to  prevent  a  defendant  who  appears  in  person  afterwards  pleading  by  attorney : 
see  Soper  v.  Draper  et  al,  2  0.  S.  289  ;  Kerrison  v.  Wallingborough,  5  Dowl.  P.  C. 
564;  see  also  R.  G.  pr.  139. 

(t)  The  memorandum  stating  the  address  together  with  the  appearance  to  be 
given  to  the  proper  officer  and  filed  by  him :  section  53.  The  memorandum  of 
address  to  be  filed  "  as  a  paper  in  the  cause."  "  Such  address  or  place  to  be  not 
more  than  two  miles  from  such  office :"  see  R.  G.  pr.  138. 

(v)  Notices,  summonses,  rules,  orders,  and  generally  all  proceedings  subsequent 
to  the  writ,  including  pleadings,  may  be  sufficiently  served  though  the  service  be 
not  personal :  see  K.  G.  pr.  138.  A  rule  nisi  for  an  attachment  is  an  exception  to 
this  practice.  The  address  given  by  defendant  may  or  may  not  be  his  residence. 
If  his  residence,  the  service  may  be  made  on  a  servant,  and  must  at  all  events  be 
shown  to  have  been  made  upon  some  person  connected  with  his  residence :  Taylor 
v.  Whitworth,  1  Dowl.  ~N.  S.  600.  If  the  place  of  address  be  not  his  residence, 
then  it  seems  the  service  must  be  made  upon  some  person  connected  with  the 
place  so  named.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and 
other  proceedings,  must  be  made  before  7  o'clock  p.m.,  except  on  Saturdays, 
when  it  must  be  made  before  3  o'clock  p.m.  :  see  R.  G.  pr.  135. 

(v)  i.  e.  By  the  officer  whose  dnty  otherwise  it  would  be  to  file  it. 

(w)  It  is  important  here  to  note  the  distinction  between  an  irregularity  and 
a  nullity.  The  former  may  be  waived  by  the  conduct  of  the  party,  who  is  enti- 
tled to  take  advantage  of  it,  and  stands  good  at  least  till  set  aside.  The  latter  is 
incapable  of  being  waived,  and  has  no  force  or  effect  whatever.  An  appearance, 
if  defective  in  the  particulars  mentioned  in  this  section,  is  declared  to  be  an  irre- 
gularity. To  set  aside  an  irregularity,  the  party  objecting  must  apply  within  a 
reasonable  time  and  before  taking  any  fresh  step  after  knowledge  of  the  irregu- 
larity: see  R.  G.  pr.  106.     See  also  Herr  v.  Douglass,  4  Prac.  102. 

(x)  Court  or  judge  :  see  note  w  to  section  48. 

(y)  "  Permitted  to  proceed,"  &c.  Qu.  Does  this  intend  an  application  to  the 
court  or  judge  for  the  necessary  permission  ?  There  is  nothing  to  hinder  plaintiff 
moving  at  one  and  the  same  time  to  set  aside  the  appearance  and  to  be  allowed 
to  proceed  in  the  manner  pointed  out  by  this  section. 
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sticking  up  the  proceedings  in  the  office  from  whence  the 
Writ  was  sued  out.  (a)     19  Vic.  c.  43,  s.  63. 

53.   (a)  The  mode  of  appearance  to  every  such  Writ  of  Mode  and 
Summons  under  the  authority  of  this  Act,  shall  be  by  filing  pe™anoe.1'" 
with  the  proper  officer  in  that  behalf,  (&)  a  memorandum  in 
writing  according  to  the  following  form,  or  to  the  like  effect:  (c) 


(z)  Plaintiff  in  his  explication  must  show  that  the  appearance  is  without  an 
address ;  or  an  address  which  is  illusory  or  fictitious ;  or  that  the  address  or 
place  given  is  more  than  two  miles  from  the  office  of  the  clerk  or  deputy  clerk  of 
the  crown :  as  to  this  latter  see  R.  G.  pr.  138.  To  prove  an  appearance  without 
the  necessary  address,  the  fact  after  search  may  be  sworn  to  in  positive  terms.  To 
prove  a  given  address  to  be  illusory  or  fictitious,  it  will  be  necessary  to  set  forth 
particular  facts  which  lead  to  that  conclusion.  "  Illusory"  means  that  which 
deceives,  while  "  fictitious"  may  mean  that  which  is  designedly  untrue.  If  from 
inquiries  made  at  the  place  given  as  the  address  of  defendant  it  turn  out  that  the 
address  be  really  fictitious  or  illusory,  plaintiff,  it  is  apprehended,  is  in  a  position 
to  apply  without  further  inquiry.  But  it  must  be  shown  by  plaintiff  that  he  used 
due  diligence  in  order  to  find  the  address  given  by  defendant :  Fry  v.  Rogers, 
2  Dowl.  P.  C.  412.  Special  inquiries  must  be  made  at  the  place  designated.  As 
to  the  sufficiency  of  the  inquiries  see  Fry  v.  Rogers,  2  Dowl.  P.  C.  412  ;  also  Hem- 
ming v.  Duke,  2  Dowl.  P.  C.  637.  To  prove  that  the  address  or  place  given  is 
more  than  two  miles  from  the  office  of  the  clerk  or  deputy  clerk  of  the  crown,  an 
affidavit  of  the  fact  must  be  produced.  If  the  application  by  plaintiff  to  be  per- 
mitted to  proceed  in  manner  directed  by  this  section  be  an  application  separate 
and  distinct  from  that  to  set  aside  the  appearance  for  irregularity,  it  may  be  that 
the  order  will  be  granted  absolute  in  the  first  instance :  see  Bridger  v.  Austin, 

1  Dowl.  P.  C.  272. 

(a)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s>  31.  This  section  is  also  a 
copy  of  our  statute  12  Vic.  cap.  63,  s.  23.  The  origin  of  both  sections  appears  to 
be  Eng.  Stat.  2  Wm.  IV.  cap.  39,  s.  2,  with  which  both  almost  literally  agree. 

(b)  In  Eng.  Act,  "  By  delivering  a  memorandum  to  the  proper  officer  or  person 
in  that  behalf,  &c."  The  difference  between  ours  and  the  English  section  ap- 
pears to  be  one  rather  of  form  than  of  substance.  It  must  be  intended  that  the 
officer  should  keep  an  appearance  book  or  other  record  in  which  entries  may  be 
made.  The  statute  is  silent  upon  the  subject ;  but  R.  G.  pr.  1  makes  positive  pro- 
vision for  an  appearance  book.  The  rule  is  in  effect  a  re-enactment  of  old  Rule  13 
of  H.  T.  13  Vic. 

(c)  The  forms  here  given  are  substantially  the  same  as  those  of  Eng.  Stat. 

2  Wm.  IV.  cap.  39,  Seh.  No.  2,  and  Prov.  Stat.  12  Vic.  cap.  63,  Sch.  No.  2.  The 
schedvdes  to  both  these  statutes  in  reality  gave  three  forms.  1.  Where  defendant 
appeared  in  person.  2.  Where  he  appeared  by  attorney.  3.  "Where  plaintiffs 
attorney  appeared  for  defendant.  The  last  of  these  three  has  of  course  been 
omitted  from  the  forms  above  given.  Appearance  by  plaintiff  for  defendant  is 
practically  abolished  by  section  54  of  this  act.  The  form  here  prescribed  must 
be  strictly  followed.  Where  an  act  of  parliament  expressly  provides  that  a  thing 
is  to  be  done  in  a  given  form,  the  statute  must  be  closely  pursued :  see  Warren  v. 
Love,  7  Dowl.  P.C.  602 ;  Cddrington  v.  Curlewis,  9  Dowl.  P.O.  968.  Still  the  form 
so  given  need  only  be  followed  in  cases  in  which  it  is  applicable.  In  cases  where 
the  form  does  not  apply  an  appearance  may  be  entered  by  keeping  as  closely  to 
the  form  prescribed  as  possible:  see  Smithy.  Wedderburne,  4  D.  &  L.  297,  per 
Pollock,  C.  B.    If  t\yo  or  more  defendants  in  the  same  action  appear  at  the  Bame 
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The  Defendant,  C.  D, 
appears  in  person,  (d) 
or 
E.P.  (e)  Attorney  for  C.  (/) 


A.  B.,  Plaintiff,  against  C.  D.,' 
Defendant,  or 
against  C.  D.,  and  another 

or 
against  C.  D.,  and  others.  J       D.  (g)  appears  for  him. 

(If  the  Defendant  appears  in  person,  here  give  his  address!)  (A) 

Entered  the day  of ,  A.D.,  one  thousand 

eight  hundred  and  (i) .     19  Vic.  e.  43,  s.  64. 


time  by  the  same  attorney,  the  names  of  all  such  defendants  may  be  inserted  in 
the  one  memorandum  of  appearance  :  R.  G.  pr.  2. 

(d)  If  defendant  be  sued  by  initials  or  by  his  wrong  name  he  would  do  well  to 
appear  by  his  right  name :  Lomax  v.  Kilpin,  4  D.  &  L.  295.  In  the  margin  of  the 
appearance  paper  it  may  be  stated  that  he  is  sued  by  the  wrong  name :  see 
Hobson  v.  Wadsmrik,  8  Dowl.  P.  C.  601 ;  Kitchen  v.  Roots,  lb.  232.  If  he  appear 
by  his  right  name,  then  plaintiff  may  declare  against  him  in  such  name,  mention- 
ing, however,  that  he  was  sued  by  the  other  thus — "  A.  B.,  by  E.  F.  his  attorney, 
sues  C.  D.,  who  has  been  summoned  by  the  name  of  G.  D. :"  see  Doo  v.  Butcher, 
3  T.  E.  611.  Thus  the  suit  may  proceed  without  difficulty.  But  if  defendant 
appear  by  the  wrong  name,  plaintiff  may  also  declare  against  him  by  that  name : 
see  Clark  v.  Baker,  13  East.  273  ;  Stroud  v.  Gerrard,  1  Salk.  8 ;  Chit.  Arch.  12  ed. 
220.  Also  see  Gould  v.  Barnes,  3  Taunt.  504 ;  Williams  v.  Bryant,  6M.AW.  447. 
If  the  mistaken  name  be  idem  sonans  there  will  be  no  irregularity,  thus — Law- 
rance  for  Lawrence :  Webb  v.  Laurrence,  1  C..  &.  M.  806. 

(e)  The  name  of  the  attorney  must  be  given :  see  Warren  v.  Love,  7  Dowl.  P.O. 
602.  And  defendant  cannot  appear  by  more  than  one  attorney :  see  Williams  v. 
Williams,  10  M.  <&  W.  178,  per  Abinger,  C.  B.  But  such  an  appearance  would  be 
an  irregularity  only,  and  not  a  nullity :  lb. 

(/)  An  appearance  by  a  person  who  is  not  an  attorney  of  the  court,  does  not, 
it  seems,  entitle  the  opposite  party  to  sign  judgment  but  only  to  move  to  set 
aside  proceedings :  see  Bazley  v.  Thompson,  4  Tyr.  955.  And  when  an  attorney 
without  authority  appeared,  and  defendant  had  not  received  any  notice  of  the 
writ,  the  service  of  the  writ  and  all  subsequent  proceedings  were  set  aside :  Wright 
it  at  v.  Hull,  2  Prac.  R.  26. 

(g)  An  appearance  thus  worded — "  In  Q.  B.,  Thomas  "Warren,  plaintiff,  against 

George  Love,  defendant, attorney,  appears  for ,"  was  held  to  be  a 

nullity:  Warren  v.  Love,  7  Dowl.  P.  C.  602 :  see  Oodrinqlon  v.  Ourlewis,  9  Dowl. 
P.  C.  968.  - 

(h)  As  to  appearances  in  person,  see  preceding  section  and  notes  thereto. 

(«)  This  blank  it  is  presumed  must  be  filled  in  as  of  the  date  of  entry.  The 
English  statute  is  to  the  effect  that  the  appearance  must  "  be  dated  on  the  day  of 
the  delivery  thereof:"  section  81.  These  words  have  not  been  copied  by  our 
legislature ;  but  their  omission  cannot  be  of  much  importance.  A  blank  is-  left 
by  the  legislature  in  the  form  here  given  for  some  date  which  the  appearance  is 
to  bear.  It  cannot  be  any  other  than  the  day  of  the  date  of  filing.  The  officer 
who  files  an  appearance  is  bound  to  mark  upon  it  the  day  upon  which  it  was  filed 
with  him :  see  R.  N.  pr.  1.  Supposing  the  assumption  here  made  as  to  the  date  of 
an  appearance  to  be  correct,  it  follows  that  no  appearance  ought  to  be  entered 
nunc  pro  tunc.    If  defendant  enter  an  appearance,  having  a  mistake  in  name,  date, 
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54.  (J)  In  no  case  shall  it  be  necessary  for  the  Plaintiff  Plaintiff 

J  need  not  en- 

to  enter  an  appearance  for  the  Defendant.     19  Vic.  c.  43,  terapuear- 

-  j,  ance  for 

S.  Oy.  defendant. 

55,  (J)  In  case  of  non-appearance  by  the  Defendant  where  proceedings 
the  Writ  of  Summons  has  been  indorsed  in  the  special  form  appearance 
hereinbefore  provided,  (m)  and  in  case  the  Plaintiff  files  the  of  defendant 


4c,  lie  should  apply  to  amend  it  and  not  enter  a  fresh  one :  see  Bate  v.  Bolton, 
4  Dowl.  P.  0.  677.  Where  an  appearance  is  improperly  entered  and  not  a  nullity, 
it  may,  on  application  be  struck  out :  see  Paget  v.  Tliompson,  3  Bing.  609.  A 
judge's  order  to  set  aside  an  appearance  must  be  served  before  it  will  operate: 
see  Belcher  v.  Goodered,  4  D.  4  L.  814. 

(j)  Taken  from  Eng.  Stat.  15  4  16  Vic.  cap.  76,  s.  26.  The  phraseology  or 
R.G.  pr.  132,  which  provides  for  the  service  of  declarations  and  subsequent  plead- 
ings "  as  well  as  where  the  plaintiff  has  entered  an  appearance  for  the  defendant,  as 
where  the  defendant  has  appeared  in  person,"  is  not  quite  correct.  Appearances 
by  plaintiffs  for  defendants  are  by  this  section  rendered  unnecessary,  if  not 
abolished:  Wallace  v.  Frazer,  2  U.  C.  L.  J.  184. 

Ik)  Held  not  to  apply  to  actions  in  which  the  writ  had  been  issued  before  the 
act  came  into  force :   Goodliffe  v.  Neaves,  8  Ex.  134 ;  Eadon  v.  Roberts,  9  Ex.  227. 

(I)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  27.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  15.  This  section  introduces 
an  entirely  new  proceeding,  and  the  words  of  the  section  have  no  reference  what- 
ever to  established  practice:  Rowberry  v.  Morgan,  9  Ex.  736,  per  Parke,  B.  Qu. 
"Whether  the  words  of  the  section  being  affirmative  take  away  the  general  powers 
of  the  court  over  their  judgments,  or  are  merely  cumulative  in  their  effects : 
see  Ball  v.  Scotson,  9  Ex.  238. 

(m)  i.  e.  by  section  15,  which,  be  it  observed,  merely  applies  to  cases  where 
the  defendant  is  within  the  jurisdiction  of  the  court.  Proceedings  under  this 
section  can  only  be  had  "  in  case  of  non-appearance  by  defendant."  Plaintiff's 
attorney  should  therefore  be  careful  to  search  for  an  appearance  immediately 
before  making  his  application  to  the  court  or  a  judge.  The  search  ought  to  be 
made  if  possible  on  the  day  of  the  application.  The  affidavit  should  be  explicit 
and  positive  to  the  effect  that  a  search  for  appearance  was  made  and  that  no 
appearance  has  been  entered.  Thus,  "  And  I  further  say,  that  the  said  defendant 
hath  not  appeared  to  this  action  \or  had  not  appeared  in  this  action  at  the  hour 

of ■  in  the  afternoon  of  the day  of instant,  and  that  he  has 

not,  to  the  best  of  my  knowledge  and  belief,  since  appeared  thereto"] :  see  R.  G. 
pr.  112.  Under  the  old  practice,  where  an  appearance  had  in  fact  been  entered 
for  defendant  but  was  mislaid  by  the  deputy  clerk  of  the  crown  and  overlooked 
by  plaintiff's  attorney,  wh<5  entered  an  appearance  per  statute  and  proceeded  to 
judgment,  the  proceedings  were  set  aside :  Ryan  et  al  v.  Leonard,  3  0.  S.  307. 
But  held  under  almost  similar  circumstances  that  after  judgment  by  default  and 
notice  of  assessment,  it  was  too  late  to  object  to  the  irregularity :  Keichum  et  al 
v.  Reefer,  6  0.  S.  56  ;  see  also  Mapel  v.  Woodgale,  10  Jur.  839.  Where  an  appear- 
ance filed  by  defendant  was  by  mistake  indorsed  with  the  letters  "C.  C."  which 
misled  the  deputy  clerk  of  the  crown,  who  was  also  clerk  of  the  county  court,  and 
caused  him  to  file  the  appearance  among  his  county  court  papers,  and  the  plaintiff 
finding  no  appearance  signed  judgment,  the  judgment  was  set  aside  upon  payment 
of  costs  by  defendant :  Bickie  et  al  v.  Mmslie,  3  U.  C.  L.  J.  107 ;  but  see  Bank  of 
Montreal  v.  Harrison,  4  Prac  R.  331,  per  Draper,  C.  J.    The  court  refused  to  allow 
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on  Writ        "Writ  of  Summons,  and  an  affidavit  of  personal  service  there- 

specially  __ 

endorsed,  of,  (ra)  or  in  case  of  service  on  a  corporation,  tiles  an  affidavit 
of  service  in  the  manner  in  this  Act  authorized  for  service  on 
corporations,  or  files  a  rule  of  Court,  or  a  Judge's  Order  for 
leave  to  proceed  under  the  provisions  of  this  Act,  (o)  such 
Plaintiff  may  at  once  sign  final  judgment  in  the  form  (A), 

judgment  No.  7,  for  any  sum  not  exceeding  the  sum  indorsed  on  the 
Writ,  together  with  interest  to  the  date  of  the  judgment,  and 
costs  to  be  taxed  in  the  ordinary  way,  (p)  and  no  proceeding 

a  plaintiff  to  enter  an  appearance  per  statute  without  the  usual  affidavit  and  the 
day  of  indorsement  of  service  upon  the  writ,  although  defendant  admitted  the 
receipt  of  the  copy  of  writ  left  at  bis  dwelling-house :  Russell  v.  Lowe,  2  Dowl. 
N.  S.  233  ;  but  see  Aston  v.  Greathead,  2  Dowl.  N.  S.  547;  Rolfe  v.  Paget,  1  B.  C. 
Rep.  78,  per  Wightman,  J.  An  appearance  entered  by  plaintiff  for  an  infant 
defendant  has  been  held  to  be  a  ground  of  error  :  Btepliens  v.  Lowndes,  3  D.  &  L. 
205;  James  v.  Aswell,  11  Jur.  562. 

(n)  This  provision  is  in  a  manner  a  substitution  for  the  old  form  of  appearance 
per  statute.  And  it  has  been  held  that  in  order  to  entitle  a  plaintiff  to  enter  an 
appearance  per  statute  actual  personal  service  of  the  writ  was  necessary :  see 
Goggs  v.  Lord  Buntinglower,  1  D.  <fc  L.  699 ;  and  Christmas  v.  Mcke,  6  D.  &  L.  156. 
The  affidavit  need  not,  it  seems,  now  more  than  formerly  show  the  manner  of 
service.  Deponent  if  positive  may  in  general  terms  swear  that  he  "  personally 
served  defendant  with  a  true  copy  of  the  annexed  writ  of  summons." 

(o)  This  rule  or  order  to  be  obtained  pursuant  to  section  16.  An  application 
to  rescind  the  order  when  obtained  may  be  supported  by  affidavits  contradicting 
those  upon  which  the  order  was  obtained.  This  too  without  an  affidavit  of  merits : 
see  Ball  v.  Scolson,  9  Ex.  238. 

(p)  "At  once  to  sign  final  judgment."  Plaintiff,  it  would  appear,  is  not  bonnd 
to  delay  signing  judgment  until  a  copy  of  the  order  has  been  brought  to  defendant's 
notice  :  Hall  v.  Scotson,  9  Ex.  238,  per  Parke,  B.  This,  if  a  correct  opinion,  is 
in  strict  conformity  with  the  old  practice.  A  plaintiff  who  had  entered  an  appear- 
ance for  defendant  was  not  bound  to  take  much  further  notice  of  him  in  the 
subsequent  proceedings.  Judgment  signed  where  defendant  has  not  appeared 
without  filing  an  affidavit  of  personal  service  or  obtaining  a  judge's  order  to  be 
allowed  to  proceed,  would  be,  it  is  apprehended,  utterly  void :  see  Lane  v.  Mc- 
Donell,  H.  T.  7  Wm.  IV.  MS.  R.  &  H.  Dig.  "  Appearance,"  4 ;  Nicholv.  McKelwy, 
E.  T.  2  Vic.  MS.  R.  &  H.  Dig.  same  title,  6  ;  Roberts  v.  Spurr,  3  Dowl.  P.  C.  551, 
sed.  qu.  See  Watson  v.  Low,  5  Dowl.  P.  C.  584 ;  Williams  v.  Strahan,  1  N.  E.  309. 
But  held  that  a  defendant  who  pleaded  a  plea  which  was  a  nullity,  was  not  in  a 
position  to  move  afterwards  to  set  aside  interlocutory  judgment,  upon  the  ground 
that  there  was  no  appearance  entered  :  Brewster  v.  Davy,  H.  T.  2  Vic.  MS.  R.  & 
H.  Dig.  "Appearance,"  5.  Qu.  Whether  plaintiff  is  prevented  from  signing  judg- 
ment when  a  defendant  has  in  fact  appeared  but  entered  his  appearance  after  the 
time  limited  by  the  writ  ?  see  Rogers  v.  Sunt,  10  Ex.  474.  It  is  improper  to  sign 
judgment  for  a  sum  including  interest,  when  the  interest  is  not  due  upon  a  con- 
tractexpressed  or  implied:  see  Rodwayv.  Lucas,  10  Ex.  667.  The  only  exception 
to  this  rule  appears  to  be  an  action  upon  a  bill  of  exchange  or  promissory  note, 
in  which  action  plaintiff  may  in  his  special  indorsement  claim  interest  as  a  matter 
of  course :  lb.  10  Ex.  674,  per  Pollock,  O.B.  The  court  after  judgment  signed  will 
not  presume  that  the  claim  for  interest  indorsed  upon  the  writ  is  made  without 
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in  Error  or  Appeal  shall  lie  on  any  such  Judgment ;  (q)  and  Execution. 
the  Plaintiff  may,  at  the  expiration  of  eight  days  from  the  last 
day  for  appearance  and  not  before,  issue  execution  upon  such 
judgment;  (r)  but  the  Court  or  a  Judge  may,  after  final 
judgment,  let  in  the  Defendant  to  defend,  (s)  upon  an  appli-  Defendant 
cation  supported  by  satisfactory  affidavits  accounting  for  the  Stodefend. 

foundation.  If  such  were  the  fact,  it  was  the  duty  of  defendant  to  appear  and 
question  it.  Not  having  done  so,  he  will  be  impliedly  taken  to  have  admitted  the 
correctness  of  the  claim:  lb.  10  Ex.  610,  per  Pollock,  C.  B.  See  further  Smart  v. 
Niagara  &  Detroit  R.  Co.  12  U.C.C.P.  4  04 ;  Northern  R.  Go.  v.  Lister,  4  Prac.  R.  1 20 ) 
and  note  n  to  section  15.  On  an  application  to  set  aside  a  final  judgment  on  a 
writ  not  specially  indorsed  or  indorsed  so  improperly,  on  the  ground  that  the 
judgment  should  have  been  interlocutory,  defendant  should  produce  the  writ  or 
copy  showing  that  it  was  not  so  indorsed,  or  that  it  was  not  a  proper  case  for 
special  indorsement :  Kerr  el  al  v.  Bowie,  3  U.  C.  L.  J.  150. 

(q)  These  words  are  not  in  the  English  act.  They  have  reference  to  appeals 
under  our  Error  and  Appeal  act,  Con.  Stat.  IT.  C.  cap.  13.  "Error"  in  the  Eng- 
lish act,  where  the  word  is  used,  has  reference  to  proceedings  in  error  in  the 
Exchequer  Chamber.  There  are  in  England  three  courts  of  co-ordinate  jurisdic- 
tion— Queen's  Bench,  Common  Pleas,  and  Exchequer.  No  appeal  lies  directly 
from  one  to  the  other.  But  an  appeal  may  be  had  from  any  one  of  the  three  to 
the  other  two  united.  The  two  so  united  form  the  court  known  as  the  "  Exche- 
quer Chamber." 

()■)  The  judgment  is  now  final,  instead  of  being  interlocutory  as  heretofore ; 
though  final  execution  cannot  be  issued  until  the  expiration  of  eight  days  from 
the  last  day  for  appearance.  As  to  computation  of  the  time,  see  Blunt  v.  Haslop, 
9  Dowl.  P.  C.  982.  These  eight  days  include  Sunday,  whether  that  day  be  either 
one  of  the  intermediate  days  or  the  last  of  such  eight  days:  Rowberry  v.  Morgan, 
9  Ex.  730.  If  the  last  of  the  eight  days  be  Sunday,  plaintiff  will  be  entitled  to 
issue  execution  on  the  following  day,  Monday:  lb.  per  Martin,  B.  Where  the 
writ  specially  indorsed  was  issued  on  9th  February,  and  was  served  on  11th  Feb- 
ruary, and  consequently  the  time  for  appearance  expired  on  19th  February  (eight 
days  only  being  allowed  by  the  English  act,  ten  by  ours)  and  judgment  was 
signed  on  20th  February,  plaintiff  then  desirous  to  issue  execution,  and  finding 
the  eight  days  under  the  act  expire  on  Sunday,  issued  the  writ  on  the  following 
day  (Monday,  27th  February),  held  regular:  lb.  "Where  the  writ  specially 
endorsed  was  served  on  31st  December,  1856,  and  execution  in  default  of  appear- 
ance issued  on  17th  January,  held  too  soon  and  therefore  irregular:  Kerr  et  al  v. 
Bowie,  3  U.  C.  L.  J.  Ill, per  Kobinson,  C.  J. 

The  summons  was  served  on  31st  December,  and  by  it  the  defendant  was  told 
that  he  must  cause  an  appearance  to  be  entered  for  him  within  ten  days  after  the 
service  of  the  writ,  inclusive  of  the  day  of  such  service.  We  must  therefore  count 
31st  December  as  one  of  the  ten  days,  and  besides  that  day  the  defendant  has  the 
first  nine  days  of  January  to  enter  his  appearance.  Having  therefore  the  9th 
January  as  his  tenth  day,  he  has  all  that  day  on  which  to  enter  his  appearance, 
and  judgment  could  not  be  legally  signed  on  that  day.  Then  9th  January  being 
the  last  day  for  entering  appearance,  execution  could  not  be  issued  until  eight 
days  had  elapsed  from  that  day ;  in  other  words  after  that  day,  and  the  17th 
January  being  the  last  of  the  eight  days,  execution  could  not  go  until  17th  Jan- 
uary had  expired :  see  also  Ross  et  al  v.  Johnstone  et  al,  4  U.C.  L.  J.  21 :  Mumford 
v.  Hitchcock,  32  L.  J.  C.  P.  N.S.  168 ;  Weeks  v.  Wray,  L.  R.  3  Q.  B.  212. 
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non-appearance  and. disclosing  a  defence  upon  the  merits,  (t) 
19  Vic.  c.  43,  s.  60. 

(t)  The  meaning  of  the  expression  "disclosing  a  defence ^ipon  the  merits"  has 
been  much  discussed  in  the  English  Court  of  Exchequer.  Ifr-was  held  per  Parke, 
B.,  and  Piatt,  B.  (Pollock,  C.  B.,  hesitante,  and  Martin,  B.,  dissentiente),  that  an 
ordinary  "  affidavit  of  merits"  was  a  sufficient  compliance  with  the  act :  see  War- 
rington v.  Leake,  11  Ex.  304.  But  in  a  later  case,  it  was  held  that  an  affidavit 
under  this  section  must  show  some  facts,  upon  which  the  judge  may  exercise  his 
discretion:  Whiley  et  al  v.  Whiley,  4  C.B.  N.S.  653  ;  see  also  Bouchier  et  al  v.  Pat- 
ton  et  al,  3  U.C.  L.J.  48 ;  Perry  v.  Lawless,  1  Cham.  R.  168.  An  affidavit  of  merits 
under  this  section  is  of  course  only  necessary  when  the  judgment  has  been  regu- 
larly signed :  Mall  v.  Seottson,  9  Ex.  238,  per  Parke,  B.  If  irregularly  signed  irre- 
gularity must  be  pointed  out :  The  Birkenhead,  &c,  Junction  R.  Go.  v.  Dimmack, 
31  L.  T.  R.  213.  The  ordinary  affidavit  must  express  that  defendant  has  a  good 
defence  upon  the  merits :  Lane  v.  Isaacs,  3  Dowl.  P.  C.  652 ;  McGfill  et  al  v.  McLean, 
1  Cham.  fi.  6.  An  affidavit  that  the  defendant  has  a  good  and  sufficient  defence 
on  the  merits,  without  words  applying  it  to  the  particular  action,  held  to  be 
insufficient :  Tate  v.  Bodfield,  3  Dowl.  P.  C.  218 ;  Bromley  v.  Gerish,  1  D.  &  L.  V6S ; 
Bower  v.  Kemp,  I  Dowl.  P.  C.  282;  Page  v.  South,  1  Dowl.  P.  C.  412;  Crossbyv. 
Junes,  5  Dowl.  P.  C.  566.  It  is  not  sufficient  to  say  that  deponent  believes  the 
defendant  has  "  a  defence  on  the  merits,"  he  should  say  "  a  good  defence :"  Ken- 
ney  v.  Hutchinson,  4  Jur.  106.  "Where  judgment  was  signed  for  want  of  a  plea, 
an  affidavit  of  the  defendant's  attorney,  which  stated  that  "  considering  he  had  a 
good  defence  on  the  merits,"  was  held  insufficient:  Pope  v.  Mann,  2  M.  &  "W.  881. 
An  affidavit  of  merits  by  a  clerk  of  defendant's  attorney, "  that  he  is  apprised  and 
believes  that  the  defendant  has  good  grounds  of  defence  upon  the  merits,"  insuf- 
ficient: Bromley  v.  Gerish,  1  D.  &  L  768.  An  affidavit  by  a  clerk  under  similar 
circumstances,  in  which  he  swore  that  he  had  the  conduct  and  management  of 
the  defence,  and  that  defendant  had  been  advised  by  counsel  that  he  had  a  good 
defence  to  the  action  on  the  merits,  was  held  to  be  insufficient :  Nash  v.  Swin- 
burne, 1  Dowl.  N.  S.  190.  The  affidavit  if  sworn  by  the  managing  clerk  of  defen- 
dant's attorney,  must  state  that  he  had  the  management  of  the  particular  cause : 
Doe  d.  Fish  v.*  McDonnell,  8  Dowl.  P.  C.  501 ;  but  see  Doe  d.  King's  College  v.  Roe, 
1  Cham.  R.  111.  It  must  appear  to  be  made  either  by  the  defendant,  his  attorney 
or  agent,  or  some  person  who  has  been  concerned  in  the  cause  in  such  a  way  as 
to  make  him  acquainted  with  its  merits :  Rowbotliam  v.  Dupree,  6  Dowl.  P.  C.  557 ; 
Doe  d.  King's  College  v.  Roe,  1  Cham.  R.  111.  An  affidavit  by  defendant's  attorney 
as  to  his  belief,  from  instructions  received,  insufficient,  where  the  defendant  him- 
self might  make  the  affidavit :  Brown  v.  Austin,  4  Dowl.  P.  C.  161 :  see  further, 
Scho field  v.  Huggins,  3  Dowl.  P.  C.  427;  Arndt  v.  Porter,  30  L.  J.  Ex.  19.  Pleas 
of  the  Statute  of  Limitations:  Maddocks  v.  Holmes  el  al,  1  B.  <&P.  228 ;  or  infancy: 
Delafield  v.  Tanner,  5  Taunt.  856 ;  are  defences  on  the  merits :  see  also  Beck  v. 
Mordaunt,  4  Dowl.  P.  C.  112 ;  Cavallier  v.  Michael  et  al,  17  L.  T.  N.  S.  290.  Affi- 
davits in  reply  ought  not  to  be  received:  Warrington  v.  Leake,  11  Ex.  304, 
per  Pollock,  C.  B.,  and  Piatt,  B. ;  2  Chit.  Arch.  12  edn.  982.  But  this  is  appa- 
rently not  an  inflexible  rule :  Wilson  v.  The  Municipal  Council  of  Port  Hope, 
10  U.  C.  Q.  B.  405.  The  defendant  must  not  only  disclose  merits  but  satisfacto- 
rily account  for  the  non-appearance.  Showing  a  mistake  in  the  entry  of  appear- 
ance or  entry  in  the  wrong  count  6r  office  by  mistake,  would  it  is  apprehended 
be  sufficient  in  this  respect :  see  Dickie  et  al  v.  Elmslie,  3  U.  C.  L.  J.  107 ;  Ryan 
et  al  v.  Leonard,  3  O.  S.  307.  It  is  probable  that  a  defendant  making  appli- 
cation under  this  section  will  at  least  if  successful  be  expected  to  pay  the  costs 
of  the  application :  see  Sisted  v.  Lee,  1  Salk.  402.  He  may  in  the  discretion  of  the 
judge  be  compelled  to  pay  the  amount  claimed  into  court  to  abide  the  event :  see 
Wade  v.  Simeon,  13  M.  &  W.  647. 
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56.  M  In  case  of  such  non-appearance  where  the  Writ  Ana  if  the 

» o  ,  ,  .     ,  ,  .       ,  Writ  be  not 

oi  Summons  has  not  been  indorsed  in  the  special  form  herein-  ?o  specially 

before  provided,  and  in  case  the  Plaintiff  files  the  Writ  of™ 

Summons,  and  an  affidavit  of  personal  service  thereof,  or  in 

case  of  service  on  a  corporation,  files  an  affidavit  of  service  in 

the  manner  in  this  Act  authorized J;or  service  on  corporations, 

or  files  the  Writ  of  Summons  and  a  Judge's  Order  for  leave 

to  proceed  under  the  provisions  of  this  Act,  («)  such  Plaintiff  Declaration. 

may  file  a  declaration  (w)  indorsed  with  a  notice  to  plead  in 

eight  days,  (x)  and  in  default  of  a  Plea  may  sign  judgment  signing 

by  default  at   the  expiration  of  the  time   to  plead  so  in-  •>udsment 

dorsed.  (y)     19  Vic.  c.  43,  s.  61. 

(u)  Taken  from  Eng  Stat.  15  &  16  Vic.  cap.  16,  s.  28.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  15.  Not  retrospective :  Good- 
life  v.  Weaves,  8  Ex.  134;  Cuff  v.  Sproule,  3  U.  C.  L.  J.  12. 

(v)  See  sections  1-6,  11,  and  notes  thereto. 

(mi)  Plaintiff  filing  a  declaration  under  this  section  should  observe  the  provi- 
sions of  R.  G.  pr.  20  as  to  particulars  of  demand.  Of  course  if  the  writ  of  summons 
be  specially  indorsed  pursuant  to  section  15,  such  particulars  will  be  unnecessary. 

(x)  The  notice  to  plead  here  mentioned  is  substituted  for  a  demand  of  plea 
which  by  section  92  of  this  Act  is  declared  to  be  unnecessary.  Where  plaintiff 
having  served  his  declaration  and  a  demand  of  plea  under  the  old  practice,  and 
having  signed  judgment  for  want  of  a  plea  before  this  act  came  into  force,  applied 
to  be  allowed  to  proceed  under  this  section,  his  application  was  refused.  And, 
per  Burns,  J.,  "  You  must  take  a  rule  to  compute  under  the  old  practice.  The 
61st  section  refers  specially  to  writs  issued  under  the  new  act,  and  declarations 
which  should  be  indorsed  with  a  notice  to  plead,  informing  the  defendant  fully 
of  his  liability  in  case  of  neglect :"  The  Queen  v.  Hinder,  2  U.  C.  L.  J.  183.  The 
declaration  and  notice  to  plead  under  this  enactment  should  be  served  as  well  as 
filed,  unless  otherwise  ordered  by  the  court  or  a  judge.  "  Service  as  well  as  filing 
is  evidently  contemplated  by  this  section,  though  not  specially  mentioned :" 
Wallace  v.  Frazer,  2  U.  C.  L.  J.  185,  per  Richards,  J. ;  also  The  Queen  v.  Hunter, 
2  U.  C.  L.J.  183  ;  see  also  R.  G.  pr.  132.  But  it  is  not  a  valid  objection  to  an  in- 
terlocutory judgment  that  the  copy  of  declaration  filed  was  not  endorsed  with 
the  notice  to  plead:  Corrigan  v.  Doyle,  4  Prac.  R.  238. 

(y)  Apparently  the  filing  of  a  declaration  under  this  section  would  have  the 
effect  of  delaying  plaintiff  in  his  proceedings,  but  such  may  not  really  be  the 
result  to  the  extent  supposed.  If  plaintiff  sign  judgment  ever  so  promptly  under 
the  preceding  section,  still  he  will  be  obliged  to  wait  the  expiration  of  eight  days 
from  the  last  day  for  appearance  before  issuing  an  execution.  If  plaintiff  sign 
judgment  under  this  section  execution  may  be  issued  forthwith.  But  before  he 
can  be  entitled  to  judgment  he  must  delay  eight  days  after  filing  declaration  so  as 
to  allow  defendant,  if  disposed,  to  plead.  In  either  proceeding  the  time  is  nearly 
equal.  The  former  perhaps,  upon  the  whole,  is  the  most  expeditious.  Judgment 
under  the  preceding  section  is,  properly  speaking,  signed  "  in  default  of  appear- 
ance." Under  this  section  it  will  be  signed  "  in  default  of  plea."  In  either  case 
it  would  seem  that  the  judgment  after  default  may  be  signed  without  any  notice 
to  defendant:  see  Goodliffe  v.  Neaves,  8  Ex.  134. 

5 
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Execution. 


Costs. 


At  what 


57.  (?)  In  case  the' cause  of  action  mentioned  in  the 
declaration  is  for  any  of  the  claims  which  might  have  been 
inserted  in  the  special  indorsement  on  the  "Writ  of  Sum- 
mons, (a)  and  in  the  event  of  no  plea  being  filed  and  served, 
the  Judgment  shall  be  final,  and  execution  may  issue  for  an 
amount  not  exceeding  the  amount  indorsed  on  the  Writ  of 
Summons  with  interest  and  costs ;  (5)  but  in  such  case  the 
Plaintiff  shall  not  be  entitled  to  more  costs  than  if  he  had 
made  such  special  indorsement  and  signed  judgment  upon 
non-appearance,  (c)     19  Vic.  c.  43,  s.  61. 

58.  (d)  All  the  proceedings  which  are  mentioned  in  any 
time  certain  Writ  of  Summons  or  Capias,  or  notice  or  warning  thereto  or 

proceedings  .  *  .  ..  ° 

maybe        thereon,  issued,  made  or  given  by  authority  of  this  Act,  mav. 

taken  if  de-     ,.,„,»'_„,,  J  J  .  '       •" 

fendant  do  (m  default  of  a  Defendant  s  appearance  or  putting  in  special 
bail)  be  had  and  taken  at  the  expiration  of  ten  days  from  the 
service  or  execution  thereof,  '(e)  whatever  day  the  last  of  such 
ten  days  may  be  and  whether  in  term  or  vacation ;  (/)  but  if 

Holy-days,  the  last  of  the  ten  days  be  Sunday,  Christmas  Day  or  Good 
Friday,  then  the  following  day,  or  the  following  Monday 

(z)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  "76,  e.  28.  Pounded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  15. 

(a)  As  to  which  see  section  15  and  notes  thereto. 

(i)  "And  costs."  This  does  not  mean  costs  indorsed  on  the  writ,  but  costs  of 
the  cause  to  be  taxed  by  the  master. 

(c)  This  is  a  penalty  upon  plaintiffs  attorney  for  neglecting  specially  to  indorse 
the  writ  in  cases  in  which  the  same  ought  to  be  done.  It  is  right  to  observe  that 
the  proviso  allowing  defendant  to  come  in  and  defend  (to  be  found  in  section  55) 
has  not  been  repeated  in  the  section  under  consideration. 

(d)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  32.  Substantially  the  same 
as  former  Prov.  Stat.  12  Vic.  cap.  63,  s.  26,  which  was  adopted  from  Eng.  Stat. 
2  Wm.  IV.  cap.  39,  ss.  11  and  16. 

(e)  Defendant  is  by  the  writ  commanded  to  appear  "  within  ten  days''  after 
service,  "  inclusive  of  the  day  of  such  service"  (Sch.  A.  Wo.  ]).  As  to  the  com- 
putation of  time  see  Fano  v.  Cohen,  1  H.  B.  9.  The  proceedings  are  prospective  ■_ 
Hughes  et  al  v.  Lumley  et  al,  4  El.  &  B.  358. 

(/)  Formerly  writs  of  first  process  were  made  returnable  in  term.  In  some 
cases  no  proceedings  could  be  effectually  had  on  a  writ  of  summons  returnable 
within  four  days  of  the  end  of  any  term  until  the  beginning  of  the  ensuing  term. 
Great  and  unnecessary  delay  was  thereby  created.  To  remedy  it  Stat.  2  Wm. 
IV.  cap.  39,  s.  11  (which  was  precisely  the  same  as  the  above  provision)  was 
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when  Christmas  Day  falls  on  a  Saturday,  shall  be  considered 
as  the  last  of  such  ten  days,  (g)     19  Vie.  c.  43,  s.  65. 

59.  (Ji)  If  such  Writ  be  served  or  executed  on  any  day  Long 
between  the  first  day  of  July  and  the  twenty-first  day  of  Taca  lon' 
August,  special  bail  may  be  put  in  by  the  Defendant  on  bail- 
able process,  or  appearance  may  be  entered  by  the  Defendant 

on  process  not  bailable,  at  the  expiration  of  such  ten  days,  (i) 
19  Vic.  o.  43,  s.  65. 

60.  (/)  In  any  action  brought  against  two  or  more  Defen- proceedings 
dants  when  the  Writ  of  Summons  has  been  indorsed  in  the  tnedefen- 
special  form  hereinbefore  provided,  (7c)  if  one  or  more  of  such  aS  others" ' 
Defendants  only  appear  and  another  or  others  of  them  do  not  vMtb'emg 
appear,  the  Plaintiff  may  sign  Judgment  against  such  Defen-  KiSl 
dant  or  Defendants  only  as  have  not  appeared,  (l)  and  before 
declaration  against  the  other  Defendant  or  Defendants,  may 

issue  execution  upon  such  Judgment,  in  which  case  he  shall 
be  taken  to  have  abandoned  his  action-  against  the  Defendant 
or  Defendants  who  have  appeared  ;  (in)  or  the  Plaintiff  may, 
before  such  execution,  declare  against  such  Defendant  or 

(</)  The  old  rule  was  different.  For  many  purposes  the  return  day  of  the  writ 
might  be  on  Sunday  or  aDy  other  day:  see  Fano  v.  Coken,  1  H.  Bl.  9.  The  pro- 
vision here  enacted  is  the  same  in  principle  as  R.  G.  pr.  166. 

(h)  Taken  from  Eng.  Stat.  15  &  16  Vic  cap.  16,  s.  32. 

(i)  At  the  expiration  of  such  ten  days,  i.  e.,  ten  days  from  the  service  or  execu- 
tion of  the  writ.  ,  But  still  the  precise  meaning  of  this  section  when  taken  in 
connection  with  other  parts  of  the  C.  L.  P.  Act,  is  far  from  being  clear.  Defen- 
dant by  the  writ  is  commanded  to  appear  "  within  ten  days"  after  service ;  but 
may  appear  "at  any  time  before  judgment:"  section  51.  It  can  neither  be  the 
intention  of  the  legislature  to  restrict  defendant  to  an  appearance  within  ten  days 
or  to  any  period  after  the  expiration  of  that  time.  The  object  of  the  enactment 
appears  to  be  to  declare  that  special  bail  may  be  put  in  or  an  appearance  entered 
at  any  time  during  the  long  vacation. 

(j)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  33. 

(k)  i.  e.  by  section  15  of^this  act. 

(I)  Eorm  of  such  judgment,  see  Sch.  A.  No.  1,  bis. 

(m)  Two  modes  of  procedure  are  enacted  by  this  section,  and  it  is  for  the 
plaintiff  to  elect  between  them.  If  he  sign  judgment  under  the  first  part  of  the 
enactment,  his  judgment  will'  be- final  as  against  defendants  who  have  not  ap- 
peared, and' against  whom  he  may  issue  execution  without  further  delay.  But  if 
he  adopt  this  course,  he  must  abandon  his  action  against  the  remaining  defen- 
dants who  have  appeared  :  see  Morgan  v.  Mdviards  et  al,  6  Taunt.  398 ;  Hannay  v. 
Smith  et  al,  3  T.  R.  662.  The  question  of  costs  then  becomes  a  consideration. 
The  plaintiff  as  against  defendants  who  have  not  appeared  and  against  whom 
judgment  is  signed  for  default  of  appearance  is  clearly  entitled  to  costs  as  much 
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Defendants  as  have  appeared,  stating  by  way  of  suggestion 
the  Judgment  obtained  against  the  other  Defendant  or  Defen- 
dants who  have  not  appeared,  in  which  case  the  Judgment  so 
obtained  against  the  Defendant  or  Defendants  who  have  not 
appeared,  shall  operate  and  take  effect  in  like  manner  as  a 
Judgment  by  default  obtained  before  the  commencement  of 
this  Act  against  one  or  more  of  several  Defendants  in  an 
action  of  debt,  (n)     19  Yic.  c.  43,  s.  66. 

as  if  he  had  obtained  a  verdict :  see  section  55.  It  is  equally  clear  that  plaintiff 
abandoning  his  action  against  some  defendants  will  be  required  to  pay  them 
their  costs. 

(n)  If  plaintiff,  instead  of  proceeding  under  the  first  part  of  this  section  as 
pointed  out  in  the  previous  note,  elect  to  proceed  under  this  latter  part  of  the 
section,  his  judgment  obtained  against  defendants  who  have  not  appeared,  will 
be  in  effect  interlocutory  rather  than  final.  What  may  be  the  result  ?  This 
Beetion  only  applies  to  cases  where  the  writ  is  specially  indorsed.  The  writ 
can  only  be  so  indorsed  when  the  action  is  brought  upon  a  contract  express  or 
implied  :  section  15.  The  contract  whether  express  or  implied,  is  taken  to  be 
entire,  and  plaintiff  proceeding  upon  it  against  all  the  defendants  must  as  a  rule 
recover  against  all  or  none :  Morgan  v.  Edwards  et  al,  6  Taunt.  398.  If  he  fail  upon 
the  plea  of  one  he  loses  the  benefit  that  he  might  otherwise  derive  under  the  first 
part  of  this  enactment  against  defendants  who  have  not  appeared :  lb.  Besides,  he 
may  be  held  to  lose  all  right  to  costs  of  the  cause:  lb.  And  having  signed  judg- 
ment against  one  or  more  of  several  defendants,  he  is  not  in  a  position  at  the  trial 
to  ask  for  a  nonsuit ;  a  verdict  must,  if  any  one  defendant  succeed  on  his  plea  to 
the  action,  be  given  to  all  the  defendants :  Hannay  v.  Smith  et  al,  3  T.R.  662 ;  Welter 
v.  Goyton  et  al,  1  Burr.  358;  Harrisy.  Butterley  etal,Cowp.  483;  Sed  qu.  BeeMurphy 
v.  Donlan  et  al,  5  B.  &  C.  178 ;  Stuart  v.  Rogers  et  al,  4  M.  &  W.  649;  Commercial 
Bank  v.  Hughes  et  al,  4  U.C.Q.B.  167.  The  rule  as  regards  nonsuit  would  be  diffe- 
rent if  one  of  several  defendants  was  in  fact  unable  to  contract  (i.e.  an  infant,  mar- 
ried woman,  idiot,  <Ssc.)  In  this  case  it  would  be  absurd  for  any  purpose  to  hold 
that  the  contract  was  joint  and  entire :  see  Boyle  v.  Webster  et  al,  21  U  J.  Q.B.  202. 
Then  plaintiff  has  just  this  choice,  either  to  be  satisfied  with  his  judgment  against 
such  defendants  as  have  not  appeared,  or  if  dissatisfied  therewith  to  proceed 
against  all  the  defendants,  including  those  who  have  appeared,  and  run  the  risk 
of  losing  whatever  advantages  ho  has  gained  by  his  judgment :  see  Eliot  v.  Morgan, 
1  C.  <fe  P.  334,  per  Coleridge,  J.  It  would  seem  that  even  after  a  declaration 
under  the  latter  part  of  this  section  if  plaintiff  repent  of  his  course  he  may,  under 
section  68  of  this  act,  apply  at  any  time  before  trial  to  strike  out  the  names  of  all 
defendants  excepting  those  who  did  not  appear,  and  against  whom  he  has  signed 
judgment.  He  may  then  issue  execution  with  as  much  effect  as  if  he  had,  in  the 
first  instance  elected  to  abandon  his  suit  against  all  defendants  who  had  appeared. 
Indeed  the  late  cases  have  gone  further.  In  one  case  where  in  an  action  upon 
contract  against  two  defendants,  A.  and  B.,  of  whom  the  former  suffered  judg- 
ment by  default,  and  the  latter  pleaded  "  never  indebted,"  and  at  the  trial  it 
appeared  that  A.,  against  whom  judgment  by  default  was  signed,  was  not  at  all 
liable,  while  B.  who  pleaded  was  solely  liable.  The  judge,  upon  application, 
allowed  A.'s  name  to  be  struck  out  of  the  record  and  directed  a  verdict  against 
defendant  B.  The  court  oonfirmed  the  decision  of  the  judge :  Greaves  v.  Hum- 
fries  et  al,  4  El.  <fc  B.  851.  If  the  name  of  a  defendant  against  whom  judgment  by 
default  is  signed  be  struck  out,  the  judgment  is  also  thereby  struck  out ;  lb.  852, 
j>er  Campbell,  C.  J. 
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61.  The  service  of  all  papers  and  proceedings  subsequent  Proceedings 

.  r    r  r  c  L  to  be  carried 

to  the  service  of  the  Writ,  shall  be  made  upon  the  Defendant  on  in  office 

i.      .  ,.  -  .  whence  Writ 

or  his  Attorney,  according  to  the  established  practice,  unless  issues,  &e. 
special  provision  is  otherwise  made  in  this  act,  (o)  and  if  the 
Attorney  of  either  party  do  not  reside  or  have  not  a  duly 
authorized  agent  (p)  residing  in  the  county  wherein  the 
action  has  been  commenced,  then  service  may  be  made  upon 
the  Attorney  wherever  he  resides,  or  upon  his  duly  authorized  papers^  &c. 
agent  in  Toronto,  (g)  or  if  such  Attorney  have  no  duly 
authorized  agent  there,  then  service  may  be  made  by  leaving 
a  copy  of  the  papers  for  him  (r)  in  the  office  where  the  action 
was  commenced,  marked  on  the  outside  as  copies  left  for  such 
Attorney,  (s)     19  Vic.  c.  43,  s.  9. 

(o)  See  Houghton  etaly.  Hudson,  1  Prac.  R.  160.  Burns,  J.,  speaking  of  the 
provisions  of  the  Testatum  Writ  Act  8  Vic.  cap.  36,  s.  2  (now  repealed)  is 
reported  at  page  169, -as  follows:  "The  provision  of  the  statute  is  only  for  the 
service  of  papers  upon  the  defendant  or  his  attorney.  It  would  seem  not  to  apply 
to  service  upon  the  plaintiff's  attorney,  *  *  *  and  it  may  be  said  in  such 
cases  that  the  defendant  must  serve  his  papers  upon  the  plaintiffs  attorney, 
wherever  he  may  reside."  Such  is  precisely  the  enactment  of  the  legislature  in  the 
subsequent  part  of  this  section,  as  applied  to  either  party,  whose  attorney  does 
not  reside,  or  has  not  a  duly  authorized  agent  within  the  county  in  which  the 
action  was  commenced. 

(j»)  This  contemplates,  as  applied  to  outer  counties,  the  appointment  of  a 
special  agent  by  the  defendant's  attorney.  The  agency  at  Toronto  may  be  looked 
upon  as  a  general  agency,  but  the  agency  in  outer  counties  is  confined  to  actions 
commenced  in  the  several  counties  in  which  the  agents  may  be  appointed  :  see 
Smith  v.  Hoe,  1  U.  C.  L.  J.  M".S.  154.  There  is  no  rulemaking  it  imperative  for 
a  practitioner  to  appoint  agents  for  the  general  transaction  of  agency  business  in 
outer  counties.  But  as  regards  the  appointment  of  an  agent  in  Toronto,  the  rules 
in  force  are  very  decided.  The  old  rule  of  M.  T.  4  Geo.  IV.  (Draper's  Rules  2) 
admitted  the  appointment  of  an  agent  in  outer  counties,  but  such  were  considered 
special  agents :  see  remarks  of  Burns,  J.,  at  the  conclusion  of  his  judgment  in 
Houghton  et  al  v.  Hudson,  1  Prac.  R.  160.  Papers  may  by  arrangement  between 
the  parties  be  served  by  mail,  and  the  paper  mailed  will  in  such  case  be  entered 
at  the  risk  of  the  attorney  to  whom  sent:  Robson  v.  Arbuthnott,  10  U.C.  L.J.  186. 

(q)  See  R.  G.  pr.  137. 

( r)  As  the  papers  may  be  left  for  him,  it  is  presumed  that  he  (the  attorney), 
upon  demand,  would  be  entitled  to  receive  them  at  the  hands  of  the  clerk.  This 
feature  is  new  in  our  practice.  The  old  practice  was  to  put  up  the  papers  in  the 
crown  office,  whence  they  were  seldom  if  ever  taken. 

(s)  Service  of  declaration  on  defendant  after  he  appeared,  by  attorney,  was 
held  to  be  irregular :  Ryan  et  al  v.  Leonard,  3  0.  S.  307.  It  is  irregular  to  serve 
papers  by  delivering  them  to  a  clerk,  at  a  distance  from  the  attorney's  residence 
or  place  of  business:  Tiffany  v.  Bullen,  5  0.  S.  187.  Service  of  a  notice  on  Good 
Friday  is  good  service :  Clarke  v.  Fuller,  2  U.  C.  QiB.  99.  Declaration  served  on 
an  attorney  who  had  not  appeared,  irregular :  hobie  v.  McFarlane,  2  0.  S.  285. 
In  this  case  the  attorney  when  served  did  not  deny  that  he  was  acting  for  defen- 
dant, and  the  court  in  consequence,  though  they  set  aside  the  proceedings  with- 
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MISNOMER  AND  JOINDER  OP  PARTIES  TO  ACTIONS. 

Misnomer  ©3.   (f)  No  plea  in   abatement   for   misnomer  shall  be 

pleaded  in  allowed  in  any  personal  action,  but  in  cases  of  misnomer,  the 

but  to  be  '  Defendant  may,  upon  a  Judge's  summons  founded  on  an  affi- 

costsof  a  davit  of  the  right  name,  cause  the  declaration  to  be  amended 

onajudge?"  at  the  costs  °f  the  Plaintiff,  by  inserting  the  right  name;  (it) 

summons.  an(j  jn  cage  SVlC^  summons  fog  discharged,  the  Judge  may 

order  the  party  applying  therefor,  to  pay  the  costs  of  the 
application.  (i>)    7  Wm,  IV.  c.  3,  s.  8. 

©3.  (w~)  The  Court  or  a  Judge  may  at  any  time  before 

out  costs,  intimated  that  upon  a  proper  application  they  would  mate  the  attorney 
pay  them :  lb.  Service  of  a  notice  of  assessment  on  an  attorney  who  had  been 
in  the  habit  of  accepting  service  for  defendant,  good :  Rutledge  v.  Thompson, 

1  Prac.  R.  275.  Where  declaration  was  served  before  it  was  filed,  defendant,  who 
allowed  interlocutory  judgment  to  bo  signed  and  notice  of  assessment  given,  waB 
held  to  be  too  late  to  object:  Proctor  v.  Young,  H.  T.  4  Vic.  MS.  R.  &  H.  Digest, 
"  Irregularity,"  15.  Service  of  a  notice  of  assessment  by  throwing  it  over  defen- 
dant's fence  to  defendant's  son,  who  refused  to  have  anything  to  do  with  it,  irre- 
gular :  McGuin  v.  Benjamin,  1  Cham.  R.  142.  If  one  of  two  defendants  appear 
by  attorney,  it  is  irregular  to  serve  papers  for  both  on  that  attorney:  Huff  v. 
Mclean  et  al,  5  0.  S.  69.  Notice  of  action — Proof  of  service  by  bailiff:  Gardener 
v.  Burwell,  Tay,  U.C.  R.  64 ;  Byrnes  v.  Wild  et  al,  7  U.C.  Q.B.  104.  Notice  of  trial 
— time  of  service:  see  section  201.  Summons  for  attachment  on  sheriff — proof  of 
service :  Hilton  el  al  v.  Macdonell  et  al,  1  Cham.  R.  207.  Contradictory  affidavits : 
Harper  r.  Branton,  1  Prac.  R.  267.  Services  of  all  rules,  orders,  and  notices, 
must  be  made  before  seven  o'clock  at  night:  R.  G.  pr.  135. 

(t)  Taken  from  our  old  statute  7  Wm.  IV.  cap.  3,  s.  8,  which  was  substantially 
the  same  as  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  1 1. 

(u)  If  either  plaintiff  or  defendant  be  misnamed  defendants  course,  is  as  directed 
here  to  apply  to  amend  the  declaration  of  plaintiffs  costs:  see  Lindsay  v.  Wells, 

3  Bing.  N.  C.  777 ;  Rush  v.  Kennedy,  7  Dowl.  P.  C.  199 ;  Murphy  v.  Bunt  et  al, 

2  U.  C.  Q.  B.  284.  And  the  application  ought  to  be  made  within  the  time  allowed 
for  pleading :  Kitchen  v.  Brooks,  5  M.  &.  W.  522. 

(v)  "  May  order,"  &a.  The  costs  are  entirely  in  the  discretion  of  the  judge: 
see  Con.  Stat.  U.  C.  cap.  2,  s.  18,  sub-s  2. 

(w)  The  following  sections  are  founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  19,  and  will  be  found  in  effect  to  conduce  largely  to 
the  administration  of  substantial  justice.  To  understand  completely  the  nature 
of  the  changes  made  in  the  law,  it  will  be  proper  to  state  shortly  the  old  law. 
This  may  be  done  almost  in  the  words  of  the  Commissioners. 

First.  As  to  actions  ex  contractu.  The  omission  of  a  party  as  plaintiff  who 
ought  to  be  joined  or  the  joinder  of  a  party  who  ought  not  to  be  joined  was  fatal : 
see  Jones  v.  Smith,  1  Ex.  831 ;  Agacio  v.  Forbes  et  al,  ]4  Moore,  P.  C.  160;  Ghankr 
v.  Leese  et  al,  4  M.  &  W.295.  So  the  joinder  of  a  person  as  defendant  who  ought 
not  to  be  joined  was  likewise  fatal :  see  Robson  v.  Doyle  et  al,  3  El.  &  B.  396 ;  Widens 
v.  Steel,  2  C.  B.  N.S.  488.  Whilst  the  omission  of  a  party  as  defendant  who  ought 
to  be  joined  could  only  be  taken  advantage  of  by  a  plea  in  abatement :  Sice  v. 
Shute,  5  Burr.  2613;   Orelliny.  Calvert,  14  M.  &  W.  11;  Jolt  et  al  v.  Cumon, 

4  C.  B.  249. 
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the  trial  of  a  cause,  (a;)  order  that  any  person  or  persons  not  Court  may, 
joined  as  Plaintiff  or  Plaintiffs  in  such  cause,  shall  be  so  SsTsforder 
joined,  or  that  any  person  or  persons  originally  joined  as  SSfjStSas 
Plaintiff  or  Plaintiffs  shall  be  struck  out  from  such  cause,  (a)  to/K*' 
if  it  appears  to  such  Court  or  Judge  that  injustice  will  not  be  inyp^rty 


Second.  As  to  actions  ex  delicto.  The  joinder  of  a  party  who  ought  not  to  be  a 
plaintiff  was  fatal ;  whilst  the  omission  of  a  party  who  ought  to  be  a  co-plaintiff 
could  only  be  taken  advantage  of  by  a  plea  in  abatement :  see  Addison  v.  Overend, 
6  T.  R.  766;  Broadbent  y.  Ledward,  11  A.  &  E.  209;  Phillips  et  al  v.  Claggett, 
10  M.  &  ~W.  102.  In  such  actions  the  joinder  of  persons  who  were  not  liable  as 
defendants  only  entitled  them  to  an  acquittal :  see  Govett  v.  Radnidge  et  al,  3  East, 
62  ;  Bretherton  el  al  v.  Wood,  3  B.  &  B.  64;  Ponzi  v.  Shipton  et  al,  8  A.  &  E.  963  ; 
Morrow  y.  Belcher  et  al,  4  B.  &  C.  704.  And  the  omission  of  persons  jointly  liable 
was  of  no  consequence:  see  Sutton  v.  Clarke,  6  Taunt.  29;  Reqinay.  Brown,  1  El. 
&  B.  757. 

So  far  as  the  law  is  here  stated  with  respect  to  the  joinder  of  parties  it  still 
remains ;  but  the  consequences  of  mistake  or  error  are  not  so  disastrous  as  here 
described.  The  proper  parties  to  sue  or  be  sued  in  an  action  either  of  contract 
or  of  tort  must,  as  heretofore,  be  determined  upon  by  the  particular  circumstances 
of  the  case  and  the  due  application  of  the  existing  laws  that  regulate  the  joinder 
of  parties  to  an  action.  But  if  plaintiff's  attorney  mistake  the  number  of  parties 
to  be  joined  either  as  plaintiff  or  defendant,  the  consequences  of  his  mistake  will 
now  be  less  likely  to  be  fatal  than  formerly :  see  Bellingham  et  al  v.  Clarke,  1  B. 
&  S.  332.  Powers  of  amendment  to  be  exercised  in  a  liberal  spirit:  see  Parry  y. 
Fairhurst  et  al,  2  C.  M.  &  R.  196, per  Alderson,  B. ;  Sainsburyy.  Matthews,  (Hit 
W.  347,  per  Parke,  B. ;  Ward  y.  Pearson,  5  M.  &  W.  18,  per  Parke,  B. ;  Evans  v. 
Fryer,  10  A.  &E.  615,  per  Williams,  J. ;  Pacific  Steam  Navigation  Co.  v.  Lewis,  16  M. 
<fe  W.  792,  per  Pollock.  C.  B. ;  Smith  y.  Knovielden,  2  M  &  G.  563,  joerTindal,  C.  J., 
will  go  far  to  render  substantial  justice  paramount  to  mere  technicality,  and  so 
advance  the  remedy  in  a  manner  co-extensive  at  least  with  the  mischief  intended 
to  be  prevented.  Statutes  giving  the  power  of  amendment  are  most  salutary 
remedial  statutes,  and  ought  to  receive  a  liberal  or  at  all  events  a  fair  construc- 
tion :  Greaves  v.  Humfries  et  al,  4  El.  &  B.  852,  per  Campbell,  C.  J.  The  noB-joinder 
or  mis-joinder  of  plaintiffs  or  defendants  in  any  civil  action  may  be  remedied 
upon  proper  application  to  the  court  or  a  judge,  to  be  made  either  before  trial  or 
at  the  trial,  under  the  provisipns  of  the  enactment  which  here  follows.  If  the 
amendment  be  either  granted  or  refused  at  nisi  prius,  the  party  dissatisfied  with 
the  decision  of  the  judge,  cannot,  it  seems,  appeal  to  the  court  in  banc,  or  apply 
to  that  court  for  a  review  of  the  judge's  decision,  under  section  222  of  this  act : 
see  Robson  v.  Doyle  et  al,  3  El.  &  B  395.  The  only  remedy  in  such  case  for  an 
amendment  thought  to  be  improperly  made  or  refnsed'is  to  apply  to  the  full  court 
for  a  new  trial. 

The  section  under  consideration  is  adopted  from  Eng.  Stat.  15  &  16  Tic.  cap. 
76,  s.  34.  It  applies  to  the  non-joinder  or  mis-joinder  of  plaintiffs  in  actions  both 
upon  contract  and  for  tort.  The  amendment,  if  desirable,  must  be  applied  for  and 
made  before  trial 

(x)  Court  or  judge  :  see  note  w  to  section  48.  Amendment  at  the  trial  may  be 
made  under  and  pursuant  to  section  65. 

(a)  See  Collins  v.  Johnson,  16  C.  B.  588.  Does  not  authorize  the  striking  out 
of  all  plaintiffs  and  substituting  entirely  now  plaintiffs  :  Robinson  v.  Bell,  9  U.  C. 
C.  P.  21. 
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originally      <jone  by  such  amendment,  (b)  and  that  the  person  or  persons 

joined  to  be  J  .,.,.,  , 

struck  out,  t0  be  added  as  aforesaid,  consent  either  in  person  or  by  writ- 
ing under  his  or  their  hands  to  be  so  joined*  (e)  or  that  the 
person  or  persons  to  be  struck  out  as  aforesaid,  were  origi- 
nally introduced  without  his  or  thefc  consent,  or  that  such, 
person  or  persons  consent  in  manner  aforesaid  to  be  struck 
out;  and  the  amendment  shall  be  made  upon  such  terms  as 
to  the  amendment  of  the  pleadings  if  any,  postponement  of 
the  trial,  and  otherwise,  (rf)  as  the  Court  or  Judge  making 
the  amendment  thinks  proper,  (e)     19  Vic,  e.  43,  s.  67. 

64.  (a")  When  any  such  amendment  is  roade^  the  liability 

Plaintiffs  "^"    w  J  .      .  „  —,   .         * 

added  sub-     0f  any  person  or  persons  added  as  co-rlainutt  or  qo-.rlarntilts 
ject  to  the  •7r  .  -  -  .  _,     ,      , , 

sameiiabi-    shall,  subject  to  any  terms  imposed  as  aforesaid,  be  ttfe  same 
original,       as  if  such  person  or  persons  had'  been  originally  joined  in  the 

plaintiffs.        ^^^     ^      lg  yie    c_  43^  s    m 

65.  (0  In  case  it  appears  in  any  action  ati  the  trial  or 
assessment  of  damages  therein,  (j)  that  there  has  been  a  mis- 

(6)  This  is  a  vague  expression  and  yet  it  is  difficult  to  imagine  a  better,  or  one 
more  in  keeping  with  the  spirit  and  intent  of  the  aet.  It  is  incumbent  upon  the 
judge  to  whom  application  is  made,  before  acceding  to  the  application,  to  look 
well  to  the  circumstances  of  the  case  as  affecting  the  rights  and  liabilities  of  both 
parties  to  the  suit :  see  Cooke,  v.  Stratford,  13  M.  &  W.  387,  per  Rolfe,  B. 

(c)  A  judgment  recovered  against  one  of  several  joint  debtors  is  a  good  plea  in 
bar  in  an  action  against  another  of  them  on  the  joint  liability :  King,  et  al  v.  Hoare, 
13  M.  &  W.  494. 

(d)  The  court  or  judge  has  a  discretion  as  to  the  costs :  Wall  v.  Lyon,  1  Dowl. 
P.  C.  714.  And  may  himself  fix  the  amount  of  costs  :  Collins  v.  Aaron,  6  Dowl. 
P.  C.  423. 

(«)  The  court  above  will  rarely  interfere  with  the  discretion  of  a  judge  exer- 
cised in  chambers  in  a  case  within  his  jurisdiction  :  see  Tadman  v.  Wood,  4  A.  & 
E.  1011.  Applications  to  the  eourt  above  for  a  review  of  the  judge's  decision 
when  allowable  should  be  made  during  the  term  next  after  the  decision :  see 
Orchards.  Moxey,  21  L.  J.  Ex.  79  m :  Meredith  v.  Oittens,  21  L.J.  Q.B.  273 ;  Collins 
et  al  v.  Johnson,  16  0.  B.  588  ;  see  further  note  w  to  section  48. 

(g)  Taken  from  Eng.  Stat.  16  &  16  Vic.  cap.  76,  s.  34. 

(7s)  The  object  of  this  provision  is  for  all  purposes  to  give  effeot  to  the  amend- 
ment made.  The  amendment  when  made  must  be  in  accordance  with  the  estab- 
lished practice  as  respects  parties  to  actions:  see  note  w  to  section  63. 

(?)  Taken  from  Eng.  Stat.  IB  &  16  Vic.  cap.  76,  s.  35.  This  enactment  is 
intended  to  apply  to  cases  of  non-joinder  or  mis-joinder  of  plaintiffs.  The  amend- 
ment when  allowable  is  to  be  made  at  the  trial. 

(,;' )  The  application  should  it  seems  not  only  be  made  at  the  trial,  brat  before 
verdict:  see  Brashier  v.  JaeJcson,  8  Dowl.  P.  C.  784.  And  at  all  events  not  after 
that:  Cowbum  v.  Wearing,  9  Ex.  207:  see  also  Jones  v.  Hutchinson,  10  C. B.  518; 
Mobson  v.  Doyle  et  al,  3  El.  &  B.  396  ;  Wickens  v.  Steel  et  al,  2  C.  B.  N.S.  488. 
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ioinder  of  Plaintiffs,  or  that  some  person  or  persons  not  joined  Proceedings 

i  •    •  /in        j  for  amend- 

as  Plaintiff  or  Plaintiffs  ought  to  have  been  so  joined,  (A)  and  mentif  the 

i     t<  i  •  p      i       v  mis-joinder 

the  Defendant  has  not  at  or  before  the  time  of  pleading,  ofPMntiffs; 

, ,     ,    ,         ,  .  t_  .    •    j         or  an  omis- 

given  notice  in  writing  that  he  objects  to  such  non-joinder,  Si0ntojoin 

.„.,.,  j?         i_  „         those  who 

specifying  therein  the  name  or  names  of  such  person  or  per-  oughttohe 
sons,  (0  and  if  it  appears  to  the  Court  or  Judge  or  other  Ja°pp^r  at 
officer  presiding  at  the  trial,  (m)  that  such  mis-joinder  or  Pendant118 
non-joinder  was  not  for  the  purpose  of  obtaining  an  undue  ™*m™ic<i 
advantage,  and  that  injustice  will  not  be  done  by  such  amend-  of  objection. 
ment,  (w)  and  that  the  person  or  persons  to  be  added  as 
aforesaid,  consent  either  in  person  or  by  writing  under  his  or 
their  hands  to  be  so  joined,  or  that  the  person  or  persons  to 
be  struck  out  as  aforesaid  were  originally  introduced  without 
his  or  their  consent,  or  that  sucb  person  or  persons"  consent 
in  manner  aforesaid  to  be  so  struck  out,  (o)  such  mis-joinder 
or  non-joinder  may  be  amended  as  a  variance  at  the  trial  or 
assessment  by  such  Court  or  Judge,  or  other  officer  presiding 
at  the  trial  or  assessment,  in  like  manner  as  to  the  mode  of 
amendment  and  proceedings  consequent  thereon,  or  as  near 
thereto  as  the  circumstances  of  the  case  will  admit,  as  in  the 
case  of  the  amendment  of  variances  in  the  sections  of  this 
Act,  numbered  two  hundred  and  sixteen  to  two  hundred  and 
twenty-two.  (p)     19  Vic.  c.  43,  s.  68. 

(k)  See  note  w  to  section  63. 

(I)  Proceedings  in  case  this  notice  be  given,  see  section  67. 

(in)  i.  e.  Judge  or  county  judge  or  crown  counsel  acting  for  and  in  the  absence 
of  the  judge  of  assize. 

(n)  See  note  b,  section  63. 

(o)  Amendment  at  nisi  prim  by  adding  name  of  a  partner  as  plaintiff:  Williams 
v.  Groves,  1  F.  &  F.  841.  But  no  power  to  strike  out  names  of  all  plaintiffs  and 
add  new  plaintiffs :  Robinson  v.  Bell,  9  TJ.  C.  C.  P.  21. 

(p )  The  amendment  should  be  liberally  made :  Smith  v.  Knowelden,  2  M.  cfc  G. 
565,  per  Maule,  J.  By  consent  an  amendment  was  allowed,  though  applied  for 
after  verdict,  but  before  it  was  recorded  :  Roberts  v.  Snell,  1  M.  &  G.  577.  The 
court  cannot  control  the  discretion  of  the  judge  in  refusing  the  amendment :  Doe 
d.  Poole  v.  Erripgion,  1  A.  &  E.  750 ;  Jenkins  v.  Phillips,  9  C.  &  P.  768,  per  Cole- 
ridge, J. ;  Whitwitl  v.  Scheer,  8  A.  &  E.  309,  per  Patteson,  J. ;  also  Lucas  v.  Beale, 
10  C.  B.  739.  Nor  will  the  court  interfere  where  an  amendment  has  been  allowed 
to  be  made,  unless  upon  clear  proof  that  the  judge  was  wrong :  Sainsbury  v. 
Mathews,  4  M.  4  T,  347,  per  Lord  Abinger,  0.  B.  In  all  cases  if  both  parties 
consent,  larger  powers  may  be  exercised  either  by  the  judge  at  nisi  prins,  or  by 
the  court  above :  Parry  v.  Fairhurst  el  al,  2  C  M.  &  R.  190,  noticed  by  Patteson, 
J.,  in  Gtiest  v.  Slim,  6  A.  <fc  E.  126 ;  see  also  Roberts  v.  Until,  1  M.  &  G.  577 ; 
Brashier  v.  Jackson,  6  M.  <fc  W.  558,  per  Lord  Abinger,  C.  B. 
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Liability  *s«    (r~)  Every  such  amendment  shall  be  made  upon  such 

of  persons  *■  '  J 

ordered^     terms  as  the  Court  or  Judge,  or  other  presiding;  officer  by 

be  joined  as  ,         °  .  ^  ->         i      i 

plaintiffs,  whom  the  amendment  is  made,  thinks  proper;  (s)  and  when 
any  such  amendment  has  been  made,  the  liability  of  any 
person  who  has  been  added  as  co-Plaintiff  shall,  subject  to 
any  terms  imposed  as  aforesaid,  be  the  same  as  if  such  person 
had  been  originally  joined  in  the  action,  (i)  19  Vic.  c.  43, 
s.  68. 

67.  (w)  In  case  such  notice  has  been  given,  (v~)  or  where 
notice  has  a  plea  in  abatement  may  be  pleaded,  in  case  a  plea  in  abate- 
byttfdTfen-  ment  of  non-joinder  of  a  person  or  persons  as  co-Plaintiff  has 
dant,omon-  bgen  pleaded  by  the  Defendant,  O)  the  Plaintiff,  before  plea 

(r)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  35. 

(s)  "With  respect  to  the  "terms,"  it  is  difficult  to  lay  down  any  distinct  rule, 
as  each  case  must  in  some  degree  depend  upon  its  own  circumstances ;  yet  it  may 
be  advanced  as  a  safe  proposition,  that  the  court  will  not  allow  any  additional 
expense  to  be  thrown  upon  the  opposite  party,  by  reason  of  any  amendment: 
Smith  v.  Brandram,  2  M.  &  G.  250,  per  Tindal,  C.  J.  The  costs  of  the  amendment 
must  rest  in  the  discretion  of  the  court  or  the  judge  to  whom  application  for 
amendment  is  made :  see  Tomlinson  v.  Bollard,  4  Q;B.  642  ;  see  also  Paris  v.  Edge, 
1  C.  &  M.  429 ;  Guest  v.  Elwes,  5  A.  <fc  E.  118.  The  judge  it  seems  may  himself 
determine  the  amount  of  costs :  lb.  If  the  court  differ  from  him  as  to  the  pro- 
priety of  the  amount,  still  that  will  not  avail  as  against  his  order  :  lb.  Where 
an  amendment  was  allowed  at  the  trial,  subject  to  a  motion  for  a  non-suit,  the 
court  held  that  the  defendant  was  entitled  to  the  costs  of  moving  to  enter  the 
same,  as  they  were  incident  to  the  amendment :  Smith  v.  Brandram,  9  Dowl.  P.O. 
430.  If  the  amendment  be  granted  upon  payment  of  costs,  the  payment  of  costs 
would  it  is  presumed  be  a  condition  precedent  to  the  amendment :  see  Levy  v. 
Brew,  5  V.  &  L.  307;  Gore  District  Mutual  Fire  Ins.  Co.  v.  VI  ebster,  10  U.  C.  L.J. 
190;  Lavis  v.  Baker,  14  U.  C.  C.  P.  336;  Brega  v.  Hodgson,  4  Prac.  R.  47. 

(t)  The  same  in  effect  as  section  64. 

(«)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  36. 

(v)  i.  e.  The  notice  mentioned  in  section  66. 

(wj)  A  plea  in  abatement  i3  one  which  shows  some  ground  for  abating  or  quash- 
ing the  writ  and  declaration.  It  does  not  contain  an  answer  to  the  cause  of 
action,  but  shows  that  the  plaintiff  has  committed  some  informality,  and  points 
out  how  he  ought  to  have  proceeded  /in  technical  language, "  gives  him  a  better  writ :" 
Smith,  Action  at  Law,  10  ed.  81.  The  right  of  the  defendant  to  plead  a  plea  of  abate- 
ment, cannot  be  better  explained  than  by  drawing  a  distinction  between  pleas  in 
bar  and  pleas  in  abatement.  Whenever  the  subject  matter  of  the  plea  or  defence 
is  that  the  plaintiff  cannot  maintain  any  action  at  any  time,  whether  present  or 
future,  in  respect  of  the  supposed  cause  of  action,  such  defence  may  be  pleaded  in 
bar.  But  matter  which  merely  defeats  the  present  proceeding,  and  does  not  show 
that  the  plaintiff  is  forever  concluded,  may  in  general  be  pleaded  in  abatement. 
Pleas  in  abatement  are  of  several  kinds,  of  which  non-joinder  of  a  co-plaintiff  is 
one.  It  is  the  only  one  to  which  reference  is  made  by  the  section  under  con- 
sideration.   It  would  appear  that  a  plea  in  abatement  of  the  coverture  of  defen- 
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or  replication  upon  payment  of  the  costs  only  of  and  ocoa-  joinder  i» 

1  r_       r  J  J  pleaded  m 

sioned  by  amending,  (x)  may,  without  any  order,  amend  the  abatement, 
writ  and  other  proceedings  by  adding  the  name  of  the  person 
named  in  such  notice  or  plea  in  abatement,  (jf)  and  proceed 
in  the  action  without  any  further  appearance,  and  in  case  of 
such  amendment  after  plea,  the  Defendant  may  plead  de 
novo,  (a)     19  Vic.  c.  43,  s.  69. 

68.  (cl)  In  the  case  of  the  joinder  of  too  many  Defen- 
dants (i)  in  any  action  or  (c)  contract,  (d)  the  Court  or  a 

dant,  is  not  a  plea  of  "  non-joinder"  within  the  meaning  of  this  section  :  Jones 
v.  Smith,  3  M.  &  W.  526.  If  a  wife  succeed  on  such  a  plea,  she  may  sue  but 
execution  in  her  own  name  :  Worthy  v.  Raynor,  Doug.  687.  As  to  when  and  in 
what  manner  pleas  in  abatement  for  non-joinder  of  plaintiffs,  may  or  may  not  be 
pleaded:  see  Robinson  v.  Marchant,  7  Q.  B.  918;  Guyardv.  Sutton,  3  C.  B.  153; 
Morgan  v.  Qubitt  et  al,  3  Ex.  612;  C'hantler  el  ux.  v.  Lindsey  et  ux.  4  D.  &  L.  339. 
These  pleas  are  discouraged  by  the  courts,  and  four  days  only  are  allowed  for 
pleading  them  :  'Ryland  v.  Wormwcdd,  5  Dowl.  P.  0.  581.  The  section  of  this  act 
which  allows  eight  days  for  pleading,  applies  only  to  pleas  in  bar:  section  91. 
Of  the  four  days  allowed  for  pleas  in  abatement,  the  first  has  been  held  to  be 
inclusive,  and  the  last  exclusive :  see  Ryland  v.  Wormwcdd,  5  Dowl.  P.O.  581.  But 
if  the  fourth  day  be  a  Sunday,  a  plea  by  defendant  on  the  following  Monday  is 
sufficient :  see  Lee  v.  Carlton,  3  T.  R.  642 ;  also  see  R.  G.  pr.  166.  It  seems  that 
section  76  of  this  act,  and  the  other  enactments  relative  to  pleading  in  general,  are 
applicable  to  pleas  in  abatement.  The  plea  must  be  verified  by  affidavit ';  May- 
bury  v.  Mudie,  5  C.  B.  283.  Unless  an  extension  of  time  be  granted  for  the  affida- 
vit: Johnson  v.  Popplewell,  2  Tyr.  715.  The  affidavit  'must  be  full  and  precise  : 
Onslow  v.  Booth,  Str.  705.  And  if  affidavit  insufficient  the  plea  may  be  treated  as 
a  nullity:  Bray  v.  Ha'.ler,  2  Moore,  213;  Garrett  v.  Hooper,  1  Dowl.  P.  C.  29; 
Lovell  v"  Walker,  8M.4W.  299;  see  also  Wheatley  v.  Golwy,  9  Dowl.  P.  C.  1019; 
Lambe  v.  Smythe,  15  M.  &  W.  433 ;  Newton  et  al  v.  Stewart,  4  D.  &  L.  89  ;  White  v. 
Gascoyne  el  al,  3  Ex.  36.  The  affidavit  must  be  accurate  in  the  names  of  the  par- 
ties :  Poole  v.  Pembrei/,  1  Dowl.  P.O.  693 ;  Fletcher  v.  Lechmere,  2  Dowl.  N.S.  848. 

_  (x)  The  payment  of  costs  under  this  provision  will  be,  beyond  doubt,  a  condir 
tion  precedent  to  the  amendment :  Levy  v.  Drew,  5  D.  &  L.  307 ;  Waller  v.  Joy, 
16  M.  A  W.  60;  see  also  Johnson  v.  Sparrow,  1  U.  C.  Q.B.  396  ;  Gass  v.  Cocleugh, 
E.  T.  3  Vic.  MS.  R.  &  H.  Dig.  "  New  Trial,"  jx.  1 ;  Wimn  v.  Palmer,  E.  T  3  Vic. 
MS.  R.  &  H.  Dig.  "New  Trial,"  ix.  3  ;  Thompson  v.  Sewell,  4  O.  S.  16  ;  Reeves  v. 
Myers,  T.  T.  4  &  5  Vic.  MS.  R.  &  H.  Dig.  "  New  Trial,"  ix.  6.  The  facilities 
given  by  this  act  for  amendments  both  before  and  at  the  trial,  will  have  the  effect 
in  a  great  measure  of  doing  away  with  pleas  in  abatement. 

(y)  It  is  as  much  necessary  under  this  as  under  the  preceding  sections,  that  a 
consent  in  writing  of  the  party  to  be  added,  should  be  filed :  see  R.  G.  pr.  6. 

(z)  Under  and  pursuant  to  section  117  of  this  act  (which  see). 
(o)  Taken  from  Eng  Stat.  15  &  16  Vic.  cap.  76,  s.  37. 
(6)  See  note  w  to  section  63. 

(c)  "  Or"  should  be  "  on." 

(d)  This  enactment  is  for  manifest  reasons  restricted  to  actions  on  contract. 
There  is  no  necessity  for  the  extension  of  the  remedies  here  enacted  to  actions  for 


76  THE   COMMON  LAW  PROCEDURE   ACT.  [S.  68. 

Mis-joinder  Judge,  (e)  if  it  appears  that  injustice  will  not  be  done  there- 
dants  by,  (/)  may,  (g~).  at  any  time  before  trial  or  assessment  of 

More  trial    damages,  (A)  order  the  name  or  names  of  one  or  more  of  such 
contract.       Defendants  to  be  struck  out,  (t)  and  the  amendment  shall  be 
made  upon  such  terms  as  the  Court  or  Judge  thinks  proper;  (j) 
And  at  trial,  and  in  case  it  appears  at  the  trial  of  any  action  on  con- 
tract, (k)  that  there  has  been  a  mis-joinder  of  Defendants, 

torts ;  for  in  such  actions  plaintiff  can  at  any  time  before  trial  enter  a  nolle  pro- 
sequi. It  he  fail  to  do  so,  defendants  sued  but  not  liable,  may  notwithstanding,  he 
acquitted  at  the  trial ;  but  the  acquittal  of  one  or  more  defendants  in  an  action  of 
tort,  is  not,  as  in  actions  of  contract,  a  discharge,  of  all.    See  note  w  to  section  63. 

(«)  See  note  w  to  section  48. 
(/)  See  note  b  to  section  63. 

(g)  "  May,"  permissive :  Con.  Stat.  XJ.  C.  cap.  2,  s.  18,  sub-s.  2. 

(A)  The  application,  may  perhaps  be  made  at  the  trial.  But  when  deferred  till 
the  trial,  the  amendment  can  only  be  made  as  a  variance.  In  view  of  this,  it  is 
preferable  for  plaintiff  to  make  application  at  an  earlier  stage  of  the  cause,  and  in 
doing  so  avail  himself  of  the  first  part  of  this  enactment.  The  right  to  amend  a 
mis-joinder  after  the  trial  is  questionable  :  Wickens  v.  Steele  et  al,  2  C.  B.  N.S.  488. 
It  has  been  decided  thai  one  defendant  in  ejectment  is  not  entitled  at  the  trial  to 
have  his  name  struck  out  on  disclaiming  all  right  to  possession,  in  order  to  be 
called  as  a  witness  for  his  co-defendants :  Grogan  v.  Adair  et  al,  14  U.C.  Q.B.  479. 
Qu.  It  is  not  necessary  under  this  section  for  the  party  making  application  before 
trial,  to  file  a  consent  similar  to  that  mentioned  in  section  63 :  see  Bnrritt  v. 
Hamilton  et  al,  17  U.  C.  Q.  B.  443. 

(i)  The  court  for  the  purpose  of  saving  the  Statute  of  Limitations,  allowed  a 
plaintiff  to  amend  his  declaration  and  all  subsequent  proceedings,  by  striking  out 
the  name  of  one  of  two  defendants,  the  other  being  at  liberty  if  so  advised,  to 
plead  the  non-joinder  in  abatement;  and  also,  if  necessary,  to  plead  de  novo. 
This  was  done,  although  it  appeared  that  an  action  had  been  formerly  brought 
for  some  portion  of  the  same  subject  matter,  against  the  same  defendants,  in 
which  defendants  obtained  a  verdict  by  reason  of  the  plaintiff  having  failed  to 
establish  a  joint  liability:  Cowburnv.  Wearing  et  al,  9  Ex.  207.  The  court  in 
banc  confirmed  the  decision,  and  thought  it  reasonable  that  plaintiff  should  be 
allowed  before  trial  to  make  the  amendment  and  to  try  the  question  whether 
he  could  establish  a  case  against  one  defendant  alone  (taking  the  risk  of  a  plea 
in  abatement)  although  he  might  believe  the  contract  to  be  a  joint  one :  lb. 
per  cur.  An  amendment  similar  to  the  above  applied  for  before  trial  under  the 
old  practice  and  before  the  Common  Law  Procedure  Act  was  allowed,  defen- 
dant being  at  liberty  to  plead  de  novo :  Palmer  v.  Beale  el  al,  9  Dowl.  P.  C.  529. 
So  where  the  application  was  made  even  after  a  trial  and  a  nonsuit :  Craufurd  v. 
Cocks  et  al,  6  Ex.  287.  Further  as  to  amendments  at  trial  by  striking  out  names 
of  co-defendants :  see  Cooper  v.  Sanders,  1  F.  <fc  F.  13. 

(j )  The  costs  of  course  are  entirely  in  the  discretion  of  the  court  or  the  judge 
to  whom  the  application  is  made.  But  it  is  apprehended  that  plaintiff  will 
seldom  be  allowed  to  strike  out  any  defendants  except  upon  payment  of  costs: 
see  Cowbum  v.  Wearing  et  al,  9  Ex.  207 ;  see  also  an  important  case  upon  this 
point,  Jackson  et  al  v.  Nunn  et  al,  4  Q.  B.  209. 

(k)  The  amendment  here  intended  must  if  made  be  made  at  the  trial.  It  is 
not  competent  for  plaintiff,  who  there  refuses  it,  afterwards  to  apply  for  it  to  the 
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such  mis-joinder  may  be  amended  as  a  variance  at  tbe  trial 
in  like  manner  as  the  mis-joinder  of  Plaintiffs  has  been  here-, 
inbefore  directed  to  be  amended,  (l)  and  upon  such  terms  as 
the  Court  or  Judge,  or  other  presiding  officer  by  whom  such 
amendment  is  made,  thinks  proper,  (m)     19  Vic.  c.  43,  s.  70. 

69.  (ri)  In  any  action  on  contract  (o)  where  the  non-  if  the  non- 
joinder of  any  person  as  co-Defendant  has  been  pleaded  in  defendants 

court  in  banc :  Eobson  v.  Doyle  et  al,  3  El.  &  B.  896.  The  amendment  if  it  could 
be  at  all  made  by  the  court  in  banc  would  be  made  pursuant  to  section  222  ;  but 
semble  that  section  does  not  apply  to  the  case  of  a  mis-joinder  of  plaintiffs  or 
defendants :  lb. ;  but  see  Wickens  v.  Steel  et  al,  2  l!.  B.  N.S.  488.  The  act  evidently 
refers  to  the  case  where  a  defendant  has  been  erroneously  joined,  and  not  to  a 
case  where  the  defendant  has  been  joined  not  by  mistake  but  for  the  purpose  of 
trying  his  liability :  lb. 

In  an  action  of  contract  against  two  defendants,  A.  and  B.,  the  latter  suffered 
judgment  by  default.  The  former  pleaded  "  never  indebted,"  upon  which  issue 
was  joined.  On  the  trial,  it  appeared  by  the  evidence  that  B.  the  defendant  who 
pleaded  "  never  indebted"  was  solely  liable.  A.  the  defendant  who  had  allowed 
judgment  to  go  by  default,  not  being  a  contracting  party,  B.'s  counsel  claimed  a 
nonsuit.  The  judge  ordered  the  record  to  be  amended,  by  striking  out  the  name 
of  the  defendant  A.,  and  directed  a  verdict  against  B.,  subject  to  leave  to  move  to 
enter  a  nonsuit  if  the  court  should  think  that  the  amendment  ought  not  to  have 
been  made.  Meld,  per  cur.,  that  the  amendment  was  properly  made :  Greaves  v. 
Eumfries  et  al,  4  El.  &  B.  851. 

A.  sued  B.  C.  D.  E.  F.  G.  and  H.  in  an  action  on  contract.  H.  suffered  judg- 
ment by  default,  and  the  action  failed  as  against  F.  and  G.  Held  that  it  was 
competent  to  the  judge  at  nisi  prius  to  amend  the  record  by  striking  out  the 
names  of  F.  and  G. :  Johnson  v.  Goslett  et  al,  18  C.  B.  728.  In  a  later  case  at  nisi 
prius,  Pollock,  C.  B.,  refused  to  allow  the  plaintiff  to  amend  by  striking  out  the 
name  of  one  of  two  defendants,  where  the  contract  upon  which  the  action  was 
brought  was  proved  to  have  been  made  by  one  only  and  not  by  both  defendants. 
Pollock,  C.  B.,  "I  will  take  no  such  step  in  a  case  where  I  think  the  parties  might 
have  known  what  their  position  was  before  bringing  the  action.  I  think  the 
power  of  a  judge  to  strike  out  a  name  should  not  be  exercised  in  cases  where  per- 
sons enter  into  a  sort  of  speculation  by  putting  down  a  number  of  names,  and  then, 
when  they  find  it  does  not  succeed,  ask  the  judge  to  strike  them  out :"  Simmonds 
v.  Hughes  et  al,  29  Law  Times,  6 ;  see  also  Wickens  v.  Steel  et  ai,  2  C.  B.  N.S.  488. 

(I)  i.  e.  By  section  65  of  this  act. 

(m)  The  name  of  one  of  two  defendants  was  struck  out  of  the  record  on  the 
terms  of  plaintiff  paying  the  costs  of  such  defendants.  Plaintiff  obtained  a  verdict 
against  the  remaining  defendants.  Held  that  the  defendant  whose  name  was 
struck  out  was  entitled  to  a  moiety  of  the  joint  costs  of  both  defendants,  although 
both  appeared  and  pleaded  jointly  by  the  same  attorney:  Medwayv.  Webber  etal 
13- C.  B.  N.S.  254.  ' 

(ra)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  38.  This  section  is  applied 
solely  to  the  case  of  non-joinder  of  co-defendants.  With  this  exception  it  is  similar 
to  section  67. 

(o)  The  section  is  confined  in  its  operation  to  actions  on  contract.  The  reason 
of  the  restriction  will  be  found  explained  in  note  d  to  the  preceding  section  (68.) 
But  notwithstanding  the  restrictions  to  "  actions  on  contract,"  it  is  apprehended 
that  the  section  will  include  actions  which,  though  in  form  ex  delicto,  are  Dot 


78  THE  COMMON   LAW  PROCEDURE  ACT.  [s.  69. 

be  pleaded  abatement,  (p)  the  Plaintiff  may,  without  any  order,  amend 
meat  in        the  Writ  of  Summons  and  the  declaration  by  adding  the 

such  action.  ...  ,       ,       .       ,     , 

name  of  the  person  mentioned  in  such  plea  in  abatement  as  a, 
joint  contractor,  (g)  and  serve  the  amended  Writ  upon  the 
person  or  persons  so  named  in  such  plea  in  abatement,  and 
proceed  against  the  original  Defendant  or  Defendants  and  the 
person  so  named  in  such  plea  in  abatement ;  (r)  but  the  date 
of  such  amendment  (s)  shall,  as  between  the  person  so  named 
in  such  plea  of  abatement  and  the  Plaintiff,  be  considered  for 
all  purposes  as  the  commencement  of  the  action,  (t)  19  Vic. 
c.  43,  s.  71. 

maintainable  without  referring  to  some  contract  between  the  parties  and  laying  a 
previous  ground  of  action  by  showing  such  contract. 

(jo)  The  non-joinder  of  a  joint  contractor  as  a  co-defendant  can  only  be  taken 
advantage  of  by  a  plea  in  abatement :  see  note  w  to  section  63. 

(q)  The  plea  in  abatement  for  non-joinder  of  a  co-defendant  must  give  "  a  better 
writ,"  i.  e.  state  the  names  and  places  of  residence  of  parties  not  joined.  It  is  for 
plaintiff  then  either  to  amend  or  to  commence  a  new  action  against  the  persona 
whose  names  are  so  given  if  in  other  respects  the  plea  be  legal  and  formal.  He 
may  either  amend  under  this  section,  or  he  may  drop  his  action  and  commence 
a  new  one  under  the  old  practice.  A  plaintiff  upon  a  plea  of  abatement  for  non- 
joinder of  a  co-defendant  may  enter  a  cassetur  breve  without  any  order  obtained 
for  the  purpose.  This  he  is  allowed  to  do  without  at  the  time  paying  any  costs : 
see  Greenhill  v.  Slieppherd,  12  Mod.  145 ;  Allen  v.  Maxey,  Barnes,  120 ;  Pocklington 
v.  Peck,  1  Str.  638.  Neither  party  is  entitled  to  costs  on  a  plea  in  abatement, 
and  it  was  even  held  that  plaintiff  was  not  entitled  to  ask  for  them  on  setting 
aside  such  a  plea  for  irregularity  :  Poole  v.  Pembrey  et  ux.  1  Dowl.  P.C  693.  Sed.  qu. 
see  White  v.  Gascoigne,  6  D.  &  L.  225.  But  the  costs  of  the  amendments  if  not 
paid  at  the  time  of  the  amendment,  will  abide  the  event  of  the  action.  The  prac- 
tice as  to  allowing  amendments  of  writs  by  adding  fresh  parties  when  there  is  no 
plea  in  abatement  is  unsettled  in  England.  The  Queen's  Bench  and  Exchequer 
differ,  the  former  permitting  the  amendment,  the  latter  refusing  it.  In  a  case  in 
chambers,  the  practice  of  the  Queen's  Bench  was  held  to  be  of  doubtful  propriety, 
and  the  judge  in  chambers  instead  of  allowing  the  amendment,  referred  the  appli- 
cant to  the  full  court :   Gibson  v.  Varley  et  al,  21  L.  T.  Eep.  234. 

(r)  The  consequence  as  to  costs,  &c,  may  be  ascertained  upon  reference  to 
section  71. 

(s)  Qu.  In  what  manner  is  the  date  of  the  amendment  to  be  proved  if  disputed  ? 
There  is  no  provision  for  a  record  of  the  amendment  to  be  kept  by  the  clerk. of 
process  or  other  officer.  Power  is  given  to  plaintiff  to  amend  his  writ  without 
any  order.  It  is  not  stated  that  it  shall  be  necessary  to  reseal  the  writ.  It  is 
simply  enacted  that  plaintiff  "may"  amend  the  summons  by  adding  the  name  of 
the  person  named  in  the  plea  of  abatement.  It  is  not  enacted  either  that  the 
amendment  shall  be  made  by  the  proper  officer,  or  that  the  proscipe  upon  which 
the  writ  issued  shall  be  amended  by  such  officer.  A  rule  of  court  is  needed  to 
supply  these  omissions.  Possibly  in  the  absence  of  a  rule  upon  the  subject  it 
may  be  held  that  the  amended  declaration  will  be  the  best  if  not  the  only  reliable 
index  to  "the  date  of  the  amendment." 

((}  This  provision  is  manifestly  necessary  for  the  protection  of  whatever  rights 
defendants  newly  joined  may  be  possessed.   Not  having  had  any  knowledge  of  pre- 
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TO.  (m)  In  any  action  brought  against  any  joint  obligor  J^}^™ 
or  contractor,  the  action  shall  not  abate  (v)  nor  the  Plaintiff  no  ground  to 

'  v  y  t  .       abate  suit. 

be  required  to  amend  (w)  on  account  of  any  other  joint 
obligor  or  contractor  not  having  been  made  a  Defendant,  (aj) 
unless  the  party  pleading  such  non-joinder  (jf)  avers  in  his 
plea  that  such  joint  obligor  or  contractor  (z)  is  living  (a) 
within    the   limits   of  Upper   Canada,    (5)   and  states  the 

vious  proceedings,  it  would  be  unjust  in  any  manner  to  hold  them  bound  by  such 
proceedings.  If  the  writ  first  issued,  when  issued,  could,  as  against  these  defen- 
dants, be  held  to  be  "  the  commencement  of  the  action,"  then  they  might,  without 
any  knowledge  of  the  process  and  without  having  been  served  with  it,  be  pre- 
vented from  availing  themselves  of  the  Statute  of  Limitations  or  other  like  statut-. 
able  defence.  If  then,  as  the  practice  now  stands,  the  right  of  action  should  be 
barred  by  effluxion  of  time  at  a  period  between  the  issue  of  the  writ  and  its  sub- 
sequent amendment  by  the  addition  of  co-defendants,  it  appears  clear  that  the 
Statute  of  Limitations  would  under  such  circumstances  be  a  good  defence.  The 
person  added  may  stay  all  further  proceedings  against  himself  by  payment  of  the 
debt  and  of  the  costs  of  the  writ  within  four  days  of  service  on  him :  Measom  v. 
Moimtcastle  et  al,  1  F.  &  F.  721. 

(«)  Substantially  a  re-enactment  of  Stat.  59  Geo.  III.  cap.  25,  s.  1. 

(v)  The  judgment  for  defendant  on  a  plea  in  abatement  is  quod  breve  or  narratio 
cassetur :  see  Sellon  Pr.  273.  This  is  in  exact  accordance  with  the  prayer  of  the 
plea,  "the  defendant  prays  judgment  of  the  said  writ  and  declaration,  and  that- 
the  same  may  be  quashed,"  &c.  The  plea  must  pray  judgment  both  of  the  writ 
and  declaration :  Davies  v.  Thomson,  14  M.  &  TV.  161 ;  Whitling  v.  Des  Anqes, 
3  C. B.  910. 

(w)  Under  preceding  section. 

(x)  Pleas  in  abatement  for  non-joinder  of  a  co-defendant  must  be  full,  clear  and 
certain:  see  Heap  et  al  v.  Livingston  et  al,  11  M.  &  TV.  896 ;  Bleakley  et  al  v.  Jay, 
13  M.  &  TV.  464.  If  the  plea  be  bad  to  one  count  of  a  declaration  containing 
several  counts,  it  is  bad  as  to  all:  Phillips  et  al  v.  Claggett,  10  M.  <&TV.  102.  Formal 
defects  in  such  a  plea  have  been  held  open  to  objection  without  a  special  demurrer. 
The  statutes  of  Elizabeth  and  Anne  respecting  special  demurrers  have  been  held 
not  to  apply  to  such  pleas :  see  Esdaile  et  aly.  Lund,  12  M.  <&TV.  613,  per  Parke,  B. 

(jj)  A  plea  of  coverture  is  not,  it  seems,  a  plea  of  "  non-joinder"  within  the 
meaning  of  this  section :  see  Jones  v.  Smith,  3  M  &  W.  526. 

(«)  It  will  be  insufficient  to  describe  the  parties  not  joined  by  initial  letters  of 
their  christian  names :  Hastings  v.  Champion  et  al,  M.  T.  3  Vic.  MS.  R.  &'H.  Dig. 
Abatement,  4.  Sed  qu.  If  defendant  cannot  by  any  means  ascertain  the  true 
names,  would  it  not  be  sufficient  for  him  to  describe  the  parties  as  best  he  could? 
The  plea  must  mention  all  the  co-contractors  not  joined :  Abbot  v.  Smith,  2  TV.  Bl. 
947;  Godson  v.  Good,  6  Taunt.  587;  Hill  v.  White  etal,  8  Dowl.  P.O.  13:  Crellinv 
Brook,  14  M.  &  TV.  11. 

(a)  It  does  not  appear  to  be  necessary  that  the  co-contractor  should  be  actually 
and  literally  "  living  within  the  limits  of  Upper  Canada,"  at  the  time  of  plea 
pleaded,  if  his  domicile  or  residence  be  then  within  this  province.  A  temporary 
absence  on  a  tour  for  health  or  other  similar  cause  is  not  a  living  without  this 
province :  see  Lambe  v.  Smythe,  3  D.  &  L.  712. 

_  (b)  Defendant  is  bound  in  his  plea  to  disclose  a  joint  contract.    In  this  pro- 
vince it  has  been  held  that  he  must  do  this,  though  upon  the  face  of  his  plea  it 
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place  of  his  residence,   (c)  nor  unless  an  affidavit  of  the 

appear  that  some  of  the  joint  contractors  are  without  the  jurisdiction  of  the  court: 
McKnigU  v.  Scott,  M.  T.  3  Vic.  MS.  R.  &  H.  Dig.  Abatement,  6 ;  upheld  in  Cor- 
bitt  v.  Oalvin  et  al,  4  U.  C.  Q.  B.  123.  It  was  remarked  by  Robinson,  C.  J.,  in  the 
latter  case,  that  a  defendant  under  such  circumstances  is  not  to  be  understood  by 
his  plea  as  pleading  the  non-joinder  of  the  persons  without  the  jurisdiction  :  76. 
The  plea  in  Oalvin  v.  Cook  et  al,  upheld  by  the  court,  was  to  the  effect  that  the 
supposed  promises  were  made  jointly  by  defendant  with  one  Hiram  Cook  and 
one  Timothy  H.  Dunn — that  Cook  was  living  and  resident  within  the  jurisdiction 
of  the  court — and  that  Dunn  at  the  time  the  action  was  brought  was  and  still  is 
a  resident  of  Lower  Canada,  out  of  the  jurisdiction  of  the  court.  See  a  similar 
plea  and  authorities  cited  iu  support  of  it  in  note  a  to  Newton  et  al  v.  Stewart,  4  D. 
&  h.  89.  But  in  England  the  law  conflicts  with  that  laid  down  by  our  courts 
upon  this  point,  though  the  statute  law  in  each  country  is  much  alike.  In  the 
first  place,  it  has  been  held  in  England  that  in  the  case  of  joint  contractors,  where 
one  is  out  of  the  jurisdiction  of  the  court,  the  contract  thereby  becomes  joint  and 
several :  see  Henry  v.  Goldney,  15  M.  &  W.  497,  per  Alderson,  B.  In  the  second 
place,  as  a  sequence  to  this  reasoning,  it  has  been  held  that  no  plea  in  abatement 
can  be  put  upon  the  record  for  non-joinder  of  co-contractors  where  some  at  the 
time  of  plea  pleaded  are  without  the  jurisdiction  of  the  court :  Joll  et  al  v.  Owzon, 
4  C.  B.  249  ;  see  also  Maybury  v.  Mudie,  5  C.  B.  283  ;  s.  e.  5  D.  <fc  L.  292.  These 
cases  being  more  recent  than  ours,  may  have  the  effect  of  shaking  the  authority 
of  ours,  at  least  to  some  extent.  To  apply  ourselves  to  the  reasoning  of  the  Eng- 
lish cases  we  find  it  said  by  Williams,  J.,  in  Ml  et  al  v.  Gurzon,  4  C.B.  249,  "that 
the  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  8,  which  requires  the  plea  to  state  that 
the  co-contractor,  the  non-joinder  of  whom  is  complained  of,  is  resident  within  the 
jurisdiction  of  the  court,  ousts  the  party  of  his  plea  in  abatement  if  all  the  co-con- 
tractors are  not  within  (he  jurisdiction  of  the  court."  This  was  the  manner  in  which 
the  case  was  argued,  and  is  the  reasoning  upon  which  the  decision  depends. 

(c)  The  place  as  well  as  residence  must  now  be  stated  in  the  plea  instead  of  in 
the  affidavit  as  formerly.  The  plea  must  state  the  true  place  and  abode  of  the 
party  whose  non-joinder  is  objected  to:  Maybury  \.  Mudie,  5  C.B.  291)jperMaule,  J. 
Whether  it  does  so  or  not  is  a  matter  which  formerly  might  be  controverted  and 
determined  upon  motion  to  set  aside  the  plea :  lb.  If  the  plea  be  false,  it  ia 
apprehended  that  it  may  still  be  set  aside  on  motion.  But  the  meaning  of  the 
word  "  place"  itself  as  used  in  this  act  is  from  its  vagueness,  open  to  much  uncer- 
tainty. ,  It  is  extremely  doubtful  whether  in  this  province  the  like  precision  must 
be  observed  as  in  England.  Our  7  Wm.  IV.  cap.  3,  s.  6,  required  the  place  to 
be  stated  with  "  convenient  Gertainty."  These  too  are  the  words  of  the  Eng.  Stat. 
3  <fc  4  Wm.  IV.  cap.  42,  s.  8.  What  then,  is  meant  by  stating  a  place  with  con- 
venient certainty  ?  The  object  of  the  requirement  is  unquestionably  that  the 
plaintiff  may  know  not  only  who  the  co-contractors  are,  but  also  the  place  of  their 
residence,  in  order  that  he  may  be  enabled  to  serve  process  upon  them :  see  New- 
ton et  al  v.  Stewart,  4  D.  &  L.  92,  per  Wightman,  J.  Now  there  can  be  no  reason 
for  holding  greater  preciseness  to  be  necessary  for  that  purpose  under  this  section 
than  under  section  12,  which  requires  a  writ  of  summons  to  be  indorsed  with  the 
name  and  "  place  of  abode"  of  the  attorney  suiug  out  the  same.  In  this  latter 
case  it  is  presumed  that  the  street  or  house  will  not  be  requisite.  Between  the 
expression  "place  of  abode"  and  "  place  of  residence"  there  can  be  no  difference. 
A  case  has  arisen  in  England  under  the  section  which  corresponds  to  the  one 
here  annotated,  and  is  worthy  of  mention.  Two  defendants  whose  non-joinder 
was  pleaded,  were  stated  to  be  resident,  the  one  at  "No.  20,  Gower  Street,  Bed- 
ford Square,"  the  other  "  High  Street,  Canterbury."  The  court  on  affidavit  that 
inquiries  were  made  at  "these  places,"  and  that  no  such  persons  were  there 
living,  set  aside  both  the  plea  and  affidavit,  although  the  defendant  showed  that 
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truth  of  such  plea  be  filed  therewith,  (e)  19  Vic.  c.  43,  s.  73. 


the  mistakes  had  been  made  accidentally,  and  that  the  one  party  was  to  be  found 
at  "  No.  22"  instead  of  "  No.  20,"  and  that  his  name  was  in  the  Post  Office  Direc- 
tory and  other  similar  works  of  reference  as  residing  at  No.  22,  and  that  the  other 
party  was  well  known  in  Canterbury,  and  that  he  lived  in  a  street  adjoining  to 
the  one  named :  Newton  et  al  v.  Stewart,  4  D.  &  L.  89.  It  is  scarcely  possible  that 
in  this  province,  where  the  circumstances  of  the  country  are  so  different  from 
those  of  England,  that  so  much  particularity  will  be  needed  in  describing  "  the 
place  of  residence"  of  a  contractor  "  living  within  the  limits  of  Upper  Canada," 
but  not  joined. 

The  actual  residence  must  be  stated.  It  is  not  sufficient  to  give  the  beBt 
statement  of  it  that  can  be  obtained:  WheatleyY.  Golney,  9  Dowl.  P.  C.  1019. 
The  object  of  the  provision  is  that  plaintiff  may  without  delay  or  difficulty  be 
able  to  serve  process  upon  the  parties  whose  non-joinder  is  pleaded :  Newton  et  al 
v.  Stewart,  4  D.  <fc  L.  92,  per  "Wightman,  J.  That  benefit  wduld  not  be  secured  to 
plaintiff  unless  the  information  stated  in  the  plea  should  be  correct:  Maybury  v„ 
Mudie,  6D.4L.  362,  per  Maule,  J.  If  the  plea  do  not  state  the  place  of  residence 
it  is.  a  nullity :  Brewster  v.  Davy,  H.  T.  2  Vic.  MS.  R.  &  H.  Dig.,  Abatement,  3. 
A  statement  of  the  place  of  business  would  not  be  sufficient :  Maybury  v.  Mudie, 
5  D.  &  L.  360.  The  word  residence  is  understood  to  mean  home  or  domicile : 
Lambe  v.  Smythe,  3  D.  &  L.  112.  The  expression  "  place  of  residence"  might  be 
taken,  to  mean  dwelling-house.  Aman's  dwelling-house  is  prima  facie  where  his 
wife  and  family  reside,  and  if  he  has  a  family  dwelling  in  one  place  and  he  occupy 
a  house  and  occasionally  sleep  in  another,  he  will  not  be  a  resident  in  the  latter 
place,  for  his  residence  is  his  domicile,  and  his  domicile  is  his  home,  and  his 
home  is  where  his  family  reside:  Bex  -v.  The  Duke  of  Richmond,  6  T.  R.  560. 
There  is  not  however  any  strict  or  definite  rule  for  ascertaining  what  is  a  man's 
"  place  of  residence."  It  is  a  question  to  be  determined  in  each  case  according  to 
its  circumstances:  The  Queen  y-  The  Mayor  of  Exeter,  Wescomb's  case,  L.  R.  4  Q.B. 
1.10 ;  see  also  The  Queen  v.  The  Mayor  of  Meter,  DipstaUs  case,  L.  R.  4  QJ3.  114. 

(«)  Nor  unless  an  affidavit  of  the  truth  of  such  plea  be  filed  therewith.  This  is  a 
'  very  general  provision.  The  specific  allegations  as  to  residence,  &c,  formerly 
necessary  in  the  affidavit,  must  now  be  stated  in  the  plea.  .It  is  apprehended 
that  the  affidavit  for  the  future  if  annexed  to  the  plea,  for  annexed  it  may  be,  will 
be  in  a  very  general  form.  The  affidavit  in  use  before  the  enactment,  which 
made  it  necessary  to  state  residence,  <fec,  was  to  the  effect  that  the  plea  was  "  true 
in  substance  and  in  fact :"  see  Maybury  v.  Mudie,  6  D.  &  L.  363,  per  Maule,  J. ; 
Munden  v.  The  Duke  of  Brunswick,  4  C.  B.  321.  The  origin  of  verification  of  pleas 
of  abatement  seems  to  be  Stat.  4  Anne,  cap.  16,  s.  11.  It  is  as  follows :  "  No  dila- 
tory plea  shall  be  received  in  any  court  of  record,  unless  the  party  offering  such 
plea  do  by  affidavit  prove  the  truth  thereof,"  &c.  It  was  held  under,  this  statute 
that  the  affidavit  must  prove  the  fact  of  the  truth.  "  This  is  a  true  plea,"  instead 
of  "  This  plea  is  true,"  was  held  to  be  insufficient :  Onslow  v.  Booth,  2  Str.  7C6. 
If  the  affidavit  be  either  false  or  insufficient,  it  is  presumed  that  the  plea  may  still 
be  set  aside'on  motion:  see  Maybury  v.  Mudie,  5  D.  <fcL.  360.  The  affidavit  may, 
it  seems,  be  made  either  by  defendant  or  a  third  party :  see  Zing  v.  Lord  Turner, 
1  Chit,  R.  58  note  a.  And  if  sworn  before  declaration  filed,  it  would  appear  that 
plaintiff  may  treat  the  plea  as  a  nullity:  Bower  v.  Kemp,  1  C.  &  J.  287 ;.  Johnson 
v.  Popplewell,  2  C.  &  J.  544 ;  but  see  Lang  v.  Comber,  4  East.  348.  The  affidavit 
when  made  must  be  filed  with  the  plea.  The  annexing  of  the  affidavit  to  the  plea 
would  be  the  most  convenient  mode,  and  in  such  case  could  verify  the. contents  of 
the  plea  without  entering  into  details.  Besides,  if  annexed  to  a  plea  intitled  in 
the  cause,  the  affidavit  need  not  be  so  intitled.  An  affidavit  is  intitled  in  order 
that  it  may  be  sufficiently  certain  in  what  cause  it  is  made  to  admit,  if  necessary, 

6 


82  THE   COMMON   LAW  PROCEDURE  ACT.  [S.  71. 

Costs  of  71.  ( f)  In  all  cases  after  a  plea  in  abatement  and  atnend- 

such  plea  ill  v     '  ,  i-i.pi 

abatement,  ment,  (<?)  as  aforesaid,  if  it  appears  upon  the  trial  of  the  action 
that  the  person  or  persons  so  named  in  such  plea  in  abate- 
ment was  or  were  jointly  liable  with  the  original  Defendant 
or  Defendants,  the  original  Defendant  or  Defendants  shall  be 
entitled  as  against  the  Plaintiff  to  the  costs  of  such  plea  in 

judgment     abatement  and  amendment ;  (K)  but  if  at  such  trial  it  appears 

as  regards  oi  ■    ■      i  -r\  j*      i 

defendants    that  the  original  Defendant  or  any  of  the  original  Defendants 

not  liable      is  or  are  liable,  but  that  one  or  more  of  the  persons  named 

p  o  we  y.  ,q  sacf1  pjea  jn  abatement  ;s  or  are  not  liable  as  a  contracting 

party  or  parties,  the  Plaintiff  shall  nevertheless  be  entitled  to 
Judgment  against  the  Defendant  or  Defendants  who  appear 
to  be  liable,  (i)  and  every  Defendant  who  is  not  so  liable 
shall  have  Judgment  and  shall  be  entitled  to  his  costs  as 

an  indictment  for  perjury.  But  if  an  affidavit  refer  to  the  "  annexed  plea,''  and 
the  annexed  plea  ia  "  intitled  in  the  cause,"  and  verba  relata  videntur  in  esse;  there- 
fore it  amounts  to  the  same  thing'  as  if  the  affidavit  itself  were  intitled  in  the 
cause,  and  an  indictment  for  perjury  would  lie  on  such  an  affidavit :  Prince  et  al 
v.  Nicholson,  5  Taunt.  337,  per  Heath,  J. ;  Richards  et  al  v.  Setree,  3  Price,  201, 
per  Thomson,  C.  B. ;  Poole  v.  Pembrey  el  ux.  1  Dowl.  P.  C.  694.  It  is  usual  not- 
Withstanding  and  perhaps  safer  to  intitle  the  affidavit  though  annexed.  But  if 
the  affidavit  be  intitled  at  all  it  must  be  correctly  intitled :  Poole  v.  Pembrey  et 
ux,  1  Dowl.  P.  C.  693;  Phillips  v.  Hutchinson  et  al,  3  Dowl.  P.  C.  20;  Clark  v. 
Martin,  lb.  222  ;  Shrimpton  v.  Carter,  lb.  648 ;  Blandr.  Dax,  16  L.  J.  N.S.  Q.  B.  1 ; 
Fletcher  v.  Lechmere,  2  Dowl.  N.  S.  848.  The  affidavit  ought  to  state  in  the  body 
of  it  the  place  of  residence  of  the  party  not  joined :  Petch  et  al  v.  Duggan,  1  Cham. 
K.  141.  No  reference  to  a  plea  annexed  will  aid  an  affidavit  if  otherwise  incor- 
rectly intitled :  Poole  v.  Pembrey  et  wx.  1  Dowl.  P.  C.  693.  If  the  plea  be  filed 
without  an  affidavit,  or  with  an  affidavit  so  insufficient  as  to  amount  to  no  affida- 
vit, plaintiff  may  treat  the  plea  as  a  nullity  and  sign  judgment.  But  it  would 
seem  that  an  affidavit  though  sworn  before  defendant's  attorney,  is  not  so  far  void 
as  to  entitle  plaintiff  to  sign  judgment,  however  warranted  he  might  be  in  moving 
to  set  the  plea  aside  :  Horsfall  v.  Malthewman,  3  M.  <fe  S.  153. 

(/)  Taken  from  Eng.  Stat.  15  &  16  Vic-  cap.  76,  s.  89.  Substantially  the  same 
as  our  Stat.  7  "Wm.  IV.  cap.  3,  s.  7,  which  is  a  transcript  of  Eng.  Stat.  3  A  4 
¥m.  IV.  cap.  42,  s.  10.    . 

(g)  i.  e.  Under  section  69. 

(A)  Section  69  is  silent  as  to  the  costs  of  the  amendment.  It  is  presumed  tha* 
they  will,  generally,  be  in  abeyance  until  trial  and  verdict  under  this  section. 
They  will  abide  the  event,  and  as  such  form  part  of  the  costs  of  the  cause. 

(«')  This  provision  is  intended  to  prevent  the  effect,  of  that  rule  which  decides 
that  a  plaintiff  in  an  action  of  contract  failing  as  to  one  defendant  fails  as  to  all 
the  defendants  Bued.  The  joinder  of  a  co-defendant  by  plaintiff  under  and  in 
consequence  of  a  plea  of  non-joinder  by  defendant  is  not  so  much  the  act  of  the 
plaintiff  as  of  the  original  defendant.  Therefore  it  is  only  reasonable  to  declare 
that  plaintiff  shall  not  be  made  to  suffer  from  the  act  of  others. 
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against  the  Plaintiff,  (j)  but  the  Plaintiff  shall  be  allowed 
such  costs,  together  with  the  other  costs  on  the  plea  in  abate- 
ment and  amendment,  as  costs  in  the  cause  against  the 
original  Defendant  or  Defendants  who  so  pleaded  in  abate- 
ment the  non-joinder  of  such  person;  (7c)  but  any  such 
Defendant  who  so  pleaded  in  abatement,  may,  on  the  trial, 
adduce  evidence  of  the  liability  of  the  Defendants  named  by 
him  in  such  plea.  (Q    19  Vic  c.  43,  s.  72. 
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72.  (m)  The  joint  obligation,  contract  or  promise  may  be  joint  eon- 
given  in  evidence  against  any  one  or  more  ot  the  joint  ooii-  maybegiven 
gors  or  contractors,  (rc)  and  shall  have  the  same  force  and  m 


( j)  It  is  not  declared  in  what  manner  defendant  shall  recover  these  costs  from 
plaintiff.  No  doubt  it  would  be  proper  to  proceed  by  rule  and  attachment  in 
case  of  non-payment.  But  the  point  as  to  whether  defendant  would  be  also  enti- 
tled to  an  execution  as  against  the  plaintiff  is  not  yet  decided. 

(k)  An  action  was  originally  brought  for  a  debt  against  M.  alone,  who  pleaded 
the  non-joinder  of  B.  &  G.  The  plaintiff  amended  accordingly,  and  went  on  in 
his  action  against  the  three.  M.  paid  £230  into  court,  and  as  to  the  residue 
pleaded  never  indebted.  The  two  others  pleaded  never  indebted.  The  jury  found 
a  verdict  for  M.  that  only  £230  was  due,  but  against  B.  <fe  G.  that  they  were 
jointly  indebted  with  M.  to  the  amount  of  £212.  Upon  this  state  of  things  the 
master  allowed  M.his  costs  against  the  plaintiff,  but  allowed  the 'plaintiff  his  costs 
against  B.  &  G.  His  taxation  was  supported  on  the  first  point,  but  as  to  the 
second  it  was  held  that  plaintiff  was  not  entitlad  to  costs  against  B.  &  G.,  neither 
under  the  Statute  of  Gloucester  because  he  was  not  entitled  to  damages,  nor  under 
the  Statute  of  Anne  as  it  was  not  a  case  of  double  pleading :  Cameau  v.  Morrice 
et  al,  25  L.J.  Q.B.  120 ;  see  also  Bird  v.  Eigginson,  6  A.  <fc  E.  83  ;  and  Partridge  v. 
Gardner,  6  Ex.  621.  Plaintiff  before  paying  the  costs  contemplated  by  this  enact- 
ment, would  act  prudently  in  having  defendant's  bill  taxed.  Then  having  ob- 
tained the  master's  allocatur  of  the  amount,  plaintiff  could  without  difficulty  claim 
to  have  that  sum  allowed  upon  the  taxation  of  the  general  costs  of  the  cause. 

(/)  This  provision  is  intended  for  the  benefit  of  a  defendant  who  pleads  in  abate- 
ment the  nonjoinder  of  a  co-defendant.  From  the  time  that  he  files  and  serves 
his  plea  he  is  bound  to  substantiate  it  or  pay  the  costs  incurred  by  plaintiff  in 
consequence  thereof.  To  substantiate  his  plea  and  so,  if  possible,  prevent  costs, 
it  is  only  just  that  defendant  should  be  allowed  to  prove  his  allegations.  The 
allegations  are  in  effect  that  certain  persons  not  joined  are  with  himself  jointly 
liable  to  the  plaintiff. 

(m)  Substantially  a  re-enactment  of  Stat.  TJ.  C.  69  Geo.  HI.  cap.  25,  s.  2.  The 
object  of  the  enactment  is  to  carry  out  the  principles  involved  in  the  preceding 
section.  If  an  action  be  brought  against  one  or  more  of  several  joint  contractors, 
and  there  be  no  plea  in  abatement  setting  up  the  non-joinder  of  "the  others,  the 
contract  sued  upon  may,  notwithstanding  the  non-joinder  of  the  other  co-contrac- 
tors, be  given  in  evidence  against  such  as  are  made  defendants.  The  practical 
effect  of  this  will  be  to  allow  plaintiff  to  sue  and  recover  his  claim  from  such  co- 
contractors  as  may  be  within  the  jurisdiction  of  the  court,  without  at  all  endea- 
vouring to  proceed  against  those  who  may  be  without  the  jurisdiction. 

(»)  For  well  known  reasons  this  section  is  confined  to  actions  on  contract.  In 
actions  for  torts  the  non-joinder  of  wrong-doers  is  not  attended  with  the  sacse 
results  as  in  actions  on  contracts.    See  note  d  to  section  68. 
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against  any    effect  for  the  recovery  of  Judgment  thereon  as  if  it  were  only 

one  oontrac-  '  °  , ' 

tor.  the  obligation,  contract  or  promise  of  the  Defendant  or  Defen- 

dants actually  sued,  (o)     19  Vic.  c.  43,  s.  74. 

JOINDER  OF  CAUSES  OF  ACTION. 

Several  7S-  (p~)  Causes  of  action  of  whatever  kind,  provided  they 

action  may    be  by  and  against  the  same  parties  and  in  the  same  rights,  (q) 

be  joined         ^^  j^  j0jne(j  ^    JQ    ^    game   guJt)    ^    J,ut   tJjjs   gJjaJJ   nQt 

(o)  Formerly  it  was  necessary  for  a  plaintiff  suing  upon  "joint  contract,"  to 
proceed  against  all  the  contractors,  whether  within  or  without  the  jurisdiction. 
Those  within  the  jurisdiction  were  served  with  process — those  without  were  pro- 
ceeded against  to  outlawry.  The  latter  proceeding  is  now  in  this  respect  alto- 
gether dispensed  with ;  but  it  is  still  necessary  if  all  the  joint-contractors  be 
within  the.  jurisdiction  of  the  court  that  all  be  sued :  Corbetl  v.  Calvin,  4  U.  C. 
Q.  B.  123.  If  there  be  a  non-joinder  or  mis-joinder  of  co-contractors,  plaintiff 
cannot  cure  his  proceedings  either  by  a  nolle  prosequi  or  nonsuit  as  to  some  of 
the  defendants.  A  nonsuit  as  to  some  is  a  nonsuit  as  to  all.  If  plaintiff  abandon 
his  suit  as  to  some  he  abandons  it  as  to  all :  see  Commercial  Bank  v.  Hughes  et  al, 
4  U.  C.  Q.  B.  167,  per  Macaulay,  J.  Contra  in  actions  for  tort:  see  Cleland  v. 
Robinson  et  al,  11  U.  C.  C.  P.  416. 

(p)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  x.  41. 

{q)  And  in  the  same  rights.  Erqm  this  it  is  inferred  that  a  plaintiff  has  no  right 
now  more  than  before  the  passing  of  this  act  to  join  a  cause  of  action  accruing 
to  him  in  his  individual  capacity  with  one  accruing  to  him  in  a  representative 
character,  a3  executor,  <fec. :  see  generally  Powley  et  al  v.  Newton,  6  Taunt.  453  ; 
Ashbyv.  Ashby  et  al,  7  B.  &  C.  444;  Webb  et  ux.  v.  Cowdell,  14  M.  .4;  W.  820; 
Kitchewman  v.  Skeel  et  al,  3  Ex.  49 ;  Bignell  v.  Marpur,  4  Ex.  773 ;  Hdwn  et  al  v. 
Madden  et  al,  E.  T.  2  Vie.  MS.  E.  &  H.  Dig.  "  Executor,  &c"  ii.  1 ;  Walker  v. 
Court,  H.  T.  6  Win.  IV.  MS.  lb.  ii.  5 ;  Davis  v.  Davis,  T.  T.  1  &  2  Vic.  MS.  lb. 
ii.  .6  ;  King  et  al  v.  Thorn,  1  T.  E.  487 ;  Smith  v.  Barrow,  2  T.  E.  476 ;  Petrie  et 
al  v.  Hannay,  3  T.  E.  659;  Jennings  v.  Newman,  4  T.  E.  347:  Ordy.  FenvAck, 
3  East,  104 ;  Henshall  v.  Roberts  et  al,  5  East.  150 ;  CoweU  et  ux.  v.  Watts,  6  East. 
405 ;   Court  v.  Partridge  et  ux,  7  Price,  591. 

(r)  May  be  joined,  dec.  This  is  not  compulsory  upon  plaintiff.  He  is  enabled 
but  not  compelled  to  join  in  the  same  suit  several  causes,  &c.  A  plaintiff  is  not 
likely  to  damage  his  claim  for  criminal  conversation  by  adding  a  claim  which 
may  direct  attention  to  the  question  whether  he  is  entitled  to  the  price  of  goods 
sold  :  see  Brockbank  v.  The  Whitehaven  Junction  R.  Co.  31  L.  J.  Ex  349. 

(s)  A  plaintiff  has  not  heretofore  in  actions  brought  by  him  been  confined  to 
one  cause  of  action.  It  has  always  been  understood  that  a  declaration  may  con- 
sist of  several  counts,  and  that  each  count  may  state  a  separate  cause  of  action. 
Thus  it  has  been  quite  allowable  for  the  first  count  of  a  declaration  to  be  on  a  bill 
of  exchange,  a  second  on  a  promissory  note,  a  third  on  an  account  stated,  <fec. : 
Smith's  Action-at-law,  10  ed.  77.  Indeed,  it  has  been  lately  allowed  that  several 
pauses  of  action  might  be  joined  ii!  one  and  the  same  count.  Thus  it  has  been  usual 
in  one  count  to  condense  two  or  more  of  the  foEowing — rgoods  sold,  work  done, 
money  lent,  money  paid,  money  had  and  received,  <fec.  :  Steph.  PI.  7  ed.  326.  But 
the  rule  allowing  several  causes  to  be  joined  in  the  same  suit  was  subject  to  the  ex- 
press limitation,  that  demands  only  of  a  similar  quality  or  character,  i.e.  of  the  same 
kind,  could  be  joined :  lb.  325.  How  the  rule  has  been  extended  by  the  abroga- 
tion of  the  limitation,  and  causes  of  action  of  whatever  kind  may  be  joined,  pro- 
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extend  to  replevin  or  ejectment,  (t)  or  in  the  County  Courts  subject  to 
to  causes  of  action  which  are  local  and  arise  in  different  Coun-  ditious. 

Tided  they  be  by  and  against  the  same  parties  and  in  the  same  rights,  Ac.  The 
amendment  made  is  only  as  to  the  joinder  of  causes  of  action.  It  does  not  affect 
the  cause  or  gist  of  any  single  action.  It  neither  makes  that  a  cause  which  was 
not  one  before  the  act,  nor  renders  that  less  a  cause  which  has  been  held  to  be 
one.  It  does  not  affect  the  framing  of  declarations,  except  so  far  that  each  sepa- 
rate cause  of  action  a  separate  count  would  seem  to  be  desirable,  and  for  causes 
of  action  not  ejusdem  generis,  separate  accounts  would  seem  to  be  indispensable. 
If  the  counts  can  be  stated  shortly,  as  in  the  forms  given  in  Schedule  B.  to  this 
act,  such  or  similar  concise  forms  should  be  adopted.  In  cases  where  a  plaintiff 
could  or  could  not  before  the  passing  of  this  act  declare  on  the  common  counts 
for  his  cause  of  action,  it  is  apprehended  the  law  is  still  the  same :  see  McKee  v. 
Huron  Dist.  Council,  1  TJ.  C.  Q.B.  368;  Todchy.  The  Gore  Bank,  lb.  40;  McMahon 
v.  Coffee,  lb.  110;  Aitkin  v.  Malcolm,  2  U.  C.  Q.B.  134;  McGuffinv.  Oayley, 
lb.  308  ;  Ducat  v.  Sweeney  et  al,  M.  T.  3  Vic.  MS.  R.  &  H.  Dig.  "  Money  had  and 
received,"  4 ;  Boss  et  al  v.  Tait,  H.  T.  7  Wm.  IV.  MS.  lb.  "  Assumpsit"  i.  5  ;  Miller 
v.  Munro,  6  0.  S.  166 ;  Armstrong  v.  Anderson  et  al,  4  U.  C.  Q.  B.  113  ;  Eitson  v. 
Short,  lb.  220 ;  Fisher  v.  Ferris,  6  U.  C.  Q.  B.  534 ;  Chapel  v.  Hickes,  2  C.  &  M.  214 ; 
Spencer  v.  Parry,  3  A.  &  E.  331 ;  Baker  v.  Dewey,  1  B.  &  C.  704 ;  Amos  et  al  v.  Tem- 
perley,  8  M.  &  W.  798 ;  Paul  v.  Dod  et  al,  2  C.  B.  800 ;  Lamond  et  al  v.  Davall,  9 
Q.B.  1030 ;  Fewings  v.  Tisdal,  1  Ex.  295  ;  Middleditch  v.  Ellis,  2  Ex.  623 ;  Sweeting 
v.  Asplin,  7  M.  &  W.  165;  Garrard  v.  Cottrell,  10  Q.  B.  6*79 ;  Lewis  v.  Campbell,  8 
C.  B.  541 ;  De  Bernardy  v.  Harding,  8  Ex.  822.  Where  there  are  two  counts  in  a 
declaration  for  distinct  causes  of  action,  and  substantial  damages  are  given  upon 
one  and  nominal  damages  upon  the  other,  and  the  damages  are  entered  up  gene- 
rally on  the  nisi  prius  record,  parol  evidence  may  be  given  to  explain  to  what 
extent  tbe  damages  were  given  on  each  count:  Preston  v.  Peeke,  31  L.T.  Bep.  162. 

(t)  Replevin  and  ejectment  cannot  be  joined  together,  nor  can  either  be  joined 
with  any  other  form  of  action.  "Where  the  first  count  of  a  declaration  was  in 
replevin  and  the  second  in  trespass,  a  summons  to  strike  out  the  second  count 
was  made  absolute  with  costs :  The  Great  Western  B.  Co.  v.  Chadwick,  3  U.C.  L.J. 
29.  The  remaining  forms  of  action  in  common  use  may  be  joined.  They  are 
assumpsit,  case,  covenant,  debt,  detinue,  trespass,  and  trover.  It  may  not  be  amiss 
to  refer  to  the  authorities  in  which  the  boundaries  between  these  forms  of  action 
have  been  defined  and  preserved.  Although  no  longer  necessary  to  be  strictly 
observed,  yet  for  many  purposes  the  classifications  and  distinctions  are  important 
to  be  kept  in  view. 

Assumpsit  and  Case — See  Boss  et  al  v.  Webster,  5  TJ.  C.  Q.  B.  570 ;  Quin  v.  School 
Trustees,  7  TJ.  C.  Q.  B.  130 ;  Woods  v.  Finnis  et  al,  7  Ex.  363  ;  Boorman  et  al  v 
Brown,  3  Q.  B.  511;  Courtenay  v.  Earle,  10  C.  B.  73. 

Assumpsit  and  Covenant— See  ScUencker  et  al  v.  Moxey,  3  B.  &  G.  789;  Gwynne 
v.  Davy  et  al,  1  M.  &  G.  857 ;  Filmer  v.  Burnby,  2  Scott,  N.  R.  689. 

Assumpsit  and  Debt— See  Beebe  v.  Secord  et  al,  Tay.  TJ  0.  R.  409. 

Assumpsit  and  Trover— See  Land  et  al  v.  Woodward,  5  TJ.  C.  Q.  B.  190 ;  Orion  v 
Butler,  6  B.  A  Al.  662. 

Case  and  Debt — See  Miles  v.  Bough,  3  Q.  B.  845. 

Case  and  Trespass  —  See  Savignac  v.  Roome,  6  T.  K  125  ;  Reynolds  v.  Clarke, 
1  Str.  634;  Turner  et  al  v.  Hawkins  el  al,  1  B.  &  P.  472;  Martinez  et  al  v.  Gerber, 
3  M.  &  G.  88 ;  Lear  v.  Caldecott,.  4  Q.  B.  123  ;  Fay  v.  Prentice  et  al,  1  C.  B.  828  • 
Firmstone  et  al  v.  Wlweley  et  al,  2D.il.  203. 

Covenant  and  Debt— See  Harrison  v.  Matthews,  2  Dowl.  N".  S.  318.    - 

Debt  and  Detinue — might  be  joined  together  even  before  the  C.  L  P  Act  ■  see 
Smith  on  Action,  76. 

Trover  and  Detinue — Mockford  v.  Taylor,  19  C.  B.  N.S.  209. 
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ties ;  (if)  and  where  two  or  more  of  the  causes  of  action  so 
joined  in  cases  in  the  Superior  Courts  are  local  and  arise  in 
different  Counties,  the  venue  may  be  laid  in  either  of  such 
Counties,  (w)     19  Vic.  c.  43,  s.  75. 

Court  may  Y&-  (*)  Either  of  the  Superior  Courts  or  a  Judge  thereof, 
rate  trial*"  or  the  Judge  of  a  County  Court,  (w)  may  prevent  the  trial 
of  different  causes  of  action  together,  if  such  trial  would  be 
inexpedient,  and  in  such  case  any  such  Court  or  Judge  may 
order  separate  records  to  be  made  up  and  separate  trials  to  be 
had ;  (x)  but  nothing  herein  contained  shall  restrict  or  dimi- 
nish the  obligation  or  right  of  a  Plaintiff  to  include  in  one 
action  all  or  any  of  the  drawers,  makers,  endorsers,  and 
acceptors  of  any  Bill  pf  Exchange  or  Promissory  Note,  (y) 
19  Vic.  c.  90,  s.  9 j  19  Vic.  c.  43,  s.  75. 

Cases  where      ^^"  (s)  ^-n  anv  ac^on  brought  by  a  man  and  his  wife  on 
a  husband     anv  cauge  0f  action  (a)  accruing  personally  to  the  wife,  (J)  in 

(ft)  This  is  necessarily  the  case  owing  to  the  fact  that  county  courts,  though 
having  a  general  jurisdiction  to  limited  amounts  in  transitory  actions,  are  yet 
local  courts  and  as  regards  locality  independent  of  each  other. 

(«)  See  note  n  to  section  7. 

(«)  Taken  from  Eng.  Stat.  15  <fc  16  Vic.  cap.  76,  s.  41. 

(mi)  See  note  w  to  section  48. 

(a;)  See  Ferean  v.  Wailey,  4  F.  F.  1038 ;  Sherratt  v.  Webster,  8  L.  T.  N.S.  284. 

(y)  This  provision  is  new  and  not  to  be  found  in  the  Eng.  Stat,  from  which  the 
one  here  annotated  is  adopted.  It  pointedly  relates  to  our  Con.  Stat.  U.  C.  cap. 
42,  s.  23,  authorizing  the  holder  of  a  bill  or  note  to  sue  all  parties  to  it  in  one 
aetion,  notwithstanding  their  several  liability.  If  several  actions  should,  notwith- 
standing this  provision,  be  brought  when  one  only  would  suffice,  costs  in  one  only 
shall  be  taxed :  Con.  Slat.  U.  C.  cap.  42,  a.  35. 

(z)  Taken  from  Eng.  Stat.  16  &  16  Vic.  cap.  76,  s.  40.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  latter  part  of  section  19.  The  reasons 
for  the  changes  there  recommended  and  here  carried  out  are  clearly  stated.  The 
report  proceeds,  "  With  respect  to  the  joinder  of  a  cause  of  action  arising  to  a 
husband  in  his  own  right  with  one  accruing  to  him  in  respect  of  his  wife,  as  the 
judgment  in  the  event  of  his  recovering  a  verdict,  and  the  fund  to  which  the 
judgment  would  be  applied,  would  be  the  same,  we  see  no  objection  to  permit  the 
joinder,  in  order  to  prevent  the  necessity  of  bringing  two  actions  in  respect  pos- 
sibly of  a  cause  of  action  arising  out  of  the  same  transaction ;  as  for  instance  where 
an  injury  has  been  done  to  the  wife  and  the  husband  by  the  same  wrongful  act." 

(a)  On  any  cause  of  action,  &c.  It  seems  that  these  words  are  intended  to  have 
a  very  general  operation.  "Any  cause  of  action"  applies  to  all  causes  of  action, 
whether  ex  contractu,  or  ex  delicto,  without  distinction. 

(4)  Accruing  personally  to  the  wife,  i.  e.  any  cause  of  action  accruing  personally 
to  the  wife.    These  expressions  deviate  widely  from  the  provisions  of  the  English 
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respect  of  which  they  are  necessarily  co-Plaintiffs,  (c)  the  ^Sntiff™ 

act,  ■whence  our  section  is  taken.  The  English  act  is  restricted  to  actions  brought 
by  husband  and  wife,  "for  an  injury  done  to  the  wife :"  see  argument  of  counsel 
in  Johnson  et  ux.  v.  Lucas,  1  El.  <fe  B.  659,  in  which  argument  the  court  appa- 
.  rently  acquiesced.  In  fact  the  language  used  in  the  English  act  admits  of  no 
doubt.  The  English  section  is  confined  exclusively  to  actions  of  tort.  Ours 
clearly  extends  to  actions  on  contract  as  well  as  tort.  The  example  given  by  the 
Common  Law  Commissioners  (note  z  ante)  seems  to  favor  the  restriction  made 
in  the  English  act ;  but  the  course  pursued  by  our  legislature  is  evidently  more 
in  accordance  with  the  spirit  of  that  report. 

(c)  In  respect  to  which  they  are  necessarily  co-plaintiffs.  "When  and  for  what  causes 
must  husband  and  wife  be  "  necessarily  co-plaintiffs  V  The  law  upon  this  subject 
conveniently  divides  itself  into  two  heads  corresponding  to  the  two  great  divi- 
sions of  actions  under  one  or  other  of  which  every  cause  of  action  must  be  found,, 
viz.,  actions  upon  contract  and  actions  for  torts. 

Actions  upon  contract.  In  general  the  wife  cannot  join  in  any  action  upon  a 
contract  made  during  marriage  for  her  work  and  labour,  goods  sold,  or  money 
lent  by  her  during  that  time:  Bidgood  v.  Way  et  ux.  2  W.  Bl.  1236;  Buckley  v.  Col- 
lier, 1  Salk.  114;  Com.  Dig.  "Baron  and  Feme,"  W. ;  Weller  et  al  v.  Baker,  2  Wils. 
414;  Chambers  v.  Donaldson  etal,  9  East.  471 ;  Murphy  v.  Bunt  et  al,  2  U.  C.  Q.  B. 
284.  For  the  husband  is,  in  cases  not  falling  within  Con.  Stat.  U.  C.  cap.  73, 
entitled  to  her  earnings,  and  they  shall  not.  survive  to  her  but  go  to  the  personal 
representatives  of  her  husband,  and  she  could  have  no  property  in  the  money  lent 
or  the  goods  sold:  Abbot  et  ux.  v.  Blqfield,  Cro.  Jae.  644;  Weller  et  al  v.  Baker, .2 
Wils.  414 ;  Bidgood  v.  Way  et  ux.  2  W.  Bl.  1236  ;  Buckley  et  ux.  v.  Collier,  Carth. 
281 ;  Crowhurst  et  ux.  v.  Laverack,  8  Ex.  208 ;  Dengate  etux.  v  Gardiner,  4  M.  A  W.  6, 
per  Abinger,  C.  B.  But  when  the  wife  can  be  considered  as  the  meritorious  cause 
of  action,  as  if  a  bond  or  other  contract  under  seal,  or  a  promissory  note  be  made 
to  her  separately  or  with  her  husband :  Howell  v.  Maine,  3  Lev.  403  ;  Aleberry  v. 
Walby,  1  Str.  229 ;  Ankersteinv.  Clarke  et  al,  4  T.  R.  616 ;  Co.  Lit.  351a;  Phillis- 
Mrk  et  ux.  v.  Pluckwell,  2  M.  &  S.  393 ;  Harcourt  et  al  v.  Wyman,  3  Ex.  817.  Or 
if  she  bestow  her  personal  labour  or  skill,  on  curing  a  wound,  &c. :  Fountain  v. 
Smith,  2  Sid.  128;  Brashfordv.  Buckingham  etux.  Cro.  Inc.  '11 ;  Weller  etux.T.  Baker, 
2  Wils.  424;  Bac.  Abr.  "Baron  and  Feme,"  K.  She  may  be  joined  with  her  hus- 
band, or  he  may  sue  alone.  In  general,  wherever  the  cause  of  action  would  sur- 
vive to  the  wife,  she  and  her  husband  ought  to  be  joined  in  the  action  :  see  Gaters 
v.  Madeley,  6  M.  4  W.  423.  "Where  the  wife  ,is  joined  in  the  action  in  any  of  these 
cases,  the  declaration  must  distinctly  declare  her  interest  and  show  in  what  res- 
pect she  is  the  meritorious  cause  of  action,  and  there  can  be  no  intendment  to  this 
effect :  Bidgood  v.  Way  et  ux.  2  W.  Bl.  1236  ;  Philliskirk  et  ux.  v.  Pluckwell,  2  M.  &  S. 
393 ;  Serres  et  ux.  v.  Dodd,  2  B.  &  P.  N.S.  405 ;  Hopkins  et  ux.  v.  Logan,  7  Dowl.  P.O. 
360 ;  Shuberg  et  ux.  v.  Cornwall,  M.  T.  5  Vic.  MS.  R.  &  H.  Dig.  "  Arrest  of  Judg- 
ment," 6.  But  after  verdict  everything  will  be  intended  in  support  of  the  decla- 
ration :  Howe  el  ux.  v.  Thompson,  M.  T.  6  "Vic.  MS.  R.  &  H.  Dig.  "  Arrest  of  Judg- 
ment," 13.  Even-  since  the  English  Common  Law  Procedure  Act  it  has  been  held 
that  a  declaration  by  husband  and  wife  on  an  account  stated  must  show  that  the 
account  was  concerning  matters  over  which  the  wife  had  an  interest :  Johnson  et  ux 
Y.  Lucas,  1  El.  &  B.  659. 

Actions  for  torts.  Torts  may  be  either  to  the  person  or  the  property  personal 
or  real  of  a  party.  The  wife  having  no  legal  interest  in  the  person  or  property 
of  her  husband,  cannot  in  general  join  with  him  in  any  action  for  any  injury  to 
them._  For  injurjes  to  the  person  or  to  the  personal  or  real  property  of  the  wife 
committed  before  marriage  when  the  cause  of  action  would  survive  to  the  wife 
as  a  general  rule  she  must  join  in  the  action :  Milner  et  al  v.  Milnes  et  al,  3  T.  r! 
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husband  may  add  thereto  claims  in  his  own  right,  (d)  and 
separate  actions  brought  in  respect  of  such  claims '  may  be 

627 ;  Mitchinson  v.  Hewson,  7  T.  B.  348 ;  Com.  Big.  "  Baron  and  Feme,"  V.    Tort* 
according  to  their  nature  may  be  divided  in  the  manner  above  mentioned — 

I.  Injuries  to  the  person  of  the  wife:  • 
ii.        "       to  the  personal  property  of  the  wife, 
iii.        "       to  the  real  property  of  the  wife. 

i.  Injuries  to  the  person  of  the  wife.  If  committed  during  coverture  by  battery, 
slander,  Ac,  both  husband  and  wife  must  join :  Boggett  v.  Frier,  et  al.  11  East,  3l'l  -r 
Chambers  v.  Donaldson,  9  East.  471.  For  Words  spoken  of  the  Wife  not  actionable 
of  themselves  but  which  occasion  some  special  damage  to  the  husband,  he  must 
sue  alone  :  Harwood  et  ux.  v.  Hardwick  et  ux.  2  Keb.  '681,  pi.  63 ;  Coleman  et  ux.  v. 
Ilarcourt,  1  Lev.  140 ;  Russel  et  ux.  v.  Come,  1  Salk.  119 ;  Baldwin  v.  Flower,  3  Mod. 
120 ;  Selwyn  N.  P.  12  edn.  345.  If  loss  of  special  service  be  the  damage  alleged, 
the  wife  should  not  be  joined.  Whatever  might  be  the  nature  of  the  wife's  ser- 
vice the  profits  of  it  would  accrue  to  the  husband :  Dengute  et  ux.  v.  Gardiner, 
4  M.  4  W.  5. 

ii.  Injuries  to  the  personal  property  of  the  wife.  Wherever  the  cause  of  action 
had  only  its  inception  before  the  marriage  but  its  completion  afterwards,  as  in 
case  of  trover  before  marriage  and  conversion  during  marriage,  or  of  rent  due 
before  marriage  and  a  rescue  afterwards,  husband  or  wife  may  join  or  may  sever 
in  detinue  trover  or  trespass :  Bac.  Abr.  Detinue ;  Bui.  N.  P.  63,  2  Saund.  47  b ; 
Blackborn  et  ux.  v.  Greaves,  2  Lev.  107 ;  Com.  Dig.  "  Baron  and  Feme,"  X ;  Ayling 
et  ux.  v.  Whicher,  6  A.  4  E.  259.  Where  the  cause  of  action  lias  its  inception 
as  well,  as  completion  after  marriage,  the  husband  must  sue  alone — the  legal 
interest  in  personalty  beinst  vested  by  the  marriage  in  him :  Buekley  v.  Collier, 
1  Salk.  114;  Bidgood  v.  Way  et  ux.  2  "W.  Bl.  1236;  Spooner  v.  Brewster,  2  C. 
&  P.  34. 

iii.  Injuries  to  real  property  of  wife  In  real  actions  for  the  recovery  of  the  land 
of  the  wife,  both  husband  and  wife  must  join  :  Odill  v.  Tyrrell,  1  Bulst.  21 :  Com. 
Dig.  "  Baron  and  Feme,"  V ;  Selwyn's  N.P.  12  edn.  344.  But  under  the  old  form 
of  ejectment  the  husband  alone  might  be  lessor  of  the  plaintiff:  Doe  d.  Eberts  v. 
Montreuil,  6  IJ.C.  Q.B.  515  ;  Doe  d.  Peterson  v.  Cronk,  5  U.C.  Q.B.  135.  The  hus- 
band alone  may,  it  seems,  still  be  plaintiff:  Holmes  v.  Bennegan,  2S  L.  T.  Eep.  25. 
So  it  has  been  held  that  an  action  for  damages  to  the  realty  though  in  the  pos- 
session of  the  wife  was  properly  brought  in  the  name  of  the  husband :  Jones  v. 
Spence,  1  U.  C.  Q.  B.  367. 

(d)  Claims  in  his  own  right.  This  is  as  general  and  comprehensive  an  expres- 
sion as  could  well  be  used.  It  includes  all  manner  of  claims,  whether  upon  con- 
tract or  for  tort.  One  effect  of  the  enactment  will  be  to  do  away  with  the  diifi- 
culty  that  presented  itself  .to  the  court  in  Dengate  et  ux.  v.  Gardiner,  4  M.  4  W.  5. 
This  was  an  action  by  husband  and  wife  for  slanderous  words  spoken  of  the  wife. 
Special  damage  was  laid  for  loss  of  service  by  the  wife  in  consequence  thereof. 
The  court  held  that  as  the  results  of  the  service  would  belong  only  to  the  husband 
and  not  to  the  wife,  he  only  could  sue  for  such  special  damage.  Thus  it  was 
decided  in  effect  that  for  two  causes  of  action  closely  united  and  arising  out  of 
one  and  the  same  transaction,  two  separate  actions  were  necessary,  one  for  the 
slander  per  se,  in  which  action  both  husband  and  wife  should  join ;  the  other  for 
the  consequence  of  the  slander  in  loss  of  service,  4c,  in  which  action  the  husband 
alone  could  sue :  see  also  Russell  et  iix.  v.  Come,  1  Salt.  119  ;  Com.  Dig.  Pleader 
2,  A.  1.  Both  these  or  similar  causes  of  action  might  now  be  joined  in  the  same 
action  under  the  section  here  annotated :  see  Heekte  v.  Reynolds,  7  C.  B.  N.S.  114. 
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consolidated,  if  the  Court  or  a  Judge  thinks  fit ;  (e)  hut  in 
case  of  the  death  of  either  Plaintiff,  (/)  such  suit  shall  abate 
so  far  only  as  relates  to  the  causes  of  action  if  any,  which  do 
not  survive.  (J)     19  Vic.  c.  43,  s.  76. 

LANGUAGE  AND  FORM  OP  PLEADINGS  IN  GENERAL,  AND  OTHEE 
PROVISIONS  IN  RESPECT  THERETO.  (7i) 

(e)  Where  a. husband  brought  an  action  for  a  personal  injury  to  himself  and 
his  trade  by  an  explosion;  and  he  and  his  wife  brought  a  separate  action  for  inju- 
ries sustained  by  her  resulting  from  the  same  explosion,  the  two  actions  were 
consolidated  :  Semstead  v.  Phcenix  Gas  IAght  &  Coke  Co.  3  H.  <fe  C.  '745  ;  see  fur- 
ther Morley  v.  Tlie  Midland  M.  Co.  3  F.  F.  961. 

(/)  I.  Contracts.  If  the  husband  survive,  there  iB  a  material  distinction  to  be 
observed  respecting  chattels  real  and  clwses  in  action.  The  husband  is  entitled  to 
the  chattels  real  by  survivorship  and  to  all  rents,  Ac,  accruing  during  the  cover- 
ture ;  he  is  also  entitled  to  all  chattels  given  to  the  wife  during  coverture  in  her 
own  right,  though  hot  to  her  in  autre  droit.  But  mere  choses  in  action  or  contracts 
made  with  the  wife  before  coverture  do  not  survive  to  the  husband,  and  he  must, 
to  recover  the  same,  sue  as  administrator  of  his  wife. 

If'the  wife  survive,  she  is  entitled  to  all  chattels  real  which  her  husband  had  in 
her  right,  and  which  he  did  not  dispose  of  in  his  life  time,  and  to  arrears  of  rent, 
<fec. ,  which  became  due  during  the  coverture  upon  her  antecedent  demise,  or 
upon  their  joint  demise  during  the  coverture  to  which  Bhe  assents  after  his  death; 
and  to  all  arrears  of  rent  and  other  choses  in  action  to  which  she  was  entitled 
before  the  coverture,  and  which  the  husband  did  not  reduce  into  actual  possession. 

II.  Torts.  If  the  husband  survive,  he  may  maintain  an  action  of  trespass,  &c, 
for  any  injury  ih  respect  to  the  person  or  property  of  the  wife,  for '  which  he 
might  have  sued  alone  during  coverture.  Thus  he  might  maintain  an  action  after 
the  wife's  death  for  any  battery  or  personal  tort  to  her,  which  occasioned  him  a 
particular  injury,  as  the  loss  of  her  society  and  assistance  in  domestic  affairs,  or  a 
pecuniary  expense,  or  for  any  injury  to  the  land  of  the  wife  when  living.  If  the 
wife  die  pending  an  action  by  her  husband  and  herself  for  any  tort  committed 
either  before  or  during  coverture  and  to  which  action  she  is  a  necessary  party, 
the  suit  will  abate. 

If  the  wife  survive,  any  action  for  a  tort  committed  to  her  personally,  or  to  her 
goods,  or  real  property  before  marriage,-  or  to  her  personal  or  real  property 
during  coverture,  will  survive  to  her. 

■  (g)  The  above  proviso  may  occasion  some  difficulty  in  the  taxation  of  costs. 
When^  the  plaintiff  or  plaintiffs  join  several  causes  of  action  in  the  same  suit,  his 
or  their  declaration  ought  to  contain  several  distinct  counts,  one  at  least  for  each 
cause  of  action.  This,  in  the  event  of  further  proceedings,  will  in  all  probability 
give  rise  to  several  distinct  issues.  Then  to  apply  section  110  of  this  act,  "The 
costs  of  any  issue  either  of  fact  or  of  law  shall  follow  the  finding  or  judgment  on 
such  issue,  and  be  adjudged  to  the  successful  party,  whatever  may  be  the  result  of 
the  other  issue  or  issues :"  see  also  R.  G.  pr.  51. 

(A)  The  sections  following,  from  76  to  80  inclusive;  are  founded  upon  the  first 
report  pi  the  Common  law  Commissioners,  section  20,  et  seg.  All  these  sections 
with  reference  to  the  time  when  the  act  came  into  force  apply  to  future  pleadings 
not  to  past :  Pinhorn  v.  Sousier,  8  Ex.  144,  per  Parke,  B. 

The  expressed  intention  is  to  simplify  "  the  language  and  form  of  pleadings  " 
What  is  understood  by  "pleadings  ?"  In  the  words  of  the  commissioners— they 
are  written  statements  made  by  the  plaintiff  and  defendant  of  their  respective 
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statements        76.  (0  All  statements  which  need  not  be  proved,  (J) 
not  be  such  as  the  statement  of  time,   (&)  quantity,  quality  and 

.notbemade.  value  (J)  where  these  are  immaterial,  (m)  the  statement  of 

grounds  of  action  and  defence.  The  object  is  to  ascertain  what  are  the  matters 
.  really  in  controversy  between  the  parties,  so  as  to  avoid  all  discussion  and 
inquiry  on  those  which  are  not  so — thus  simplifying  the  matter  for  the  decision 
of  the  judge  or  jury,  and  saving  the  parties  unnecessary  expense  and  trouble. 
To  accomplish  this  object  the  plaintiff  in  the  first  place  is  required  to  state  the 
facts  which  constitute  his  cause  of  action.  The  defendant  is  required  to  answer, 
and  in  so  doing  is  compelled  at  his  option  to  take  one  of  the  following  courses : — 
either  he  denies  the  statement  of  the  plaintiff;  or  confessing  it,  avoids  its  effect 
by  asserting  some  fresh  fact ;  or  admitting  the  facts  alleged  he  denies  the  legal 
effect  of  them  as  contended  for.  In  the  second  case,  the  plaintiff  will  be  under 
the  like  necessity,  and  will  have  to  reply  to  the  fresh  matter  of  fact  alleged  by 
the  defendant,  subject  to  the  same  rules.  In  like  manner,  if  neeessary,  defendant 
rejoins ;  and  so  the  parties  proceed  until  it  is  ascertained  that  there  is  some  fact 
asserted  by  the  one  side  and  denied  by  the  other,  or  that  there  is  some  propo- 
sition of  law  affirmed  on  the  one  hand  and  denied  on  the  other.  The  question  so 
raised  is  called  an  issue  in  fact  or.  in  law,  according  to  its  nature. 

(i)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  a.  49.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  36.  The  words  of  the  enact- 
ment are  verbatim  the  same  as  those  used  by  the  commissioners  in  their  report. 

(j)  The  law  recognizes  the  rule  that  mere  formal  allegations  need  not  be 
proved.  The  term  "  formal  allegations "  comprises  among  other  matters  "  all 
those  averments  of  place,  time,  number,  value,  quality,  and  the  like,  which  are 
inserted  in  pleadings  without  being  either  essentially  descriptive  of  the  subject  of 
the  claim  or  charge,  or  otherwise  rendered  material  by  special  circumstances. 

(k)  Time  is  seldom  material  unless  when  of  the  essence  of  the  contract :  see 
Wimshurst  v.  Deeley  el  al,  2  C.B.  253  ;  or  unless  the  precise  time  of  the  happening 
of  an  event  is — with  reference  to  the  purpose  for  which  it  is  alleged  in  pleading — 
of  the  essence  of  that  event :  Nash  v.  Brown,  6  C.  B.  684.  "When  time  happens 
to  form  a  material  point  in  the  merits  of  a  case,  if  a  traverse  be  taken,  the  time 
laid  is  of  the  substance  of  the  issue  and  must  be  strictly  proved.  In  the  indebi- 
tatus counts,  time,  though  not  prefaced  by  a  videlicet,  has  been  held  immaterial : 
Southey  et  al  v.  Magan,  10  Ir.  L.  R.  250.  It  was  a  general  rule  that  to  all  travers- 
able facts  there  should  be  time  and  place,  though  the  want  of  them  under  certain 
circumstances  might  be  cured  by  the  Statutes  of  Joefails :  Ring  v.  Roxboraugh, 
2  C.  &  J.  423,  per  Bayley,  B.  Dates  may  be  assumed  to  be  material  upon 
demurrer  when,  if  truly  stated,  they  wouhisupport  the  plea  demurred  to  :  Ryalls 
v.  Bramall  et  al,  5  D.  &  L.  155,  per  Parke,  B. 

{I)  Quantity,  quality  and  value,  are  in  general  material  in  actions  for  goods 
and  chattels  or  their  value :  Bertiev.  Pickering  et  ux.  4  Burr.  2455;  Holmes  v.  Hodg- 
son, 8  Moore,  3*79 ;  Scott  et  al  v.  Jones,  4  Taunt.  865 ;  Phillips  v.  Jones,  in  Error,  15  Q. 
B.  859.  Unless  the  article  in  respect  of  which  the  party  is  stated  to  be  indebted 
be  of  some  value,  there  is  no  consideration  for  the  subsequent  promise :  Mayor  of 
Reading  v.  Clarke,  4  B.  &  Al.  271,  per  cur.  Sed  qu.  see  Forms  of  Pleading  in 
Schedule  B.  to  this  act.  Many  of  these  objections  could  only  be  raised  by  special 
demurrer,  and  it  is  now  enacted  "  that  no  pleading  shall  be  deemed  insufficient 
for  any  defect  which  could  heretofore  only  be  objected  to  by  special  demurrer :" 
section  123,  of  this  act. 

(m)  It  is  only  necessary  for  defendant  to  state  the  substance  of  his  cause  of 
action,  whether  upon  contract  or  for  tort :  see  forms  as  to  both  in  Schedule  B., 
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losing  and  finding,  and  bailment  in  actions  for  goods  or  their 
value  (n)  —  the  statements  of  acts  of  trespass  having  been 
committed  with  force  and  arms  and  against  the  peace  of  our 
Lady  the  Queen  (o) — the  statement  of  promises  which  need 
not  be  proved,  as  promises  in  indebitatus  counts  and  mutual 
promises  to  perform  agreements,  (p)  and  all  statements  of  a 
like  kind,  (q)  shall  be  omitted,  (r)     19  Vic.  c.  43,  s.  98. 

and  also  see  notes  to  sections  120, 122.  Substantial  words  when  used  will  include 
averments,  without  the  averments  commonly  stated  under  a  videlicet.  An  example 
may  be  given.  Plaintiff  declared  on  contract,  alleging  that  defendant  agreed  to 
keep  and  employ  his  horses  "  for  a  certain  space  of  time  then  agreed  upon  between 
the  plaintiff  and  defendant,  to  wit,  for  the  space  of  one  year  next  ensuing,  and  to 
pay  the  plaintiff  for  the  use  thereof,  certain  hire  and  reward  in  that  behalf,  to  wit, 
£50  a  year  for  each  of  such  horses,  payable  quarterly."  Meld  that  every  thing 
following  the  videlicets  might  be  Bafely  rejected  and  the  declaration  read  as  alleg- 
ing a  contract  to  hire  for  a  certain  time  for  certain  hire  and  reward :  Harris  v. 
Phillips,  10  C.  B.  650;  see  also  Ward  v.  Harris,  2  B.  &  P.  265. 

(»)  The  actions  usually  brought  for  goods  or  their  value  before  Prov.  Stat. 
14  &  15  Vic.  cap.  64,  were  detinue  and  trover.  The  averments  of  losing  and  find- 
ing in  trover  have  always  been  considered  fictitious  and  immaterial.  So  of  detinue, 
it  has  been  adjudged  that  the  gist  of  the  action  is  the  detainer,  and  that  the  bail- 
ment is  altogether  immaterial— in  the  sense  of  being  traversable.  It  has  been 
likened' to  the  allegation  of  the  loss  in  a  count  in  trover :  Olossman  v.  White,  1  C. 
B.  54,  per  Wilde,  C.  J. ;  see  also  GledstaneY.  Hewitt,  1  0.  &  J.  565 ;  Walker  v.  Jones, 
2  C.  &  M.  672  ;  Whitehead  v.  Harrison,  6  Q.  B.  423 ;  Mason  v.  Farnell,  12  M.  &W. 
674.  The  bailment  is  of  course  material  in  actions  on  contract :  see  Ross  v  Hill 
2  C.  B.  877.  v 

(o)  These  averments  have  been  held  to  be  clearly  immaterial,  that  is,  not 
traversable :  see  Harvey  v.  Brydges  et  al,  14  M.  &  W.  437 ;  s.  c.  in  Error,  1  Ex. 
261 ;  but  see  Spear  v.  Chapman,  in  Error,  8  Ir.  Law  Rep.  461. 

(p)  A  promise  set  forth  as  a  mere  inference  of  law  arising  upon  a  liability 
stated  is  not  necessary  to  be  proved,  and  therefore  not  traversable :  see  Masson 
v.  Bill  et  al,  5  TJ.  C.  Q.B.  60  ;  Bank  B.  N~.  A.  v.  Jones  et  al,  7  U.  C.  Q.B.  166  ;  see 
also  Mountford  et  ai  v.Horton,  2  N.R.  62  ;  Wade  v.  Simeon,  2  C.  B.  548 ;  but  where 
the  promise  of  plaintiff  is  the  consideration  of  a  contract,  it  is  material-  see 
Sutherland  v.  Pratt  et  al,  11  M.  &  "W.  296.  In  an  action  against  the  maker  and  in- 
dorsee of  a  note,  a  joint  and- seseraniability  need  not,  since  the  C.  L.  P.  Act  be 
alleged :   Gladstone  et  al  v.  Boucher  et  al,  4  U.  C.  L.  J.  20. 

(g)  Where  the  declaration  was  on  the  common  counts  for  board,  <fec,  found  for 
defendant's  illegitimate  child  at  defendant's  request,  the  request  was  held  to  be 
immaterial  and  not  traversable:  Flaherty  v.  Mairs,  1  IT.  C.  QB  221  The  omis 
sion  of  a  special  request,  even  when  necessary,  has  been  held  to  'be  matter  of  form 
only:  Mcleod  v.  Jackson,  5  O.  S.  318.  Since  the  C.  L.  P.  Act,  a  declaration  on 
an  executory  contract  has  been  held  good,  although  the  contract  was  not  averred 
to  be  under  seal,  and  there  was  no  aUegation  of  mutual  promises :  Ancil  v  Briker 
Chambers,  March  10,  1857,  Robinson,  C.  J.  ' 

t  (?  oSJfUt.  0m'ited-  T,hese  words  are  comP«lsory :  Moberly  v.  Baines,  2  U  C 
L.  J.  234  The  only  pena  ty  is  an  order  of  a  judge  to  strike  out  the  unnecessary 
averments  on  the  application  of  the  opposite  party.  Reasoning  by  analogy  fi 
may  be  mentioned  that  our  old  rule  No.  29  E.  t"  8  Vic.  ordefed  ttat  "fvery 
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Entering,  yy.  (s\  Every  declaration  or  other  pleading  (i)  shall  be 

dating  and  ^  '  J 

recording  entitled  of  the  proper  Court,  (u)  and  of  the  day  ot  the  month 
and  year  when  the  same  is  filed,  (uu)  and  shall  also  be  entered 
on  the  record  made  up  for  trial,  and  on  the  Judgment  Roll, 
under  the  date  of  the  day  of  the  month  and  year  when  the 
same  respectively  took  place,  and  without  reference  to  any 
other  time  or  date,  (y)  unless  otherwise  specially  ordered 

declaration  shall  in  future commence,"  &c,  and  that  it  was  copied  from  Eng. 

11,  G.  3  Wm.  IV.  Ho.  33,  under  which  it  was  held  that  averments  made  unne- 
cessary by  that  rule  might  be  struck  out  as  surplusage  :•  A  Iderson  v.  Johnson, 
5  Dowl.  P.  C.  294 ;  see  also  Dod  v.  Grant,  4  A.  &  E.  485.  Statements  which  need 
not  be  proved  are  needless  averments,  and  needless  averments  may  be  struck  out 
on  application  to  the  court  or  a  judge:  Ward  v.  Graystock,  4  Dowl.  P.  C.  717. 
The  application  for  such  a  purpose  ought  to  be  made  by  defendant  before  plea : 
Thomas  v.  Jackson,  2  Bing.  453.  An  amendment  without  doubt  would  be  allowed 
in  every  such  case  under  section  222  of  this  act;  but  probably  only  upon  payment 
of  costs:  see  Lawrence  v.  Stephens,  3  Dowl.  P.  C.  777.  It, is  not  likely  that  the 
court  would  set  aside  a  pleading  pleaded  in  contravention  of  this  section:  see 
Bacon  v.  Ashton,  5  Dowl.  P.  C.  94.  An  unnecessary  allegation  would  not  now, 
it  is  apprehended,  be  demurrable :  Sodenham  el  al  v.  Mill,  1  M.  &  W.  274 ;  Hart  v. 
Meyers,  7  U.  C.  Q.  B.  416.  In  one  case  since  the  C.  L.  P.  Act,  upon  an  applica- 
tion by  defendant  to  a  judge  in  chambers  to  strike  out  superfluous  matter  in  the 
declaration,  the  judge  referred  the  declaration  to  the  master,  with  instructions  to 
do  so  with  costs :  Patton  v.  Provincial  Ins.  Co.  3  V.  C.  L.  J.  113. 

(s)  Taken  from  Eng.  Stat.  IB  &  16  Vic.  cap.  76,  s.  54.  Substantially  a  re- 
enactment  of  old  rule  29  of  E.  T.  5  Vic,  which  was  copied  from  Eng.  R.  G.  1,  of 
H.  T.  4  Wm.  IV:  Jervis  M\  R.  115.  The  origin  of  the  latter  rule  is  Eng.  rule 
15  of  M.  T.  8  Wm.  IV. :  Jervis  N.  P..  98. 

(t)  "  6r  other  pleading " — clearly  embraces  replication,  rejoinder,  &c,  but 
apparently  not  a  similiter  added  as  of  course  by  plaintiff  for  defendant  where  the 
pleading  of  the  latter  concludes  to  the  country :  see  Shackel  v.  Manger,  3M.4W. 
409 ;  Eddin  v.  Ward,  8  Dowl.  P.  C.  725.  The  similiter  when  added  by  plaintiff 
for  himself  has  been  held  to  be  a  pleading,  and  ought  to  be  intitled:  see  Middle- 
ton  v.  Hughes,  8  Dowl.  P.  C.  170.  Contra :  Blue  v.  Toronto  Gas  Co.  1  Cham.  R.  7. 
The  similiter  under  this  act  is  in  effect  a  traverse  and  so  a  pleading  in  the  cause : 
see  section  108. 

(u)  The  court  must  be  stated  in  the  body  of  the  pleading — intitling  on  the  back 
of  it  is  not  sufficient:  Ripling  v.  Watts,  4  Dowl.  P.  C.  290. 

(uu)  Both  the  day  of  the  month  and  year  must  be  given.  It  would  be  irregular 
to  omit  the  words,  "  in  the  year  of  our  Lord :  "  Holland  et  al  v.  Tealdi,  8  Dowl. 
P.  C.  320.  The  officer  should  not  receive  the  pleadings  at  any  place  except  the 
office  of  the  court :  Martin  et  al  v.  Smyth  et  al,  1 1  Ir.  L.  Eep.  67. 

(v)  A  pleading  dated  on  a  day  other  than  that  on  which  it  is  filed,  is  an  irregu- 
larity only— not  a  nullity :  see  Hodson  v.  Pennell,  4  M.  &  W.  373.  The  copy 
1  'of  a  pleading  wrongly  dated  is  an  irregularity :  Commercial  Bank  v.  Bovlton, 
1  Cham.  R.  15.  And  an  application  may  be  made  to  amend:  see  Ikin  v.  Plevin 
et  al,  5  Dowl.  P.  C.  594 ;  ~W hippie  v.  Manley,  5  Dowl.  P.  C.  100 ;  Hough  v.  Bond, 
1  M.  <fe  W.  314;  see  further  Day  v.  Wright,  5  Ir.  L.  R.  240  ;  Grotty  v.  Snagg, 
8  Ir.  L.  R.  8 ;  Hinds  v.  Shannons,  10  Ir.  L.  R.  458.  The  irregularity,  if  not 
promptly  moved  against,  may  be  waived :  Newnham  v.  Hanny  et  al,'  5  Dowl. 
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by   the  Court  or  a  Judge,  (w)    19  Vie.  c.  43,  s.  103. 

78.  (x)  It  shall  not  be  necessary  to  make  profert  of  any  profert, 
deed  or  other  document  mentioned  or  relied  on  in  any  pieaa:  unnecessary, 
ing;  Qf)  and,  if  profert  be  made,  it  shall  not  entitle  the  oppo- 


P.  C.  259.  A  demurrer  to  a  pleading  filed  on  the  ground  that  the  pleading  was 
wrongly  intitled  has  been  set  aside  with  costs :  Neil  v.  Richardson,  2  Dowl.  P. 
C.  89?  An  added  plea  should  hear  the  same  date  as  the  original  pleas :  Short  v. 
Simpson  et  al,  L.  E.  1  C.  P.  250  n. 

The  omission  to  state  the  date  of  a  pleading  in  the  issue  or  record  is  clearly 
such  an  irregularity  as  may  be  moved  against.  Where,  in  the  issue,  the  dates 
were  omitted,  but  correctly  given  in  the  record,  held  a  variance  of  which  the 
defendant  was  entitled  to  avail  himself  even  after  trial:  WorlUnglon  v.  Wigley, 
5  Dowl.  209 ;  see,  also  Ball  v.  Hamlet,  3  Dowl.  P.  C.  188.  And  where  in  a  writ 
of  trial,  the  dafe  was  incorrectly  given,  the  court  iupon  application  after  verdict, 
set  aside  the  verdict  and  subsequent  proceedings :  W right  v.  Ferrers,  5  Dowl.  P. 
0.  463 ;  see  White  v.  Farrar,  2  M.  &  W.  288.  But  any  such  irregularity  may  be 
waived  if  defendant  appear  at  the  trial  and  enter  upon  his  defence :  Percival  v. 
Cornell,  6  Dowl.  P.  C.  68 ;  see  also  Whipple  v.  Manley,  1  M.  &  W.  432 ;  Farwig 
v.  Cockerton,  3  M.  t  f ,  169.  It  will  make  no  difference  though  defendant's 
counsel  protest  against  the  trial  so  long  as  he  allow  it  to  proceed :  Blissett  v. 
Tenant,  6  Dowl.  P.  C.  436.  Defendant  should  apply  to  have  the  record  amended 
at  the  expense  of  plaintiff:   Whipple  v.  Manley,  5  Dowl.  P.  C  100. 

(w)  Court  or  judge.    Relative  powers :  see  note  w  to  section  48. 

(x)  Taken  from  Eng.  Stat.  15  <fc  16  Vic.  cap.  76,  s.  55.  Founded  on  the  first 
report  of  the  Common  Law  Commissioners,  section  41.  "  To  prevent  needless 
length,"  the  commissioners  "  proposed  to  do  away  with  profert  and  oyer."  This 
section  carries  their  proposal  into  effect.  When  pleadings  were  oral,  a  party 
founding  his  claim  upon  a  deed  was  bound  to  make  profert,  that  is,  to  offer  to 
produce  it  to  the  court.  Profert  when  made  entitled  defendant  to  demand  oyer, 
that  is,  to  have  the  deed  read.  Thereupon  the  deed  was  read  aloud  by  an  officer 
of  the  court.  When  written  were  substituted  for  oral  pleadings  the  same  forms 
were  observed,  with  this  exception,  the  defendant  who  demanded  oyer  was  enti- 
tled to  a  verbatim  copy  of  the  deed  mentioned  in  plaintiff's  declaration,  which  he 
(defendant)  usually  set  out  at  length  in  his  plea,  and  which  for  the  purposes  of 
pleading  was  taken  to  be  part  of  plaintiffs  declaration.  Such  a  proceeding 
caused  endless  prolixity,  and  in  many  cases  useless  expense.  Hence  the  change 
introduced  by  this  act.  It  may  be  mentioned  that  the  law  as  to  profert  extended 
only  to  written  instruments  under  seal?  see  Smith  v.  Yeomane,  1  Wms.  Saund. 
317 ;  Turquand  et  al.\.  Hennet,  7  C.  B.  179. 

(y)  In  .some  cases  the  omission  of  profert  without  a  corresponding  substitute 
may  have  the  effect  of  placing  a  defendant  in  difficulty.  One  such  case  has  actu- 
ally arisen.  An  executor  suing  as  such  is  not^bound  to  produce  probate  until  the 
trial  of  the  cause,  though  formerly  bound  to  make-profert  of  it.  As  the  law  now 
stands,  it  might  be  held  that  he  is  neither  bound  to  produce  probate  nor  to  set  it 
out  upon  oyer.  The  consequence  would  be  this.  Defendant  is  sued  by  a  person 
who  assumes  to  act  as  executor  for  a  demand  which  he  is  not  disposed  to  dispute. 
If  he  pay  the  demand  to  plaintiff,  he  may  be  paying  money  to  a  person  who  is 
really  not  executor.  If  he  do  not  pay  he  is  put  to  the  expense  of  a  suit.  The 
court  in  one  such  case,  considering  "  the  peculiarity  of  the  case  and  the  anomalous 
position  in  which  defendant  was  placed  by  an  oversight  of  the  legislature"  in  the 
exercise  of  a  common  law  jurisdiction  to  prevent  the  abuse  of  its  process  upon 
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site  party  to  crave  oyer  of,  or  to  set  out  upon  oyer,  such  deed 
or  other  document,  (z)     19  Vic.  c.  43,  s.  104. 

But  may  be       79.  (a)  A  party  pleading  in  answer  to  any  pleading  in 

set  out  in      w}1ich  any  document  is  mentioned  or  referred  to,  may  set  out 

the  whole  or  any  part   thereof  which  is  material,  (6)  and 

the  matter  so  set  out  shall  be  taken  to  be  part  of  the  pleading 

in  which  it  is  set  out.  (c)     19  Yic.  c.  43,  s.  105. 

application  of  defendant,  stayed  proceedings  until  probate  should  be  taken  out 
and  reasonable  notice  thereof  given  to  defendant:  Webb  v.  Adkins,  14  C.  B.  401. 
When  a  party  in  pleading,  sets  out  partially  and  relies  on  a  document  not  under 
seal,  the  court  may,  since  the  C.  L.  P.  Act,  treat  such  document  as  if  set  out  in 
extenso  and  give  judgment  accordingly :  Segrave  v.  Barber,  6  Ir.  C.  L.  R.  67 ; 
Armstrong  v.  Turquand,  9  Ir.  C.  L.  R.  32  ;  Fitzpatrick  v.  Pine,  13  Ir.  C.  L.  R.  32. 
But  this  rule  only  applies  to  documents  of  which  oyer  was  demandable  before 
theC.  L.  P.  Act:  lb. 

(z)  Defendant  may  notwithstanding,  if  necessary  to  support  his  defence,  set 
out  the  agreement  sued  upon :  see  Wood  v.  The  Cooper's  Miners  Co.  14  C.  B.  428 ; 
also  Smart  v.  Hyde,  1  Dowl.  N.  S.  60 ;  Nash  v.  Breeze,  2  Dowl.  N.S.  1013  ;  Sievelc 
ing  et  al  v.  Sutton,  3  C.  B.  331 ;  Heath  et  al  v.  Durant,  1  D.  &  L.  571 ;  Sharlandv. 
Lie/child,  4  C.  B.  521 ;  Weedon  v.  WooSridge,  18  L.  J.  Q.B.  158  ;  Friar  v.  Grey  et 
al,  15  Q.  B.  891.  But  the  agreement  so  set  out  will  be  part  of  defendant's  plea 
and  not  of  plaintiff's  declaration:  section  79.  Defendant  therefore  cannot,  rely- 
ing upon  his  plea,  demur  to  plaintiff's  declaration:  see  Sim  v.  Edmands,  15  C.  B. 
240 ;  see  also  Maker  v.  Purcell,  13  Ir.  C.  L.  R.  133. 

(a)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  56. 

(6)  Even  before  this  act,  the  party  who  set  up  a  document  as  a  ground  of 
action  was  not  bound  to  set  out  in  his  pleading  more  than  was  material  for  his 
case  ;  but  if  the  document  was  an  instrument  under  seal  it  was  necessary  for  him 
to  make  puofert  which  entitled  his  adversary  to  demand  oyer.  In  this  way  the 
whole  of  the  instrument  was  at  length  set  out  upon  the  record.  As  both  profert 
and  oyer  are  abolished,  a  party  adverse  to  a  pleading  which  mentions  and  relies 
upon  any  document  must,  in  order  to  obtain  a  copy  of  it,  make  application  for 
leave  to  inspect.  If  he  succeed,  he  will  then  be  in  a  position  to  set  out  "  the 
whole  or  any  part  thereof  that  may  be  material"  for  his  defence  or  action  as  the 
case  may  be.  This  a  party  to  a  suit  has  always  been  entitled  to  do,  and  only 
prevented  from  doing  when  unable  to  obtain  a  copy  of  the  document  in  question. 
This  sebtion  applies  to  any  document,  whether  under  seal  or  not :  The  Fenarth 
Harbour,  Dock  and  B.  Co.  v.  The  Cardiff  Water  Works  Co.  29  L.  J.  C.  P.  234,  per 
Willes,  J.  There  is  nothing  at  present  to  hinder  either  party  setting  out  a  whole 
document  in  his  pleading  when  it  is  expedient  to  do  so  in  order  to  a  correct 
understanding  of  its  intent  and  meaning :  see  Morrison  et  at  v.  Trenchard,  4  M.  & 
G.  709 ;  see  further  note  z  to  section  78. 

(c)  Under  the  old  system  of  pleading,  the  party  pleading  set  out  the  document 
on  oyer,  making  it  a  part  of  the  previous  pleading ;  but  by  section  78  of  this  act 
profert  and  oyer  are  abolished ;  and  by  section  79,  here  annotated,  the  document 
when  set  out  "  shall  be  taken  to  be  part  of  the  pleading  in  which  it  is  set  out." 
It  is  a  rule  that  a  defendant  cannot  demur  to  a  declaration  upon  the  ground  that 
his  plea  shows  something  which  makes  the  declaration  untenable.  Wherefore, 
since  the  C.  L.  P.  Act,  a  plaintiff  declared  for  money  payable  to  him  under  an 
award,  and  defendant  pleaded  setting  out  the  award  in  luce  verba,  and  concluded 
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80.  (d)  The  Plaintiff  or  Defendant  in  any  action  may  Astoajer- 

•  •  i  /-iii  mentofper- 

aver  performance  of  conditions  precedent  generally,  (e)  but  fonnance  or 

i  t>  n       non-per- 

the  opposite  party  shall  not  deny  such  performance  generally,  fonnance  of 
and  shall  specify  in  his  pleading  the  condition  or  conditions  precedent. 
precedent  the  performance  of  which  he  intends  to  contest.  (/) 
19  Vic.  c.  43,  s.  106. 


,  "  that  the  said  declaration  is  not  sufficient  in  law,"  the  plea  was  held  bad :  Sim 
v.  Edmands,  15  C.  B.  240.  It  would  also  appear  where  under  this  act  a  party 
sets  out  any  part  of  a  document  pleaded  by  his  opponent  that  the  latter  is  not 
called  upon  to  traverse  or  make  any  answer  to  it :  Regina  v.  Sadlers'  Co.  22  L.  J. 
Q.  B.  451. 

(d)  Taken  from  Eng.  Stat.  15  &  16  Tic.  cap.  "76,  s.  57.  Founded  upon  the 
first  report  of  the  Common  Law  Commissioners,  section  42.  The  object  of  this 
enactment,  and  indeed  of  all  these  enactments  relative  to  pleading,  is  at  once  to 
"  curtail  unnecessary  prolixity,"  and  to  "  cause  actions  to  be  defended  on  their 
merits :"  Common  Law  Commissioners.  The  effect  of  the  enactment  seems  to  be 
that  a  defendant,  instead  of  denying  every  allegation  of  performance  contained  in 
the  declaration,  will  be  confined  to  the  denial  of  the  performance  of  some  condi- 
tion "  which  he  really  believes  has  not  been  performed  " :  lb. 

(e)  This  is  a  return  to  the  ancient  system  of  pleading :  see  Thorpe  v.  Thorpe, 
1  Ld.  Rayd.  662 ;  see  also  Manby  v.  Cremonini,  6  Ex.  808.  General  averments 
of  the  performance  of  conditions  precedent  have  before  this  act  been  held  good 
on  general  demurrer,  and  only  objectionable  upon  special  demurrer :  see  Varley  v. 
Manlon,  9  Bing.  364,  per  Tindal,  C.  J. ;  Proctor  v.  Sargent,  2  M.  &  G.  20 ;  De  Medina 
v.  Norman,  9  M.  &  W.  820 ;  see  also  Roakes  v.  Manser  et  al,  1  C.B.  531 ;  Eemble  v. 
Mills,  1M.&G.  757 ;  Cort  et  al  v.  Ambergate  R.  Co.  20  L.J.  Q.B.  N.S.  465 ;  Caines  v. 
Smith,  15  M.  &  W.  189 ;  Kepp  et  al  v.  Wiggett  et  al,  6  C.  B.  280.  Special  demurrers 
having  been  abolished,  such  general  averments  would  consequently  stand  good  and 
unassailable:  see  Chambers  v.  Soden,  1  Ir.  Jur.  N.  S.  79.  The  Commissioners, 
though  sensible  of  this  result,  thought  it  had  better  be  "  substantially  enacted." 
The  form  of  a  general  averment  of  conditions  precedeft  given  in  the  schedule 
should  be  observed.  It  is  on  a  charter  party  as  follows :  "  that  the  plaintiff  did 
all  things  necessary  on  Ms  part  to  entitle  him  to  have  the  agreed  cargo  loaded  on 
board  the  said  schooner  at  Hamilton,"  etc. :  Schedule  B.  No.  18.  In  a  declaration 
for  the  non-delivery  of  goods  purchased,  plaintiff,  after  admitting  the  delivery  of 
part,  averred  "  the  performance  of  all  conditions  precedent  on  the  part  of  the 
plaintiff  to  be  performed,  and  that  all  things  had  been  done  and  happened  to 

-  entitle  plaintiff  to  have  the  residue  delivered  to  him,"  &c,  held  sufficient  without 
an  averment  of  readiness  and  willingness  to  pay:  Bentley  v.  Dawes  et  al  9  Ex  666- 
see  further  Graves  v.  Legg  et  al,  9  Ex.  715,  per  Parke,  B. ;  Rust  v.  No'tlidge,  1  El' 
&  B.  99 ;  Bamberger  et  al  v.  The  Commercial  Credit  Mutual  Assurance  Society  15 
C.  B.  676 ;  Wheeler  et  al  v.  Bavidge,  9  Ex.  668  ;  Phelps  v.  Prothero  et  al  16  C  B 
370;  Getherv.  Capper,  15  C.  B.  39;  Roberts  v.  Brett,  6  C  B  If  S  611  633- 
Grey  et  air.  Friar  in  Error,  15  Q.B.  901;  Behn  v.  Burness,  3  B.  &S  751  ■' Tetlev 
v.  Wanless,  L.  K.  2  Ex.  21.  * 

(/)  The  principle  in  pleading  that  to  a  general  averment  there  should  be  a 
particular  issue  has  long  been  acknowledged.  The  reason  of  it  is  that  the  ques- 
tion to  be  tried  may  be  brought  to  some  degree  of  certainty,  and  notice  erven 
?,  J1',]3  t0  ,  aSltated  at  the  trial=  Bayrt  et  al  v.  Minns,  Cowp.  578  per  Lord 
Mansfield  This  principle  has,  in  a  modern  case,  been  fully  canvassed  and  con- 
firmed :  Grey  et  al  v.  Fnar,  in  Error,  15  Q.  B.  901. 
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TIME  AND  MANNER  OF  DECLARING,  fe) 

(g)  The  first  step  in  pleading  is  the  declaration,  in  which  plaintiff  sets  forth 
the  cause  of  his  complaint  particularly,  and  thereby  explains  his  writ.  "Where 
plaintiff  has  several  causes  of  complaint  he  is  allowed  to  pursue  them  cumulatively ' 
in  the  same  suit,  provided  they  be  against  the  same  parties  and'  in  the  same 
rights :  section  73  of  this  act.  Such  different  complaints  constitute  different  parts 
or  sections  of  the  declaration,  and  are  known  in  pleading  by  the  description  of 
counts.  It  is  a  singular  fact  that  this  act  is  silent  as  to  the  allowance  or  disallow- 
ance of  several  counts,  though  provision  is  made  for  several  pleas  and  other 
subsequent  pleadings:  section  110.  The  law,  therefore,  in  this  respect,  in  this 
province,  remains  much  the  same  as  before  the  act.  The  use  of  several  counts  in 
the  same  declaration  has  always  been  permitted  under  certain  restrictions :  On- 
slow v.  Home,  3  Wils.  185 ;  Smithetalv.  Milles,  1  T.E.  475.  A  restriction  in  Eng- 
land was  to  the  effect  that  they  should  not  be  allowed  "  unless  a  distinct  subject 
matter  of  complaint  was  intended  to  be  established  in  respect  of  each:"  Eng.  rule 
5  H.  T.  4  Wm.  IV. ;  Jerv.  N.  R.  116.  A  restriction  in  this  province,  almost  in 
similar  words,  was  held,  from  the  peculiar  phraseology  of  the  rule,  to  have  refer- 
ence to  costs  only:  Rule  32,  E.  T.  5  Vic.  Cam.  R.  37;  and  see  Johnson  v.  Hunter, 
1  U.  C.  Q.  B.  280.  Notwithstanding,  the  power  of  the  courts  to  strike  out  such 
counts  of  a  declaration  as  are  double  and  vexatious  has  never  been  doubted.  For 
example,  where  a  declaration  contained  ninety-eight  counts  upon  as  many  notes 
for  £1  each,  the  court  ordered  all  to  be  struck  out  but  one :  Cunnack  v.  Gundry, 
1  Chit.  R.  709  ;  see  further  Nelson  v.  Griffiths,  2  Bing.  412 ;  Lane  v.  Smith, 

3  Smith,  113  ;  MeeJce  v.  Oxlade  et  al,  1  TS.  R.  289  ;  GabellY.  Shaw,  1  D.  <fe  R.  171  ; 
Newby  v.  Mason,  lb.  508.  It  is  now  provided  by  the  new  rules  of  pleading  that 
upon  any  application  to  strike  out  counts  the  court  or  a  judge  may  allow  "  such 
counts  upon  the  same  cause  of  action  as  may  appear  to  such  court  or  judge  to  be 
proper  for  determining  the  real  question  between  the  parties  on  its  merits :"  N. 
R.  PI.  2.  The  power  to  strike  out  some  of  several  counts  founded  on  the  same 
cause  of  action  is,  it  will  be  noticed,  by  this  rule  taken  for  granted.  The  courts 
have  a  general  jurisdiction  in  such  matters,  which  has  never  been  taken  away  or 
altered  by  the  rules,  though  in  the  exercise  of  it  the  courts  have  always  been 
governed  by  such  rules :  James  v.  Bourne,  4  Bing.  N.  C.  423,  perTindal,  0.  J.  It 
has  been  held  in  many  cases  that  if  there  be  a  distinct  contract  in  respect  of  the 
same  subject  matter,  atcount  on  each  contract  may  be  allowed:  lb.  per  Tindal, 
C.  J.  A  count  on  a  promise  to  carry  goods  from  Dublin  to  London,  and  a  count 
on  a  promise  to  carry  the  same  goods  from  the  wharf  at  London  to  plaintiff's 
place  of  business  have  therefore  been  permitted  in  the  same  declaration :  lb.  420. 
see  also  Vaughan  v.  Glenn,  5  M.  <fe  W.  577 ;  Bex  v.  Archbishop  of  York  et  al, 

1  A.  &  E.  394;  Dueer  v.  Triebuer,  3  Dowl.  P.  C.  133 ;  Wilkinson  v.  Small,  lb. 
564;  Bleaden  v.  Rupallo,  9  Dowl.  P.  C.  857;  Cahoon  v.  Burford,  2D.  <fe  L. 
234 ;  Lucas  v.  Beale,  2  L.  M.  &  P.  47';  Hernod  v.  Wilkin  et  al,  11  Q.  B.  1.  The 
common  counts  for  the  purposes  of  pleading  and  costs  have  been  held  to  be  sepa- 
rate counts:  see  Jourdain  v.  Johnson,  4  Dowl.  P.  C.  534;  Fergusson  v.  Mitchell, 

4  Dowl.  P.  C.  513;  Spyer  v.  Thelwell,  4  Dowl.  P.  C.  509;  Ring  v.  Roxbrough, 

2  C.  &  J.  418.  Where  a  declaration  contained  eighteen  counts,  nine  for  malicious 
prosecution  and  nine  for  slander,  to  which  defendant  pleaded  the  general  issue, 
and  at  the  trial  the  jury  found  for  plaintiff  on  the  tenth,  eleventh  and  twelfth 
counts,  and  for  defendants  on  the  residue  of  the  declaration :  Held  that  a  distinct 
issue  was  raised  on  each  count  by  the  general  issue  pleaded  without  restriction, 
and  therefore  that  defendant  was  equally  entitled  to  a  deduction  from  plaintiff's 
costs  in  respect  of  counts  found  for  him,  as  if  issue  had  been  joined  on  these 
counts  by  pleading  separately  to  each :  Cox  v.  Thomason,  2  C.  &  3.  498.  From 
what  has  been  already  said,  it  may  be  laid  down  that  if  counts  are  on  the  face  of 
them  founded  on  the  same  subject  matter  of  complaint,  the  court  or  a  judge  may, 
upon  application,  strike  them  out:  Hernod  v.  Wilkin  et  al,  11  Q.  B.  1;  Ramsden 


S.  81.]  TIME  OF  DECLARING.  97 

81.  Oi)  A  Plaintiff  shall  be  deemed  out  of  Court  unless  PM?tiff 

v   J  must  declare 

he  declares  (J)  within  one  year  (/)  after  the  "Writ  of  Sum-  withip  a 

T.  Gray  et  al,  1  C.  B.  961.  In  pleading  several  counts  by  the  insertion  of  the 
word  "  other,"  counts  are  made  to  represent  different  subject  matters :  see  Ear t 
v.  Longfield,  1  Mod.  148.  Thus,  a  declaration  upon  an  agreement  contained  two 
counts.  The  first  averred  that  plaintiff  agreed  to  let  and  defendant  to  take  cer- 
tain premises  specified,  subject  to  an  undertaking  that  defendant  should  keep  the 
same  in  repair.  The  second  count  stated  in  consideration  that  the  defendant  had 
become  and  was  tenant  of  a  certain  other  messuage,  he  promised,  &c.  At  the 
trial  of  this  case  one  contract  of  demise  only  applying  to  one  house  only  was 
proved :  held,  that  plaintiff  was  not  entitled  to  recover  damages  in  respect  of  the 
breaches  alleged  in  both  counts :  Solford  v.  Dunnett,  7  M.  &  W.  348.  From  this 
it  appears  that  where  there  are  several  counts  apparently  founded  upon  different 
subject  matters  of  complaint,  but  in  fact  the  same,  though  allowed  to  stand  to- 
gether, plaintiff  runs  the  risk  of  failing  upon  all  except  one  at  the  trial.  This 
strengthens  the  general  rule  that  several  counts  giving  different  versions  of  the 
same  subject  matter  will  not  be  allowed :  Bee  Cholmondeley  v.  Payne  et  al,  3  Bing. 
N.  C.  708 ;  Jenkins  v.  Treloar,  4  Dowl.  P.  C.  69.0 ;  Lawrence  v,  Stephens,  3  Dowl. 
P.O.  777 ;  Thornton  v.  Whitehead,  4  Dowl.  P.O.  747 ;  Weelon  et  al  v.  Woodcock  et  al, 
5M.&W.  143 ;  Soy  v.  Bristow,  5  Dowl.  P.  C.  452 ;  Temperley  v.  Brown,  1  Dowl. 
N.S.  310;  Mathewsonv,  Say,  16M.&W.  329;  Grisselletaly.Jam.es,  4C.B.768; 
Fagan  v.  Harrison,  4  C.  B.  909 ;  Boozer/  v.  Tolkien,  5  C.  B.  476  ;  Smith  v.  Thompson', 
6  C.  B.  486 ;  Hoare  v.  Lee,  6  C.  B.  154 ;  Arden  v.  Pollen,  1  Dowl.  N.  S.  612 ; 
Gilbert  v.  Males,  2  D.  &  L.  227  ;  Ramsden  v.  Gray  *t  al,  1  C.  B.  961 ;  Bulmer 
v.  Bousfield,  9  Q.  B.  986 ;  Simpson  v.  Rand,  1  Ex.  688.  The  application  to  strike 
out  counts  ought  to  be  made  to  a  judge  in  chambers,  in  the  first  instance,  and  if 
a  doubt  arise  the  parties  may  apply  to  the  court :  Ward  v.  Graystock,  4  Dowl.  P. 
C.  718,  per  Parke,  B.  The  summons  or  rule  ought  to  be  drawn  up  on  reading  the 
declaration  or  an  affidavit  of  the  identity  of  the  counts:  Roy  v.  Bristow,  6  Dowl. 

(A)  Taken  from  Eng.  Stat.  IB  &  16  Vic.  cap.  76,  s.  58.  A  re-enactment  of  our 
Eule  19  H.  T.  13  Vic,  which  was  copied  from  Eng.  Eule  35  H.  T.  2  "Wm.  IV. : 
Jervis,  K  E.  68.  Inapplicable  in  an  action  of  ejectment:  Scope  v.  PaMson,  6  11. 
&  N.  641.  Held  not  to  apply  to  a  case  where  the  plaintiff  was  prevented  from 
declaring  by  an  order  obtained  by  defendant  to  stay  proceedings  until  security 
for  costs :  Ross  v.  Green,  10  Ex.  891.  Also  held  that  where  plaintiff's  proceed- 
ings were  stayed  by  rule  which  expired  on  a  certain  day,  that  plaintiff  was 
bound  to  declare  within  a  year  from  the  expiration  of  that  rule:  Unite  v.  Hum- 
phrey et  al,  3  Dowl.  P.  C.  532  ;  see  also  Home  v.  Tooke,  2  Dowl.  P  C  776  •  Johns 
v.  Saunders  5  D.&  L.  49 ;  Ross  v.  Green,  10  Ex.  891.  These  rules  were  based  upon 
an  acknowledged  rule  of  practice  that  a  plaintiff  must  declare  within  twelve  months 

ct  o  ^v,™  °f  fi'st  Prooesa :  WorleS  T-  Le<>.  2  T.  E.  112 ;  see  also  Penny  v. 

Harvey,  3  T.  E.  123 ;  Cooper  v.  Mas,  3  B,  <fc  Al.  271. 

(i)  Plaintiff  to  declare,  within  the  meaning  of  this  enactment,  must  serve  as 
well  as  file  his  declaration  within  the  year:  Eadon  v.  Roberts,  9  Ex.  227-  see 
further  Wallace  y.  Frazer  2  U.  C.  L.  J.  184.  If  served  after  the  expiration  of  a 
year  the  declaration  may  be  set  aside  upon  application  of  defendant!  see  Barnes 
v.  Jackson  et  al,  1  Bmg.  S  C.  645.  Provided  the  application  be  made  within  a 
reasonable  time :  McKenzie  et  al  v.  McNaughton  >et  al,  3  Prac.  E.  35. 

Crij  \t  %  fiT^w'Tv™  °alendar,  m°?tha  \  fe  mh°P  of  Peterboroughv.  Catesby, 
Cro.  Jac.  166.    "W  thin  one  year"  and  "within  four  terms,"  are  not  synonymous 

STO"? :  Chfpllt  1  "l  V-  Sho^Ur'  6  D-  *  L"  m-    The  daye  between TsWuly 
and  21st  August-the  long  vacation-will  be  calculated  as  part  of  the  year     It 
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mons  or  Capias  is  returnable.  (K)     19  Vie.  e.  43,  s.  107. 

.  82.  (0    A  notice  (m)  requiring  the  opposite  party  to 

stead  of  rule  declare,    or    to    declare    peremptorily    (n)    within    eight 

has  been  held  where  a  cause  was  removed  from  an  inferior  court,  that  plaintiff 
could  not  be  considered  out  of  court  until  a  year  after  the  return  of  the  writ  by 
which  the  suit  was  removed :  Norrish  v.  Richards,  3  A.  &  E.  733 ;  see  also  Pierce 
v.  Street,  3  B.  &  Adr  397.  Plaintiff  after  removal  by  defendant  is  not  bound  to 
proceed  in  the  superior  court :  Garton  v.  The  Great  Western  R.  Co.  1  E.  &  E.  258. 

(A)  The  summons  is  returnable  immediately  after  service :  Conroy  v.  Pearson, 
4  Prac.  E.  201;  Hodgson  el  al  v.  Mee,  3  A.  <fe  E.  765.  Wherefore  it  would  seem 
that  the  year  should  be  reckoned  from  the  date  of  service :  see  Barnes  v.  Jackson 
et  al,  3  Dowl.  P.  C.  404.  It  is  not  to  be  understood  from  this  section  that  plaintiff 
cannot  be  compelled  to  declare  before  the  expiration  of  a  year.  Plaintiff  has  of  right 
until  the  expiration  of  the  term  next  following  the  date  of  appearance  within 
which  to  declare.  If  within  that  time  he  neglect  to  do  so,  defendant  can  by 
notice  require  him  to  declare  within  eight  days,  otherwise  judgment  of  nonpros.: 
13  Car.  II.  St.  2,  cap.  2,  s.  3,  and  section  82  of  this  act.  But  if  the  appearance 
be  entered  in  term,  plaintiff  may  have  the  whole  of  the  term  next  after  the  term 
in  which  the  appearance  is  entered :  Foster  v.  Pryme,  8  M.  <fc  W.  664. 

(Z)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  53.  Substantially  a  re-enact- 
ment of  rule  2  E.  T.  11  Geo.  IV.  (Cam.  Rules  12),  and  old  rule  10  E.  T.  5  Vic. 
{lb.  22.) 

(m)  It  was  a  demand  under  the  old  rules  4  E.  T.  11  Geo.  IV.  (Cam.  Rules  9),  10 
E.  T.  5  Vic. :  lb.  22.  Between  a  demand  of  plea  and  notice  there  is  a  distinction. 
The  latter  is  by  this  act  expressly  substituted  for  the  former :  section  92. 

(n)  There  is  no  time  limited  within  which  these  notices  must  be  given.  They 
are  not  so  much  compulsory  as  optional ;  but  in  order  to  force  either  party  to 
proceed  with  his  action  or  defence,  as  the  case  may  be,  the  notice  is  necessary. 
For  instance,  a  notice  to  declare  given  by  defendant  to  plaintiff  "  otherwise  judg- 
ment," entitles  defendant  if  his  notice  be  unheeded  to  sign  judgment  of  non  pros. 
But  plaintiff  has,  it  would  seem,  the  whole  of  the  term  next  following  appearance 
within  which  to  declare :  Foster  v.  Pryme,  9  Dowl.  P.  C.  749.  And  if  after  that 
time  defendant  omit  to  serve  a  notice  to  declare,  plaintiff  will  have  twelve  months 
within  which  to  declare :  Chaplin  v.  Showier  et  al,  18  L.  J.  Ex.  34.  Even  if  notice 
to  declare  has  been  given,  it  is  still  in  the  power  of  plaintiff  to  apply  for  further 
time  to  the  court  or  a  j  udge :  Beazley  v.  Bailey,  4  D.  &  L.  27 1 ;  Crutchley  v.  The  London 
$  Birmingham  R.  Co.  2  D.  &  L.  102.  If  defendant  sign  judgment  before  the  time 
for  shewing  cause,  the  judgment  will  be  set  aside :  Beazley  v.  Bailey,  16  M.  <fe  W. 
58.  If  the  pleading  be  delivered  before  judgment,  though  after  time  limited  for 
the  pleading,  the  judgment  will  be  set  aside :'  Gray  v.  Pennell,  1  Dowl.  P.  C.  120. 
If  the  time  granted  be  allowed  to  expire  without  declaring,  defendant  may  sign 
judgment  without  a  fresh  notice:  Teuton  v.  Gant,  5  Dowl.  P.  C.  153.  In  any 
event,  if  plaintiff  do  not  declare  within  one  year  after  the  writ  is  returnable,  he 
will  be  deemed  out  of  court :  section  81.  So  if  no  notice  to  plead  be  given  by 
plaintiff  to  defendant,  or  notice  to  reply  by  defendant  to  plaintiff,  either-  party 
will  for  that  purpose  have  whatever  time  he  thinks  proper.  After  the  expiration 
of  four  terms  from  the  last  proceeding  by  plaintiff,  it  has  been  held  that  no  future 
proceeding  can  be  taken  without  a  term's  notice :  see  Lord  v.  Hilliard,  9  B.  &  C. 
621 ;  Lumley  v.  Thompson,  3  M.  <fe  W.  682;  also  see  Metcalf  et  al  v.  Betherington, 
3  H.  &  N.  755.  It  is  ordered  by  the  English  new  rules  that  in  such  cases  a  calen- 
dar month's  notice  shall  be  given:  R.  G.  H.  T.  1853,  No.  176;  but  this  rule  176 
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days,  (o)  shall  be  sufficient  without  any  rule  or  other  de-  to  declare, 
wand,  {po')     19  Vie.  c.  43,  s.  102. 

83.  No  declaration,  or  pleading  after  declaration,  shall  be  Declaration 
filed  or  served  between  the  first  day  of  July  and  the  twenty-  n0ttobe 
first  day  of  August  in  any  year,  and  the  parties  respectively  served^ 
in  any  case  shall  be  entitled  to  the  same  number  of  days  after  *acatict. 
the  twenty-first  day  of  August  to  plead  to  or  answer  any 
pleading  filed  or  delivered  before  the  first  day  of  July,  to 
which  they  would  have  been  entitled  had  this  provision  not 
been. made.     12  Vic.  c.  66,  s.  8 ;  19  Vic.  c.  43,  s.  65.  Q>) 

84:.  Unless   otherwise  provided   by   Statute   or   rule  of  Deciara- 
Court,    declarations   and   other   pleadings   and   notices    re-  other  piead- 
quired  to  be  served  in  any  action  whether  in  the  Superior  mgs  may 

has  not  been  adopted  by  our  courts.  One  of  several  defendants,  who  alone 
appeared,  has  been  held  not  to  be  entitled  to  sign  judgment  of  non  pros,  though 
he  demanded  a  declaration :  see  Hamlet  v.  Breedon  et  al,  4  M.  &  G.  909 ;  Shore  et 
ux.  v.  Bradley  et  al,  T.  T.  4  &  5  Vic.  M.S.  R.  &  H.  Dig.  "  Judgment  of  non  pros."  I. 
This  section  has  been  held  inapplicable  to  causes  removed  by  certiorari :  Garton 
v.  The  Great  Western.  B.  do.  1  E.  &  E.  258. 

(o)  "  Within  four  days,"  in  Eng.  C.  L.  P.  Act:  see  Medway  v.  Gilbert,  32  L.  J. 
Ex.  30.  A  notice  here  giving  less  time  than  eight  days  would  be  irregular,  and 
judgment  signed  within  the  regular  time  set  aside :  Braty  Y,Baldock,  Barnes,  302. 

(oo)  Shall  be  sufficient  "  unless,  otherwise  ordered  by  the  court  or  a  judge,"  in 
old  rule  10  E.  T.  Vic.  The  omission  of  these  words  in  the  section  under  consi- 
deration cannot  be  of  much  importance,  as  the  courts  have  unlimited  power  over 
process  and  pleadings.  Further  time  to  declare,  plead,  reply,  Ac,  may  still, 
as  much  as  ever,  be  obtained  upon  proper  application  to  the  court  or  a  judge.  A 
defendant,  having  two  days  before  the  ordinary  time  for  pleading  had  expired, 
obtained  an  order  granting  him  a  week's  further  time  to  plead,  it  was  held  that 
the  further  time  to  plead  was  to  be  computed  from  the  expiration  of  the  ordinary 
time  for  pleading*  and  not  from  the  date  of  the  order :  Brady  v.  Pickering,  5  U.C. 
L.  J.  H.  S.  25. 

(p)  This  in  effect  preserves  to  Ontario  the  vacation  first  introduced  by  Pro- 
vincial Statute  12  Vic.  cap.  63,  section  63 :  see  also  R.  G.  pr.  9.  The  correspond- 
ing vacation  in  England  is  from  August  10th  to  October  24th:  see  Eng.  Stat.  2 
Wm.  IV  cap.  39,  section  11.  A  plea  filed  or  Berved  during  vacation  is  a  nullity: 
Mills  v.  Brown,  9  Dowl.  P.  C.  151.  If  the  time  for  pleading  expire  before  1st 
July,  plaintiff  is  at  liberty  to  sign  judgment  at  any  time  between  1st  July  and 
21st  August :  Morris  v.  Hancock,  1  Dowl.  If.  S.  320 ;  see  also  Sharp  v.  Fox,  1  H. 
&  If.  496.  If  the  time  for  pleading  expire  on  1st  July,  judgment  cannot  be  signed 
till  the  expiration  of  the  time  limited  for  pleading  after  21st  August:  Severin  v. 
Leicester,  12  Q.  B.  949;  and  this  practice  applies  where  time  to  plead  has  been 
given:  Wilson  et  al  v.  Bradslocke,  2  Dowl.  P.  C.  416;  Solomonson  et  al  v.  Parker 
et  al,  2  Dowl.  P.  C.  405.  A  defendant  who  has  a  day's  time  to  plead  after  the 
happening  of  an  event,  has  the  whole  of  the  day  following  that  on  which  the  event 
happens:  Connelly  v.  Bremner,  L.  R.  1  O.  P.  557;  see  further  as  to  computation 
of  time,  Liffin  v.  Pitcher,  1  Dowl.  If.S.  161;  Dunn  v.  Hodson,  1  D.  &  L.  204. 
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servedinany  or  County  Courts  may  be  served  in  any  County,  (q)    13  &  14 
County'        Vie.  c.  52,  s.  2. 

Sent™™06        85.  (V)  Every  declaratioo  shall  commence  as  follows,  or 

declaration.    to  tne  \fee  effeot  .   (s) 

(  Venue. y  (t)  A.  B.,  by  E.  F.,  his  Attorney  (or  in  person,  (ii) 

(g)  This  flows  from  the  general  territorial  jurisdiction  of  the  courts  in  all  parts 
of  this  province,  and  so  far  aB  the  section  is  concerned,  it  is  as  much  applicable 
to  suits  instituted  in  county  courts  as  in  the  superior  courts. 

(r)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  a.  59.  The  commencement  of 
the  form  of  a  declaration  here  given  is  much  the  same  as  that  prescribed  by  rule 
13  H.  T.,  13  Vic,  which  was  taken  from  Eng.  R.  G.  15,  M.  T.,  3  Wm.  IV.. 

(s)  It  should  be  remembered  that  the  declaration  must  be  intitled  of  the  proper 
court  and  of  the  true  day  of  the  month  and  year  of  pleading  the  same:  see  sec- 
tion 77.  And  if  it  be  intitled  in  a  particular  court,  the  action  cannot  afterwards 
be  transferred  to  a  court  of  co-ordinate  jurisdiction,  unless  the  crown  be  concerned : 
■Attorney -General  v.  Hallett,  15  M.  &  W.  97. 

(t)  For  the  law  as  to  venue  see  note  n  to  section  1 ;  see  also  Peacock  v.  Bell  et  al, 
i  Wins.  Saunders  73.  If  several  causes  of  action,  in  themselves  local,  but  which 
<arose  in  different  counties,  are  joined  together,  the  venue  may  be  laid  in  either  of  ' 
the  counties :  see  section  73.  No  venue  need  be  stated  in  a  declaration  except  the 
one  alleged  in  the  margin :  see  Baydell  et  al  v.  Sarkness,  4  D.  &  L.  178 ;  also 
R.  G.  pi.  4.  But  local  description,  whenever  requisite,  must  still  be  given  in  the 
-body  of  the  declaration:  Mayor  of  Berwick-upon-Tweed  v.  Shanks,  3  Bing.  459; 
Simmons  v.  Lilly  stone,  8  Ex.  431 ;  Clayton  v.  Best,  8  L.  T.  N.  S.  502;  Richardson 
v.  Locklin,  6  B.  &  S.  777.  Where  wrong  venue  in  a  local  action,  and  not  appa- 
rent on  face  of  declaration,  see  Boyes  v.  Hewetson,  2  Bing.  N.  C.  575 ;  Richards  v. 
Ijasto,  15  M.  &  W.  244;  Hitchins  v.  Eollingsworlh,  7  Moore  P.  C.  228. 

(«)  If  the  declaration  omit  to  show  whether  plaintiff  sue  in  person  or  by  attor- 
ney, it  will  be  irregular,  and  may  be  set  aside:  White  v.  Fellham,  3  C.  B.  658; 
Monck  v.  Morthwood,  2  U.  C.  L.  J.  N.S.  268 ;  Kelly  v.  Carroll,  1  Ir.  C.  L.  R.  192. 
The  application  to  set  it  aside  should  be  made  to  a  judge  in  chambers :  see  White 
v.  Fellham,  3  C.B.  658.  Such  an  omission  before  this  act  was,  however,  held  to  be 
no  ground  of  special  demurrer:  Murphy  v.  Burnham,  2  IT.  C.  Q.  B.  261.  Where 
the  plaintiff  in  the  commencement  of  his  declaration,  declares  without  stating  that 
he  does  so  by  attorney,  the  court  may  consider  that  he  is  suing  in  person :  lb. 
If  the  signature  of  an  attorney  be  appended  to  the  declaration,  that  shows  that 
plaintiff  sues  by  attorney,  and  is  not  a  repugnance  of  one  part  of  the  declaration 
to  another :  lb.  If  the  attorney's  name  be  stated  in  the  commencement  of  the 
declaration,  it  is  not  necessary  that  it  should  be  also  subscribed :  Crooks  v.  Davis 
■et  al,  5  0.  S.  141.  But  if  the  declaration  be  drawn  up  in  a  slovenly  manner,  the 
*court  will  direct  an  amendment :  Murphy  v.  Burnham,  2  U.C.Q.B.  261.  It  seems  if  a 
declaration  be  ordered  to  be  amended  in  the  name  of  the  attorney,  that  is  sufficient 
■to  amend  the  declaration  filed  without  filing  an  amended  copy :  Hart  et  al  t.  Boyle, 
6  0.  S.  168.  All  persons,  excepting  married  women,  infants  and  idiots,  can  sue 
and  declare  by  attorney.  Married  women  must  sue  with  their  husbands,  infants 
'by  prochein  amy,  and  idiots  in  person.  No  attorney  can  be  changed  without  the 
■order  of  a. judge:  R.  G.  pr.  4.  The  order  may  be  granted  without  an  affidavit: 
2:i  re  Glasse  v.  Glasse,  2  IT.  C.  L.  J.  213.  In  case  of  the  attorney  dying,  no 
order  is  necessary :  Ryland  v.  Jfoakes,  1  Taunt.  342.  But  notice  of  the  appoint- 
ment of  a  new  attorney  should  be  given  to  the  opposite  party  before  any  proceed- 
ings taken  by  such  new  attorney :  lb. 
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as  the  case  may  be,)  '(v)  sues  (w)  CD.,  (x)  who  has  been  Form. 
summoned  (or  arrested)    (y)   by  virtue    of  a  Writ   issued 
on  the day  of ,  A.D.  one  thousand  eight  hun- 
dred and  (z)  ,  for  (here  state  cause  of  action)  :  And 

shall  conclude  as  follows,  or  to  the  like  effect : 

And  the  Plaintiff  claims  (a)  ,  (or  if  the  action  is  Conclusion 

^    J  ...  of  dcclara- 

brought  to  recover  specific  goods,)  (b)  the  Plaintiff  claims  a  tion. 

return  of  the  said  goods  or  their  value,  and for  their 

detention.     19  Vic.  c.  43,  s.  108. 

8®.  (c)  If  after  a  plea  in  abatement  of  the  non-joirider  of  Commencc- 

,,     ,         ,  T„     .        .  rr  ■    ,  ,  mellt  aftor 

another  person  as  Defendant,  the  Plaintm,  without  having 

(«)  An  infant  can  only  Bue  by  proehein  amy:  St.  Westminster  II.  cap.  15.  An 
authority  to  sue  from  the  infant  to  the  proehein  amy  is  unnecessary :  Morgan  v. 
Thome,  9  Dowl.  P.  C.  228 ;  see  also  Nunn  v.  Curtis,  4  Dowl.  P.  C.  729 ;  Leech  v. 
Clabhurn,  2  L.  M.  &  P.  614.  The  latter  is  an  officer  appointed  by  the  court: 
Fitz.  Natura  Brevium,  p.  26.  The  distinction  between  a  gnardian  proper  and 
proehein  amy,  is  pointed  out  in  Simpson  et  al  v.  Jackson,  Cro.  Jac.  640.  The  decla- 
ration in  any  action  by  an  infant  may  be  as  follows:  "  Venue.— A.  B.  by  E.  F.  who 
is  admitted  by  the  court  here  to  prosecute  for  the  said  A.  B.,  who  is  an  infant 
within  the  age  of  twenty-one  years,  as  the  next  friend  of  the  said  A.  B.,  sues  C. 
I).,  who  has  been  summoned,  &c. 

(w)  "  Complains  of  C.  D."  were  the  words  used  in  the  Rule  H.  T.  13  Vic.  and 
Eng.  R.  G.  15,  M.  T.  3  fm.  IV. 

(x)  Misnomer  is  no  longer  a  ground  for  a  plea  in  abatement :  section  62.  Par- 
ties may  sue  or  be  sued  in  a  representative  capacity  as  executors,  &e. :  see  eases 
collected  in  1  Dowl.  P.  C.  98.  As  to  the  proper  mode  of  declaring  either  when 
defendant  sued  by  a  wrong  name,  appears  by  that  name  or  otherwise  by  his  right 
name,  see  note  d  to  section  53.  If  the  name  mistaken  be  idem  sonans  with  tb.e 
true  name,  there  can  be  no  objection:    Webb  v.  Lawrence,  1  C.  &  M.  806. 

(y)  To  describe  defendant  as  summoned  when  he  was  in  reality  arrested,  is 
irregular:  Tory  v.  Stevens,  6  Dowl.  P.  C.  275. 

(z)  Every  writ  of  summons  and  capias  must  bear  date  on  the  day  when  issued : 
section  24. 

(a)  The  sum  to  be  here  inserted  must  be  sufficient  to  cover  all  that  plaintiff 
expects  to  obtain.  The  jury  cannot  exceed  the  damages  so  limited:  Cheveley  v. 
Morris,  2  W.  Bl.  1300 ;  1'ickwood  v.  Wright,  1  H.  Bl.  643.  It  has  been  held  where 
a  jury  did  give  larger  damages  than  the  declaration  authorized,  that  an  amend- 
ment might  be  made :  Tebbs  v.  Barron,  5  Scott,  If.  R.  837.  If  interest  be  claimed 
by  plaintiff  as  damages,  it  should  be  also  included:  see  Watkins  v.  Morgan,  6  C. 
&  P.  661 ;  Baker  v.  Brown,  2  M.  <fc  W.  199.  The  sum  to  be  awarded  by  the 
judgment  may  be  awarded  without  any  distinction  as  to  debt  or  damages-  sec- 
tion 240.  & 

(6)  As  to  execution  for  the  specific  delivery  of  chattels:  see  section  300. 

(c)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  78,  s.  60.  Substantially  a  re-en- 
actment of  rule  38  E.  T.  5  Vic,  which  was  copied  from  Eng.  rule  20  H.  T  4  fm 
IV:  JervisN.  K.  125. 
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abatement  proceeded  to  trial  on  an  issue  thereon,  amends  by  adding 
joinderf  the  omitted  Defendant  or  Defendants  or  commences  another 
action  against  the  Defendant  or  Defendants  and  the  person  or 
persons  named  in  such  plea  as  joint  contractors,  (d)  the  com- 
mencement of  the  declaration  shall  be  in  the  following  form, 
or  to  the  like  effect : 
Form.  •    (  Venue.)  (e)  A.'B.,  by  E.  F.,  his  Attorney,  (or  in  his  own 

proper  person,)  (/)  sues  (g)  C.  D.  (h)  (the  Defendant  origi- 
nally named  in  the  Summons)  who  has  been  summoned  (or 

arrested)  (i)  by  virtue  of  a  Writ  issued  on  the day  of 

A.D.  one  thousand  eight  hundred  and  (j  ) , 

and  G.  H.,  the  non-joinder  of  which  G.  H.  the  said  C.  D. 
has  heretofore  pleaded  in  abatement,  for,  &c.  (k)  19  Vic.  e- 
43,  s.  109. 

Forms  of  871.  (I)  The  forms  contained  under  letter  (B)  shall  be 

« observed    sufficient,  and  those  and  the  like  forms  may  be  used  with 

to  be  such  modifications  as  may  be  necessary  to  meet  the  facts  of 

the  case,  (to)  but  a  departure  from  such  forms  shall  not 

(d)  This  plaintiff  might  have  done  before  the  C.  L.  P.  Act,  and  may  do  still. 
He  will  by  so  doing  avoid  payment  of  costs :  see  note  q  to  section  69. 

(e)  See  note  t  to  preceding  section. 

(/)  See  note  u  to  preceding  section. 

(ff)  "  Complains  of  C.  D."  in  rule  38  E.  T.  5  Vic.  and  Eng.  rule  20  H.  T. 
4  Wm.  IV. 

(h)  See  note  x  to  preceding  section. 

(i)  See  note  y  to  preceding  section. 

(j )  See  note  z  to  preceding  section. 

(ft)  As  to  when  such  pleas  may  be  pleaded,  see  notes  to  section  69. 

(Z)  Taken  from  Eng.  Stat.  15  <fc  16  Vic.  cap.  16,  s.  91.  . 

(m)  The  forms  given  in  the  schedule  are  intended  only  as  examples  and  not  as 
binding  and  invariable  precedents.  These  forms  state  in  the  fewest  words  all 
that  is  necessary  to  show  a  cause  of  action  or  ground  of  defence.  They  provide 
for  almost  every  case  that  usually  occurs  in  practice,  bnt  may  of  course  be  modi- 
fied to  meet  the  special  Circumstances  of  any  particular  case :  see  Lowe  v.  Steele, 
15  M.  &  W.  380;  also  PadwiclcY.  Turner,  11  Q.  B.  124.  When  the  legislature  or 
the  judges  draw  up  stated  forms  of  pleading,  parties  to  suits  ought  to  follow  as 
far  as  practicable  the  forms  given :  see  Bailey  et  al  v.  Sweeting,  12  M.  &  W.  616. 
The  courts  in  England  have  more  than  once  been  constrained  to  call  the  attention 
of  the  profession  to  the  carelessness  with  which  the  forms  given  by  the  English 
C.  L.  P.  Acts  are  followed:  see  Wilkinson  v.  Sharland,  10  Ex.  724.  The  act  no 
doubt  affords  great  latitude  in  pleading,  but  it  haB  not  removed  the  necessity  for 
stating  a  consideration  for  an  agreement:  Fremliny.  Hamilton  et  al,  8  Ex.  308.   The 


8.  87.]  FORMS   Or  PLEADING.  103 

render  the  pleading  erroneous  or  irregular  so  long  as  the 
substance  is  expressed  without  prolixity,  (»)  19  Vic.  c.  43, 
s.  140. 

, _K ■ 1 — ^~ ^~ 

true  construction  to  put  on  the  act  is  to  ascertain  whether  the  pleading  would 
have  been  good  on  general  demurrer  before  the  act:  Richards  v.  Beavis,  2  C.  L. 
R.  675,  per  Campbell,  C.  J.  "When  a  party  complains  of  the  violation  of  duty  it 
is  not  sufficient  to  charge  generally  a  violation  of  duty ;  the  facts  from  which  the 
duty  flows  must  be  averred :  Potts  v.  Plvmkett,  9  Ir.  C.  L.  R.  290.  If  the  plead- 
ing contains  an  averment  of  some  act  which  it  is  not  necessary  to  aver,  in  order 
to  sustain  the  action  proof  of  such  averment  is  unnecessary :  Dams  v.  O'ffara, 
5  Ir.  L.  R.  337;  see  also  Oavanagh  et  al  v.  Morrison,  1  Fox  &  Sm.  75. 

(n)  Prolixity  seems  to  have  been  dreaded  by  the  legislature  when  framing 
this  enactment.  Nothing  concise  ia  bad  if  it  indicate  substance.  No  deviation 
from  the  formB  given  shall  be  injurious  so  long  as  the  substance  is  preserved : 
Fagg  v.  Nudd,  3  El.  &  B.  650,  per  Campbell,  C.  J.  "  If  the  act  had  prescribed 
forms  which  was  to  be  followed  in  aU  cases  it  might  be  that  any  deviation 
from  it  would  hurt;  but  here  the  legislature  has  carefully  provided  that  no 
deviation  from  the  forms  shall  be  erroneous  or  irregular,  'so  long  as  the 
substance  is  expressed  without  prolixity •:' "  lb.,  per  Wightman,  J.  The  forms 
are  not  obligatory :  Leslie  v.  Johnstone,  10  Ir.  C.  L.  R.  83 ;  see  also  Norton  v. 
Johnson,  7  Ir.  Jur.  O.  S.  126.  And  yet  it  is  right  to  observe  that  inasmuch  as 
the  act  gives  forms,  it  is  only  proper  though  not  compulsory  that  such  forms 
should  be  observed.  If  the  deviation  be  one  of  substance  the  pleading  in  which 
it  occurs  will  certainly  be  bad.  Thus  a  declaration  in  an  action  for  freight, 
stating  "that  defendants  are  indebted  to  plaintiffs  for  freight"  for  the  convey- 
ance of  goods,  <fec,  has  been  held  bad  for  not  following  the  form  given  in  the 
schedule  which  contains  the  words  "  for  money  payable  by  defendant  to  plain- 
tiffs," and  for  not  Bhowing  any  debt  due  in  proesenti :  Place  v.  Potts  el  al,  8  Ex. 
705.  The  defect  held  to  be  demurrable  in  this  case  is  one  that  might  be 
cured  by  pleading  over :  Wilkinson  v.  Sharland,  10  Ex.  724.  But  a  deviation  not 
calculated  to  mislead  is  clearly  not  demurrable  or  otherwise  open  to  objection. 
Such  has  been  held  to  be  a  count  for  money  found  to  be  due  from  defendant  to 
plaintiff  on  an  account  stated  between  them,  though  the  words  "  for  money  pay- 
able by  defendant  to  the  plaintiff  for"  contained  in  the  form  given  in  the  schedule 
were  omitted :  Fagg  v.  Nudd,  3  El.  &  B.  650.  This  case  proceeded  upon  the 
supposition  that  the  defendant  had  as  much  information  from  the  form  adopted 
as  from  the  form  in  the  act.  and  that  the  omission  to  state  that  "  the  money  is 
payable"  was  immaterial,  because  the  law  implied  as  much  from  its  being  stated 
to  be  due  on  an  account  staled.  In  other  words  it  was  held  that  the  allegation  of 
the  money  being  due  on  an  account  stated  was  equivalent  to  an  allegation  of  the 
money  claimed  being  payable,  and  consequently  of  a  debt  due  in  prcesenti.  Though 
the  decision  may  be  sustainable  as  to  an  account  stated  it  does  not  follow  that  a 
count  framed  for  a  money  demand  other  than  on  an  account  stated  would  be  good 
without  the  words  omitted  in  this  case.  On  an  account  stated  the  law  raises  a 
promise  to  pay  on  request,  and  no  other  can  be  substituted  or  superadded :  see 
Hopkins  et  uz.  v.  Logan,  5M.4V.  241 ;  Lattimore  v.  Garrard,  1  Ex.  809 ;  Roseorla 
v.  Thomas,  3  Q.  B.  234 ;  Kayev.  Dutton,  lii.&G.  807;  Fldertonr.  Emmens,  6  C.  B. 
1 74 ;  Belcher  v.  Coo k,  4  U.  C.  Q.  B.  40 1 .  There  may  be  a  debt  due  in  prmenti  with 
a  solvendum  in  futuro.  And  consistently  with  the  form  used  in  Fagg  v.  Nudd,  3  El. 
&  B.650,  if  not  on  an  account  stated,  plaintiff  might  sue  for  a  debt  not  payable  at 
the  time  of  the  commencement  of  the  suit.  In  reference  to  this  decision  a  learned 
judge  in  a  more  recent  case  remarked  that "  there  ought  to  be  no  equivalent,"  for  an 
allegation  such  as  was  there  omitted,  "for  the  act  expressly  says  *  these  words  money 
payable,  &c,  shall  precede  money  counts :' "  Wilkinson  v.  Sharland,  10  Ex.  724  per 
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declaration       88-  (o)  In  case  the  damages  laid  at  the  conclusion  of  any 
courtenot    declaration  in  a  County  Court  do  not  exceed  the  jurisdiction 
cause  of  the  of  such  Court,  but  the  sums  mentioned  or  claimed  in  the  dif- 
oe'eding'the    ferent  counts  of  such  declaration  do  in  the  aggregate  exceed 
autiadiotum.  ^e  j urisdictioia  of  such  Court,  the  declaration  or  any  subse- 
quent pleading  shall  not  on  that  ground  be  subject  to  any 
objection  either  by  demurrer  or  otherwise,  if  the  sum  laid 
in  each  count  respectively  be  within  the  jurisdiction.    (^>) 
12  Vic.  cap.  66,  s.  8. 

Alderson,  B. :  of  the  same  opinion  was  Parke,  B.  Though  a  pleading  stating  in 
substance  all  that  the  forms  to  the  act  contain  may  be  good,  yet  it  is  difficult  to 
conceive  how  any  pleading  can  be  framed  that  will  in  fewer  words  state  what  is 
necessary  either  to  show  a  cause  of  action  or  ground  of  defence.  The  omission  of 
a  request  to  a  count  for  work  and  labour  renders  the  count  bad :  Corah  v.  Young, 
6  Ir.  C.  L.  K.  138 ;  Gason  v.  O'Ryan,  7 1r.  Jur.  0.  S.  272.  A  plaintiff  declared  thus  : 
"  E.  D.  by  E.  F.  his  attorney,  sues  I).  M.,  who  has  been  summoned,  &c."  (stating 
the  process,  as  usual)  "  for  money  payable  by  the  defendant  to  the  plaintiff  for 
goods  bargained  and  sold  by  the  plaintiff  to  the  defendant.  Plaintiff  then  added 
a  second  count  on  an  account  stated,  and  concluded,  "and  the  plaintiff  claims 
£125."  The  defendant  demurred  upon  the  ground  that  it  was  not  stated  that  the 
goods  were  sold  by  plaintiff  to  defendant  at  his  request,  nor  that  the  defendant 
was  indebted  to  plaintiff,  nor  in  what  amount,  nor  that  the  defendant  owed 
plaintiff  any  thing  for  the  said  goods  and  chattels.  Held,  declaration  sufficient 
and  demurrer  frivolous  :  Davies  v.  MucMe,  3  TJ.  0.  L.  J.  115.  A  general  alle- 
gation that  a  party  conveyed  or  assigned,  held  sufficient  without  stating  the 
mode  of  conveyance :  Sloane  v.  Mood,  5  Ir.  C.  L.  R.  75.  In  a  writ  of  revivor 
sufficient  to  describe  plaintiff  as  assignee  of  the  judgment  without  showing  how 
he  became  assignee :  Stapleton  v.  Bergin,  4  Ir.  C.  L.  K.  421. 

(o)  This  provision  relates  exclusively  to  county  courts,  the  jurisdiction  of  which 
as  to  amount  is  limited:  Con.  Stat.  TJ.  C.  cap.  15,  section  IV. 

(p)  While  plaintiff  at  the  time  the  jurisdiction  of  a  county  court  (district  court 
as  it  was  then  called)  was  only  £25  in  causes  relating  to  debt,  covenant,  or  con- 
tract, and  £50  in  causes  of  debt  or  contract,  on  the  common  counts,  where  the 
amount  was  ascertained  by  the  signature  of  the  defendant,  declared  in  assumpsit 
upon  three  counts:  1st,  upon  a  special  agreement  for  £25 ;  2nd,  work  and  labour, 
£25 ;  3rd,  account  stated,  £25 ;  and  concluded,  "  and  thereupon  the  defendant,  in 
consideration  of  the  premises  respectively,  promised  to  pay  the  said  several  sums 
of  money  to  the  plaintiff,  yet  hath  not  paid  any  of  the  said  monies,  or  any  part 
thereof,  to  the  plaintiff's  damage,  of  £49 ;"  and  defendant  having  pleaded  to  the 
merits,  and  plaintiff  had  a  verdict  for  £27.  Held,  upon  a  motion  in  arrest  of  judg- 
ment, that  though  upon  the  face  of  the  declaration  the  aggregate  amount  of  the 
sums  claimed  in  the  three  counts  exceeded  the  jurisdiction  of  the  court,  yet  that 
the  court  was  not  thereby  necessarily  ousted  of  its  jurisdiction :  Jordan  v.  Marr, 
4  TJ.  C.  Q.  B.  53.  It  was  also  held  that  the  statement  of  damage  to  £49,  without 
an  averment  that  the  claim  was  liquidated  by  the  signature  of  the  defendant  was 
sufficient  after  verdict,  and  that  though  the  verdict  was  in  truth  for  £27  upon  an 
unliquidated  claim,  the  plaintiff  might  still  retain  his  verdict  by  remitting  the  £2 
then  excess  of  jurisdiction:  lb.  "Whenever  a  verdict  has  been  taken  in  a  county 
court  for  a  sum  beyond  its  jurisdiction,  the  plaintiff  may  cure  the  defect  by  enter- 
ing on  the  record  a  remittur  for  all  damages  beyond  the  pecuniary  jurisdiction  of 
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CHANGE  OF  VENUE. 

§9.  (e)  The  venue  (/)   in   any  action   in   the  Superior  Provision  if 
Courts  (g)  may  be  changed  according  to  the  practice  now  in  changed, 
force,  (h)  and  notwithstanding  a  change  of  the  venue,  the 

the  court:  Thomas  v.  Hilmer,  4  U.  C.  Q.  B.  627.  A  declaration  such  as  that  in 
Jordan  v.  Marr,  4  U.  C.  Q.  B.  53,  would  now,  it  is  apprehended,  be  clearly  good 
under  the  operation  of  the  section  here  annotated  as  against  any  objection  by 
way  of  demurrer  or  in  arrest  of  judgment. 

(e)  This  section  is  a  combination  of  our  statute  7  Wm.  IV.  cap.  3,  s.  14,  and 
C.  L.  P.  Act  1856,  s,  8. 

(/)  See  note  n  to  s.  7. 

(<?)  Of  course,  as  county  courts  are  local  courts,  there  can  be  no  change  of 
venue  so  long  as  the  cause  remains  in  the  local  court.  But  a  writ  of  certiorari  is 
sometimes  issued  with  a  view  to  the  removal  of  the  cause  into  a  superior  court, 
with  a  view  to  a  change  of  venue,  where  there  are  special  grounds  for  the  change. 
The  judge  granting  the  writ  has  no  power  by  the  order  for  the  writ  to  change 
the  venue ;  for  the  application  for  change  of  venue  must  be  a  substantive  motion: 
Patterson  v.  Smith,  14  U.  C.  C.  P.  525. 

(h)  The  plaintiff  is  dominus  litis,  and,  subject  to  the  remarks  hereinafter  made, 
is  entitled  to  lay  the  venue  in  a  transitory  action  where  he  pleases :  Kelly  v. 
Cavendish,  3  Law  Rec.  N.  S.  67.  The  court  will  not  deprive  him  of  the  right  to 
lay  it  where  he  pleases,  unless  there  is  a  manifest  preponderance  of  convenience  in 
a  trial  at  the  place  to  which  it  is  sought  to  be  changed :  Helliwell  v.  Jlohson  etal., 
3  C.  B.  N.S.  761.  In  Dane  v.  Hopmood,  7  C.  B.  N.S.  837,  Willes,  J.,  referring  to 
Helliwell  v.  Hobson,  said, "  When  the  question  arises  again,  perhaps  that' case  may 
require  some  consideration."  But  the  rnle  laid  down  in  Helliwell  v.  Mobson  does 
not  appear  to  have  been  successfully  impeached  in  subsequent  cases :  see  Moor  v. 
Boyd  etal.,  1  IT.  C.  L.  J.  N.S.  184.  The  change  of  venue  must  in  general  be  regu- 
lated by  the  peculiar  circumstances  of  each  case :  Gray  v.  Dill,  2  Ir.  Jur.  N.S.  52. 
If  it  be  made  to  appear  that  there  will  be  a  great  waste  of  costs  in  the  trial  of  the 
cause  at  the  place  where  the  venue  is  laid,  and  much  saving  of  costs  in  trying  it 
at  the  place  where  it  is  sought  to  change  the  venue,  the  judge  is  at  liberty  to 
exercise  his  discretion  in  the  matter,  and  may  make  the  order  if  he  sees  fit :  see 
Smith  v.  O'Brien,  26  L.  J.  Ex.  30  ;  Grace  v.  Wilmer,  26  L.  J.  Q.  B.  1 ;  Moor  v. 
Boyd  etal,  1  U.C.  L.J.  N.S.  184;  Reidv.Mangan,  1  Ir.  Jur.  N.S.  132;  Allenv.  The 
Cork  &  Bandon  R.  Co.  1  Ir.  Jur.  N.S.  139 ;  Sufferin  v.  Dunbar,  1  Ir.  Jur.  N.S.  188 ; 
Channon  v.  Parkhouse,  13  C.  B.  N.  S.  341.  The  venue  as  laid  by  plaintiff  ought 
not  to  be  disturbed  merely  because  the  cause  of  action  arose  elsewhere  while  the 
balance  of  convenience  cannot  be  determined :  O'Neill  v.  The  Trustees  of  tlie  Lime- 
rick Butter  Market,  6  Ir.  Jur.  N.S.  134 ;  Bumford  v.  Greuler,  6  Ir.  Jur.  N.  S.  392  ; 
Untight  v.  The  Promoter  Ins.  Co.  7  Ir.  Jur.  N  S.  153.  Twenty-five  witnesses  and 
a  horse  on  one  side  against  ten  witnesses  on  the  other  was  held  not  to  be  such  a 
preponderance  as  to  induce  the  court  to  bring  back  the  venue  from  the  place 
where  the  cause  of  action  arose :  Blackman  et  al  v.  Bainton,  15  C.  B.  N.S.  432 ;  see 
also  Bumford  v.  Grmler,  6  Ir.  Jur.  N.S.  392.  The  court  in  considering  the  ques- 
tion of  convenience  will  not  lose  sight  of  the  modern  facilities  of  railway  travel : 
Doyle  v.  Hammond,  6  Ir.  Jur.  O.S.  306.  The  venue  will  not  in  general  be  changed 
when  the  plaintiff  is  solvent  and  undertakes  to  bear  any  additional  expense  that 
may  be  occasioned  by  reason  of  its  being  retained :  Banks  v.  0' Sullivan,  2  Ir.  Jur. 
N.S.  99.  It  is  in  the  discretion  of  the  judge  either  to  change  it  or  not  as  he  may 
think  conducive  to  justice  on  what  are  called  ordinary  grounds,  i.e.  that  the  cause 
of  action  if  any  arose  in  the  county  to  which  the  change  is  sought,  and  not  in  the 
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proceedings  shall  continue  to  be  carried  on  in  the  office  from 

county  where  the  venue  ia  laid :  Crump  v.  Crew,  4  TJ.  C.  L.  J.  20.  Plaintiff  in 
answer  to  an  application  for  change  on  the  ordinary  grounds  may  shew  special 
grounds  for  its  retention  at  the  place  where  laid :  lb.  The  venue  may  be  changed 
in  a  penal  action:  Greenhow  et  al  v.  Parker,  31  L.  J.  Ex.  4;  and  also  in  an  inform- 
ation in  the  nature  of  a  quo  warranto :  Clark  v.  Regina,  3  E.  &  E.  14V ;  but  not 
where  the  crown  is  a  party  directly  interested,  without  consent  of  the  attorney 

feneral :  The  Queen  v.  Shipman,  6  TJ.  C.  L.  J.  19 ;  see  also  Attorney-General  to  the 
'rince  of  Wales  v.  Grossman,  L.  B.  1  Ex.  381.  An  application  for  change  of  venue 
before  appearance  is  irregular :  Hood  v.  Cronkrite,  4  Prac.  R.  279 ;  may  be  made 
by  defendant  at  any  time  after  declaration  and  before  plea  on  the  common  affida- 
vit :  see  Kennedy  v.  Lynch,  10  Ir.  C.  L.  B.  App.  xliv ;  and  should,  if  on  common 
affidavit,  be  made  before  issue  joined:  De  Rothschild  v.  Shilston,  8  Ex.  503.  If 
after  issue  joined,  special  affidavits  are  necessary :  see  Toude  v.  Toude,  4  Dowl. 
P.  C.  32;  Hodge  v.  Churchward,  5  C.  B.  495;  White  v.  Meld,  30  L.  &  Eq.  504, 
C.  P.  1855 ;  Lewis  v.  Walters,  1  Ir.  C.  L.  E.  486 ;  Corah  v.  Ward  et  al,  13  Ir.  C.  L. 
E.  App.  xlii.  Application  to  change  on  special  grounds  should  not  be  before  plea 
pleaded :  Stewart  v.  Johnstone,  4  IT.  C.  L.  J.  21.  The  common  affidavit  alleges 
"  that  the  cause  of  action,  if  any  wholly  arose"  in  the  county  to  which  defendant 
desires  a  change :  De  Rothschild  v.  Shilston,  8  Ex.  503.  The  common  affidavit  to 
change  the  venue  should  be  made  by  the  defendant  and  not  by  his  attorney,  un- 
less a  sufficient  excuse  be  shewn  for  not  producing  an  affidavit  by  the  defendant : 
O'Reilly  v.  Bond,  8  Ir.  L.  E.  1 18.  When  defendant  is  under  terms  to  plead  "  on  the 
usual  terms,"  or  to  take  "  short  notice  of  trial,  if  necessary,"  the  venue  will  not 
be  changed  on  common  affidavit :  Brettargh  et  al  v.  Dearden,  McC.  &  Y.  106 ;  Clulee 
v.  Bradley,  13  C.  B.  604;  Jackson  v.  Kidd,  8  C.  B.  U.S.  354.  Venue  not  changed 
at  instance  of  defendant,  in  an  action  on  a  bond  where  application  made  on  the 
common  affidavit :  Lossing  v.  Horned,  Tay.  U.  C.  E.  83.  Not  changed  on  com- 
mon affidavit,  in  an  action  against  carriers :  Ham  v.  McPherson  et  al,  M.T.  5  Vic. ; 
MS.  E.  <fe  H.  Dig.  "  Venue  "  8.  But  changed  on  the  common  affidavit  in  an  action 
of  replevin  brought  for  the  recovery  of  goods  and  chattels  detained  for  a  cause 
other  than  a  distress:  Vance  et  al  v.  Wray,  3  TJ.  C.  L.  J.  69.  So  in  an  action  for 
use  and  occupation :  Smith  v.  O'Brien,  26  L.  J.  Ex.  30.  It  is  a  good  answer  to 
the  common  affidavit  that  the  cause  may  be  more  conveniently  tried  in  the  county 
where  the  venue  is  laid :  Carruthers  v.  Dickey,  2  TJ.C.L.  J.  185 ;  Vance  et  al  v.  Wray, 
3  TJ.  C.  L.  J.  69 ;  Smith  v.  O'Brien,  26  L.  J.  Ex.  30.  When  the  common  affidavit 
is  answered  by  the  plaintiff  on  special  matter,  the  court  will  exercise  its  discretion 
on  the  whole  cause  before  it :  Ross  et  al  v.  Napier,  30  L.  J.  Ex.  2.  Not  changed  from 
A.  to  B.  on  application  of  defendants,  who  were  more  numerous  than  plaintiffs, 
and  intended  to  be  witnesses  upon  their  own  behalf:  Rose  v.  Cook  et  al,  2  Cham. 
E.  204.  It  is  no  ground  for  changing,  that  a  person  required  as  a  witness  at  one 
assize  will  be  an  associate  at  another,  and  that  from  the  distance  he  cannot  attend 
both :  Smith  v.  Jackson,  M.  T.  1  Vic.  MS.  E.  &  H.  Dig.  "  cases  omitted,  Venue." 
The  mere  fact  of  newspaper  discussions,  or  of  the  existence  of  political  feeling  or 
prejudice,  is  no  reason  for  a  change  of  venue.  "  It  is  not  an  uncommon  thing  for 
parties  to  have  an  exaggerated  notion  of  the  attention  paid  to  their  own  cases,  or 
for  newspaper  editors  to  attach  an  over  estimate  to  the  effect  produced  by  their 
awn  paragraphs:"  Seely  v.  Ellison,  6  Bing.  N.  C.  231,  per  Maule,  J.;  see  further 
Dowling  v.  Sadleir,  3  Ir.  C.  L.  E.  603 ;  Walker  v.  Brogden,  17  C.  B.  N.S.  571.  If 
the  case  be  one  requiring  a  larger  amount  of  intelligence  and  a  more  careful  solu- 
tion than  is  usually  possessed  by  a  commonjury,  the  defendant's  course  is  to 
obtain  a  special  jury:  Moor  v.'  Boyd  et  al,  1  TJ.  O.  L.  J.  N.  S.  187,  per  Eichards, 
C.  J.  When  the  venue  was  changed  on  the  usual  affidavit,  a  motion  to  retain  it 
on  the  grounds  of  the  partiality  of  the  jury,  and  that  the  defendant  might  exercise 
undue  influence  over  the  jurors,  was  refused:  O' Shaughnessy  v.  Lambert  et  al,  1  Ir. 
L.  E.  104.    In  an  action  for  libel,  the  court  refused  to  change  the  venue  on  the 
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ground  that  the  plaintiff  was  a  county  surveyor,  and  was  on  that  account  pos- 
sessed of  considerab^  influence  with  persons  likely  to  he  on  the  jury :  Hall  v. 
McKernan,  2  Ir.  L.  K  859.  In  an  action  for  libel,  the  court  refused  to  change  the 
venue  to  the  county  in  which  the  action  had  wholly  arisen,  although  all  the  wit- 
nesses on  both  sides  resided  there,  the  plaintiff  having  sworn  to  the  prevalence  of 
excitement  on  the  subject  there,  and  although  he  did  not  deny  but  that  an  impar- 
tial trial  might  be  had  there:  Gallaher  v.  Cavendish,  3  Ir.  L.  E.  876.  Where  on 
a  motion  to  change  the  venue  from  Dublin  to  Galway  in  an  action  for  a  libel  pub- 
lished in  a  Galway  newspaper,  and  it  appeared  on  the  eve  of  the  trial  letters  cal- 
culated to  excite  a  prejudice  in  the  plaintiff's  favour  were  published  in  a  Dublin 
newspaper,  and  on  the  other  hand  that  a  report  of  certain  proceedings  reflecting 
injuriously  on  the  plaintiff's  character,  published  in  the  Galway  newspaper,  had 
been  read  from  the  altars  of  many  chapels  in  Galway,  the  court,  under  all  the  cir- 
cumstances, made  an  order  changing  the  venue  to  a  third  county :  Ryder  v.  Burke, 
10  Ir.  L.  R.  474.  The  venue  was  changed  from  the  county  of  the  city  of  Cork  to 
the  county  of  Cork,  upon  the  grounds  that  the  plaintiff  had  considerable  local 
influence  in  the  city  of  Cork,  and  that  the  case  had  been  very  much  talked  of 
amongst  those  likely  to  be  impannelled  as  jurors:  Carmichael  v.  The  Waterford 
and  Limerick  R.  Co.  13  Ir.  L.  R.  322.  Where  an  application  by  defendant  to 
change  the  venue  had  failed,  and  plaintiff  published  a  garbled  account  of  the 
application  in  a  local  newspaper,  with  the  intention  of  prejudicing  the  jury,  the 
court,  on  a  second  application  on  renewed  materials,  made  an  order  for  the  change 
of  venue :  0' Shaughnessy  v.  The  West  of  England  Ins,  Co-  2  Ir.  Jur.  0.  S.  144. 
Venue  changed  on  an  affidavit  of  the  assignee  of  plaintiff,  stating  that  he  had  been 
very  actively  engaged  in  a  late  election  for  the  county  of  Louth,  and  that  a  strong 
feeling  existed  in  the  county,  and  three  juries  had  been  already  unable  to  agree  in 
the  cause:  Dowdall  v.  Dowdall,  1  Law  Rec.  0.  S.  355.  So  venue  changed  where 
two  abortive  trials  in  an  action  of  ejectment  had  taken  place,  and  it  was  shown 
that  great  excitement  and  prejudice  prevailed  against  some  of  the  partie,s :  Keon 
v.  Keon,  3  Law  Rec.  N\  S.  137.  But  in  such  a  case  it  must  clearly  appear  that 
the  adverse  verdicts  are  attributable  solely  to  such  excitement  and  prejudice: 
-Jackson  v.  Lodge,  1  Ir.  L.  R.  161.  In  an  action  of  debt  for  tithe  composition,  the 
court  refused  to  change  the  venue,  it  appearing  that  from  the  state  of  political 
excitement  in  the  county  to  which  the  defendant  sought  to  remove  the  case  a  fair 
trial  could  not  be  had :  Anon,  4  Law  Rec.  N.  S.  62.  Venue  changed  in  an  action 
for  assault  against  a  magistrate,  the  alleged  assault  being  an  attempt  to  suppress 
an  Orange  procession,  under  the  Yearly  Processions  Act :  Stewart  v.  Lynar,  1  Ir. 
L.  R.  199.  Where,  in  an  action  for  false  imprisonment,  the  venue  had  been  changed 
on  the  application  of  the  defendants,  the  court,  on  the  application  of  plaintiff, 
ordered  the  venue  to  be  brought  back  to  where  it  had  been  originally  laid,  there 
having  been  two  abortive  trials  in  the  place  to  which  it  had  been  changed,  and 
there  being  good  reasons  to  suppose  that  a  satisfactory  trial  could  not  be  had  in 
that  place:  Kelly  v.  The  Londonderry  and Enniskillen  R.  Co,  3  Ir.  Jur.  N.  S.  392 
The  circumstance  that  the  defendant  was  a  wealthy  trader  and  director  of  a  local 
bank,  and  as  such  possessed  great  influence  among  those  persons  who  served  as 
jurors,  held  not  sufficient  cause  for  a  change  of  venue :  Reynolds  v.  Power,  Smythe, 
139.  So  in  an  action  for  libel,  a  change  of  venue  was  refused  on  the  ground  that 
the  plaintiff  was  a  county  surveyor,  and  was  on  that  account  possessed  of  influence 
with  jurors:  Hall  v.  McKernan,  2  Ir.  L.  R.  359.  The  venue  was  changed  in  an 
action  on  a  fire  policy  upon  an  affidavit  of  the  materiality  of  a  view  of  the  premises 
burnt:  McDonnell  v.  C'arr  et  al,  Hayes,  375.  Venue  not  changed  from  the  county 
of  the  city  of  Dublin,  upon  the  ground  that  the  attendance  of  the  treasurer  of  the 
county  to  which  it  was  sought  to  change- the  venue  was  necessary:  Cronin  v.  Pur- 
cell,  1  Ir.  Jur.  N.  S.  10.  Where  the  plaintiff  resisted  an  application  to  change  the 
venue,  and  stated  in  her  affidavit  that  one  of  the  witnesses  had  made  himself  busy 
in  influencing  jurors,  and  boasted  that  the  plaintiff  had  no  chance  of  success,  the 
court  refused  to  listen  to  such  statements,  and  changed  the  venue  on  terms :  Crooke 
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v.  Rice,  6  Ir.  Jur.  N.  S.  398.  Refused  where  defendant  was  proprietor  of  a  local 
newspaper  having  considerable  influence  in  the  county,  andyiad  since  commence- 
ment of  action  evinced  a  disposition  to  exercise  his  influence  to  the  prejudice  of 
plaintiff:  Walker  v.  Brogdin,  17  C.  B.  N.S.  571 ;  contra,  Kelly  v.  Cavendish,  3  Law 
Rec.  N.  S.  67.  But  the  court  intimated  that  it  would  interfere  if  defendant 
should,  before  the  trial,  publish  anything  in  relation  to  the  matter  of  the  action 
reflecting  on  plaintiff:  lb.  Held  a  good  ground  for  change  that  the  attorney  for 
defendant  was  under  sheriff  for  the  county  where  the  venue  was  laid,  and  had 
made  it  a  special  jury  case:  Hilton  v.  Green,  10  W.  R.  627;  see  also  McLoughlan 
v.  The  Royal  Exchange  Ass.  Oo.  9  Ir.  L.  R.  510.  So  where  defendant  was  county 
judge  of  the  county:  Anon,  4  Prac.  R.  310.  Not  sufficient  that  the  question  to  be 
tried  was  the  alleged  insolvency  of  a  member  of  parliament  of  considerable  influence 
in  the  county  where  the  venue  was  laid :  Salter  v.  McLeod,  10  TJ.  C.  L.  J.  76.  No 
ground  for  change  that  either  party  has  retained  the  most  eminent  counsel  on  the 
circuit,  unless  done  oppressively:  Curtis  v.  Lewis,  12  W".  R.  951.  Nor  the  fact  that 
counsel  retained  by  one  of- the  parties  speaks  the  Gselic  language,  which  is  the 
mother  tongue  of  many  of  the  jurors:  Moor  v.  Boyd  et  al.  1  IT.  C.  L.  J.  N.  S.  187. 
The  frequency  of  sittings  of  nisi  prius  in  London  has  been  held  not  to  be  a  suffi- 
cient ground  for  change  of  venue :  Cole  v.  The  Hull  Dock  Co.  1 1  W.  R.  284 ;  see 
also  Benham  v.  Wetherel,  11  W.  R.  66.  In  applying  to  change  the  venue  it  is  not 
necessary  for  defendant  to  swear  to  merits:  McDermottv.  Jameson,  1  Ir.  Jur.  N. 
S.  51.  But  the  venue  will  not  be  changed  unless  the  party  seeking  to  change  it 
states  explicitly  in  his  affidavit  that  he  intends  to  examine  witnesses  and  that  their 
testimony  is  material:  Donnelly  v.  Darcy,  2  Ir.  Jur.  N.  S.  187.  The  number  of 
witnesses  should  be  given  in  the  affidavit:  Busteed  v.  Raymond,  7  Ir.  Jur.  OS.  22; 
Harnett  v.  Torrens,  1  Ir.  L.  R.  116.  And  if  possible  the  names:  Blest  v.  Neil, 
12  Ir.  L.  R.  518 ;  and  place  of  residence :  Diamond  v.  Gray  et  al,  5  Prac.  R.  33.  It 
is  in  general  a  good  answer  to  show  that  plaintiff  has  witnesses  in  the  county 
where  the  venue  is  laid:  Watson  v.  Kennelly,  3  Ir.  L.  R.  214;  Doyle  v.  Ham- 
mond, 6  Ir.  Jur.  O.  S.  306.  If  all  the  witnesses  for  defendant  be  shown  to 
reside  in  the  county  to  which  the  change  is  sought,  and  none  for  the  plaintiff 
in  the  county  in  which  it  is  laid,  and  no  ground  for  believing  that  there* 
cannot  be  a  fair  trial  in  the  county  where  the  witnesses  reside,  the  venue 
will  be  changed:  Larimer  v.  McElrath,  5  Ir.  L.  R.  588;  Wilson  v.  Thompson, 
1  Ir.  Jur.  N.  S.  187.  An  application  to  change  the  venue  to  a  county  in 
which  all  the  witnesses  resided,  except  one  of  plaintiff's  witnesses,  granted, 
the  defendant  undertaking  to  pay  the  additional  expense  of  the  latter  witness 
to  the  place  of  trial:  Blacker  v.  Hanlon,  5  Ir.  Jur.  O.  S.  39.  The  refusal 
of  the  judge  appointed  to  hold  the  assizes  to  try  the  same  is  go*od  ground: 
McDonell  v.  Provincial  Ins.  Co.  5  U.  C.  L.  J.  186 ;  Ham,  et  ux.  v.  Lasher  et  al. 
10  U.  C.  L.J.  74.  So  where  defendants,  sued  by  the  municipal  corporation  of  the 
county  of  Ontario,  applied  for  a  change  of  v%nue  to  the  county  of  York,  upon 
the  grounds  that  as  the  municipal  corporation  of  Ontario  were  plaintiffs  all  the 
inhabitants  of  that  county  were  interested,  the  change  was  granted  upon  payment 
of  costs,  and  upon  the  understanding  that  the  defendants  would  pay  the  extra 
expense  of  mjleage  incurred  for  plaintiff's  witnesses  in  consequence  of  the  change, 
and  in  the  event  of  defendants  succeeding  undertaking  that  they  would  not  tax 
I  against  plaintiffs  such  extra  mileage  of  their  own  witnesses :  The  Municipal  Council 
of  Ontario  v.  Cumberland  et  al,  3  U.  O.  L.  J.  11.  The  same  terms  were  expressed 
in  a  case  where  the  change  was  ordered  in  consequence  of  the  refusal  of  a  judge 
upon  good  grounds  to  try  th,e  cause :  Ham  et  ux.  v.  Lasher  et  al,  10  V. C.L.J.  74.  The 
costs  of  the  application  to  change  the  venue  when  successful  are  often  made  costs 
in  the  cause :  Geary  v.  Warren,  5  Ir.  L.  R.  425.  Where  the  motion  at  instance  of 
defendant  failed  the  costs  were  made  costs  in  the  cause  to  the  plaintiff,  but  in  no 
event  to  defendant :  Shaw  v.  Harris,  7  Ir.  Jur.  O.  S.  Ill ;  Prosser  v.  Cuddy, A.  Ir. 
Jur.  N.S.  105 ;  and  in  one  case  wholly  refused  to  plaintiff  though  successful  in  his 
resistance  to  the  application,  because  of  unnecessary  and  improper  statements  in 
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which  the  first  process  in  the  action  issued;  (i)  but  the 
Court  or  any  Judge  (/ )  may,  (k)  on  application  of  either 
party,  order  the  issue  to  be  tried  or  damages  to  be  assessed 
in  any  other  County  than  that  in  which  4;he  venue  has  been 
laid,  and  for  that  purpose  may  order  a  suggestion  to  be 
entered  on  the  Record,  that  the  trial  may  be  more  conve- 
niently had  or  damages  assessed  in  the  County  where  the 
same  is  ordered  to  take  place.  (I)  19  Tic.  c.  43,  s.  8 ;  7  Wm. 
IV.  c.  3,  s.  14. 

his  affidavits :  Lynch  v.  Connolly,  6  Ir.  Jur.  0.  S.  245.  The  court  will  seldom 
interfere  with  the  discretionary  power  exercised  by  a  judge  in  chambers,  where 
the  affidavits  before  him  are  special :  Beggv.  Forbes etal,  1SC.B.614;  Carlwright 
v.  Frost,  3  H.  &  N.  278  ;  Schuster  et  al  v.  Wheelwright,  8  0.  B.  N.S.  383 ;  Penhallow 
et  al  v.  The  Mersey  Dock  &  Harbour  Co.  29  L.  J.  Ex.  21 ;  Scoble  v.  Hemson,  9  U.C.  L.J. 
131.  The  better  course  appears  to  be  to  apply  at  chambers  to  bring  back  the  venue 
uppn  fresh  affidavits :  Brown  v.  Clifton,  10  W.  R.  86.  The  plaintiff  will  not  in  general 
be  allowed  to  change  his  own  venue  to  a  county  in  which  he  might  in  the  first 
instance  have  laid  it :  Burton  et  al  v.  Nowlan,  4  U.  C.  L.  J.  20.  Nor  will  h.9  be 
allowed  to  change  in  order  to  avoid  the  consequences  of  his  own  delay  or  laches : 
Crooks  v.  House,  3  0.  S.  308 ;  Smith  v.  Cotton,  1  U.  C.  Q.  B.  397.  In  order  to  ex-, 
pedite  the  trial  of  a  cause  where  plaintiff  swore  that  otherwise  he  would  probably 
lose  his  debt,  a  change  was  ordered :  Mercer  v.  Voght  et  al,  4  U.C.L.  J.  il;  Bleakley 
v.  Easton,  9  U.C.L.J.  23 ;  see  also  Frazer  v.  Edwards,  5  Ir.  C.L.R.  540.  So  where 
the  venue  was  by  mistake  laid  in  the  wrong  county :  Richardson  v.  Daniels  et  al, 
3  U.C.L.J.  205.  Plaintiff's  application  should  be  properly  an  application  to  amend 
his  declaration :  Crawford  v.  Ritchie,  Tay.  U.  C.  R.  84 ;  Doe  d.  Crooks  v.  Cumming, 
3  U.C.  Q.B.  65 ;  Ward  el  al  v.  Sexsmilh,  1  Prac.  R.  382 ;  but  see  Vaughan  v.  ffubbs 
■  et  al,  1  Cham.  R.  76.  Affidavit,  by  whom  to  be  made,  in  such  cases:  Williams  v. 
Higgs,  6  M.  &  "W.  133.  When  change  of  venue  is  sought  by  plaintiff,  he  should 
pay  the  costs  of  the  application:  Hewitt  v.  Hewitt,  3  Ir.  C.  L.  R.  222;  Comerfordv. 
Daly,  11  Ir.  C.  L.  R.  62.  No  venue  can  be  changed  unless  upon  consent  of  par- 
ties without  an  order  of  the  court  or  a  judge,  after  a  rule  to  shew  cause  or  judge's 
summons:  R.  G.  pr.  19.  However  simple  and  common  the  affidavit  may  be,  if  an 
order  be  made  in  pursuance  of  a  rule  or  summons  upon  which  the  opposite  party 
may  be  or  has  been  heard,  it  is  a  special  order  within  the  meaning  of  the  rule  : 
Begg  v.  Forbes  et  al,  13  C.  B.  616,  per  Maule,  J.  The  object  being  to  obviate  the 
necessity  of  resorting  to  the  clumsy  expedient  of  bringing  back  the  venue  upon  an 
undertaking  to  give  material  evroence  in  the  county  where  the  venue  was  origi- 
nally laid :  Clulee  v.  Bradley,  13  C.  B.  608,  per  Maule,  J.  Venue  not  changed  by 
rule  of  court,  judge's  order,  and  service  alone.  It  must  be  in  fact  altered :  Hornby 
v.  Hornby,  3  U.  C.  Q.  B.  274.  But  plaintiff  is  bound  by  service  of  order,  and  if 
change  necessary  he  must  make  it :   Cleghorn  v.  Carroll,  14  U.  C.  Q.  B.  480. 

(i)  All  proceedings  as  a  rule  must  be  carried  on  in  that  office  from  which  first 
process  issued.  fh 

(j )  -Court  or  judge.    Relative  powers :  see  note  w  to  section  48. 

(4)  May— discretionary :  Con.  Stat.  U.  C.  cap.  2,  s.  18,  sub-s.  2. 

(I)  This  is  the  practice  in  local  actions :  Ham  et  ux.  v.  Lasher  et  al,  10  U.C.L.J.  74. 
It  is  one  that  has  for  a  long  time  prevailed  in  criminal  cases :  see  Arch.  Crown 
Practice,  66.  The  form  of  suggestion  may  be  the  same  mutatis  mutandis  as  that 
followed  in  criminal  cases :  see  The  King  y.  Hunt  et  al,  3  B.  &  Al.  444.  In  a  local 
action  it  is  not  obligatory  to  order  the  trial  in  the  next  adjoining  county  if  on 
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PLEAS  AND  SUBSEQUENT  PLEADINGS,  (ra) 

Signature  of      90-  (n)  The  signature  of  Counsel  shall^not  be  required  to 
required.110    any  pleading,  (o)  nor  shall  any  wager  of  law  be  allowed,  (oo) 

19  Vic.  e.  43,  s.  134 ;  7  Wru.  IV.  c.  3,  s.  10. 
Time  for  91.  (p)  In  cases  where  the  Defendant  is  within  the  juris- 

barawhenin    diction,  (q)  the  time  for  pleading  in  bar,  (f)  unless  extended 

view  of  all  the  circumstances  of  the  caae  a  change  to  a  county  more  remote  be 
deemed  more  convenient  or  desirable :  Bam  et  ux.  v.  Lasher  et  al,  10  U.C.  L.J.  74. 

(m)  The  essential  rules  of  pleading  are  in  no  wise  changed  by  the  act :  see 
Holmes  v.  Bagge,  22  L.  J.  Q.  B.  301 ;  Metzner  v.  Bolton,  9  Ex.  518.  And  though 
the  courts  have  liberal  powers  of  amendment  under  section  222,  yet  it  is  doubtful 
whether  these  powers  can  be  so  far  exercised  as  to  enable  a  defendant  to  put  a 
defence  upon  the  record  differing  from  that  by  him  first  pleaded  :  see  Mitchell  etux. 
v.  Crassweller  et  al,  22  L.J.  C.P.  100.  The  pleas  upon  the  record  must  show  a  good 
"ground  of  defence,"  or  they  will  be  open  to  demurrer :  section  120.  The  facts 
necessary  to  sustain  the  defence  must  be  stated  in  a  clear  and  distinct  manner. 
It  has  been  held  that  if  defendant  sued  by  a  corporation  plead  over  and  take  no 
exception  to  the  declaration  that  the  court  cannot  take  judicial  notice-  of  the  want 
of  legal  authority  in  the  plaintiffs  to  sue  in  their  corporate  capacity :  Bank  of 
British  N.  A.  v.  Sherwood,  6  U.  C.  Q.B.  213.  Pleas  on  the  face  of  them  not  identi- 
fied with  the  cause,  by  being  intitled,  (fee,  have  been  held  defective  :  Shore  Y.Shore, 
3  O.  S.  176,  note  a.  Now  they  must  be  pleaded. according  to  the  directions  laid 
down  in  section  96  of  this  act.  Pleas,  if  filed,  though  not  served,  will  be  suffi- 
cient to  prevent  plaintiff  signing  judgment :  Mackinnon  v.  Johnson,  3  O.  S.  169. 
And  though  pleaded  by  a.person  who  is  not  an  attorney,  it  seems  they  are  not 
upon  that  account  null :  Sill  v.  Mills,  2  Dowl.  P.  C.  696. 

(n)  First  part  taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  85.     Substantially^ 
a  re-enactment  of  our  rule  13  E.  -T.  5  Vic. :  Cam.  Rules  23.     It  has  not  at  any  time 
been  the  practice  in  this  province  to  have  pleadings  signed  by  counsel.    They 
have  been  always  signed  by  the  attorney  in  the  cause  or  party  in  person  as  the 
case  might  require. 

(o)  In  England  the  court  in  one  case  allowed  a  special  case  to  be  set  down  for 
argument,  which  though  signed  by  the  counsel  for  defendant  was  not  signed  by 
the  counsel  for  plaintiff,  who  intended  himself  to  argue  the  case  in  person  :  Udney 
v.  East  India  Go.  13  O.  B.  742.  The  signature  of  counsel  to  motions  in  court  is  of 
course  still  necessary. 

(oo)  *Wager  of  law.  So  called  because  the  defendant  put  in  his  sureties  that  at 
such  a  day  he  would  make  his  law,  that  is,  take  the  benefit  which  the  law  allowed 
him :  3  Back.  Com.  341.  It  was  obsolete  even  in  the  time  of  Blackstone,  but  was 
attempted  in  a  modern  case :  Mng  v.  Williams,  2  B.  &  C.  538 ;  and  is  now  by 
above  statute  expressly  abolished. 

«•     (p)  Taken  from  Eng.  Stat.  16  <fe  16  Vic.  cap.  76,  s.  63.     Substantially  a  re-en- 
actment of  rule  10  E.  T.  5  Vic.  and  U.  C.  Stat.  2  Geo.  IV.  cap.  1,  s.  5. 

(g)  As  to  defendant  without  the  jurisdiction,  plaintiff  after  service  of  summons 
is  at  liberty  to  proceed  in  such  manner  and-  subject  to  such  conditions  as  to  the 
court  or  a  judge  shall  seem  fit :  see  sections  43,  44,  46. 

(r)  A  plea  in  bar  may  be  defined  as  one  which  shows  some  ground  for  barring 
or  defeating  plaintiff's  action.  It  is,  in  short,  a  substantial  and  conclusive  answer 
to  the  action. 
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by  the  Court  or  a  Judge,  (s)  shall  be  eight  days,  (t)  and  a  ^jf^™* ia 
notice  requiring  the  Defendant  to  plead  in  eight  days,  other-  jurisdiction. 
wise  judgment,  (u)  may  be  indorsed  on  the  copy  of  the 
declaration  served  or  be  delivered  separately,  (v)  and  in  cases 

(s)  The  courts  have  always  had  power,  upon  motion,  to  grant  a  defendant 
longer  time  to  put  in  his  plea  than  that  limited  by  the  practice  of  the  court.  The 
powers  are  now  usually  entrusted  to  a  judge  in  chambers :  see  note  w  to  section  48. 
In  one  case  a  twelve  months  time  was  granted:  Hunt  v.  Barclay,  3  Dowl.  P.  C.  646. 
The  application  for  further  time  to  plead  should  be  made  before  the  time  when  plain- 
tiff would  be  entitled  to  sign  judgment :  Ottiwell  v.  D'Aeth,  Barnes,  254 ;  Barnett  v. 
Newton,  1  Chit.  R.  689  ;  Calze  v.  Lord  Lytklton,  2  W.  Bl.  ft.  954;  Cumberlege  et  al 
v.  Carter,  6  M.  <fc  G.  748.  But  if  the  summons  be  returnable  before  judgment  signed, 
judgment  signed  while  the  parties  are  attending  the  judge  would  be  irregular: 
Abernethy  v.  Baton,  6  Scott,  586 ;  see  also  Wells  v.  Secret,  2  Dowl.  P.  Q.  447 ; 
Spenceleyy.  Shouts,  6  Dowl.  P.  C.  562;  Barton  v.  Warren,  14  L.J.  Q.B.  312;  Daley 
v.  Arnold,  1  Dowl.  N.  S.  938 ;  Glen  v.  Lewis,  8  Ex.  132.  The  application  may  be 
made  though  previously  a  "peremptory"  order  for  further  time  had  been  obtained 
by  consent:  Beasleyr.  Bailey,  4  D.  &  L.  271.  Where-an  order  was  for  four  days' 
time  to  plead,  omitting  the  wdrd  "further,"  held  that  the  time  should  be  com- 
puted from  the  date  of  the  order  and  not  from  the  expiration  of  the  original  time 
to  plead :  Lane  v.  Parsons,  5  Dowl.  P.  C.  359.  If  defendant's  summons  be  dis- 
missed and  the  time  for  pleading  have  expired,  defendant  will  not  be  entitled  to 
more  time  for  pleading  than  the  rest  of  the  day  on  which  the  summons  was  dis- 
missed: Mengens-7.  Berry,  15  M.  &  W.  537,  confirmed  in  Evans  v.  Senior,  4  Ex.  818. 

(t)  It  has  been  held  that  defendant  is  entitled  to  eight  days  to  plead  to  a  new 
assignment :  linger  v.  Crosby,  3  0.  S.  175.  And  that  after  a  demand  of  replica- 
tion plaintiff  has  eight  days  tp  reply:  Robinson  v.  McGrath,  H.  T.  2  Vic.  M.S. 
R.  &  H.  Dig.  "Practice,"  I.  10.  Sunday,  though  a  dies  non,  if  neither  the  first 
nor  last  of  the  eight  days,  is  counted:  Shoebridge  v.  Irwin,  6  Dowl.  P.  C.  126.  In 
computing  the  eight  days  allowed  to  plead,  the  first  and  last  days  are  inclusive 
unless  the  last  day  be  a  dies  non :  Moore  v.  the  Grand  Trunk  Railway  Co.  4  U.  C. 
L.  J.  20.  The  day  of  service  of  the  declaration  is  reckoned  as  one  of  the  eight 
days  for  pleading :  Ibr  When  defendant  obtains  a  rule  or  summons  which  stays 
the  plaintiffs  proceedings,  he  is  entitled  to  have  a  reasonable  time  allowed  him 
for  the  purpose  of  taking  his  next  proceeding :  Hughes  v.  Walden,  5  B.  &  C.  770, 
note,  per  Abbott,  C.  J.  And  the  whole  of  the  day  on  which  the  rule  or  summons 
was  disposed  of  is  no  more  than  a  reasonable  time  :  lb.  But  where  defendant, 
having  obtained  an  order  for  time  to  plead,  took  out  a  summons  for  particulars 
which  were  dismissed  after  the  expiration  of  the  time  given  for  pleading,  he  was 
held  only  entitled  to  the  remainder  of  the  same  day  for  pleading :  Mengens  v  Perry 
15  M.  &  "W.  537 ;  Evans  v.  Senior,  4  Ex.  818.  A  defendant  obtained  a  judge's 
order  for  leave  to  plead  several  matters,  but  at  the  time  the  order  was  obtained 
was  not  enabled  to  draw  up  the  rule,  the  rule  office  being  closed,  held  that  the 
time  for  pleading  having  been  obtained,  and  no  extension  of  time  having  been 
obtained,  judgment  signed  on  the  morning  of  the  following  day  was  regular-  Glen 
v.  Lewis,  8  Ex.  132.  Judgment  signed  for  want  of  a  plea  on  the  day  that  a  sum- 
mons for  security  for  costs  was  discharged,  and  summons  to  plead  several  pleas 
made  absolute,  was  set  aside  as  irregular  though  the  time  for  pleading-  had 
expired:  Bean  v.  Thompson,  4  Prac.  B.  301. 

(«)  Judgment  cannot,  it  is  apprehended,  be  signed  if  the  pleas  are  in  the  office 
and  filed,  though  not  served. 

(»)  The  notice  to  plead,  if  not  delivered  with  the  declaration,  may  be  delivered 

any  time  after  the  declaration;  Anon,  2  Wils.  137;  see  also  West  v  Madford 

Burr.  1462.  J      ' 
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in  the  County  Courts  the  declaration,  and  all  pleadings 
and  notices  requiring  to  be  served,  may  be  served  in  any 
County,  (w)     19  Vic.  c.  43,  s.  112. 

Notice  to  93.  (x)  A  notice  requiring  the  opposite  party  to  plead, 

sufficient,  reply,  rejoin,  or  otherwise,  as  the  case  may  be,  within  eight 
•days,  otherwise  judgment,  shall  be  sufficient  without  any 
rule  (y)  or  other  demand;  («)  and  such  notice  may  be  deli- 
vered separately  or  be  indorsed  on  any  pleading  which  the 
other  party  is  required  to  answer,  (a)     19  Vic.  c.  43,  s.  111. 

(w)  The  county  courts,  though  local  so  far  as  the  place  of  holding  the  courts 
are  concerned,  and  though  restricted  as  to  pecuniary  amount  of  jurisdiction,  are 
for  service  of  papers,  4c,  territorially  co-extensive  with  the  superior  courts 
of  law. 

(x)  Taken  from  Eng.  Stat.  15  4  16  Vic.  cap.  76,  s.  62.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  60. 

(y)  Rules  to  plead  were  made  unnecessary  by  old  rule  4  E.  T.  11  Geo.  IV.  and 
rule  10  E.  T.  5  Vic,  and  demands  of  plea  were  thereby  substituted. 

(z)  Demands  of  plea  are  now  made  unnecessary,  and  notices  to  plead  substi- 
tuted. The  notice,  if  indorsed,  may  be  in  the  following  form :  "  The  defendant 
is  to  plead,  reply,  4c,  hereto  in  eight  days,  otherwise  judgment."  If  not  indorsed 
the  notice  may  be  in  the  same  words,  but  intitled  in  the  court  and  cause,  and 
both  dated  and  signed  by  the  attorney  serving  the  same.  A  notice  thus :  "  To 
plead  in days  has  teen  held  to  be  a  notice  to  plead  according  to  the  prac- 
tice of  the  court  and  within  the  time  limited  by  the  rules  of  the  court :  Biffer- 
man  v.  Langelle,  2  B.  4  P.  363 ;  see  also  Collins  v.  Rose,  5  M.  4  "W.  194;  Ramm 
v.  Duncomb,  2  D.  4  L.  88.  It  is  doubtful  whether  such  a  notice  would  not  now 
be  set  aside  as  irregular  or  amended  at  the  costs  of  the  party  who  6erved  it. 
Where  the  time  limited  in  the  notice  to  plead  was  less  than  that  allowed  by  the 
practice  of  the  court,  judgment  signed  by  plaintiff  for  want  of  a  plea,  though 
signed  after  the  time  limited  by  the  court,  was  set  aside :  Braty  v.  Baldoek,  Barnes, 
302.  But  where  the  time  given  was  greater  than  that  allowed  by  the  court, 
defendant  was  held  entitled  to  the  whole  of  the  time  so  given  :  Solomonson  et  al  v. 
Parker  et  al,  2  Dowl.  P.O.  405.  These  cases  it  is  apprehended  will  apply  to  replica- 
tion, 4c,  and  other  pleadings  subsequent  to  plea :  Winterbotiom  v.  Lees,  2  Ex.  325. 
No  pleading  can  be  filed  during  vacation  :  see  section  83.  An  irregularity  in  a 
notice  to  plead  may  be  waived  by  defendant  taking  out  a  summons  for  further 
time  to  plead :  Pope  v.  Mann,  2  M.  4  W.  881.  Indeed  the  want  of  a  notice  may, 
it  seems,  be  waived  by  defendant's  conduct,  for  instance — if  he  obtain  an  order 
for  time  to  plead:  Pearsons.  Reynolds,  4  East.  571 ;  see  also  Niasy.  Spratley, 
4  B.  4  C.  386.  Even  a  summons  for  time  to  plead,  obtained  by  defendant,  may 
be  held  to  be  such  a  waiver :  Bolton  v.  Manning,  5  Dowl.  P.  C.  769,  sed  qu ;  see 
Decker  v.  Shedden,  3  B.  4  P.  180.  But  a  summons  obtained  by  one  of  two  defen- 
dants who  appear  by  separate  attorneys  will  clearly  not  affect  the  rights  of  the 
remaining  defendant :  Showier  v.  Stoakes  et  al,  2  D.  4  L.  8.  No  judgment  for  want  of 
a  plea  can  be  signed  as  a  general  rule  without  a  notice  to  plead :  see  Heath  v.  Rose, 
2  B.  4  P.  N.R.  223 ;  Fenton  v.  Anstice,  5  Dowl.  P.O.  113.  It  has  been  held  that  a 
demand  of  plea  cannot  be  served  before  declaration  filed,  however  short  the  time 
may  be :  Read  v.  Johnson,  Tay.  U.  C.  R.  439. 

(a)  If  not  delivered  with  the  declaration,  may  be  delivered  at  any  time  within 
twelve" months  after  declaration:  see  note  v  to  section  91. 
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93.  (b)  Express  colour  (c)  shall  not  be  necessary  in  any  Express 
pleading.  (d~)     19  Vic.  c.  43,  s.  113.  cessary. 

94.  (e)  Special  traverses  (f)  shall  not  be  necessary  in  And  special 

traverses. 

any  pleading.  (<?)     19  Vic.  c.  43,  s.  114. 

95.  (Ji)  In  a  plea  or  subsequent  pleading,  it  shall  not  be  Certain 
necessary  to  use  any  allegation  of  actionem  non  or  actionem  and  prayers 
ulterius  non,  or  to  the  like  effect,  or  any  prayer  of  judgment ;  no  req-ulre 

(b)  Taken  from  Eng.  Stat.  1'6  &  16  "Vic.  cap.  16,  s.  64.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners:  section  39. 

(c)  Before  this  act  it  was  a  rule  that  pleadings  should  not  he  argumentative. 
This  gave  rise  to  what  was  called  express  colour.  Thus,  if  to  a  declaration 
stating  that  plaintiff  was  possessed  of  a  house,  the  defendant  was  in  his  plea  to 
state  that  the  house  was  his,,  the  plea  would  have  heen  held  bad  as  being  an 
argumentative  and  indirect  denial  of  the.  statement  in  the  declaration  that  the 
house  was  the  house  of  the  plaintiff;  hut  if  the  defendant  were  to  state  and  show 
that  he  had  a  good  title  to  the  house,  and  admit  the  plaintiff's  possession  in  fact, 
but  surmise  that  the  plaintiff  was  in  possession  by  some  bad  title,  the  plea  would 
be  good,  as  giving  express  colour  to  the  plaintiff's  alleged  possession.  This  form 
of  pleading  is  now  more  a  matter  of  history  than  of  practice. 

(d)  The  "express  colour"  declared  to.  be  unnecessary  by  this  section  is  o 
course  that  fiction  in  pleading  of  which  an  example  is  given  in  the  previous  note 
a  proceeding  characterized  by  the  Common  Law  Commissioners  as  being,  "  ho 
ever  ingenious,  too  subtle  and  ought  to  be  abolished."  Indeed  its  express  abol 
tion  by  this  section  is  almost  a  work  of  supererogation.  The  want  of  "  expres 
colour,"  technically  so  called,  has  always  been  a  defect  of  form,  which  could  only 
be  objected  to  on  special  demurrer,  and  it  has  been  enacted  "  that  no  pleading 
shall  he  deemed  insufficient  which  could  heretofore  only  be  objected  to  on  special 
demurrer  :"  section  123.  But  by  the  operation  of  this  act,  independently  of  the 
section  under  consideration,  the  omission  of  such  a  fiction  is  not  only  unobjection- 
able but  actually  commanded,  for  an  allegation  or  "  statement  that  need  not  be 
proved,"  should  be  omitted:  section  76.' 

(e)  Taken  from  Eng.  Stat.  15  <fc  16  Vic.  cap.  16,  s.  65.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  Bection  44. 

(/)  The  form  of  a  special  traverse  comprised  Jirst^an  inducement  or  statemen 
of  new  matter  which  was  required  to  be  an  indirect  denial  of  the  fact  intended  to 
be  traversed,  and,  secondly,  the  conclusion  or  traverse,  which  was  in  these  words, 
"  without  thus,  that,  &c."  (denying  directly  the  fact  intended  to  be  disputed).  If 
the  inducement  stood  alone  the  plea  would  have  been  open  to  objection  for  argu- 
mentativeness, because  it  would  only  show  by  inference  or  indirectly  that  the 
allegation  intended  to  be  denied  could  not  be  true.  The  direct  or  "  special  tra- 
verse," therefore,  was  added  to  avoid  such  an  objection.  Of  it,  as  of  express 
colour,  it  may  be  said  now  only  to  be  interesting  in  an  historical  point  of  view. 

{g)  The  abolition  of  special  traverses  by  express  enactment  may  be  also  said 
to  be  a  work  of  supererogation,  and  for  the  reasons  mentioned  in  note  d  to  the 
preceding  section. 

(h)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  66.  Substantially  a  re-en- 
actment of  rule  41  E.  T.  5  Vic,  which  was  copied  from  Eng.  K.  G.  9  H.  T.  4  Wm. 
IV :  Jervis  N".  E.  122.    These  rules  were  expressed  to  be  applicable  only  to-a 
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nor  shall  it  be  necessary  in  any  replication  or  subsequent 
pleading  to  use  any  allegation  of  precludi  non,  or  to  the  like 
effect,  or  any  prayer  of  judgment,  (t)    19  Yic.  c.  43,  s.  115. 

Commence-       96.  (/)  No  formal  defence  shall  be  required  in  a  plea, 
mentofpiea.  avowrv  or  COgn;zance;  (#)  and  it  shall  commence  as  follows, 
or  to  the  like  effect :  (I) 

The  Defendant,  by  E.  F.,  Qn)  his  Attorney,  (n)  (or  in 
person,  as  the  case  may  be)  says  that  (o)  (here  state  first 
defence),  (p) 

And  it  shall  not  be  necessary  to  state  in  a  second  or  other 
plea,  or  avowry  or  cognizance,  that  it  is.  pleaded  by  leave 
of  the  Court  or  a  Judge,  (j)  or  according  to  the  form  of  the 

plea  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  the  whole  action 
generally,  as  distinguished  from  pleas,  to  the  further  maintenance  thereof  only,  a 
restriction  which  does  not  prevail  as  regards  this  section. 

(i)  It  was  held  under  our  rule  11  E.  T.  5  Vic,  that  it  wag  a  good  ground  of 
special  demurrer  to  a  replication  that  it  improperly  concluded  with  a  prayer  for 
relief:  Bees  v.  Pick,  7  U.  C.  Q.  B.  496.  Such  an  objection  would  not  now  be 
entertained  on  demurrer :  section  123.  It  is  apprehended  if  any  pleading  contain 
matter  by  this  section  declared  to  be  unnecessary,  that  the  proper  course  would 
be  to  strike  out  such  matter,  under  section  76. 

(j)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  61.  Substantially  a  re-en- 
actment of  our  rule  10  E.  T.  5  Vic,  which  was  copied  from  Eng.  R.  G.  10  H.  T. 
4  fm.  IV:  Jervis  M".  R.  123. 

(4)  Though  a  formal  defence  be  used  the  plea  would  not  upon  that  account  be 
set  aside :  Bacon  v.  Ashton,  5  Dowl.  P.  C.  94. 

(?)  The  plea  must  be  intitled  of  the  proper  court,  <fcc. :  see  section  11. 

(m)  An  infant  can  only  plead  by  guardian.  The  commencement  of  a  plea  in 
such  case  may  be  as  follows :  "  E.  F.  admitted  by  the  said  court  here  as  guardian 
of  the  defendant  to  defend  for  him,  he  being  an  infant  within  the  age  of  twenty- 
one  years,  (fee."  * 

(n)  A  plea  for  another  by  a  person  who  is  not  an  attorney  is  not  a  nullity: 
Bill  v.  Mills,  2  Dowl.  P.  C.  696. 

(o)  The  court  will  consider  every  plea  as  pleaded  to  the  whole  declaration, 
which  is  not  in  the  introduction  limited  in  terms  as  a  defence  to  part  only :  Foul- 
ton,  t.  Dolmage,  6  U.  C.  Q.  B.  211 ;  see  also  Putney  v.  Swann,  2  M.  <fe  W.  72.  If  a 
plea  professing  to  answer  the  whole  declaration  answer  only  part,  plaintiff  may 
demur :  Mddisom.  Pigram,  16  M.  &  W.  131 ;  Chappellet  alv.  Davidson,  18  C.  B.  194. 
If  professing  to  answer  only  part  answer  the  whole,  plaintiff's  course  is  to  make 
application  to  have  it  amended  under  section  119.  Special  demurrer  was  formerly 
open  to  plaintiff  in  such  case:   Gray  v.  Pindar,  2  B.,<fe  P.  427. 

(p)  If  the  defence  be  an  equitable  one  the  plea  must  begin  thus,  "  For  defence 
on  equitable  grounds,  <fec."  :  see  section  124. 

(?)  i.  e.  Obtained  under  section  110. 
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statute,  (r)  or  to  that  effect,  but  every  such  plea,  avowry  or 
cognizance,  shall  be  written  in  a  separate  paragraph  and  be 
numbered,  (s)  and  shall  commence  as  follows,  or  to  the  like 
effect : 

And  for  a  second  (&c.)  plea  to  (stating  to  what  it   is  Secondpiea. 
pleaded)  (t)  the  Defendant  says  that,  &c. 

And  no  formal  conclusion  shall  be  necessary  to  any  plea,  -Formal 
avowry,  cognizance,  or  subsequent  pleading,  (m)     19  Vic.  c.  unnecessary 
43,  s.  116. 

97.  (v)  Any  defence  arising  after  the  commencement  of  £¥?"™aftel. 
any  action  shall  be  pleaded  according  to  the  fact  (w)  without 


(r)  i.  e.  The  statute  authorizing  double  pleading  or  some  particular  statute  in 
which  power  to  plead  a  defence  in  a  special  form  is  conferred. 

(s)  A  defendant  may  in  one  plea  refer  to  allegations  in  another,  in  the  same 
manner  as  in  separate  counts  of  a  declaration :  Beaton  v.  McKentde,  T.  T.  1  &  2 
Vic.  M.  S.  R.  <fe  H.  Dig.  "  Pleading,"  XI.  1 ;  see  also  Date  v.  The  Gore  Dist.  Mutual 
Fire  Ins.  Co.  14  U.  C.  C.  P.  548. 

(«)  See  note  o,  supra. 

(m)  Prayer  of  judgment;  &c,  is  declared  to  be  unnecessary  by  the  preceding 
section  (U5). 

(v)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  68. 

(w)  Between  pleas  contemplated  by  this  section  and  pleas  puis  darrein  con- 
tinuance contemplated  by  the  section  following,  there  is  a  difference.  The  lat- 
ter must  express  the  ground  of  defence  to  have  arisen  since  the  last  plea ;  but 
the  pleas  here  intended  may  express  the  ground  of  defence  as  arising  after  the 
commencement  of  the  action,  which  may  be  at  any  time  after  writ  issued  and  before 
plea  pleaded.  It  is  enough  if  the  plea  disclose  on  the  face  of  it  matter  which 
arose  since  the  commencement  of  the  action :  Brooks  v.  Jennings,  L.  R.  1  C.P.  4M ; 
Oresty  v.  Gibson,"L.  R.  1  Ex.  112.  But  if  pleaded  to  the  whole  cause  of  action  it 
will  be  bad  if  it  leave  any  part  of  the  cause  of  action  unanswered :  Ash  et  al  v. 
Pouppeville,  L.  R.  3  Q.B.  86.  Plaintiff  may  confess  the  plea  and  sign  judgment  for 
his  costs : '  Barnett  v.  The  London  &N.W.R.  Co.  5  H.  &  N.  604  ;  Plummer  v.  Hedge, 
24  L.J. Q.B.  24 ;  Cooky.  Hopewell,  11  Ex.  555 ;  Morganetalv. Harding etal,  11 W.  R. 
65 ;  Hill  v.  Howell,  Law  Times,  May  26, 1860,  p.  130,  Q.  B.  It  was  held  before  this 
act  that  no  such  plea  could  be  pleaded  in  bar  to  the  action,  though  it  might  be  to 
the  further  maintenance.  A  ground  of  defence  arising  after  action  brought  was 
looked  upon  as  something  collateral,  admitting  the  action  to  be  well  brought,  but 
alleging  that  by  reason  of  the  new  matter,  plaintiff  ought  not  further  to  maintain 
his  action.  It  was  considered  that  a  cause  of  action  at  the  time  of  the  commence- 
ment of  the  suit  was  thereby  acknowledged,  whereas  a  plea  in  bar  must  deny  any 
cause  of  action  to  have  ever  existed :  LeBret  v.  Papillon,,  4  East.  502.  The  fol- 
lowing may  be  given  as  an  example  of  such  a  plea.  To  an  action  on  the  ease  by 
plaintiff  as  owner  of  a  steamship,  against  defendants  as  owners  of  another  steam- 
ship, for  injuries  caused  to  plaintiff's  vessel  by  collision ;  defendant  pleaded 
amongst  other  pleas  a  release  after  action,  by  a  certain  person  jointly  entitled 
with  the  plaintiff  to  the  ship  and  to  the  cause  of  action  and  damages  in  the  decla- 
ration mentioned:  Ruckling  v.  Wilson  et  al,  4  D.  &  L.  16T.    Such  a  plea  having 
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ajtJ5j1,dhow'  any  formal  commencement  or  conclusion,  (aj)  and  aDy  plea 
which  does  not  state  whether  the  defence  therein  set  up  arose 
before  or  after  action,  shall  be  deemed  to  be  a  plea  of  matter 
arising  before  action.  («/)     19  Vic.  c.  43,  s.  117. 

0rafter*lie       98-  (a)  In  cases  in  which  a  plea  puis  darrein  continu- 
ing, affidavit  ance  (b)   was  formerly  pleadable  (c)   in   Banc  or  at  Nisi 
Prius,  (rf)  the  same  defence  may  be  pleaded  with  an  allega- 

been  held  to  be  one  in  bar  of  the  further  maintenance  of  the  action,  and  not  in  bar 
of  the  action  generally,  has  been  held  to  be  inconsistent  with  and  not  pleadable 
with  pleas  in  bar:  lb.,  but  now  see  R.  G.  pi  22.  And  yet  before  this  act  it  was 
held  that  though  such  a  plea  was  improperly  framed  in  bar  to  the  whole  action, 
instead  of  its  further  maintenance,  that  the  court  after  verdict  was  bound  to  pro- 
nounce judgment  that  the  action  be  not  further  maintained:  Cobbelt  v.  Grey  et  al, 
4  Ex.  729 ;  see  also  Allen  v.  Hopkins,  13  M.  &  W.  94.  It  has  also  been  held  in 
England,  owing  to  the  peculiar  wording  of  the  statute  2  Geo.  II.  cap.  22,  a.  13, 
that  a  debt  which  arises  after  action  brought  cannot  be  the  subject  of  a  set-off: 
Richards  v.  James,  2  Ex.  471. 

(x)  It  is  therefore  apprehended  that  whether  the  plea  be  to  the  further  main- 
tenance or  otherwise,  the  court  will  be  bound  to  give  judgment  according  to  the 
very  right  and  justice  of  the  matter  in  dispute.  The  plea  if  improperly  framed 
was  objectionable  only  upon  special  demurrer,  which  by  this  act  is  abolished ; 
section  123. 

(y)  Matters  of  defence  which  arose  before  action  must  be  pleaded  in  chief  r 
Vaughan  v.  Browne,  Andr.  328 ;  see  also  Wilson  v.  Wymonsold,  Say.  268. 

(a)  Taken  from  Eng.  Stat.  15  &  16  Vie.  cap.  76,  s.  69.  Substantially  a  re-en- 
actment of  our  old  rule  23  E.  T.  5  Vic,  which  was  copied  from  Eng.  rule  5  H.  T. 
4  Win.  IV. :  Jervia,  N.  R.  115. 

(b)  Plea  mis  darrein  continuance.  This  term  is  applied  to  a  well-known  form 
of  pleading^though  the  reason  for  the  name  no  longer  exists.  By  an  ancient 
rule  of  practice,  when  adjournments  of  proceedings  took  place  for  certain  pur- 
poses from  one  day  or  one  term  to  another,  there  was  always  an  entry  made  on 
the  record  expressing  the  ground  of  the  adjournment  and  requiring  the  parties  to 
re-appear  at  the  given  day,  which  entries  were  called  continuances.  In  the  inter- 
vals between  such  continuances  and  the  day  appointed,  the  parties  were,  for  the 
purposes  of  pleading,  out  of  court,  and  consequently  not  in  a  situation  to  plead. 
But  it  sometimes  happened  that  after  a  plea  had  been  pleaded,  and  while  the 
parties  were  so  out  of  court  in  consequence  of  the  continuance,  a  new  matter  of 
defence  arose,  which  did  not  exist  and  which  the  defendant  consequently  had  no 
opportunity  to  plead  before  the  last  continuance.  This  new  defence  he  was  there- 
fore entitled  (at  the  day  .given  for  his  re-appearance),  to  plead  as  a  matter  that 
had  happened  after  the  last  continuance — puis  darrein  continuance.  No  entry  of 
continuances  shall  be  made  on  any  record  or  roll  whatever  or  in  the  pleadings : 
B.  G.  pi.  25.  But  pleas  puis  darrein  continuance  are  preserved  by  the  section 
Ihere  annotated. 

(c)  Conviction  of  plaintiff  of  a  felony  after  action:  Barnett  v.  The  London  &  N. 
W.  B.  Co.  5  H.  &  N.  604.    Plaintiff  having  become  an  alien  enemy  by  a  declaration 

©f  war  after  action:-.  Alcinous  v.  Nigreu,  4  El.  &  B.  217,  are  examples.of  the  plea. 

^d)  Pleadable  in  banc  or  at  nisi  prius.  Between  these  two  there  is  a  distinction. 
The  former  has  beep  held  to  be  pleadable  by  attorney  and  the  latter  by  counsel 
only.    The  former  may  be  filed  and  delivered  to  the  opjjpsite  party,  but  the 
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tion  that  the  matter  arose  after  the  last  pleading ;  (e)  but 
unless  the  Court  or  a  Judge  otherwise  orders,  (/)  such  plea 

latter  can  only,  it  seems,  be  delivered  to  the  judge  at  nisi  prius :  Payne  v.  Shen- 
stone„4  D.  &  L.  396  ;  and  both  require  to  be  verified  by  affidavit.  If  these  dis- 
tinctions are  still  to  be  observed,  the  effect  of  this  section  will  be  that  if  the  plea 
be  pleaded  before  the  sittings  at  nisi  prius,  it  must  be  pleaded  in  banc,  filed  and 
served,  as  other  ordinary  pleadings  ;  but  if  after  the  commencement  of  the  nisi 
prius  sittings,  it  must  be  pleaded  at  nisi  prius  and  given  to  the  judge.  The  object 
of  these  rules  of  practice  is  to  prevent  the  inconvenience  that  might  arise  if  a 
cause  were  for  trial  in  one  place  and  a  plea  filed  and  served  in  another :  Payne  v. 
Shenstone,  4  D.  <&  L.  398,  per  Patteson,  J.  It  would  also  seem^that  the  plea  may  be 
pleaded  at  nisi  prius  though  there  was  time  to  plead  it  in  bane :  Prince  et  al  v.  Nichol- 
son, 5  Taunt.  333.  If  pleaded  at  nisi  prius  it  must  be  before  verdict ;  but  will  be 
in  time  though  the  jury  have  left  the  bar,  provided  there  be  no  actual  rendering 
of  their  verdict :  Bull  N.  P.  310  ;  Todd  v.  Emly  et  al,  9  M.  &  W".  '606.  Certainly 
it  would  be  too  late  after  the  discharge  of  the  jury :  Anon,  Cro.  Car.  232.  When 
pleaded  at  nisi  prius  it  should  be  transcribed  by  the  proper  officer  on  the  record : 
Myers  v.  Taylor,  2  C.  &  P.  306.  And  the  presiding  judge  must  certify  it  as  part 
of  the  record :  Abbot  v.  Rugeley,  2  Mod.  307;  Townsend  v.  Smith,  1  C.  &  K.  160. 
If  good  in  point  of  form  and  in  other  respects  regular,  it  has  been  held  that  the 
judge  though  of  opinion  that  the  plea  is  pleaded  for  delay  only  has  no  discretion  to 
refuse  it :  The  Corporation  of  Ludlovi  v.  Tyler,  7  C.  &  P.  537.  The  authority  of  this 
case  since  the  C.  L.  P.  Act  is  much  shaken:  see  section  119.  The  plea  though 
bad  may,  it  seem's,  be  amended :  Holroyd  etal  v.  Reed  et  al,  5  Q.B.  594 ;  but  see  Bull 
N.  P.  309 ;  Moore  v.  Hawkins,  Yelv.  180.  It  has  also  been  held  that  a  judge  at  nisi 
prius  cannot  receive  from  plaintiff  a  replication  or  e  ven  a  confession  of  the  plea : 
Pascally.Horsleyetal,  3  C.  &  P.  372;  but  see  R.  G.  pi.  22  and  23.  The  judge's  only 
power  has  been  held  to  be  to  return  the  plea  as  parcel  of  the  record :  Moore  v. 
Hawkins,  Yelv.  180.  And  it  has  been  held  that  he  had  no  authority  to  reject 
or  set  aside  the  plea,  though  insufficient  in  point  of  law:  Paris  v.  Salke'.d,  2  Wilsi 
137  ;  Fitch  v.  Toulmin,  1  Stark.  62. 

(e)  A  plea  puis  darrien  continuance  has  been  held  in  England' to  operate  as  a> 
withdrawal  of  pleas  in  chief,  so  as  to  entitle  plaintiff' to  discontinue  without  costs: 
Wollen  v.  Smith,  9  A.  &  E.  505.  And  so  as  to  prevent  defendant  if  successful 
recovering  the  costs  of  such  prior  pleadings :  LyUleton  v.  Cross  et  al,  4  B.  AC.  117. 
The  prior  pleas  have  been  held  to  be  so  far  waived  by  a  plea  puis  darrein  contin- 
uance that  if  the  latter  turn  out  to  be  defective  defendant  cannot  avail  himself  of 
his  former  pleas :  Berber  v.  Palmer,  1  Ld.  Rayd.  693.  The  only  reason  why  the- 
defendant  on  pleading  puis  darrein  continuance  must  withdraw  or  be  held  to  have- 
withdrawn  his  former  pleas,  is  that  otherwise  he  would  plead  double :  see-Gordon, 
et  al  v.  Robinson,  3  Prac.  R.  366.  And  the  practice  with  respect  to  this  was 
settled  before  the  statute  of  4  Anne,  cap.  16, which  first  allowed  double  pleading- 
Wagner  v.  Jmbrie,  2  L.  M.  &  P.  334,  per  Parke,  B. ;  but  see  R.  G.  pi.  23.  Defen- 
dant  can  only  plead  one  plea  puis  darrein  continuance :  Bull  N.  P.  31 1.  It  would 
appear  that  if  any  issue  remain  to  be  tried,  it  may  be  pleaded,  though,  plaintiff 
has  obtained  a  verdict  on  other  issues :  Wagner  v.  Imbrie,  2  L.  M.  k  P.  333  ■  see  also 
Wright  v.  Burroughes  et  al,  3  C.  B.  344;  Gordon  et  al  v.  Robinson,  3>Prac-  R  R66 
After  judgment  by  default  no  such  plea  will  be  allowed :  SAaw-v.  Sliaw,  M;T.  6  Vic' 
M.S.  R.  &  H.  Dig.  "  Puis  darrein  continuance,"  1.  An  attorney  cannot  proceed  for 
his  costs  after  this  plea,  unless  he  establish  a  clear  case  of  fraud-  White  v  Boulton 
E.  T  2  Vic.  M.S.  R.  &,  H.  Dig.  « Attorney,"  &c,  III.  9t  Judgment  upon  a  plea 
puts  darrein  continuance  is  peremptory :  Beaton  v.  Forrest,  Aleyn,  66. 

(/)  The  party  has  a  certain  time  within  which  to  plead  as  of  rio-ht     It  is  dis- 
cretionary with  the  court  or  a  judge  to  allow  him  to  plead,  after  that' time  upon 
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shall  not  be  allowed  (g~)  unless  accompanied  by  an  affida- 
vit (h)  tbat  the  matter  thereof  arose  within  eight  days  next 
before  the  pleading  of  the  plea,  (i)     19  Vic.  c.  43,  s:  118. 

99.  (y)  Except  (Jc)  in  actions  for  assault  and  bat- 
proper  grounds  being  laid  for  it.  But  the  plaintiff  has  a  right  to  come  and  con- 
test the  defendant's  reasons  for  not  proceeding  according  to  the  strict  course  and 
practice  of  the  court,  and  to  take  the  opinion  of  the  court  or  a  judge  thereon. 
And  that  opinion  if  in  favor  of  defendant  will,  as  a  general  rule,  be  only  upon 
payment  of  costs :  Dunn  v.  Loftus,  8  C.  B.  76. 

(g)  Qu.  Would  it  be  void  or  irregular  only  if  pleaded  contrary  to  this  enact- 
ment 1  The  expression  "  shall  be  allowed"  refers  to  some  authority  vested  with 
power  to  allow  or  disallow,  and  implies  reference  to  that  authority  to  decide.  If 
a  plea  were  void  in  its  inception  a  reference  would  be  absurd.  The  want  of  an 
affidavit  would  for  this  reason  appear  to  be  an  irregularity  only :  see  Gordon  et  al 
v.  Robinson,  3  Prac.  R.  366. 

(h)  Generally  the  affidavit  states  the  plea  to  be  true  in  substance  and  matter  of 
fact  :  Minshall  v.  Evans,  4  C.  &  P.  555,  per  Patteson,  J.  If  the  affidavit  refer  to 
the  plea  and  the  plea  be  intitled  in  the  cause,  the  affidavit  will  be  sufficient 
though  not  specially  intitled:  Prince. et  al  V.  Nicholson,  5  Taunt.  333.  It  would 
seem  to  be  necessary  that  the  affidavit  if  made  during  the  nisi  prim  sittings 
should  be  sworn  before  the  presiding  judge :  Bartlett  v.  Leightom,  3  C.  <fc  P.  408. 
The  affidavit. may  be  dispensed  with  if  the  subject  matter  of  the  plea  arose  at  the 
trial  and  before  the  judge :  Todd  v.  Emly,  1  Dowl.  N.S.  598.  And  in  other  cases 
also  in  the  discretion  of  the  court  or  the  judge :  Dunn  v.  Loftus,  8  C.  B.  76 ; 
Warren  v.  Kirby,  M.  T.  3  Vic.  M.S.  R.  &  H.  Dig.  "  Abatement,"  6  ;  but  see  Powell 
v.  Duncan,  5  Dowl.  P.  C.  550.  A  copy  of  the  affidavit  should  be  served  with  the 
copy  of  plea,  or  if  affidavit  dispensed  with,  eopy  of  order  dispensing  with  it 
should  be  served:  Gordon  et  al  v.  Robinson,  3  Prac.  R.  366. 

'  (i)  If  the  last  of  the  eight  days  fall  on  Sunday  a  plea  on  Monday  would  be 
good :  Dudden  v.  Triquet,  4  M.  &  W.  6*76 ;  see  also  R.  G.  pr.  166.  And  if  the  last 
day  expire  during  the  nisi  priits  sittings  the  plea  ought  to  be  delivered  to  the 
judge  within  the  eight  days,  though  the  case  may  be  low  down  on  the  docket: 
Tovmsend  v.  Smith,  1  C.  <fe  K.  160.  But  if  the  last  of  the  eight  days  fall  between 
the  1st  July  and  21st  August,  when  shall  the  plea  be  filed  and  served  ?  Between 
these  dates,  as  a  general  rule,  no  pleading  can  be  filed  :  see  section  83,  and  notes. 
In  the  English  act,  whence  onrs  has  been  taken,  it  is  provided  that  "  such  plea 
may  when  necessary  be  pleaded  at  nisi  prius  between  the  tenth  day  of  August 
and  twenty-first  day  of  October."  However,  in  this  province,  no  court  of  nisi 
prius  sits  until  long  after  the  vacation. 

(j )  Taken  from  Eng.  Stat.  15  <fe  16  Vic.  cap.  76,  s.  70.  Substantially  the  same 
as  our  old  IT.  C.  Stat.  7  Wm.  IV.  cap.  3,  s.  13,  which  was  copied  from  Eng.  Stat. 
3  &  4  Wm.  IV.  cap.  42,  s.  21.  Both  our  statute  of  Wm.  and  the  English  statute 
of  which  it  is  a  transcript  concluded  in  substance  as  follows — "to  pay  into  court 
a  sum  of  money  by  way  of  compensation  or  amends,  in  such  manner  and  under 
such  regulations  as  to  the  payment  of  costs  and  the  form  of  pleading,  as  the  said 
judges  or  a  majority  of  them  as  aforesaid,  by  any  rules  or  orders  by  them  to  be 
from  time  to  time  made,  shall  order  and  direct."  In  this  province,  pursuant  to 
this  statute,  rules  17  and  18  of  E.  T.  5  Vic.  were  passed.  In  England,  R.  G.  of 
H.  T.  2  Wm.  IV.  Nos.  55  and  56,  of  H.  T.  4  Wm.  IV.  Nos.  17,  18,  19,  and  T.  T. 
,1  Vic. 

(k)  This  is  a  general  law  with  respect  to  payment  of  money  into  court.    In  the 


S.  99.]  PAYMENT  OF  MONET  INTO  COURT.  119 

tery,  0  false  imprisonment,  (m)  libel,  slander  when  not  £^e^nt 
within  the  fifth  Section  of  the  Act  to  amend  the  law  relat-  money  into 

Court,  ex- 

ine;  to  libel  and  slander,  (n)   malicious  arrest  or  prosecu-  ceptincer- 
tion,   criminal  conversation  or  debauching  of  the  plaintiff's 
daughter  or  servant,  (o)  a  sole  Defendant  (p)  in  any  ac- 

cases  excepted  defendant  can  only  have  a  right  to  pay  money  into  court  if  he  act 
in  some  character  or  under  some  special  circumstance  which  entitles  him  by  act 
of  parliament  to  pay  money  into  court,  for  instance,  as  a  justice  of  the  peace,  &c. : 
see  Aston  v.  JPerkes  et  al,  15  M.  &  W.  385  ;  Key  v.  Thimbleby,  6  Ex.  692 ;  Thompson 
v.  Sheppard,  4  El.  &  B.  53.  And  it  has  been  held  since  the  C.  L.  P.  Act  that  it  is 
not  now  any  more  necessary  than  formerly  for  one  party  to  state  and  the  other 
to  deny  the  special  character  or  circumstances  which  give  the  right  to  pay  money 
into  court  contrary  to  the  usual  rule  of  law  in  such  cases :  lb. 

(I)  Assault  and  battery.  Similar  words  in  the  Eng.  Stat,  of  Wm.  were  held  to 
be  used  only  with  reference  to  the  persons  of  plaintiff  and  his  wife,  and  not  to 
that  of  his  son  or  servant.  Plaintiff,  for  instance,  suing  for  an  assault  upon  his 
son  would  be  subject  to  a  plea  of  payment  into  court :  Newton  v.  Holford  et  al, 
6  Q.  B.  921 ;  see  also  Aston  v.  Perkes  et  al,  15  M.  &  "W.  385  ;  Evans  v.  Walton,  L. 
R.  2  C.  P.  615. 

(m)  False  imprisonment.  As  to  magistrates  and  others  sued  for  something  done 
in  an  official  capacity,  see  note  k  ante. 

(n)  Libel.  The  exception  is  as  regards  libels  printed  in  a  newspaper  or  peri- 
odical publication  by  Con.  Stat.  XT.  C.  cap.  103,  s.  5,  as  to  which  see  O'Brien  v. 
Clement,  15  M  &  W.  435 ;  Chadwick  v.  Herapath,  3  C.  B.  885  ;  Zafone  v.  Smith 
et  al,  3  H.  &  N.  735 ;  a.  c.  4  H.  &  U.  158 ;  Jones  v.  Mackie,  L.  R.  3  Ex.  1. 

(o)  Debauching  of  plaintiff" s  daughter  or  servant.  This  particular  kind  of  injury 
having  been  expressly  excepted,  it  would  seem  to  show  according  to  the  rule 
expressio  unius,  (fee,  that  other  cases  of  injuries  to  members  of  plaintiff's  family  are 
not  excepted :  Newton  v.  Holford  et  al,  6  Q.  B.  926,  per  Tindal,  C.  J.  Such  for  in- 
stance as  enticing  away  plaintiff's  daughter  or  servant :  Evans  v.  Walton,  L.  R. 
2  C.  P.  615. 

(p)  To  entitle  a  sole  defendant  to  pay  money  into  court  no  order  is  necessary; 
but  in  the  case  of  one  or  more  of  several  defendants  the  law  is  different  (section 
here  annotated).  An  order  when  necessary  may  be  obtained  at  any  time  before  plea. 
It  may  be  immediately  after  writ  issued,  but  then  it  must  be  done  in  such  a  way 
as  not  to  prejudice  the  plaintiff,  and  so  as  not  to  deprive  him  of  any  costs  to 
which  he  would  be  otherwise  entitled :  Edwards  v.  Price  et  al,  6  Dowl.  P.  C.  489,  per 
Patteson,  J.  Though  the  summons  be  taken  out  before  declaration,  the  payment 
into  court  must  be  afterwards  pleaded  to  the  declaration:  Molson  v.  Munro, 
1  Cham.  R.  97.  The  money  may  be  paid  in  respect  of  one  or  more  of  several 
counts :  Fullwellv.  Hall,  2  W.  BI.  837 ;  Hallet  et  alv.  EastlndiaCo.  2  Burr.  1120 ;  and 
not  necessary  to  show  how  much  is  paid  in  respect  of  one  count  and  how  much  to 
another :  Marshall  v.  WJdteside  et  ux.  4  Dowl.  P.O.  766 ;  except  when  there  are  counts 
on  a  bill  or  note:  Jourdain  v.  Johnson,  2  0.  M.  &  R.  564;  Tattersall  v.  Parkinson, 
16  M.  <fe  W.  752.  No  other  plea  will  be  allowed  to  that  part  of  the  declaration 
to  which  the  plea  of  payment  into  court  is  pleaded:  Thompsons.  Jackson,  8  Dowl. 
PC.  591;  Hart  v.  Denny,  1  H.  <fe  S .  609.  In  one  case,  where  money  was  by 
mistake  paid  into  court  it  was  allowed  to  be  withdrawn :  Webster  v.  Emery,  10 
Ex.  901.  The  plea  may  be  amended  and  a  further  sum  be  paid  in:  Domett  el  al  v. 
Young  et  al,  Car.  &  M.  465.  The  effect  of  the  plea  is  to  admit  a  cause'of  action  and 
damages  in  respect  thereof  to  the  amount  paid  in :  Story  v.  Finnis  et  al,  6  Ex  127 ; 
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tion,  (§)  without  rule  or  Judge's  order,  or  one  or  more  of 
several  Defendants  (by  leave  of  the  Court  or  a  Judge  (r) 
upon  "such  terms  as  the  Court  or  Judge  thinks  fit),  (s)  may 
pay  into  Court  a  sum  of  money  by  way  of  compensation  or 
amends,  (t)  8  Vic.  c.  13,  s.  36;  13,  14  Vic.  c.  60 ;  2  Geo, 
IV.  c.  1,  s.  25 ;  19  Vic.  c.  43,  ss.  119,  121. 

100.  Qu)  The  money  shall  be  paid  to  the  proper  officer  of 
the  Court  (y)  who,  for  receiving  the  same,  may  exact  a  sum 

but  not  necessarily  the  cause  of  action  in  the  declaration  alleged :  Schreger  v. 
Garden,  11  C.  B.  851;  Perremr.  Monmouthshire.  B.  &  Canal  Co.  11  C.  B.  855. 
"Where  the  declaration  comprises  several  causes  of  action  and  money  is  paid  in 
generally,  the  court  will  not  order  particulars  as  to  what  items  of  plaintiffs  claim 
the  money  is  paid  into  court :  The  Thames  Iron  Works  and  Ship  Building  Co.  v. 
The  Royal  Mail  Steam  Packet  Co.  10  C.  B.  N.S.  375  ;  but  see  Baxendale  et  al  v.  Great 
Western  B.  Co.  6  H.  it  N.  95;  see  further  section  101  and  notes  thereto. 

(g)  In  actions.  The  present  section  extends  to  damages  in  detinue :  Phillips 
v.  Hayward,  3  Dowl.  P.  C.  362 ;  Crossfield  et  ux.  v.  Such,  8  Ex.  159  ;  but  see  Allan 
v.  Dunn,  28  L  T.  Kep.  257 ;  and  in  trovers  Peacock  v.  Nichols,  8  Dowl.  P.  C.  367 ; 
Key  v.  Thimbleby,  6  Ex.  692;  and  to  trespass  by  one  tenant  in  common  against 
another  for  destruction  of  the  common  property :  Cressmell  v.  Hedges,  1  H.  &  C. 
421.  A  defendant  is  not  entitled  to  pay  money  into  court  in  a  case  where  the 
plaintiff  assigns  several  breaches  in  his  declaration  under  Stat.  8  &  9  Wm.  Ill, 
cap.  11,  and  where  the  judgment  obtained  by  plaintiff  is  to'  stand  as  a  security 
for  any  future  breaches  of  covenant  of  which  the  defendant  may  be  guilty  r 
Bishop  of  London  v.  McNeil,  9  Ex.  490;  England  et  al  v.  Watson,  JI.4W,  333. 
The  Stat.  8  &  9  Wm.  III.  cap.  11,  is  expressly  excepted  out  of  the  operation 
of  this  act :  see  section  1 48.  The  court  sustained  a  plea  of  payment  into  court 
as  against  a  demurrer  to  it  in  an  action  on  a  replevin  bond :  Thompson  v.  Kay& 
et  al,  13  U.  G.  C.  P.  251.  But  replevin  bonds  are  not  within  the  operation  of  the 
statute  of  Wm.  :  Bletcher  v.  Burn,  24  U.  C.  Q.  B.  259.  Bonds  within  the  statute 
of  Wm.  clearly  do  not  come  under  the  operation  of  this  section :  Lowe  v.  Morice, 
19  U.  C.  C.  P.  123. 

(r)  The  words  "  by  leave  of  the  court  or  a  judge"  must  be  taken  exclusively  to 
refer  to  an  application  by  one  or  more  of  several  defendants  to  be  allowed  to  pay 
money  into  court.  The  practice  as  to  these  latter  was  first  introduced  by  the 
discretionary  power  of  the  court.  It  is  still  made  subject  to  its  discretion,  and 
may  be  subjected  to  terms :  Kay  v.  Panehiman  et  al,  2  W.  Bl.  1029,  per  De  Grey, 
C.  J. 

(s)  Court  or  judge.    Relative  powers :  see  note  w  to  section  48. 

(t)  Justices  of  the  peace  and  other  public  officers  when  sued  either  for  an  act 
done  within  their  jurisdiction  or  in  excess  of  jurisdiction,  may  pay  money  into 
court:  Con.  Stat.  U.  C.  cap.  126,  s.  13. 

(«)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  72.  Substantially  the  same 
as  English  rule  18  of  H.  T.  4  Wm.  IV.,  which  was  never  in  force  in  this  province. 

(v)  Proper  officer — Qu.  Is  it  intended  where  an  action  has  been  commenced  in 
the  office  of  a  deputy  elerk  of  the  crown,  that  money  may  be  paid  to  such  deputy 
as  the  "  proper  officer,"  and  as  being  the  officer  with  whom  the  plea  is  filed  i 
It  is  apprehended,  not. 
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not  exceeding  one  per  cent,  on  the  sum  so  paid  iD,  (w)  and  °e^re^ne 
who  shall  sign  a  receipt  for  the  amount  in  the  margin  of  the  ^n°eeyns*p°?1 
plea,  (x)  for  signing  which  receipt  he  shall  be  entitled  to  into  court. 
twenty  cents,  {y)  and  the  sum  so  paid  in  shall  on  demand  be 
paid  out  to  the  Plaintiff,  (z)  or  to  his  Attorney  upon  a  written 
authority  from  the  Plaintiff,  (a)     2  Geo.  IV.  a  1,  s.  26  ; 
19  Vic.  c.  43,  s.  121. 

1©B.    (4)   Payment  of  money  into  Court  (c)   shall   be  ^P'jr 
pleaded  (d)  in  all  cases  as  nearly  as  may  be  in  the  following  pleaded. 


(mi)  The  per  centage  is  'not, to  be  charged  except  where  the  money  is  paid  into 
court  under  a  plea :  Carroll  v.  Potter,  3  Prac.  R.  11.  Where  money  was  paid  in 
under  a  judge's  order  to  abide  the  result  of  another  suit,  it  was  held  that  the  only 
charge  allowable  to  the  clerk  was  20s.  under  the  tariff  of  costs :  lb. 


(x)  No 


io  receipt  on  the  margin  of  the  plea  was  required  under  our  old  practice : 
.  Harwood,  1  U.  C.  Q.  B.  615.  The  omission  of  the  receipt  may  now  be 
held  to  render  the  plea  irregular,  and  entitle  the  opposite  party  to.  move  to  set  it 
aside :  Harsant  v.  Busk,  6  Jur.  1110.  Taking  the  money  out  of  court  is  a  waiver 
of  any  irregularity  in  paying  it  in :   Griffiths  v.  Williams,  1  T.  R.  710. 

(y)  This  fee  obviously  is  only  chargeable  where  the  money  is  paid  into  court 
under  a  plea :  see  note  w  supra. 

(z)  Plaintiff  will  be  entitled  to  the  money,  whatever  may  be  the  result  of  the 
action.  If  he  die,  then  his  legal  representatives  only  will  be  entitled  to  it :  Palmer 
v.  Reiffenstein,  1  M,  <fe  G.  94.  And  on  the  other  hand,  money  paid  into  court  by 
a  defendant  who  afterwards  dies,  will,  as  against  the  same  plaintiff,  avail  defen- 
dant's executors,  if  sued  for  the  same  cause  of  action :  Carey  v.  Choate  et  al,  M.  T. 
6  Vic.  MS.  R.  &  H.  Dig.  "Payment  into  Court,"  2. 

(a)  Plaintiffs  signature  to  the  written  authority,  when  produced  by  the  attor- 
ney, need  not  be  verified  on  affidavit,  unless  so  required  by  the  master:  R.  G.  pr.  11. 

(b)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  ^6,  u.  71.  Substantially  a  re-enact- 
ment of  our  rule  17  of  E.  T.  5  Vic,  which  was  copied  from  Eng.  rule  T.  T.  1  Vic. 

(c)  As  to  when  and  in  what  cases  money  may  be  paid  into  court,  see  section  99 
and  notes  thereto. 

(d)  As  a  general  rule,  the  money  should  be  in  truth  paid  into  court  before  plea: 
see  Gover  v.  ElMns,  3  M.  &  W.  216 ;  Clark  v.  Dam,  8  D.  <fe  L.  513.  But  there  may 
be  cases  in  which  the  court  will  presume  that  it  has  been  done,  though  it  has  not 
in  fact  been  done:  see  Rendel  et  al.  v.  Malleson,  16  M.  &  W.  828.  The  old  mode 
of< payment  into  court  was  by  a  rule  to  strike  the  sum  paid  into  court  out  of  the 
declaration,  which  rule  it  was  always  necessary  to  produce  at  the  trial.  The  plea 
of  payment,  which,  being  upon  the  record,  proves  itself,  is  considered  a  less  expen- 
sive course,  and  is  therefore  substituted  for  the  old  mode:  Key  v.  Thimbleby, 
6  Ex.  692.  If  plaintiff's  claim  be  composed  of  several  demands,  to  some  of  which 
he  has  a  defence  and  to  others  none,  and  he  wish  to  plead  payment  into  court,  his 
proper  course  is  to  plead  to  the  demands  which  he  disputes  separately,  and  then 
plead  payment  into  court  as  to  the  residue :  see  Coates  et  al  v.  Stevens,  3  Dowl.  P.  C. 
784  ;'Sharrnan  v.  Stevenson,  3  Dowl.  P.  C.  709.  The  effect  of  a  plea  of  payment  into 
court  depends  much  upon  the  form  of  action  in  which  it  is  pleaded.  In  an  action 
of  assumpsit  on  a  special  contract,  the  plea  admits  that  contract :  Seaton  r.  Benedict, 
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form,  mutatis  mutandis :  (e~) 
Foim              The  Defendant,  by  E.   F.  (/)  his  Attorney,  (g)  (or  in 
person,  &e.,)  (h)  (if  pleaded  to  part,  (t)  say,  as  to -, 

5  Bing.  32,  per  Gaaelee,  J. ;  Drake  v.  £ewin,  4  Tyr.  730 ;  Speck  v.  Phillips,  5  M.  <&  W. 
279 ;  Archer  y.  English  et  al,  1M.&G.  873 ;  and  the  breaches  of  it  as  alleged :  Wright 
v.  Goddard  et  al,  8  A.  &  E.  144 ;  but  not  the  amount  of  damages  claimed  by  plain, 
tiff  in  respect  thereof:  see  Attwood  y.  Taylor  et  al,  1  M.  &  G.  279 ;  Cooper  y.  Blick, 
2  Q.  B.  915 ;  see  also  Turner  y.  Diaper,  2M.46.  241 ;  Mondel  y.  Steel,  8M.if. 
858 ;  Robinsony.  Harmon,  18  L.  J.  Ex.  202;  Twymany.  Knowles,  22  L.  J.  C.  P.  143 ; 
bat  where,  as  in  indebitatus  assumpsit,  the  demand  is  made  up  of  several  items,  the 

.  plea  admits  nothing  more  than  that  the  sum  paid  is  due  in  respect  of  some  cause 
of  action:  Seatony.  Benedict,  5Bing.28;  Hinghametaly.  Robins,  7  Dowl.  P.  C.  352; 
Archery.  English etal,  1  M_.  &G.  873;  Ooffy.  Harris,  5  M.  &G.  573.  Particulars, 
where  several  causes  of  action,  as  to  intended  application  of  the  payment  refused : 
Thames  Iron  Works  &  Ship-Building  Co.  y.  Royal  Mail  Steam  Packet  Co.  10  C.  B.  N.8. 
375 ;  but  see  Baxendale  y.  The  Great  Western  R.  Co.,  6H.4K.  95.  The  admission 
by  payment  into  court  in  an  action  of  tort  is  something  analogous  to  the  admission 
by  payment  into  court  in  indebitatus  assumpsit.  The  effect  is  this,  the  defendant 
says  he  will  not  dispute  what  is  alleged  against  him  in  the  declaration,  to  the  ex- 
tent of  £ ,  leaving  the  plaintiff  all  his  rights,  intra  the  £ pleaded,  and  not 

prejudicing  himself  in  his  defence  ultra  that  sum:  Story  y.  Finnis  et  al,  6  Ex.  123; 
Schreger  v.  Garden  et  al,  11  C.  B.  851 ;  Perrin  y.  The  Monmouthshire  R.  &  Canal  Co. 
1 T  C.  B.  855.  See  also  Knight  y.  Egerton  et  al,  7  Ex.  407 ;  Leyland  v.  Tanered  et  al, 
16  Q.  B.  664.  In  England  defendants  have  been  refused  permission  to  plead  with 
payment  into  court,  a  plea  denying  the  whole  cause  of  action  alleged  in  the  decla- 
ration: Thompsony.  Jackson,  8  Dowl.  P.  C.  591 ;  Dearie  y.  Barrett,  2  A.  &  E.  82; 
O'Brien  y.  Clement,  15  M.  <fe  W.  435 ;  see  also  Thomas  y.  Hawkes  et  al,  8  M.  &  W. 
140.  Where,  in  an  action  on  a  bill  of  exchange  for  £40,  defendant  paid  £41  8s. 
into  court,  it  was  held  that  evidence  of  payment  of  part  before  action  brought 
was  inadmissible :  Adams  v.  Palk,  3  Q.  B.  2.  If  the  payment  be  made  and  pleaded 
in  an  action  when  it  should  not  be  made,  plaintiff's  course  is  to  move  to  strike 
out  the  plea  under  this  act.  As  to  the  effect  of  inconsistent  pleas  when  allowed 
to  stand,  see  Fischer  y.  Aidi,  6  Dowl.  P.  0. 594 ;  Twemlow  et  al  v.  Askey  et  al,  lb.  597. 

(e)  The  form  given  by  this  act  must  be  adopted  "  as  near  as  may  be "  in  all 
cases.  It  is  not  necessary,  in  the  special  cases  of  justices  of  the  peace  and  particular 
officers  entitled  to  pay  money  into  court  by  different  statutes,  that  the  character  of 
the  defendant  should  be  stated  in  the  plea.  The  provision  that  the  plea  shall  be 
"  as  near  as  may  be"  in  the  form  given,  "mutatis  mutandis"  is  only  to  authorize 
such  alterations  as  may  be  necessary  in  order  to  adapt  the  plea  to  the  names  of 
the  parties,  cause  of  action,  sum  paid,  and  the  like :   Thompson  v*  Sheppard,  4  El. 

6  B.  63 ;  Aston  y.  Perkes  et  al,  15  M.  <fc  W.  385 ;  Lowe  y.  Steele,  lb.  380. 

(/)  See  note  m  to  section  96. 

(g)  A  plea  for  another  by  a  person  not  an  attorney  ia  not  a  nullity,  but  may  be 
set  aside  on  motion:  see  note  n  to  section  96. 

(h)  The  plea  ought  to  sho.w  whether  defendant  pleads  in  person  or  by  attorney: 
see  note  u  to  section  85. 

(i)  Money  may  be  paid  into  court  and  pleaded  as  to  one  or  more  of  several 
counts :  FullweU  y.  Hall,  2  W.  Bl.  837 ;  Hall  et  al  y.  East  India  Co.  2  Burr.  1 1 20.  It 
has  been  held  that  payment  made  jointly  uppn  two  breaches  in  covenant  is  good, 
without  showing  how  it  is  intended  to  be  applied  to  each :  Marshall  v.  Whiteside 
et  ux.  4  Dowl.  P.  C.  766.    But  where,  among  other  counts,  there  was  one  on  a  bill  of 
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parcel  of  the  money  claimed;)  (j)  brings  into  Court  the  sum 

of  (¥) ,  and  says  the  said  sum  is  enough  to  satisfy  the 

claim  of  the  Plaintiff  in  respect  of  the  matter  herein  pleaded 
to.  (I)    19  Vic.  o.  43,  s.  120. 

102.  (m)  The  Plaintiff  may  (w)  reply  to  a  plea  of  pay-  Eeriy  of 
ment  of  money  into  Court,  by  accepting  the  sum  so  paid  in,  such  ease? 
in  full  satisfaction  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in,  and  may  in  that  case 
tax  his  costs  of  suit,  and  in  case  of  non-payment  thereof 

exchange,  it  was  suggested  that  the  plea  of  payment  into  court  should  state  how 
much  of  the  money  was  intended  to  be  applied  to  the  bill:  Jourdain  v.  Johnson, 

2  C.  M.  <k  R.  564 ;  Armfieldy.  Burgin  et  al,  8  Dowl.  P.  C.  247 ;  Tattersall  v.  Parkin- 
son, 16  M.  &  W.  752 ;  also  see  Finleyson  v.  Mackenzie,  3  Bing.  N.  C.  824;  Harris  v. 
Bushell,  2  Dowl.  N.  S.  614;  Hills  et  al  v.  Mesnard  et  al,  10  Q.  B.  266  ;  Bailey  et  al 
•v.  Sweeting,  1  D.  &  L.  653. 

(j)  A  plaintiff  may  recover  less  than  he  claims  in  his  declaration,  so  the  defend- 
ant in  his  plea  may  allege  that  less  is  due  than  is  claimed :  Tattersall  v.  Parkinson, 
16  M.  &,  W.  757,  per  Parke,  B. 

(k)  A  payment  into  court  of  a  less  sum  than  that  admitted  by  the  plea  to  be 
due,  would  be  bad :  see  Tattersall  v.  Parkinson,  1 6  M.  &  W.  752 ;  Orimsley  v.  Parker, 

3  Ex.  610.  If  plaintiff  be  entitled  to  interest  on  his  cause  of  action,  defendant 
should  pay  interest,  to  be  reckoned  to  the  date  of  payment,  and  not  merely  to  the 
date  of  the' commencement  of  the  action:  Kidd  v.  Walker,  1  Dowl.  P.  C.  331.  A 
defendant  may  be  allowed  to  amend  his  plea  by  pleading  payment  of  a  further 
•sum  than  that  at  first  pleaded :  Domett  et  al  v.  Young  et  al,  Car.  &  M.  465.  Where 
defendant  paid  into  court  the  amount  claimed  and  offered  to  pay  costs  which  plain- 
tiff declined,  undertaking  to  pay  them  himself:  Held,,  that  defendant  was  entitled 
to  succeed  on  his  plea  of  payment  into  court:  Thame  v.  Boast,  17  L.  J.  Q.  B.  339. 

(1)  And  says  that  the  said  sum  is  enough  to  satisfy,  &c.  This  is  tantamount  to  the 
old  form  of  no  darnages  ultra,  and  is  a  substitution  therefor.  It  is  the  material 
and  traversable  point  in  the  plea.  Where,  to  an  action  for  goods  sold,  money  due, 
•Ac.,  defendant  pleaded  as  to  part  never  indebted,  and  as  to  the  residue  payment 
after  action  brought,  naming  the  sum,  which  plaintiff  accepted  and  received  in 
•satisfaction  of  the  said  claim  of  A,  "  and  of  all  damages  accrued  in  respect  thereof," 
but  only  proved  that  the  amount  so  paid  was  the  debt  sued  for  without  costs : 
Held,  plea  not  proven:   Cooke  v.  Hopewell,  26  L.  T.  Eep.  224. 

(m)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  73.  Substantially  a  re- 
enactment  of  Rule  18  E.  T.  5  Vic,  which  was  copied  from  Eng.  rule  19  T.  T..1  Vic. 
The  effect  of  this  section  is  to  allow  plaintiff  either  to  take  the  money  paid 
into  court  with  his  costs,  or  to  reply  damages  ultra.  Whatever  may  be  the  result 
of  the  cause,  plaintiff  will  be  entitled  to  the  amount  paid  into  court,  provided 
defendant  be  not  a  justice  of  the  peace  or  other  person  entitled  to  special  protec- 
tion by  statute. 

(»)  Plaintiff  Bhall  be  at  liberty  either  to  accept  or  refuse  the.  money  paid  into 
court.  Defendant  by  pleading  payment  into  court  admits  plaintiff's  right  to  re^ 
cover  some  damages,  but  contends  that  he  has  no  right  to  a  sum  exceeding  that 
paid  into  court  and  pleaded.  This  of  course  the  plaintiff  may  dispute  in  his 
replication,  and  thereupon  proceed  to  trial.  The  amount  of  damages  to  which  a 
jJaintiff  may  be  entitled  is  generally  a  question  for  the  decision  of  a  jury. 
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F1tilfl1d  ^^in  forty-eight  hours,  may  sign  judgment  (o)  for  his  costs 
so  taxed  :  (  p)  or  the  Plaintiff  nwy  reply  that  the  sum  paid  in 

Plaintiff  not  .  ■  '  v-r-/  .  .       ,   .       .  . 

satisfied.  is  not  enough  (q)  to  satisfy  his  claim  in  respect  of  the  matter 
to  which  the  plea  has  been  pleaded,  (r)  and  in  the  event  of 
an  issue  thereon  being  found  for  the  Defendant,  the  Defen- 
dant shall  be  entitled  to  judgment  and  his  costs  of  suit,  (s) 
19  Vic.  c.  43,  s.  122. 


(o)  "Where  plaintiff's  attorney,  by  mistake,  accepted  money  paid  into  court,  and 
signed  judgment  for  costs,  the  judgment  upon  application  of  plaintiff  and  upon 
payment  of  costs,  was  set  aside,  and  plaintiff  permitted  to  proceed  with  hie  action : 
Emery  v.  Webster,  9  Ex.  242. 

( p)  The  quantum  of  costs  to  he  allowed  plaintiff  will  depend  upon  the  form  of 
issue  raised  by  the  plea  of  payment  into  court:  see  Haroldy.  Smith,  5  H.  &  N.  381. 
That  plea  may  be  either  in  respect  of  the  whole  cause  of  action,  or  only  of  a  part 
selected,  and,  as  it  were,  isolated  by  defendant.  If  the  plea  be  to  the  whole 
declaration,  plaintiff  is  undoubtedly  entitled  to  take  out  of  court  the  amount  so 
pleaded,  and  to  tax  his  costs  of  suit,  which  ends  the  cause.  But  if  defendant  has 
filed  several  pleas,  of  which  the  plea  of  payment  into  court  applies  only  to  part  of 
the  declaration,  and  the  remaining  pleas  to  the  residue,  the  plaintiff  hy  accepting 
the  money  so  paid  into  court  is  only  entitled  to  the  costs  of  the  cause  in  respect 
to  that  part  of  the  declaration  to  which  payment  is  pleaded:  Rumbelow  v.  Whatley, 
16  Q.  B.  397  ;  also  R.  6.  pr.  12 ;  and  must  either  reply  or  enter  a  nolle  prosequi  as 
to  the  residue:  Emmett  v.  Standen,  6  Bowl.  P.  C.  591.  If  he  elect  to  go  to  trial, 
and  fail  on  the  residue,  defendant  will  be  entitled  to  the  costs  of  the  cause  in 
respect  of  such  defence,  commencing  at  "  Instructions  for  plea,"  but  not  before : 
R.  G.  pr.  12.  And  if  plaintiff  in  such  a  case  neglect  either  to  enter  a  nolle  prosequi 
or  to  proceed  to  trial,  defendant  will  have  the  right,  upon  proper  demand,  to  sign 
judgment  of  non  pros. :  see  Topham  v.  Eidmore,  5  Bowl.  P.  C.  676  ;  Goodee  v.  Gold- 
smith, lb.  288 ;  Coates  el  al  v.  Stevens,  3  Bowl.  P.  C.  784. 

(q)  Plaintiff,  if  he  afterwards  change  his  mind,  may  apply  to  amend  his  repli- 
cation by  accepting  the  money  paid  into  court,  upon  paying  defendant  all  costs 
incurred  by  him  subsequent  to  the  payment  into  court :  Kelly  v.  Flint,  5  Bowl. 
P.  C.  293. 

(V)  This  is  in  lieu  of  the  old  form  of  replication,  that  the  defendant  "  was  and 
is  indebted  to  plaintiff  in  a  greater  sum"  than  that  paid  into  court:  see  Failliful 
v.  Achley,  9  Bowl.  P.  C.  555. 

(s)  Befendant  in  this  case,  it  is  apprehended,  would  be  entitled  to  his  costs  of 
suit,  and  not  merely  those  incurred  Bince  payment  into  court,  according  to  the 
old  practice ;  the  costs  to  be  in  respect  of  the  whole  or  a  portion  (as  the  case 
may  be)  of  the  plaintiff's  cause  of  action  so  far  as  covered  by  the  plea  of  payment: 
see  Harrison  v.  Watt  et  ux,  16  M.  &  W.  316  ;  Thame  v.  Boast,  12  Q.  B.  808;  Rum- 
below v.  Whalley,  16  Q.  B.  397.  This  rule  as  to  costs  will  apply  if  plaintiff  be  non- 
suited :  Shillibeer  v.  Lingwood,  15  L.  T.  Rep.  143.  Or  if  defendant  be  allowed  to 
sign  judgment  under  section  227,  upon  a  suggestion  that  plaintiff  neglects  to  pro- 
ceed to  trial :  see  McLean  v.  Phillips,  7  C.  B.  817.  And  if  part  of  the  demand  be 
paid  after  action  brought  and  the  remainder  paid  into  court  and  pleaded,  defen- 
dant will  be  entitled  to  the  general  costs  of  the  cause:  Horner  v.  Denham,  12  Q. 
B.  813.  But  where  plaintiff  having  after  plea  obtained  leave  to  amend  his  decla- 
ration on  payment  of  costs  by  increasing  the  amount  of  damages,  and  defendant 
having  after  amendment  paid  money  into  court  by  which  one  of  his  pleas  became 
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103.  (0  In  case  doubts  arise  as  to  the  form  of  pleas  when  ^gh°it' 
causes  of  action  inay  be  considered  to  partake  of  the  character  treat  an  ai- 

J  r  '       leged  breach 

both  of  breaches  of  contract  arid  of  wrongs,  (u)  no  plea  good  of  contract 

,  ,      -  .  as  a  wrong, 

in  substance  shall  be  objectionable  on  the  ground  of  its  treat-  and  we 

versa. 

unavailable,  held  that  he  was  not  entitled  to  the  coats  of  such  plea :  Gould  v. 
Oliver,  5  Bing.  N.  C.  115.  The  phraseology  of  this  section,  though  apparently 
contemplating  payment  pleaded  to  the  whole  declaration,  is  clearly  like  that  of 
the  old  rules ;  the  policy  of  which  was  to  make  each  party  pay  costs  in  respect  of 
that  part  of  the  case  in  which  he  was  wrong  :  case  in  Chambers,  reported  in  note 
a  to  p.  520  of  4  D.  &  L.,  per  Alderson,  B. ;  see  also  Goodee  v.  Goldsmith,  5  Dowl. 
P.  C.  288  ;  Amor  v.  CutUert  et  al,  1  Dowl.  N.  S.  160.  Where  therefore  to  debt 
for  goods  sold,  money  lent,  etc.,  defendant  pleaded  except  as  to  15s.  parcel,  &c, 
never  indebted,  and  as  to  the  sum  of  15s.  payment  into  court,  and  plaintiff  joined 
issue  on  the  former  plea,  and  accepted  the  15s.  paid  in,  court  and  the  issue  was 
afterwards  found  for  the  defendant,  it  was  held  that  plaintiff  was  entitled  to  all 
the  costs  relating  to  the  15s.  paid  into  court:  Harrison  v.  Watt  et  ux,  16  M.  &  W. 
316:  see  further  R.  G.  pr.  12.  Where  in  an  action  of  covenant  the  declaration 
contained  several  breaches,  and  £10  were  paid  into  court,  on  one  breach,  leaving 
the  others  to  be  tried,  upon  which  plaintiff  recovered  Is.  damages,  plaintiff  was 
held  entitled  to  costs,  notwithstanding  the  judge  certified  under  Stat.  43  Eliz.  cap. 

6,  s.  2,  "that  the  jury  in  this  case  found  a  verdict  for  Is.  damages  and  no  more:" 
Hichards  v.  Muck,  6  C.  B.  443. 

(t)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  74. 

(u)  It  is  unnecessary  to  enumerate  any  such  doubts,  as  the  section  itself-is 
sufficiently  explanatory ;  but  it  may  be  mentioned  that  in  the  early  case  of  Powettv. 
Layton,  2  B.  &  P.  N.R.  365,  the  question  arose,  and  it  was  held  that  to  a  count  ap- 
parently in  case,  but  substantially  in  contract,  a  plea  in  abatement  for  non-joinder 
(which  can  only  be  pleaded  in  an  action  on  contract)  was  good:  see  also  Buddie  v. 
Willson,  6  T.  R.  369.  A  similar  plea  has  been  held  to  be  inadmissible  in  an  action, 
clearly  founded  upon  a  tort :  Mitchell  v.  Tarbutt  et  al,  5  T.  R.  649 ;  see  also  Goveti 
v.  Radnidge  et  al.,  3  East.  62;  Elwellv.  The  Grand  Junction  R.  Co.,  5  M.  &  W.  6691 
Where,  in  case  against  a  common  carrier  for  not  safely  conveying  goods  according 
to  undertaking,  to  which  defendant  pleaded  not  guilty,  held  that  the  plea  admitted 
the  goods  to  have  been  received  as  alleged,  bul  denied  negligence  in  the  perform- 
ance of  the  duty  resulting  from  the  contract:  Webb  v.  Page,  6  M.  &,  G.  196.  Though 
this  section  relieves  defendants  from  the  embarrassment  of  deciding  whether  a 
declaration  is  framed  on  breach  of  contract  or  for  a  wrong,  yet  it  leaves  open  to 
doubt  the  effect  of  pleas  on  contract  when  pleaded  to  declarations  sounding  of  tort 
or  vice  versa,  e.  g.  non  assumpsit  to  an  action  on  the  case,  or  not  guilty  in  an  action 
of  assumpsit.  As  to  the  effect  of  these  and  similar  P'eas  in  general,  see  R.  G  pi 
6  etseg.,  and  in  connexion  therewith  the  following  cases:  Passenger  v  Brookes 
1  Bing.  N.  C.  587 ;  Hemming  v.  Parry,  6  C.  &  P.  580  ;  Smith  v.  Parsons,  8  C  &  V 
199 ;  Spencer  v.  Dawson,  1  Moo.  &  R.  552.  The  mode  in  which  the  doubts'  here 
mentioned  are  precluded,  is  a  necessary  consequence  of  section  123,  which  enacts 
that  no  pleading  shall  be  deemed  insufficient  which  could  heretofore  have  been 
objected  to  on  special  demurrer  only;  for' a  plea,  though  held  bad  before  this  act 


it  has  been  enacted  by  this  act  that  either  party  can  only  object  by  demurrer  to 
the  pleading  of  the  opposite  party,  on  the  ground  "  that  such  pleading  does  not 
set  forth  sufficient  ground  of  action,  defence  or  reply,"  &c. :  section  120 
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itig  the  declaration  either  as  framed  for  a  breach  of  contract 
>     or  for  a  wrong.  (V)".     19  Vic.  c.  43,  s.  123. 

104.  (w)  Pleas  of  payment  (x)  and  set-off,  (y)  and  all 

(v)  It  maybe  necessary  to  draw  attention  to  the  fact  that  this  section  only 
declares  that  a  plea  good  in  substance  shall  not  be  objectionable  merely  because  it 
treats  a  declaration  as  framed  for  a  breach  of  contract,  which  is  in  fact  for  a  wrong 
or  vice  versa,  but  does  not  render  unobjectionable  pleas  in  assumpsit  to  any  form 
of  action  in  which  such  pleas  have  heretofore  been  held  or  declared  to  be  bad, 
such,  for  example,  as  non  assumpsit  to  an  action  on  a  bill  or  note,  4c. :  see  R.  G. 
pi.  6,  etseq. ;  also  Kelly  v.  Villebois,  3  Jur.  1172 ;  Masson  v.  Hill  et  al,  5  U.C.  Q.B.  60; 
Smell  v.  Dale,  8  Dowl.  P.  C.  309  ;  Mddison  v.  Peagram,-  4  D.  &  L.  277 :  Bousfield 
v.  Edge,  1  Ex.  89 ;  Harney  v.  Hamilton,  18  L.  J.  Ex.  311.  It  is  presumed  that 
pleas  pleaded  in  contravention  of  established  practice,  may  be  set  aside  upon 
application  under  section  119  of  this  act. 

•  (w)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  a.  15. 

(x)  A  plea  of  payment  is  only  necessary  when  there  has  been  a  debt  incurred; 
No  debt  can  be  said  to  have  been  incurred  where  there  has  been  no  credit.  Thus,, 
i  where  a  man  makes  a  purchase  and  eo  instanti  pays  for  the  article  and  takes  it 
and  gives  the  money  for  it,  there  is  no  debt — it  is  an  exchange  of  money  for 
goods  and  there  is  no  occasion  to  plead  payment,  for  the  man  was  never  indebted. 
The  same  principle  applies  to  all  transactions  that  fairly  come  under  the  same 
arrangement,  whether  a  man  goes  to  an  inn  to  eat  his  dinner,  and  pays  for  it 
immediately,  or  whether  he  goes  to  remain  there  for  more  than  one  meal,  or  even 
for  a  day  or  several  days,  where  it  is  never  intended  that  there  should  be  any 
credit  given,  except  for  the  moment  as  it  were,  while  the  goods  are  being  handed 
over  to  be  paid  for :  Wood  et  ux.  v.  Bletcher,  21  Law  T.  Rep.  126 ;  see  also  Bussey  v. 
Barnett,  9  M.  &  W.  312  ;  Littlechild  v.  Bfinhs,  1  Q.  B.  139  ;  Fitzgerald  et  al  v.  The 
London  Co-operative  Assort,.  21  U.  C.  Q.B.  605.  It  has  been  held  in  debt  on  simple 
contract  that  where  defendant  pleads  payment  of  a  certain  sum  of  money  he  must 
prove  payment  of  that  sum,  (even  though  it  be  laid  under  a  videlicet)  in  order  to 
entitle  him  to  a  verdict  on  the  whole  plea ;  but  that  the  plea  may  be  taken  distri- 
butively  and  the  issue  found  for  defendant  as  to  the  amount  proved  to  have  been 
paid,  and  as  to  the  residue  for  plaintiff:  Cousins  v.  Paddon,  2  0.  M,  <fc  R.  547. 
Therefore,  where  in  debt  for  goods  sold  and  delivered,  and  work  and  labour  done, 
the  defendant  pleaded  first,  nunquam  indebitatus  ;  secondly,  as  to  parcel  of  the  sum 
demanded,  to  wit,  £338,  payment  of  £338  in  discharge  of  that  parcel ;  thirdly,  a 
set-off  for  money  paid ;  the  plaintiff  proved  a  special  contract  for  good  sound 
saleable  bricks,  to  be  made  for  him  by  the  defendant,  at  a  certain  price  per  thou- 
sand, and  delivery  of  so  many  as  amounted  at  that  rate  to  £396 ;  the  defendant 
proved  payment  of  £314  and  a  set-off  for  £21,  and  proved  also  that  the  bricks 
were  badly  made,  and  the  jury  found  the  value  of  those  delivered  to  be  not  more 
than  £335  ;  the  court  directed  the  verdict  to  be  entered  on  the  plea  of  payment 
as  to  £314  for  the  defendant,  as  to  the  residue  for  the  plaintiff;  on  the  plea  of  set- 
off as  to  £21  for  the  defendant,  as  to  the  residue  for  the  plaintiff;  on  the  plea  of 
nunquam  indebitatus  as  to  the  whole  sum  demanded,  except  £335,  for  the  defen- 
dant; so,  as  to  give  the  defendant  judgment  on  the  whole  record:  lb. 

{y)  The  statutes  of  set-off  are  2  Geo.  II.  cap.  22,  s.  13,  and  8  Geo.  II.  cap.  24, 
ss.  4,  5.  It  has  been  held  that  if  defendant  plead  to  the  whole  cause  of  action  set 
forth  in  the  declaration  a  set-off  of  a  sum  of  money,  but  do  not  prove  that  the 
amount  so  pleaded  is  equal  to  or  greater  than  the  aggregate  amount  of  plaintiffs 
claim,  there  must  be  a  verdict  on  that  plea  for  the  plaintiff:  Moore  v.  Bullin,  1  A. 
&  E.  595.    It  is  an  advantage  to  a  defendant  to  be  allowed  to  plead  generally 
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other  pleadings  (z)  capable  of  being  construed  distributively,  ^j,s"0b^ive 
shall  be  taken  distributively,  (a)  and  if  issue  be  taken  thereon  5^^a 
and  so  much  thereof  as  is  a  sufficient  answer  to  pdrt  of  the  tiveiy. 

that  a  greater  sum  is  due  to  him  than  the  amount  of  the  plaintiff's  demand ;  but 
then  defendant  has  no  right  to  take  an  unfair  advantage  of  plaintiff  by  pleading 
to  the  whole,  and  thus  taking  the  chance  of  proving  as  much  as  he  can,  and  claim 
to  be  allowed  a  verdict  for  as  much  as  he  has  proved,  when  he  has  not  proved 
any  set-off  equal  to  that  which  he  has  pleaded  or  to  the  debt  which  the  plaintiff 
has  established.  The  general  rule  must  apply,  that  if  a  party  plead  a  special 
plea  and  fail  in  proving  any  part  of  it,  he  fails  in  proving  the  whole  quoad  the 
issue  raised:  Tuck  v.  Tuck,  5  M.  &  W.  Ill,  per  Abinger,  C.  B.  But  defendant 
cannot  as  a  general  rule  for  this  purpose  take  into  account  a  defence  which  arose 
after  the  commencement  of  the  suit :  see  sections  97  and  98,  and  notes  thereto. 
The  language  of  the  plea  of  set-off  is  to  be  understood  as  applying  to  the  state  of 
the  account  between  the  plaintiff  and  the  defendant  at  the  time  of  the  commence- 
ment of  the  action.  The  defendant  by  that  plea  alleges  that  the  plaintiff  was  at 
the  time  the  action  brought  indebted  to  him  in  an  amount  equal  to  or  greater 
than  that  in  which  he  was  indebted  to  plaintiff,  and  that  such  debt  is  still  owing 
to  him,  defendant :  Spradbery  v.  Gillam,  2  L.  M.  <fc  P.  367,  per  Parke,  B.  The 
plea  has  been  held  to  be  so  far  divisable  that  if  defendant  by  means  of  it  taken 
with  other  pleas  on  the  record,  cover  the  whole  of  plaintiff's  demand,  he  will  be 
entitled  on  that  plea  to  have  a  verdict  entered  in  his  favor  for  the  amount  proved : 
■  Tack  v.  Tuck,  5  M.  &  W.  112,  per  Parke,  B. ;  see  also  Fordv.  Beech,  11  Q.  B.  842 ; 
Nichols  v.  luck,  1 C.  L.  Rep.  532.  But  in  this  as  in  the  case  of  a  single  plea  to  the 
whole  declaration  if  the  amount  proved  be  less  than  the  amount  of  claim  estab- 
lished by  plaintiff,  the  issue  must  be  found  for  plaintiff:  Tack  v.  Tack,  5  M.  &  W. 
109;  see  also  Kilner  v.  Bailey  et  al,  5  M.  &  W.  382 ;  Green  v.  Marsh,  6  Dowl.  P.  0. 
669.  The  case  of  Tuck  v.  Tuck  is  not  so  correctly  reported  in  7  Dowl.  P.  C.  373, 
as  in  5  M.  &  W.  109.  It  in  effect  decides  that  plaintiff  cannot  have  a  verdict  on 
a  plea  of  set-off  unless  the  plea  cover  plaintiff's  demand  as  it  stood  originally,  or 
as  reduced  by  some  other  plea,  but  is  no  authority  for  depriving  a  defendant  of 
the  set-off  in  reduction  of  damages.  Therefore  it  has  been, since  held  that  a  set-off, 
if  pleaded  and  proved,  though  it  do  not  cover  the  whole  of  plaintiff's  claim,  may 
prevail  in  reduction  of  damages :  Sodgers  et  al  v.  Maw,  15  M.  &  W.  444. 

(z)  And  all  other  pleadings.  This  section*  seems  to  embrace  all  forms  of 
actions  and  all  forms  of  pleading  in  any  particular  action — demurrers  included. 
Demurrers  have  been  held  divisible  long  before  this  act :  Binde  et  al  v.  Gray,  I  M. 
&  G.  201,  note  a;  see  also  Briscoe  v.  Bill,  10  M.  &  W.  735  ;  Yates  v.  Tearle,  8  Jur'. 
774.  "Whether  there  be  a  demurrer  upon  the  record  or  not,  the  courts  have  laid 
down  the  rule  that  judgment  must  be  given  upon  the  whole  record  according  to 
the  truth.  And  that  where  several  breaches  are  assigned  in  a  declaration  to  the 
whole  of  which  there  is  a  demurrer,  if  any'  breach  is  well  assigned,  the  plaintiff  is 
entitled  to  judgment  as  to  that-breach :  Slade  v.  Hawley,  13  M.  &  W.  7b7. 

_  {a)  Before  the  C.  L.  P.  Acts  where  there  was  a  plea  justifying  under  an  alleged 
right  of  way  with  horses,  carts,  and  carriages,  for  the  purpose  of  fetching  water 
and  goods  from  a  navigable  river,  and  the  jury  negatived  the  right  as  to  the 
carrying  of  goods  but  affirmed  it  as  to  the  carrying  water,  the  court  directed  the 
verdict  to  be  entered  distributively :  Knight  v.  Woore,  5  Dowl.  P.  C  201  And 
where  in  trespass  for  breaking  and  entering  three  closes,  defendant  pleaded  that 
the  closes  in  which,  &c,  were  the  soil  and  freehold  of  one  L.  T„  to  which  plaintiff 
replied  alleging  seisin  in  four  other  parties  who  demised  to  plaintiff,  whose  seisin 
the  defendant  in  his  rejoinder  traversed,  and  at  the  trial  plaintiff  proved  a  case 
only  as  to  two  of  the  closes,  but  offered  no  evidence  as  to  the  third   it  was  held 
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causes  of  action  be  proved,  and  found  true  by  the  Jury,  a 
verdict  shall  pass  for  the  Defendant  in  respect  of  so  much  of 
the  causes  of  action  as  are  answered,  and  for  the  Plaintiff  in 
respect  of  so  much  of  the  causes  of  action  as  are  not  an- 
swered ;  (J)  and  if  upon  a  plea  of  set-off  the  Jury  find  a  larger 

that  the  issue  was  distributable,  and  that  plaintiff  was  entitled  to  a  verdict  as  to 
the  two  closes  and  defendant  as  to  the  third :  Phythian  v.  White  et  al,  1  M.  &  W. 
216 ;  see  also  Sharland  v.  Loaring,  1  Ex.  375 ;  Vivian  v.  Jenkin  et  al,  3  A.  &  E.  741 ; 
Rtmtledge  v.  Abbott  et  al,  8  A.  &  E.  592.  On  a  plea  of  liberitm  tememenlum  to  an 
action  of  trespass  quare  clausum  /regit,  the  defendant  is  entitled  to  a  verdict  if  he 
prove  a  title  to  that  part  of  the  close  in  which  the  trespass  was  committed,  and 
is  not  bound  to  prove  title  to  the  whole  close :  Smith  v.  Royston,  8  M  &  W.  381. 
So  as  to  a  plea  of  leave  and  license  to  that  action  :  Bracegirdle  v.  Peacock  et  al,  15 
L.  J.  Q.B.  73 ;  Adams  v.  Andreas,  20  L.  J.  Q.B.  33.  Where  a  declaration  was  for 
breaking  and  entering  a  close  generally  and  pulling  down  certain  posts  and  bars 
standing  thereon,  to  which  defendant  pleaded  that  there  was  a  footway  over  the 
close,  and  that  defendant,  because  the  posts  and  bars  obstructed  the  way,  pulled 
them  down,  replication  traversing  the  footway:  Held  that  on  these  pleadings 
defendant  was  entitled  to  a  verdict  on  proof  of  a  right  of  way  in  any  direction 
over  the  close :  Webber  y.  Sparkes  et  al,  1 0  M.  &  W.  485.  But  where  in  case  for 
disturbing  the  plaintiffs  right  of  ferry  from  Greenwich  to  the  Isle  of  Dogs  and 
back  again,  to  which  defendant  pleaded,  first,  not  possessed  of  the  ferry,  secondly, 
that  there  was  no  such  ferry ;  and  plaintiff  at  the  trial  proved  one  half  of  what 
he  claimed,  i.  e.  the  right  from  but  not  to  the  Isle  of  Dogs,  it  was  held  that  the 
right  alleged  was  divisible,  and  that  plaintiffs  were  entitled  to  have  the  verdict 
entered  for  as  much  as  they  proved :  Giles  et  al  v.  Groves,  12  Q.  B.  721 ;  but  see 
Higham  v.  Rabbett,  7  Dowl.  P.,C.  653.  So  where  to  an  action  for  applying  water 
to  other  purposes  than  those  of  an  engine  defendant  pleaded  a  prescriptive  right 
to  use  the  water  for  the  purposes  of  a  boiler  and  cistern.  Defendant  proved  his 
right  as  to  the  boiler  but  not  as  to  the  cistern.  Held  that  the  verdict  should  be 
entered  distributlvely :  Proprietors  of  the  Rochdale  Canal  Co.  v.  Radcliffe,  21  L.  J. 
ij.  B.  297.  So  in  trover  for  certain  goods  described  in  which  plaintiff  succeeded 
only  as  to  part  of  the  goods  claimed,  it  was'  held  that  defendant,  who  had  pleaded 
amongst  other  pleas  a  plea  denying  plaintiffs  property  in  the  goods  was  entitled  to 
have  the  verdict  entered  distributively :  Williams  et  al  v.  The  Great  Western  Railway 
Co.  8  M.  &  W.  856  ;  see  also  Elliott  v.  Bishop,  10  Ex.  522.  The  same  principle 
has  been  applied  to  actions  for  libel  charging  several  offences,  each  of  which 
might  be  separately  justified :  Clarke  v.  Taylor  et  al,  2  Bing.  N.C.  654 ;  Mountney  v. 
Watton,  2  B.  &  Ad.  673 ;  McGregor  v.  Gregory,  11  M.  &  W.  287.  So  in  an  action 
on  several  bills  or  notes  to  which  there  is  a  plea  that  they  and  each  of  them  were 
and  was  produced  by  fraud :  Wood  v.  Peyton,  2  D.  <fe  L.  172  ;  see  also  Loweth  v. 
Smith  et  at,  2  D.  &  L.  212.  It  has  been  clearly  held  that  where  a  plea  is  so  far  dis- 
tributive that  part  of  it  is  an  answer  to  the  declaration,  and  the  remaining  part 
unnecessary  to  be  proved,  that  proof  of  the  former  part  is  of  itself  sufficient  to 
entitle  defendant  to  a  verdict:  Atkinson  v.  Warne,  1  0.  M,  4  K.  827.  A  plea 
pleaded  to  the  whole  declaration  but  an  answer  only  on  the  face  of  it  to  some  of 
the  counts,  is  bad  altogether  and  cannot  be  construed  distributively  under  this 
section :  Chappell  et  al  v.  Davidson,  2  Jur.  N.  S.  544 ;  Lyne  et  al  v.  Siesfield,  1  H. 
&  N.  278.  But  a  plea  to  several  counts  bad  as  to  some  and  good  as  to  others  may 
be  taken  distributively:  Blagrave  v.  Bristol  Waterworks  Co.,  1H.4N.  369.  See 
further  Stears  v.  South  Essex  Gas  Light  and  Coke  Co.  9  C.  B.  N.S.  180. 

(b)  This  section  seems  to  apply  only  to  pleas  that  answer  the  action  by  confes- 
sion and  avoidance,  not  to  pleas  in  denial :  Wilkinson  v.  Kirby,  23  L.  J.  C.  P.  224. 
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sum  proved  to  be  due  from  the  Plaintiff  to  the  Defendant  ge°f°ns^ff' 
than  is  proved  to  be  due  from  the  Defendant  to  the  Plaintiff,  g£™  ™ore 
a  verdict  shall  pass  for  the  Defendant  for  the  balance  remain-  ^nJjfUm 
ing  due  to  him,  (c)  and  he  shall  have  Judgment  to  recover 
such  balanoe  and  his  costs  of  suit,  (d)    19  Vic.  e.  43,  s.  124. 

10£».  (e)  A  Defendant  may  either  traverse  generally  such  Traversing 
of  the  facts  contained  in  the  declaration  as  might  have  been  in  deciara- 
denied  by  one  plea,  (/)  or  may  select  and  traverse  separately 

It  in  effect  extends  the  doctrine  of  Cousins  v.  Paddon,  2  C.  M.  &  R.  647,  and  Tuck 
v.  Tuck,  5  M.  &  W.  109,  to  all  descriptions  of  pleadings:  Parr  v.  Jewell,  16  C. E. 
684 ;  Freshney  el  air.  Wells  et  al,  26  L.  J.  Ex.  228 ;  Bennett  r.  Thompson,  4  W.  R 
894;  Palersonr.  Harris,  2  B.  &  S.  814;  see  also  Gabriel  el  al  r.  Dresser,  15  C.  B. 
622.  It  does  not  say  that  the  principle  of  pleading  is  to  be  altered,  accord- 
ing to  which  it  is  held  that  a  plea  which  is  bad  in  part  is  bad  altogether : 
Grwmp  v.  Adney  et  al,  1  C.  &  M.  362 ;  Clarkson  v.  Lawson,  6  Bing.  266  ;  Foulkes  v. 
Scarfe  et  al,  4  Scott,  N.  E.  713.  The  record  is  still  to  be  taken  as  a  whole  record, 
and  the  meaning  of  the  section  is  that  when  at  the  trial  the  facts  of  a  case  can  be 
taken  distribulfaety,  they  are  to  be  so  taken :  Wilkinson  v.  Kirhj,  23  L.  J.  C.  P.  228 
per  Jervis,  C.  J. 

<«)  The  same  in  principle  as  in  old  Stat.  TJ.  C.  11  Geo.  IV.  cap.  5,  s.  1, 

(d)  The  right  of  a  defendant  to  costs  in  general  depends  upon  Stat.  23  Henry 
VIII.  cap.  15  (extended  by  4  Jac.  I.  cap.  3),  which'statute  as  construed  in  several 
cases  applies,  although  a  defendant  cannot  have  a  verdict  in  his  favor  on  every 
part  of  the  record :  Elderton  v.  JSmmens,  5  D.  &  L.  489.  Costs  are  only  given  by 
this  section  to  a  party  who  succeeds  upon  an  issue  raised  on  the  reeord :  Reynolds 
v.  Harris,  3  C.  B.  N".  S.  267 ;  see  also  Traherne  et  al  v.  Gardner  et  al,  8  El.  <fc  B.  1 6'1 : 
Davis  v.  Thomas,  5  Jur.  N.S.  709. 

(e)  Taken  from  Eng.  Stat  15  &  16  Vic.  cap.  76,  s.  76. 

(/)  Such  was  the  practice  at  common  law.  One  plea  only  was  allowed  to  be 
pleaded,  and  that  plea  true :  Gully  et  al  v.  The  Bishop  of  Exeter,  5  Bing.  45,  per  Best, 
C.  J.  In  several  actions  there  is  a  fixed  and  appropriate  plea  for  traversing  the  de- 
claration, in  cases  where  the  defendant  means  to  deny  its  whole  allegations,  or  the 
principal  fact  on  which/it  is  founded.  The  form  of  plea  or  traverse  has  usually  been 
denominated  the  general  issue  in  the  particular  action.  It  appears  to  have  been 
so  called  because  the  issue  tha,t  it  tenders,  involving  the  whole  declaration  or  the 
principal  part  of  it,  is  of  a  more  general  and  Comprehensive  kind  than  that  usually 
tendered  by  a  simple  traverse.  But  as  by  the  provision  of  recent  rules  of  court 
(H.  T.  4  Wm-.  IV,  corresponding  to  ours  of  E.  T.  5  Vic.  of  which  R.  G.  pi.  6 
et  seq.  are  re-enactments,)  such  issues  are  now  more  limited  in  their  effect  than 
formerly,  and  the  term  "  general  issue"  is  therefore  less  appropriate :  see  E.  G;  pi. 
6  et  seq.  and  notes  thereto ;  also  Sch.  B.  No.  30  et  seq.  to  this  act.  To  review  the 
cases  distinguishing  what  defences  may  be  given  in  evidence  under  the  general 
issue,  and  what  must  be  specially  pleaded,  would  demand  a  treatise  on  pleading. 
Reference  may  be  here  made  to  a  Digest  of  the  decisions,  compiled  by  Eichard 
Charnock  of  Gray's:  Inn,  London ;  see  also  Bktckie  v.  Pidding,  6  C.  B.  196 ;  Charnley 
v.  Grundy,  2  C.  L.  Rep.  822.  If  the  general  issue  and  special  pleas  be  pleaded 
by  defendant,  and  if  it  appear  to  the  judge  ill  chambers  that  a  qu&tion .  might 
arise  at  nisi  prius  as  to  the  admissibility  as  evidence  of  the  matter  specially 
pleaded  under  the  general  issue,  the- special  pleas  should  be  allowed  to  stand- 
'"-'-IT.  Gye,  22  L,  J.  Ex.  9. 
9 
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any  material  allegation  in  the  declaration  (g~),  although  it 
might  have  been  included  in  a  general  traverse,  (ft)  19  Vic. 
c.  43,  s.  125. 

(</)  The  general  rule  of  law  undoubtedly  is,  that  a  party  shall  not  be  allowed  to 
take  his  traverse  in  such  a  form  as  to  make  matter  which  is  immaterial,  parcel  of 
the  issue :  Colborne  v.  Slockdale,  Stra.  493 ;  Ooram  v.  Sweeting,  2  "Wins.  Saunders, 
204  a.  But  in  certain  cases,  in  which  material  and  immaterial  matters  are  mixed 
up  in  one  combined  and  undivided  allegation,  the  opposite  party  has  been  held 
entitled  to  traverse  the  whole  compound  allegation  in  the  terms  in  whieh  it  is 
pleaded:  Totem  et  al  v.  Perient,  Telv.  195;  Smith  v.  Dixon,  7  A.  &  E.  1;  Onttsy. 
Surridge  el  al,  1 1  Jur.  586 ;  King  v.  Norman,  4  C.  B.  884.  Ho  traverse  should  be 
so  large  as  to  compel  the  opposite  party  to  prove  more  than  he  otherwise  would 
be  bound  to  do  in  order  to  support  his  claim  or  defence :  Eden  v.  Turtle,  10  M.  &  W. 
635;  Bradley  v.  Bardsley  et  al,  14  M.  <fe  ~W.  873;  Soares  v.  G-lyn  et  al,  8  Q.  B.  24. 
The  rules  as  to  traverses  are  in  general  terms  thus  mentioned  in  Steph.  PI.  7  ed. 
220  et  seq.  I.  The  traverse  must  not  be  taken  on  an  immaterial  point.  2.  It  must 
not  be  too  large,  nor,  on  the  other  hand,  too  narrow.  Numerous  authorities  are 
referred  to  by  the  learned  author  in  support  of  these  rules.  The  obligation  to 
apply  for  leave  to  plead  double  or  else  judgment,  applies  as  much  to  traverses  as 
to  affirmative  pleadings :  Rosse  v.  Cummings,  2  U.  C.  L.  J.  227.  Plaintiff  of  course 
will  not  be  allowed  to  attempt  a  traverse  of  that  which  is  not  allowed  in  the 
declaration :  Jarvis  v.  Durand,  4  U.  C.  L.  J.  22.  But  there  are  certain  pleas  of 
which  any  two  or  more  of  them  may  be  pleaded  together  as  of  course,  without 
leave  of  the  court  or  a  judge:  see  section  112. 

(ft)  In  order  that  a  defendant  may  not  be  put  in  a  worse  situation  than  when 
the  general  issue  in  its  widest  acceptation  of  the  term  was  permitted,  provision 
has  been  made  for  the  allowance  of  several  special  pleas,  separately  traversing 
material  allegations  formerly  traversed  by  one  general  plea.    Instead  of  one  plea 
only,  as  at  common  law,  being  allowed,  it  is  not  an  uncommon  thing  now  to  find 
several  upon  the  record.    The  strictness  has  been  relaxed,  for  the  promotion,  but 
not  for  the  perversion  of  justice :  Cooling  v.  The  Great  Northern  Railway  Co.  15  Q.B. 
496,  per  Campbell,  C.  J.    The  concluding  part  of  the  section  under  consideration 
does  not  apply  to  the  pleading  of  several  matters,  as  to  which  generally,  see  section 
110  and  notes  thereto.    The  express  power  to  traverse  specially  an  allegation 
contained  in  the  declaration,  although  it  might  have  been  included  in  a  general 
traverse,  is  new,  and  such  as  has  been  heretofore  refused :  Sutherland  v.  Pratt  et  al, 
1 1  M.  &  W.  312,  per  Parke,  B.    The  true  principle  of  pleading  several  matters  is, 
that  if  the  justice  of  the  case  require  it,  the  court  will  not  prevent  it ;  but  the  court 
■will  not  allow  a  party  so  to  plead,  merely  for  the  purpose  of  throwing  difficulties  in 
the  way  of  his  opponent:  Chilly  etaly.  Bishop  of  Exeter,  5Bing.  48,  per  Gaselee,  J. 
The  object  of  pleading  is  to  narrow  the  matter  in  dispute  to  a  single  point ;  there- 
fore a  defendant  is  not  permitted  to  traverse  a  series  of  facts  wholly  immaterial 
to  his  defence:  lb.  45,  per  Best,  C.  J.    In  criminal  cases  the  law  allows  a  prisoner 
to  put  the  prosecutor  upon  proving  his  case  in  every  material  particular ;  but  in 
civil  proceedings  the  interest  of  both  parties  requires  that  they  should  be  put  to 
as  little  expense  as  possible.    It  is  an  important  duty  of  the  court,  in  the  exercise 
of  its  discretion  as  to  pleas,  to  render  justice  as  cheap  and  as  expeditious  as 
possible:   lb.  46;  see  also  The  London  and  Brighton  M.  Co.  v.  Wilson,  6  Bing. 
N.  C.  1S5 ;  The  London  &  Brighton  R.  Co.  v.  Fairelough,  lb.  270 ;  The  Soulh-Eastem 
R.  Co.  v.  Hebblewhite,  12  A.  &  E.  497.    If  a  defendant,  under  colour  of  this  section 
abuse  the  pbwers  conferred  as  to  traversing  separately  material  allegations  of 
plaintiff's  declaration',  not  admissible  under  section  112,  the  course  of  the  latter  is 
(if  no  leave  has  been  granted  to  traverse  separately  under  section  110  the  several 
matters),  to  sign  judgment  under  section  113;  but  if  leave  has  been  given,  then 
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106.  (i)  A  Plaintiff  may  traverse  the  whole  of  any  plea  Traversing 

,  ,  ■  pleas. 

or  subsequent    pleading  of   the    Defendant  by   a   general 
denial,  (_;)  or  admitting  some  part  or  parts  thereof  (fc)  may 


plaintiff  must  apply  to  the  court  or  a  judge,  under  the  provisions  of  section  119 
of  this  act.  Where,  since  this  act,  in  an  action  of  crim.  con.,  defendant  applied 
under  section  110  to  be  allowed  to  plead,  1st,  not  guilty;  2nd,  that  the  person 
whom  defendant  debauched  was  not  plaintiff's  wife;  3rd,  leave  and  license  of 
plaintiff;  4th,  that  before  and  at  the  time  of  the  committing  of  the  grievances 
complained  of,  plaintiff  had  relinquished  and  renounced  the  society,  comfort  and 
assistance  of  his  wife,  and  had  separated  himself  and  was  living  apart  from  her, 
and  had  never  since  returned  to  her ;  Burns,  J.,  disallowed  the  second  plea  as 
being  included  in  the  first,  and  therefore  "  unnecessary,"  and  also  disallowed  the 
fourth,  as  affording  no  answer  to  the  declaration,  and  therefore  "bad  in  substance" : 
Thorn  v.  Buddy,  2  (J.C.  L.J.  230.     But  see  Patterson  v.  McGregor,  28  U.C.Q.B.  280. 

(i)  Taken  from  Eng.  Stat.  15  &  16  Vic  cap.  76,  s.  77. 

(j)  The  general  form  of  replication  intended  by  this  section  is  in  the  nature  of 
the  replication  de  injuria,  and  is  indeed  a  substitute  for  it :  Glover  v.  Dixon  et  al, 
9  Ex.  158 ;  Stewart  v.  Rowlands,  MS.  U.  C.  C.  P.  E.  T.  1865.  And  with  respect  to 
the  replication  de  injuria,  it  was  a  settled  rule  that  it  put  in  issue  only  the  material 
allegations  of  the  plea :  Davis  v.  Chapman,  2  M.  &  G.  927,  per  Tindal,  C.  J. ;  Elkin 
v.  janson,  13  M.  &  W.  655 ;  Forster  v.  Bettes  et  al,  5  TJ.  C.  Q.  B.  599 ;  and  was  only 
pleaded  when  the  plea  contained  matter  of  confession  or  of  excuse :  Orogate's  case, 
8  llep.  67  a  ;  Wliittaker  etal  v.  Mason,  2  Bing.  N.  C.  359  ;  Isaac  v.  Farrar,  lM.itW. 
65 ;  Parker  v.  Riley,  3  M.  &  W.  230 ;  Humphreys  v.  O'  Connell,  7  M.  &  W.  370 ;  Solly 
et  al  v.  Neish,  4  Dowl.  P.  C.  248 ;  Jones  et  al  v.  Senior,  4  M.  &  W.  123 ;  Mel  v.  Rich, 
4Dowl.  P.  C.  228  ;  Salter  v.  Purchell,  1  Q.  B.  209;  Scolt  etal  v.  Chappelom,  2  Dowl. 
N.  S.  78 ;  Thompson  v.  Breakenridge  et  al,  3  O.  S.  170 ;  Blair  v.  Bruce,  5  O.  S.  524 ; 
Leonard  v.  Buchanan,  M.  T.  6  Vic.  MB.  R.  &  H.  Dig.  "  De  Injuria,"  4 ;  Davidson  v. 
Bartlett  el  al,  1  U.C.  Q.B.  50 ;  Hamilton  v.  Davis  et  al,  lb.  176 ;  Vanorman  v.  Leonard, 
2U.C.  Q.B.  72;  Rattray  v.  McDonald  et  al,  3  TJ.C.  Q.B.  354;  Bownv.  Hawke,  5  U.C. 
Q.B.  568;  McCuniffev.  Allan  etal,  lb.  571;  Macfarlanev.Kezar  etal,  lb.  580;  Boswell 
v.  Rattan,  6  U.C.  QB.  199 ;  Mutlleberry  et  al  v.  Hornby  et  al,  6  U.C.  Q.B.  61 ;  Brooke 
v.  McCausland,  lb.  104 ;  Richardson  v.  Phippen,  9  U.C.  Q.B.  255 ;  Parks  v.  Maybee, 
2  U.  C.  C.  P.  257 ;  Coleman  v.  Sherwood,  3  U.  C.  C.  P.  359 ;  Walker  et  al  v.  Hawke, 
lb.  428.  Where  the  plea  contained  matter  of  denial  and  not  of  excuse,  plaintiff's 
only  course,  if  not  otherwise  able  to  put  in  issue  by  one  general  replication  the 
whole  subject  matter  of  the  defence,  was  to  take  issue  separately  on  independent 
and  material  allegations:  Regit  v.  Green,  1  M.  &  W.  328.  This  section  does  not 
dispense  with  the  necessity  for  replying  specially  where  that  was  necessary  before 
the  act :  Glover  v.  Dixon  et  al,  9  Ex.  158.  It  does  not  appear  to  apply  to  a  plaintiff 
in  replevin :  Trent  v.  Hunt,  9  Ex.  14.  Qucere,  if  a  general  replication  is  a  sufficient 
traverse  of  a  plea  by  a  defendant  averring  performance  of  conditions  precedent : 
see  Tetley  et  al  v.  Wanless,  L.  B..  2  Ex.  25,  per  Bramwell,  B.  De  injuria  has  been 
held  to  be  a  good  replication  to  a  general  or  special  plea  of  fraud :  Washbourn  v. 
Burrows,  1  Ex.  107. 

(k)  It  is  an  established  rule  of  pleading,  that  by  pleading  over,  every  traversa- 
ble allegation  which  is  not  traversed  is  admitted :  Hudson  v.  Jones,  1  Salk.  90. 
But  allegations  not  material  are  not  thereby  confessed:  Rex  v.  Bishop  of  Chester  et 
al,  2  Salk.  560.  In  a  case,  which  underwent  much  discussion  in  the  House  of 
Lords,  it  was  held  that  the  rule  &i  to  admissions  upon  the  record  applied  only  to 
cases  in  which  there  was  an  express  admission  upon  the  record,  or  a  pleading  in 
confession  and  avoidance :  Gwynne  v.  Burnell  et  al,  6  Eing.  N.  C.  453 ;  and  that  a 
replication  which  put  in  issue  part  only  of  a  plea,  thereby  admitted  the  residue  to 
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deny  all  the  rest  or  deny  any  one  or  more  allegations.  (J) 
19  Vic.  e.  43,  s.  126. 

Replica-  107.  (rti)  A  Defendant  may  in  the  like  manner  (n)  deny 

the  whole  or  part  of  a  replication  or  subsequent  pleading  of 
the  Plaintiff.    19  Vic.  c.  43,  s.  127. 

Joining  108.  (p)  Either  party  may  plead  in  answer  to  the  plea  or 

subsequent  pleading  of  his  adversary,  that  he  joins  issue 
thereon,  which  joinder  of  issue  may  be  as  follows,  or  to  the 
like  effect :  (p) 

The  Plaintiff  joins  issue  (cf)  on  the  Defendant's,  first  (&c. 
Specifying  which  or  what  part)  plea. 

The  Defendant  joins  issue  upon  the  Plaintiff's  replication 
to  the  first  (&e.  specifying  which)  plea. 

Joinder  how  And  such  form  of  joinder  of  issue  shall  be  deemed  to  be  a 
denial  of  the  substance  of  the  plea  or  other  subsequent  plead- 

be  true ;  and  that  if  such  residue  were  true  and  a  good  defence,  a  repleader  might 
be  awarded  at  the  instance  of  defendant :  see  Atkinson  et  al  v.  Davies,  2  DowL  U.S. 
778 :  see  also  E.  <fe  H.  Dig.  "Arrest  of  Judgment,"  passim  and  "  Repleader."  Some- 
times an  express  admission  is  made  of  certain  facts  contained  in  a  pleading,  with  a 
■denial  of  other  facts  -upon  which  issue  is  taken:  see  Carnabp  v.  Welby,  8  A.  <fe  E. 
872;  Hewitt  v.  Macquire,  21  L.  J.  Ex.  30;  Tuckey  v.  Hawkins,  4  C.  B.  653. 

(I)  This  is  applying  to  plaintiffs,  in  their  replications,  the  rules  already  enacted 
as  to  defendants  in  their  pleas :  sec.  105.  It  has  never  been  doubted  that  a  plaintiff 
who  is  at  liberty  to  deny  several  facts  stated  in  a  plea,  might  select  some  only  and 
traverse  them :  Garten  v.  Robinson,  2  Dowl.  N.  S.  47,  per  Wightman,  J. 

(m)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  78. 

(»)  In  like  manner,  &c,  i.  e.  in  the  manner  prescribed  in  sections  105, 106.  This 
section  in  effect  extends  the  doctrine  of  Cousins  v.  Paddon,  2  C.  M.  &  R.  547, 
mentioned  in  notes  to  sections  105,  106,  to  all  descriptions  of  pleadings :  Parr  v. 
Jewell,  16  C.  B.  684. 

(o)  Taken  from  Eng.  Stat.  15  <fe  16  Vic.  cap.  76,  s.  79. 

(p)  Compliance  with  section  77  as  to  the  intitling  of  the  pleading  is  neces- 
sary :  see  notes  in  that  section. 

(j)  "  Takes  issue"  are  the  words  used  in  Schedule  B.,  No.  43.  It  is  suggested 
that  in  practice  the  plaintiff  "joins  issue"  upon  a  negative  plea,  and  "  takes  issue" 
upon  an  affirmative  one.  When  he  joins  issue  it  is  unnecessary  to  add  any  further 
pleading  on  the  part  of  the  defendant,  the  issue  being  then  completed.  But  if 
plaintiff  "  takes  issue,"  it  seems  that  he  ought  to  add  a  similiter  for  defendant. 
This  he  may  do  as  part  of  the  issue  and  may  at  once  proceed :  Paterson,  Macna- 
mara  &  Marshall's  Prac.  202.  The  similiter  is  not  abolished  by  the  C.  L.  P.  Act. 
It  may  still  be  used  as  a  pleading  and  as  "  the  last  pleading,"  for  the  purpose  of 
giving  notice  that  a  jury  is  required  under  the  Law  Reform  Act  of  Ontario : 
Quebec  Sank  v.  Gray  et  al,  5  U.  C.  L.  J.  N.S.  70. 
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iDg,  and  an  issue  thereon;  (r~)  and  in  all  cases  where  the 
Plaintiff's  pleading  is  in  denial  of  the  pleading  of  the  Defen- 
dant, or  some  part  of  it,  the  Plaintiff  may  add  a  joinder  of 
issue  for  the  Defendant,  (s)    19  Vic.  c.  43,  s.  128. 

(r)  The  object  of  this  new  form  is  merely  to  enable  a  party  in  a  compendious 
manner  to  traverse  all  those  allegations  in  a  pleading  which  he  could  have 
traversed  before  the  act:  Glover  v.  Dixon,  et  al,  9  Ex.  159,  per  Pollock,  C.  B. 
The  new  form  only  traverses  such  material  facts  as  could  formerly  be  traversed, 
but  where  the  plaintiff  was  bound  to  new  assign,  he  must  still  do  so :  lb.  per 
Parke,  B.  For  example,  if  in  trespass  quare  clausum  /regit  defendant  having  an 
easement  which  he  pleads,  but  which  in  use  he  exceeded,  it  is  for  plaintiff  to  new 
assign :  Colchester  v.  Roberts,  4  M.  &  W.  769.  Special  provision  is  by  this  act 
made  for  new  assignments  :  section  115.  But  to  return  to  the  text.  It  is  enacted 
that  the  new  form  of  joinder  of  issue  "  shall  be  deemed  to  be  a  denial  of  the  sub- 
stance of  the  plea  or  other  subsequent  pleading  and  an  issue  thereon."  And  it  is 
a  rule  that  no  new  matter  foreign,  to  the  issue  joined  shall  be  admissible  in 
evidence.  Such  facts  therefore  as  would  go  to  disprove  the  plea  or  other  pleading 
upon  which  issue  is  joined  would  be  proper  evidence.  New  matter,  if  not  dis- 
proving anything  advanced  in  the  plea,  must  be  specially  pleaded :  Sap-e  v. 
Earl  of  Rochford,  2  W.B1.  1165;  Thompsons.  Bardinge  eial,  I  C.  B;  940;  Emery. 
Jones ,9  Q.  B.  623 ;  Ryan  v.  Glark  et  al,  7  D,  <fc  L.  8 ;  Mans  v.  Ogihie,  2  T.  &  3.  79 ; 
CowlAng  v.  Higginson,  4  M.  &  W.  245  ;  Penn  v.  Ward,  2  C.  M.  <fc  R.  338 ;  Oakes  et 
ux.  v.  Wood,  2  M.  &-"W.  791 ;  Cowlishaw  v.  Oheslyn,  1  C.  &  J.  48 ;  Wyld  v.  Pickford 
et  al,  8  M.  &  W.  443  ;  Baker  v.  Walker,  3  D.  &  L.  46 ;  Mag  v.  Seyler  et  al,  2  Ex 
563;  Tolhurstv.Nottey,  17  L.  J.  Q.B.  97;  Weeding  v.  Aldrich,  9  A.  <fe  E.  861 ;  Jones 
v.  Jones  et  al,  4  D.  &.  L.  494 ;  Robertson  v.  Gantlett,  lb.  548 ;  Eyre  v.  Scovett  et  al, 
5  D.  &  L.  516 ;  Powell  v.  Bradbury  et  al,  7  C.  B.  201 ;  Spotswoode  v.  Burrow  et  al, 
19  L.  J.  Ex.  226. 

(«)  The  power  of  one.party  to  join-issue  for  the  other  appears  to  be  restricted 
,  to  plaintiffs.  It  is  usual  for  plaintiff  to  add*  the,  joinder,  make  up  the  issue,  and 
deliver  it  with  notice  of  trial,  all  at  the  same  time.  But  defendant  is  not  conclu- 
sively bound  by  these  acts  of  plaintiff.  He  may  serve  upon  plaintiff  a  notice 
that  "  he  does  not  receive  the  issue  delivered  in  this  cause,  but  considers  the  same 
as  a  replication."  Thereupon  it  is.  open  for  defendant  either  to  plead  or  demur  in 
the  usual  manner.  The  English  practice  limits  defendant  for  this  purpose  to  four 
days:  Adkins  v.  Anderson,  1  Dowl.  N.S.  877  ;  and  our  practice  is  now  similar: 
E.  G.  pr.  33.  If  defendant  neither  plead  nor  demur  within  the  time  limited,  plain- 
tiffs course  is  to  sign  judgment  for  want  of  a  plea :  Tmyoross  v.  King,  6  Q.  B.  663. 
A  demurrer  that  is- frivolous  entitles  plaintiff  to  move  to  6et  it  aside  and  to  enter 
judgment :  Talbot  v.  Bulkeley,  4  D  &  L.  306;  But  where  there  are  pleas  on  the 
record  other  than  that  demurred  to,  judgment  so  signed  would  appear  to  be  irre- 
gular :  lb.  The  rule  in  such  ease  should  b&  to  set  aside  the  issue,  trial,  and  subse- 
quent proceedings  :  lb.  And  where  in  consequence  of  a  frivolous  demurrer  plaintiff 
was  prevented  from  going  to  trial,  the  court  notwithstanding  the  existence  of 
several  issues  made  a  rule  absolute  for  plaintiff  to  sign  judgment  as  for  want  of 
a  plea,  unless  defendant  should  consent  to  the  following  terms;  viz  that  the 
pleadings  ending  in  the  demurrer  be  struck  out,  the  defendant  paying  the  costs 
of  the  application,  and  of  preparing  for  a  trial  which  had  been  lost,  within  four 
days  after  application,  and  taking  short  notice  of  trial  for  the  sittings  after  term 
Tucker  v.  Barnes^  i  D.  &  L.  292.  But  it  has  been  held  that  if  a  defendant  at 
any  stage  of  the  cause  strike  out  the  joinder  and  demur,  and  that  demurrer  is  not 
set  aside  as  frivolous,  it  renders-  nugatory  a  notice  of  trial  previously  riven 
Nothing  that  plaintiff  could  afterwards  do  would  render  such  notice  good  •  P,  o  e 
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Pleading 


109.  (t)  Either  party  may,  by  leave  of  the  Court  or  a 
and  demur-    Judge,  ( u)  plead  and  demur  to  the  same  pleading  at  the  same 

rmg  at  the  °  ■  *•   J  r  .  i  •      a 

same  time,  time,  (y)  upon  an  affidavit  by  sueh  party  or  his  Attorney,  if 
Affidavit  required  by  the  Court  or  Judge,  to  the  effect  that  he  is 
required.  advised  and  believes  that  he  has  just  ground  to  traverse  the 
several  matters  proposed  to  be  traversed  by  him,  and  that  the 
several  nfetters  sought  to  be  pleaded  as  aforesaid  by  way  of 
confession  and  avoidance  are  respectively  true  in  substance 
and  in  fact,  (w)  and  that  he  is  further  advised  and  believes 

v.  Pain  et  al,  2  L.  M.  A  P.  613,  per  Erie,  J. ;  see  also  Look  v.  The  Wilts,  Somerset, 
and  Weymouth  R.  Co.  14  Law  T.  Rep.  415. 

(!)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  80.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  49.  Held  in  England  to  apply- 
to  pleadings  in  quare  impedit :  Marshall  v.  Bishop  of  Exeter  el  al,  1  C.  B.  N.S.  653 ; 
see  also  Regina  v.  Seale,  5  El.  &  B.  1.  The  crown  has  a  prerogative  right  to  plead 
double  traverse  and  demur  at  the  same  time :  Tobin  et  al  v.  The  Queen,  14  C.  B.  N.S. 
505  ;  Regina  v.  Diplock,  19  L.  T.  N.  S.  380.  Held  on  an  information  for  intrusion 
upon  land  of  the  crown,  there  being  no  proof  that  the  defendant  had  been  out  of 
possession  for  twenty  years,  that  under  not  guilty  defendant  could  not  give 
evidence  of  title  under  a  crown  lease :  Regina  v.  Sinnott,  27  U.  C.  Q.  B.  539. 
Held  also  on  this  plea  that  the  crown  was  not  entitled  to  judgment  alone,  but 
must  go  down  to  trial  to  show  intrusion  and  damages :  lb. 

(u)  Court  or  judge.    Relative  powers,  see  note  w  to  section  48. 

(v)  The  power  of  pleading  and  demurring  is  placed  under  the  control  of  the 
court  in  order  that  it  may  "  not  be  resorted  to  for  delay."  The  application  is 
discretionary  and  may  be  made  to  the  court  or  a  judge  in  chambers.  If  to  the 
latter  and  he  decline  to  grant  it,  the  court  above  will  not  generally  interfere  with 
his  decision:  Thompson  v.  Snowies,  18  Jur.  1018.  And  if  defendant  without  leave 
"  plead  and  demur  to  the  same  pleading  at  the  same  time,"  it  would  seem  that 
plaintiff  may  treat  the  whole  as  a  nullity  and  sign  judgment:  Bayley  v.  Baker, 
1  Dowl.  KT.  S.  891.  As  to  power  of  defendant  to  rejoin  and  demur:  see  Dunne  v. 
Gumley,  8  Ir.  C.  L.  R.  App.  ii. 

(w)  The  privilege  given  by  this  section  is  only  to  be  allowed  where  a  man 
shows  by  his  own  affidavit  that  he  has  merits  in  fact  as  well  as  in  law :  Lumley 
v.  Gye,  16  Jur.  1048.  The  court  will  not  be  satisfied  with  an  affidavit  following 
the  words  of  the  statute  ("  he  is  advised  and  believed,"  <fcc.)  where  the  matters 
are  within  the  personal  knowledge  of  the  party  pleading:  lb.  per  Parke,  B. 
In  such  a  case  the  affidavit  must  be  positive ;  but  in  other  cases  expression 
of  belief  in  the  words  of  the  statute  will  be  sufficient :  lb.  If  a  third  person 
be  vouched  by  defendant,  it  should  be  shown  by  him  either  that  he  has  made 
inquiry  of  that  person,  or  that  it  would  be  impossible  or  inconvenient  so  to  dp : 
lb.  In  an  action  on  a  contract  the  court  allowed  defendant  both  to  plead 
and  demur  to  the  declaration,  though  the  validity  of  the  contract  sued  upon 
had  been  affirmed  on  a  motion  for  an  injunction  in  the  court  of  Chancery,  to 
which  the  defendant  was  a  party,  and  in  the  decision  of  which  court  he  had 
acquiesced :  lb.  So  to  a  declaration  alleging  that  the  defendant  requested  the 
plaintiff  to  lend  him  a  sum  of  money,  and  falsely,  fraudulently,  and  deceitfully 
represented  to  the  plaintiff  that  the  defendant  had  attained  the  age  of  twenty-one 
years,  and  that  the  plaintiff  confiding  in  the  truth  of  the  said  representation  and 
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that  the  objections  raised  by  such  demurrer  are  good  and 
valid  objections  in  law,  (x)  and  the  Court  or  a  Judge  may 
direct  which  issue  shall  be  first  disposed  of.  (jj)  19  Vic.  c. 
43,  s.  129. 

pretence,  did  lend  the  defendant  a  sum  of  money,  &o. :  whereas  the  defendant  had 
not  at  the  time  of  his  making  the  said  representation  and  Jjretence,  attained  the 
age  of  twenty-one,  but  was  an  infant  under  that  age,  as  the  defendant  at  the  time 
of  his  making  the  said  representation  well  knew,  and  that  the  defendant  refused 
to  pay  the  said  loan,  &c,  whereby  the  plaintiff  was  damaged,  <&c. .  Price  v.  Hewett, 
8  Ex.  146.  Defendant  obtained  leave  to  demur  and  to  plead,  first,  not  guilty,  and 
secondly,  a  traverse  that  plaintiff  confided  in  the  alleged  fraudulent  representation 
upon  an  affidavit  of  the  defendant's  attorney,  which  stated  that  he  was  advised 
and  believed  that  the  defendant  had  under  the  circumstances  aforesaid  just  ground 
to  plead  not  guilty  to  the  declaration,  and  also  a  traverse  that  plaintiff  confided 
in  the  alleged  fraudulent  representation,  and  that  he  was  also  advised  and  believed 
that  the  declaration  would  be  held  bad  in  Bubstance  on  demurrer :  lb.  In  an 
action  to  recover  the  price  of  a  horse  sold,  the  defendant  pleaded  that  he  became 
and  was  indebted  to  plaintiff  by  means  of  the  fraud  of  plaintiff.  The  plaintiff 
applied  for  leave  to  demur  and  to  reply  to  that  plea,  and  it  was  refused:  Lawton 
v.  Elmore,  30  L.  T.  Rep.  244. 

(x)  As  to  which  see  sections  119,  123,  of  this  act  and  notes  thereto. 

(y)  The  meaning  of.  this  provision  is  that  it  shall  be  in  the  discretion  of  the 
court  in  which  the  cause  is  entered  to  direct  which  issue  shall  be  first  disposed  of 
in  that  court.  Therefore  where  there  were  issues  in  law  and  in  fact  in  a  case, 
and  the  former  were  decided  in  favor  of  the  plaintiff,  the  court  in  which  the  deci- 
sion took  place  refused  to  delay  the  issues  in  fact  until  the  issues  in  law  were 
finally  disposed  of  in  a  court  of  error,  where  defendant  contemplated  bringing  the 
case  :  Lu'mley  v.  Gye,,  2  El.  &  B.  216.  Now  in  all  cases  where  leave  is  given  to 
raise  an  issue  or  issues  of  law  together  with  an  issue  or  issues  of  fact  to  any 
declaration  or  subsequent  pleading,  the  issue  or  issues  of  law  shall  be  determined 
before  the  trial  of  the  issue  or  issues  of  fact,  unless  otherwise  expressly  ordered 
by  the  court  or  judge  in  the  rule  or  order  permitting  such  issue  or  issues  to  be 
raised:  Rule  M.  T.  29  Vic.  25  U.  C.  Q.  B.  150.  It  is  generally  advisable  to  deter- 
mine a  demurrer  first,  for  if  it  goes  to  the  whole  cause  of  action  and  is  decided 
against  the  plaintiff,  it  is  conclusive  and  there  is  no  occasion  afterwards  to  try  the 
issue  in  fact :  Price  v.  Hewett,  8  Ex.  148 ;  Crucknell  v.  Trueman,  9  M.  &  W.  684 
The  Municipality  of  Sandwich  v.  Drouillard,  3  U.  C.  L.  J.  113  ;  Knight  v.  Lynch, 
8  Ir.  C.  L.  R.  App.  lxvii.  Whereas  if  the  issue  in  fact  is  first  tried  and  found 
for  the  plaintiff,  he  must  still  proceed  to  the  determination  of  the  demurrer,  and ,. 
if  that  be  determined  against  him,  he  will  not  be  allowed  his  costs  on  the  trial 
of  the  issue  in  fact:  2  Wins.  Saunders,  300  (3).  But  see  Bird  v.  Higginson.,  5  A 
&  E.  83,  according  to  which  the  plaintiff  would  be  entitled  to  costs  of  the  trial 
But  if  it  appear  that  the  decision  of  the  demurrer  will  not  have  any  bearing 
on  the  issues  in  fact,  the  court  or  judge  may  have  good  reason  for  expressly 
directing  that  the  issue  in  law  shall  not  be  tried  before  the  issue  in  fact 
Roberts  v.  Taylor  et  al,  J  M.  4  G.  65ft.  If  the  issues  are  to  be  tried  before  the  de- 
murrer is  argued  the  damages  are  said  to  be  contingent,  depending,  upon  the  event 
of  the  demurrer,  and  it  is  necessary  for  the  jury  to  assess  contingent  damages. 
The  award  of  venire  in  such  a  case  is  as  well  to  try  the  issue  as  to  inquire  of  the 
contingent  damages:  2  Wms.  Saunders,  300  (3).  It  has  been  held  that  where 
the  venire  was  in  this  form,  but  the  jury  without  assessing  contingent  damages  on 
the  issue  in  law  found  a  general  verdict  for  the  defendant  upon  all  the  issues  in 
fact,  that  the  plaintiff  was  not  entitled  to  a  venire  de  novo :  Gregory  v.  Duke  of 
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110.  (z)  The  Plaintiff  may,  by  leave  of  the  Court  or  a 


Brunswick  et  al,  6  M.  &  G.  963.  And  where  leave  had  been  granted  to  a  defen- 
dant to  plead  and  demur  and  directions  were  given  that  the  demurrer  should  be 
first  disposed  of,  and  the  parties  thereupon  proceeded  to  issue,  and  judgment  was 
given  for  plaintiff  on  a  demurrer  to  a  surrejoinder,  on  the  ground  that  the  plea 
was  bad,  the  court  afterwards  declined  at  plaintiff's  instance  to  rescind  the 
judge's  order,  giving  todefendant  leave  both  to  plead  and  demur :  Sheehyv.  The  Pro- 
fessional  Life  Assur.  C*  13  C.  B.  787 ;  see  also  Hinton  v.  Acraman,  4  D.  &  L.  462. 
Pending  the  decision  of  issues  in  law,  the  courts  have  refused  judgment  as  in  case 
of  a  non-suit  for  not  proceeding  to  trial  pursuant  to  notice  on  issues  in  fact : 
Connop  et  al  v.  Levy,  6  D.  <fc  L.  282.  But  in  a  case  where  defendant  had  pleaded 
several  pleas,  to  some  of  which  plaintiff  demurred  and  to  others  joined  issue,  and 
the  demurrers  were  argued  and  judgment  given  for  defendant ;  but  plaintiff  not 
having  proceeded  to  trial  upon  the  issues  in  fact,  defendant  obtained  a  rule  nisi 
for  judgment  as  in  case  of  nonsuit,  and  on  shewing  cause-  the  plaintiff  offered  a 
stet  processus  ;  at  the  suggestion  of  the  court  a  nolle  prosequi  was  entered  to  so 
much  of  the  declaration  as  applied  to  the  issues  in  fact,  the  defendant  waiving  his 
right  to  costs  upon  such  nolle  prosequi :  Quarrington  v.  Arthur,  2  Dowl.  U.S.  1036.. 
Semble  that  a  stet  processus  cannot  be  entered  to  a  part  of  a  record  :  lb.  Where 
issues  in  law  and  in  fact  were  joined  on  the  same  pleas,  and  the  issues  in  fact 
were  first  tried  and  found  by  the  jury  for  the  plaintiff  and  no  motion  was  made 
to  set  aside  the  verdict  upon  the  issues  in  law  coming  up  for  argument,  the  court 
declined  to  hear  them,  it  being  considered  useless  and  unnecessary  to  determine 
pleas  to  be  good  in  law  which  had  been  found  bad  in  fact :  Derbhhire  et  al  v. 
Feehan  et  al,  12  U.C.  C.P.  502.  Where  defendant  pleaded  not  guilty  and  a  special 
plea,  to  which  the  plaintiff  demurred,  and  carried  the  case  to  trial  before  argu- 
ing the  demurrer.  Defendant  ob'tained  a  verdict  on  not  guilty.  Plaintiff  then 
set  down  the  demurrer  for  argument  in  order  to  obtain  the  costs  of  it,  but  the 
court  under  the  circumstances  refused  to  hear  the  argument :  Macmartin  v.  Thomp- 
son, 26  U.  G.  Q.  B.  334.  As  to  apportionment  of  costs  if  plaintiff  succeed  upon 
issues  in  fact  but  fail  upon  issues  in  law  or  vice  versa :  see  Bird,  v.  Higginson, 
5  A.  <fc  E.  83  ;  Clarke  v.  Allatt,  4  C.  B.  335  ;  Partridge  v.  Gardner,  4  Ex.  303 ; 
Mowell  v.  Rodbard,  lb.  309;  WiUiams  et  al.y.  Vines  etal,  9  Jur.  809 ;  Poole  v.  G%ant- 
ham,  2 1).  &  L.  622 ;  Davis  v.  Davis,  5  O.  S.  453  ;  Sheldon  v.  Hamilton,  MS.  M.  T. 
3  Vic.  R.  &  H.  Dig.  "  Costs,"  III.  3  ;  Bank  B.  N.  America  v.  Ainley,  1  U.  C.  Q.B. 
5'21 ;  Scott  v.  Count  de  Bichebourg,  11  C.  B.  447 ;  Smith  v.  Earthy,  lb.  678. 

(z)  Taken  from  Eng.  Stat.  15  <fcl6Vic.  cap.  76,  s.  81;  founded  upon  the  first  report 
of  the  Common  Law  Comrs.  section  59.  The  crown  has  the  prerogative  right  by 
distinct  replications  to  reply  several  matters :  Reginav.  Deptock,  19  L.T.  N.S.  380. 
The  provisions  of  the  statute  of  Anne,  which  enable  a  defendant,.^by  leave  of  the 
court,  to  plead  several  matters,  are  by  this  section  extended  to  plaintiffs,  who  may 
in  like  manner,  in  answer  to  the  plea  or  subsequent  pleading  of  a  defendant,  reply 
several  matters.  The  statute  of  Anne  is  as  follows :  "  That  from  and  after,  &c,  it 
shall  and  may  be  lawful  for  any  defendant  or  tenant  in  any  action  or  suit,  or  for  any 
plaintiff  in  replevin,  in  any  court  of  record;  with  the  leave  of  the  same  court,  to  plead 
as  many  several  matters  thereto  as  he  shall  think  necessary  for  his  defence :"  4  Anne, 
cap.  16,  s.  4.  The  practice  which  for  some  time  prevailed  under  this  act  required 
limitation,  and  was  in  England  restrained  by  the  rule  following.  "  Pleas,  <fec, 
founded  on  one  and  the  same  principal  matter,  but  varied  in  statement,  description 
or  circumstances  only  (and  pleas  in  bar  in  replevin  are  within  the  rule),  are 
not  to  be  allowed ;"  Reg.  Gen.  5  H.  T.  4  Wm.  IV.,  Jarvis,  N.  R.  118.  If  severa1 
counts,  pleas,  &c,  were  pleaded  contrary  to  this  rule,  a  judge  had  express  power 
upon  application,  to  strike  out,  at  the  costs  of  the  party  pleading,  all  pleadings  in 
violation  of  the  rule:  Reg.  Gen.  6  H.  T.  4  Wm.  IV.,  Jarvis  N.  R.  120.  A  similar 
rule  was  adopted  by  the  courts  in  this  province.    Our  rule  32  of  E.  T.  5  Vie. 
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Judge,  (a)  plead  in  answer  to  the  plea  or  subsequent  plead-  Several  mat- 
ing of  the  Defendant  as  many  several  matters  (J)  as  he  thinks  pleaded  by 
necessary  to  sustain  his  aetioD,  (c)  and  the  defendant  may  by  courtorofa 
leave  of  the  Court  or  a  Judge  plead  in  answer  to  the  declara-    u  se' 
tion  or  other  subsequent  pleading  of  the  Plaintiff,  (d)  as  many 

.  _ 

Cam.  R.  38,  was  preciaely  the  same  as  English  rule  5,  above  mentioned.  It  was 
held  as  to  several  pleas,  that  if  "  founded  on  one  and  the  same  principal  matter, 
but  varied  in  statement,  <fec,  they  should  not  be  allowed:"  JoJmsonv.  Hunter,  1  IT. 
.  C.  Q.  B.  280.  It  was  also  held  that  although  in  this  province  there  was  no  rule 
like  the  English  rule  6,  authorising  a  judge  to  strike  out  pleas  filed  in  violation  of 
English  rule  5,  yet  that  our  judges  had  the  power  as  to  pleas  filed  in  clear  violation 
of  our  rule  32 :  lb.    The  practice  in  this  respect  is  now  regulated  by  E.  G.  pi.  2. 

(a)  Court  or  a  judge.    Relative  powers :  see  note  w  to  section  48. 

(b)  Several  matters,  <fec.  This  expression,  when  taken  in  reference  to  the  prin- 
ciples of  pleading,  must  mean  either  distinct  answers  to  the  pleading  opposed: 
Cooling  v.  The  Great  Northern  JR.  Co.  19  L.  J.  Q.  B.  529,  or  distinct  answers  or 
traverses  to  one  or  more  specific  and  material  allegations  of  such  pleading:  sec- 
tions 105,  106,  107. 

(c)  The  right  of  a  plaintiff  to.  reply  double  is  new,  and  by  this  statute  for  the; 
first  time  authorised.  It  was  held,  on  an  application  by  a  plaintiff  under  the 
English  C.  L.  P.  Act.  for  leave  to  traverse  defendant's  plea  and  to  reply  specially, 
upon  an  affidavit  in  general  terms,  that  there  was  reasonable  ground  to  traverse: 
the  plea,  and  that  the  matters  proposed  to  be  replied  speoially  were  true  ;  that 
the  affidavit  was  sufficient :  Pennall  at  al  v.  Clarke,  1  C.  L.  Rep.  703..  But  it  is  in 
the  discretion  of  the  court  or  a  judge  to  require  the  faets  to  be  set  forth  at  length,, 
in  order  to  determine  the  necessity  for  the  application :.  75.  "Where  in  an  action 
by  assignees  of  8  bankrupt  on  a  covenant  by  defendant  to  pay  money  to  the  bank- 
rupt, defendant  pleaded  that  on  a  treaty  of  marriage  between  the  bankrupt-and 
his  wife,  it  was  agreed  that  he  should  covenant  to  pay  to  trustees  £10,000  and, 
interest,  and  assign,  the  moneys  mentioned  in  the  declaration  for  seeming  payment 
of  said  sum ;  and  that  he  entered  into  such  covenant  and  made  such  assignment 
and  contracted  the  marriage  before  his  bankruptcy.  To  this  plaintiff  made  appli- 
cation for  leave  to  reply  double;  first,. a. traverse  of  the  plea;  secondly,  that  the' 
treaty  of  marriage,  the  settlement,  the  assignment,  and -the  marriage,  were  respec- 
tively entered  into  and  solemnized  in  pursuance  of  a  fraudulent  arrangement 
between  the  bankrupt  and  his  wife,  to  defeat  creditors,  he  being  at  the  time  in  a 
state  of  hopeless  insolvency.  The  application  was  refused  on  the  common  affidavit, 
but  granted  on  an  affidavit  specially  denying  the  allegations  of  the  plea,  and  aver- 
ring that  the  deeds  had  been  ordered  by  the  Court  of  Chancery  to  be  delivered  up 
to  be  cancelled,  and  affirming  the  truth  of  the  matter  intended  to  be  replied :  lb. 
If  a  plea,  be  divisible  in  its  nature,  a  plaintiff  may  without  leave  reply  one  matter 
to  one  part,  and  a  different  matter  to  another,  the  several  matters  together  forming, 
only  one  replication.  As  to  the  time  within  which  a  plaintiff  must  reply,  see  sec- 
tion 92  andnoteB  thereto.  This  section  applies  to  dower  in  the  same  manner  as  to- 
any  other  form  of  action :  Street  v.  Dolson,  2  U.  C.  L.  J.  208.  A  proceeding  by. 
audita,  querela  was  held  to  be  an  "  action  or  suit"  within  the  meaning  of  the.statuter 
of  Anne:  Giles  v.  Suit  et  al.,  5  D.  <fc  L.  387;  but  an  information  of  intrusion  at 
the  suit  of  the  crown  was  held  not  to  be  within  that  statute:  Attorney.- General  v. 
Donaldson  et  al,  9  Dowl.  P.  C.  319. 

(J)  An  application  to  rejoin  several  matters  was  refused  where,  it  appeared  that, 
the  matters  proposed  to  be  rejoined  would  be  a  departure  from  the  plea,  and  no 
answer  to  the  replication :  Lafond  v.  Ruddock,  13  G..  B.  813. 
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several  matters  as  he  thinks  necessary  for  his  defence,  (e)  but 

(e)  At  common  law  a  defendant  was  allowed  to  plead  one  plea  only,  and  it  was 
a  principle  that  pleadings  should  be  true,  which  can  rarely  be  the  case  where 
many  pleas  are  pleaded.  But  as  it  was  sometimes  fonnd  difficult  to  comprise  the 
merits  of  a  defence  in  a  single  plea,  the  statute  of  Anne  permitted  a  party  to  plead 
as  many  as  might  be  necessary  to  his  defence,  provided  he  obtained  the  leave  of 
the  corfrt,  thereby  confining  him  to  such  as  might  be  deemed  essential  to  the  justice  of 
the  cause :  Gully  et  al  v.  Bishop  of  Mceter,  5  Bing.  45,  per  Best,  C.  J.  Although  it  is 
not  in  the  power  of  a  judge  to  try  the  truth  or  falsity  of  a  plea  upon  affidavit : 
Johnstone  v.  Knowles,  1  Dowl.  N.  S.  30,  yet  when  called  on  to  exercise  his  discre- 
tion as  to  certain  pleas  being  allowed,  he  must  see  to  the  powers  with  which  he  is 
armed  by  the  statute  of  Anne.  And  it  is  quite  clear  that  in  a  case  where  the  pleas 
are  such  as  not  to  involve  the  real  justice  of  the  case,  but  to  lead  to  great  expense 
and  intricacy  at  the  trial,  it  is  the  exercise  of  a  sound  discretion  not  to  allow  them  to 
be  put  on  the  record :  London  and  Brighton  R.  Co.  v.  Wilson,  6  Bing.  N.  C.  137,  per 
Tindal,  C.  J. ;  Same  Plaintiffs^.  Fairclough,  lb.  270.  The  allowance  of  several  pleas 
since  the  abolition  of  the  old  form  of  general  issue  is  intended  for  the  promotion 
and  not  for  the  perversion  of  justice ;  and  if  a  perversion  is  evident,  it  is  the  duty 
of  the  judge  to-reject  the  plea:  Cooling  v.  The  Great  Northern  R.  Co.  15  Q.B.  496, 
per  Campbell,  C.  J.  It  has  been  found  necessary  to  make  the  rules  of  court  and  the 
statute  of  Anne  "  a  real  acting  power."  There  are  some  traverses  whirh,  although 
they  might  not  give  an  opening  for  judgment  non  obstante  veredicto,  are  clearly  so 
much  beside  the  merits  that  there  is  no  hardship  in  obliging  the  party  who  has  taken 
them  to  stand  upon  others :  lb.  497,  per  Coleridge,  J.  The  practice  of  placing  nume- 
rous and  inconsistent  pleas  upon  the  record,  ought  to  be  discouraged :  Dunmore  v. 
Tarleton,  16  L.  &  Eq.  392,  per  Campbell,  C.  J.  It  is  usual  for  a  defendant  caking 
application  to  be  allowed  to  plead  several  matters,  to  submit  an  abstract  of  the 
pleas  he  proposes  to  plead:  Dunmorey.  Tarleton,  16  L.  <fcEq.  392/  Getherv.  Capper, 
25  L.  &  Eq.  417.  It  is  not  necessary  that  the  abstract  should  be  critically  precise 
or  full :  Bedells  et  al  v.  Massey,  2  D.  &  L.  322.  A  variance  between  the  pleas  as  deli- 
vere'd  and  the  abstract,  which  is  not  substantial  or  calculated  to  embarrass,  will  not 
entitle  plaintiff  to  sign  judgment :  Dunmore  v.  Tarleton,  16  L.  &  Eq.  392  /  Witts  v. 
Robinson,  5  Ex.  302.  If  the  pleas  delivered  substantially  vary  from  the  abstract 
submitted,  plaintiff  may  move  to  strike  them  oat :  Bolliday  v.  Bohn,  3  M.  &  G.  1 15 ; 
Flight  v.  Bmale,  4  C.  B.  766 ;  and  in  the  Exchequer  in  England  it  has  been  held 
that  in  such  case  plaintiff  may  sign  judgment  as  for  want  of  a  plea :  Baily  v.  Baker, 
9  M.  &  W.  769 ;  see  Bills  et  al  v.  Hayman,  2  Ex.  323 ;  Gabardi  v.  Harmer,  3  Ex.  239 ; 
Barney  v.  Hamilton,  4  Ex.  43 ;  Wills  v.  Robinson,  5  Ex.  302.  In  an  action  for  the 
infringement  of  a  patent,  the  court,  upon  the  affidavit  made  necessary  by  this 
section,  allowed  defendant  to  plead,  first,  not  gnilty ;  secondly,  that  the  patentee 
was  not  the  inventor ;  thirdly,  non  concessit ;  fourthly,  that  the  .invention  was  not 
a  manufacture;  fifthly,  that  the  invention  was  not  new ;  sixthly,  that  no  sufficient 
specification  was  enrolled :  Piatt  et  al  v.  Else  et  al,  8  Ex.  364.  But  where,  to  a 
similar  action,  Piatt,  B.,  allowed  the  defendant  to  plead  that  the  plaintiff  having 
petitioned  for  letters  patent,  his  petition  was  referred  to  the  Solicitor-General,  to 
whom  he  presented  in  a  paper  writing,  setting  forth  its  terms,  that  the  said  inven- 
tion consisted  of  the  matter  therein  mentioned ;  that  the  Solicitor-General,  confiding 
iu  such  representation,  reported  to  her  Majesty  that  letters  patent  might  be  granted ; 
that  the  plaintiff,  after  the  grant  of  the  said  letters  patent,  enrolled  his  specifica- 
tion, and  therein  falsely  described  his  invention ;  and  that  so  much  of  the  said 
invention  as  was  stated  in  the  specification  was  not  part  of  the  invention  for  which 
the  said  letters  patent  had  been  granted :  held,  on  motion  to  rescind  the  order  and 
disallow  the  plea,  that  it  was  bad  as  pleading  evidence:  Hancock  v.  Noyes,  9  Ex. 
388.  A  defendant  in  this  province  since  the  passing  of  this  act  having  obtained 
leave  to  plead  several  matters  to  a  declaration  for  an  assault  and  battery,  and 
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having  pleaded,  first,  not  guilty ;  secondly,  justification ;  thirdly,  son  assault  demesne, 
was  upon  the  subsequent  application  of  plaintiff  compelled  to  make  an  election 
between  "not  guilty"  and  "justification,"  "these  being  inconsistent  pleas:"  Gold- 
burgh  v.  Lesson,  2  U.C.  L.  J.  209,  per  Burns,  J.  But  it  is  now  the  practice  to  allow 
such  pleas,  though  inconsistent:  Pwcell  v.  Welsh,  5  Prac.  R.  29.  In  an  action  of 
dower,  leave  was  granted  to  plead  the  following,  1st,  Ne  imques  seizie;  2nd,  Ne  ungues 
decouple;  3rd,  a  release  of  dower :  Street  v.  Cuthbert,  MS.  Chambers,  Oct.  5,  1 865, 
per  Burns,  J.  In  an  action  of  assumpsit  in  which  the  declaration  contained  a  special 
count  alleging  that  defendant,  in  consideration,  <fec,  agreed  by  writing  under  his 
hand  to  make  and  deliver  to  plaintiff  a  good  deed  in  fee  simple  of  a  certain  lot  of 
land,  and  that  although  plaintiff  had  paid  said  consideration,  yet  that  defendant  had 
failed  to  make  said  deed,  and  the  common  indebitatus  counts  for  money  paid  by 
plaintiff  to  defendant,  <fec.,  leave  was  asked  by  defendant  to  plead — 1st.  That  he 
did  not  agree  as  alleged ;  2nd.  That  plaintiff  did  not  pay  the  consideration  in 
first  count  mentioned;  3rd.  That  the  agreement  in  first  count  mentioned  was 
obtained  by  means  of  fraud  and  covin ;  4th.  To  residue  of  declaration,  not  in- 
debted. Held  that  the  2nd,  3rd,  and  4th  pleas  might  be  allowed,  but  that  defen- 
dant should  not  ask  leave  to  deny  his  deed,  and  at  the  same  time  to  plead  in 
confession  and  avoidance  of  it  without  showing  that  something  material  may  turn 
upon  the  construction  of  it,  and  1st  plea  therefore  disallowed:  Taylor  v.  McKinlay, 
3  D".  C.  L.  J.  10.  The  allowance  or  disallowance  of  a  plea  is  to  be  determined  on 
not  by  its  quality  as  being  good  or  bad  in  law  (assuming  it  not  to  be  wholly 
frivolous),  but  with  reference  to  any  other  pleas  which  may  be  proposed,  and 
especially  upon  the  consideration  whether  theyjuestion  which  it  is  desired  to 
raise  upon  it  arises  under  any  other  plea:  Gether  v.  Capper,  25  L.  &  Eq.  417. 
And  semble,  leave  will  be  granted  to  plead  any  pleas  necessary  to  raise  every 
question  that  can  be  justly  suggested  on  any  fair  construction  of  a  contract 
declared  on,  even  a  construction  of  which  the  court  wholly  disapproves :  lb.  In 
an  action  on  a  charter  party,  by  which  a  freighter  was  to  pay  the  highest  rate  ot 
freight  which  he  could  prove  to  have  been  paid  for  ships  on  the  same  voyage, 
and  averment  of  general  performance,  and  that  the  plaintiff  was  able,  to  prove,  as 
the  fact  was,  that  the  highest  rate  of  freight  was  a  certain  sum  which  the  defen- 
dant though  he  had  notice  would  not  pay.  To  this  defendant  proposed  to  plead, 
first,  that  plaintiff  was  not  able  to  prove  nor  was  it  in  fact ;  secondly,  that  plain- 
tiff did  not  in  fact  prove  to  the  defendant  that  the  rate  of  freight  was  as  alleged. 
The  latter  plea  having  been  disallowed  at  Chambers  the  court  allowed  it,  on  con- 
dition that  it  might  be  demurred  to  at  onee,  and  argued  on  the  last  day  of  the 
then  term,  that  being  in  three  days ;  intimating  an  opinion  at  the  same  time  that 
it  was  a  bad  plea,  but  that  they  would  not  deprive  the  defendant  of  the  opportu- 
nity of  placing  it  on  the  record  to  raise  the  question  as  to  the  construction  of  the 
contract:  lb. 

A  declaration  contained  three  counts,  of  which  the  first  was  upon  the  covenant 
of  defendant  as  sheriff  of  the  county  of  Oxford,  given  under  stat.  3  Wm.  IV.  c.  8, 
and  alleged  that  defendant  had  wilfully  misconducted  himself  in  his  office  of  sheriff 
by  voluntarily  allowing  one  Sprague,  who  had  been  arrested  at  the  Buit  of  plaintiff, 
to  escape;  the  second  alleged  that  said  Sprague  being  indebted  to  plaintiff,  he 
placed  a  writ  of  capias  for  his  arrest  in  the  hands  of  the  defendant,  who,  though 
he  had  ample  opportunity  to  take  said  Sprague,  yet  failed  to  do  so,  to  the  injury 
of  plaintiff;  the  third  count  alleged  that  Sprague  being  indebted  to  plaintiff,  he 
placed  a  writ  of  capias  for  his  arrest  in  defendant's  hands,  and  that  defendant 
falsely  returned  that  said  Sprague  was  not  to  be  found  in  his  county.  Leave  to 
plead  the  following  pleas  was  granted  to  defendant:  To  first  count,  1st,  that 
Sprague  was  not  indebted  to  plaintiff;  2nd,  traverse  of  arrest ;  3rd,  that  defendant 
did  ifct  wilfully  misconduct  himself  in  his  said  office,  to  the  damage  of  plaintiff ; 
4th,  that  defendant  did  not  voluntarily  permit  said  Sprague  to  escape  modo  et 
forma.    To  second  count,  1st,  that  Sprague  was  not  indebted  to  plaintiff;  2nd, 
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not  guilty;  3rd,  that  defendant  could  not  surest  Sprague ;  4th,  plaintiff  not  dam- 
nified. To  third  count.  1st,  not  guilty ;  2nd,  Sprague  not  indebted  to  plaintiff: 
Taylor  v.  Carroll,  3  U.C.  L.  J.  10,  per  Buvns,  J.  An  affidavit  of  defendant's  attor- 
ney was  filed  which  stated  the  matters  required  by  this  section  and  also  the 
attorney's  reasons  for  believing  1st  plea  to  1st  count,  1st  plea  to  2nd  count,  and 
2ud  plea  to  3rd  count  to  be  true  iu  substance  and  in  fact :  lb. 

It  is  presumed  that  the  courts,  in  disposing  of  applications  made  under  this 
section,  will  be  guided  if  not  governed  by  cases  decided  under  the  statute  of 
An  ne,  many  of  which  will  be  directly  in  point.  They  may  be  conveniently  classed 
as  follows : — 

I. — Pleas  disallowed. 

First — Pleas  substantially  the  same,  for  example,  pleas  calculated  to  raise  a 
point  that  may  be  raised  under  other  pleas  on  the  record:  Hammond  v.  Teague, 

6  Bing.  197 ;  Reid  et  al  v.  Rem,  2  Dowl.  N.  S.  543  ;  Dawson  v.  Maedonald,  2  M.  & 
W.  26 ;  Heath  et  al  v.  Durant,  1  D.  &  L.  571 ;  Jenkins  v.  Creech,  5  Dowl.  P.O.  293  ; 
Turqnand  et  al  v.  Hawlrey  et  al,  9M,  &W.  727 ;  Legge  v.  Boyd,  9  Dowl.  P.  C.  39  ; 
Ross  v.  Clifton  et  al,  lb.  1033 ;  The  South  Eastern  R.  Co.  v.  HebUewhite,  12  A.  &  E. 
497;  Beavan  v.  Tanner,  8  DowL  P.  C.  870;  Alexander  v.  Townley,  2  Dowl.  N.  S. 
886 ;  Griffith  v.  Selby,  9  Ex.  393  ;  Municipality  of  Sandwich  v.  Drouillard,  3  U.  C. 
L.J.  113. 

Secondly — Pleas  merely  inconsistent  not  objectionable:  Wilkinson  v.  Small, 
3  Dowl.  P.  C.  564.  But  objectionable  if  pleas  grossly  inconsistent  with  each  other : 
Maclellan  v.  Howard,  4  T.  R;  194 ;  Jenkins  v.  Edwards,  5  T.  R.  97;  Dowgallv.  Bow- 
man, 3  Wils.  145:;  Anderson  v.  Anderson,  2  TV,  BL  1167 ;  Fox  v.  Chandler, lb.  905 ; 
Primer  v.  Wadbrooke,  2  Stra.  876 ;  Laughlon  v.  Ritchie,  3  Taunt.  385 ;  Orgill  v. 
Wemshead,  4  Taunt.  459:;  Chitty  v.  Hume,  13  East.  255;  Sllaw  etalv.  Lord  Alvanley 
2  Bing.  325  ;  Whale  v.  Lenny  et  al,  5  Bing.  12 ;  Steele  v.  Sterry  et  al,  1  Scott,  101 ; 
Thompsons.  Jackson  et  al,  3  M.  &  Gr.  621 ;  The  London  and  Brighton  R.  Co.  v.  Fair* 
dough,  S  Dowl.  P.  C.  278 ;  Same  plaintiffs,  v.  Wilson.,  8  Dowl.  P.  C.  40;  Griffith  v. 
Roberts,  2  M.  &  G.  907;  Needhamy.  Law,  2  Dowl.  N.S.  1027;  O'Brien  v.  Clement, 
1-5  M.  &  W.  435.  Vexatious:  Gully  et  alv.  Bishop  of  Exeter,  5  Bing.  42;  Cooling  v 
The  Great  Northern  R.  Go;  15  Q.  B.  486 ;  or  absurd :  Goodman  v.  Morrell,  1  Dowl. 
N.  S.  283 ;  or  fraudulent,  such  aa  release  by  a  co-plaintiff  who  has  no  interest  in 
the  action:  Lascaridi  et  al  v.  Gurney  et  al;  3  F:  &  F.  101. 

Thirdly — Pleas,  immaterial  and  beside  the  merits,  being,  such  as.  do  nqt  involve 
the  real  justice  of  the  case :  Murray  v.  Boucher,  9  Dowl.  P.O.  537 ;  The  London  & 
Brighton  R.  Co.  v.  Wilson,  8  Dowl.  P.  C.  40;  Phillips  et  al  v,  Claggelt,  10  M.  &  W 
102;  Steward  v.  Sunn,  12  1.  J.  Ex.  213. 

II. — Pleas,  allowed. 
First — Pleas  involving  distinct  grounds  of  defence :  Triebnerr  v.  Duerr,  1  Bing. 
N.  G.  266 ;  Pym  v.  Grazebraok  et  al;  1  Dowl.  N.  S.  489 ;  Bailey  v.  Foulkes  et  al, 

7  Dowl.  P:  C.  839. 

Secondly — Pleas  though  apparently  the  same,  where  it  is  possible  that  facts  exist 
under  which  the  pleas  raise  distinct  grounds  of  defence:  Hartv.  Bell,  1  Hodges,  6; 
Morse  v.  Appleby,  8  Dowl.  P.  C.  203  ;  Johnstonev.  Knowles,  1  Dowl.  N.S.  30;  Carrie 
v.  Almond,  5,  Bing.  N.C.  224 ;  Leuckhart  v.  Cooper  et.al,  3  Dowl.  P.O.  415  ;  Steward 
v.  Greaves  et  al,  10  M.  &  W.  711 ;  Davidson,-?..  Cooper  et  al,  11  M.  <fe  W.  778;  Roe 
v.  Fuller,  7  Ex.  220. 

Thirdly — Pleas,  apparently  but  not- necessarily  inconsistent  and  such  as  involve 
distinct  defences:  Wilson  y.  Ames-,  5-  Taunt.  340-;  Wilkinson  v.  Small,  3  Dowl. 
P.  O  564  ;  Cooper  v.  Langdon,  10  M.  &  W.  785. 

Fourthly — Pleas  showing,  different  legal  conclusions  arising  out  of  the^ame 
state  of  facts:  Curry,  v.  Arnotl,  1  Dowl*  P.  C.  249;  Gether  v.  Capper,  25  L.  <fc  Eq. 
417. 
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if  required  by  the  Court  or  a  Judge,  (/)  then  only  upon  an  on  affidavit 
affidavit  of  the  party  making  such  application  or  his  Attor- 
ney, (g)  to  the  effect  that  he  is  advised  and  believes  that  he 
has  just  ground  to  traverse  the  several  matters  proposed  to  be 
traversed  by  him,  and  that  the  several  matters  sought  to  be 
pleaded  as  aforesaid  by  way  of  confession  and  avoidance  are 
respectively' true  in  substance  and  in  fact;  (h)  and  the  costs  of  Costs. 

Fifthly  —  Pleas  to  the  several  counts  of  a  declaration  containing  more  counts 
than  one:  Vere  v.  Goldsboraugh,  1  Bing.  $f.  C.  353 ;  Langford  v.  Woods,  8  Scott, 
N.  B.  369. 

Sixthly  —  Pleas  which  taken  together  amount  to  one  entire  answer;  as  to  a 
declaration  in  debt  for  £80.  1st,  "never  indebted"  as  to  £40,  part  thereof;  and 
2nd,  a  tender  as  to  remaining  £40 :  Archer  v.  Garrard,  3  M.  &  W.  63  ;  Maeher  r. 
Billing,  3  Dowl.  P.  C.  246 ;  Vere  v.  Goldsboraugh,  1  Bing.  N.  C.  353 ;  Daniels  v. 
Lewis,  1  Dowl.  N.  S.  844 ;  Phillips  et  al  v.  Glaggett,  10  M.  &  W.  102 ;  Harvey  v. 
Hamilton,  4  Ex.  43 ;  JRosse  et  al  v.  Cummings,  2  IT.  C.  L.  J.  22*7,  per  Burns,  J.  It  is 
apprehended  that  pleas  classified  under  this  sixth  sub-division  may  be  pleaded 
together  without  leave ;  as  they  constitute  only  one  answer  to  the  several  parts 
of  the  declaration  and  may  he  pleaded  at  common  law  independently  of  the 
Statute  of  Anne :  Daniels  v.  Lewis,  1  Dowl.  N.  S.  844.  The  statute  is  confined 
to  giving  or  withdrawing  leave  to  plead  more  than  one  plea  to  the  same  matter : 
lb.  per  "Williams,  J.  Where  a  defendant  had  pleaded  two  pleas  to  the  same  matter, 
one  of  which  was  disallowed  by  a  judge,  and  he  afterwards  separately  pleaded 
them  to  different  parts  of  the  same  matter,  the  court  refused  to  set  them  aside :  lb. 

HI.— Doubtful. 

If  the  allowance  or  disallowance  of  several  pleas  under  the  foregoing  rules  be  a 
point  of  doubt  or  nicety,  the  practice  is  to  allow  them :  Trkkey  v.  Yeandall, 
1  Bing.  66 ;  Smith  v.  Dixon,  4  Dowl.  P.  C.  571 ;  Bentley  v.  KeigUey  et  al,  1  D,  &  L. 
944 ;  Bayward  v.  Bennet,  lb.  916  ;  Lord  Lucan  v.  Smith  et-al,  28  L.  T.  B.  126. 

(/)  It  is  well  to  observe  that  an  aiEdavit  is  not  made  necessary  in  all  cases, 
but  only  "if  required  by  the  court  or  a  judge."  The  practice  however  is  in 
general  for  the  court  or  judge  to  require  the  affidavit,  and  such  also  is  the  prac- 
tice in  England :  Dunmore  v.  Tarleion,  16  L.  &  Eq.  391. 

(g)  In  general  the  affidavit  may  be  to  the  effect  that  defendant  has  just  ground 
to  traverse  the  several  matters  proposed  to  be  traversed  by  him,  and  that  the 
several  matters  sought  to  be  pleaded  are  respectively  true  in  substance  and  in 
fact ;  but  in  some  cases  a  more  particular  affidavit  may  be  required.  If  made  by 
the  party,  it  should  state  that  he  is  advised  and  believes.  If  by  the  attorney,  it 
should  state  that  he  is  informed  or  instructed  and  believes :  Bowbotham  "V.  Dupree, 
5  Dowl.  P.  C.  557 ;  Schofieldr.  Huggins,  3  Dowl.  P.  C.  427.  It  may  be  made  by 
an  agent  of  defendant's  attorney:  Yeatman  v.  Distin,  3  U.C.  L.J.  51.  The  affidavit 
by  the  agent' was  to  the  effect  that  the  deponent  "  had  been  advised  by  defen- 
dant's attorney  as  to  the  facts  by  him  alleged  to  exist,  and  believed  that  to 
enable  defendant  to  defend  the  action  properly  according  to  the  eaid  facts  he 
should  plead,  &a.  (naming  the  pleas) :  lb. 

(h)  In  an  action  on  a  bill  of  exchange  drawn  by  one  A.  B.  directed  to  defen- 
dant, requiring  him  to  pay  to  the  order  of  said  A.  B.  £750,  sixty  days  after  date, 
accepted  by  defendant  and  indorsed  by  A.  B.  to  plaintiff,  defendant  obtained  a 
summons  for  leave  to  plead.  First — That  the  bill  was  accepted  by  defendant  for 
the  accommodation  of  plaintiffs  and  said  A.  B.,  without  any  value  or  considera- 
tion.   Secondly — That  same  was  accepted  for  the  accommodation  of  said  A.  B. 
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any  issue,  either  of  fact  or  of  law,  shall  follow  the  finding  or 
judgment  on  such  issue,  ({)  and  be  adjudged  to  the  successful 

without  value  or  consideration,  and  indorsed  by  A.  B.  to  plaintiffs  without  con- 
sideration. Defendant's  affidavit  stated  that  the  bill  of  exchange  in  the  declara- 
tion mentioned  was  accepted  by  defendant  without  any  value  or  consideration 
received  by  defendant  for  said  acceptance,  and  was  as  deponent  believed  for  the 
accommodation  of  plaintiffs  and  one  A.  B.,  the  drawer  thereof,  to  take  certain 
bills  accepted  by  plaintiffs,  drawn  by  said  A.  B. ;  that  deponent  was  advised  and 
believed  that  it  was  material  for  his  defence  to  the  action  that  he  should  plead 
that  his  said  acceptance  was  either  for  the  accommodation  of  plaintiff  and  A.  B. 
jointly,  or  of  said  A.  B.  only,  and  was  without  any  value  received  by  deponent ; 
summons  made  absolute,  no  cause  having1  been  shown :    Garrett  et  al  v.  Cotton, 

2  U.  C.  L.  J.  233.  So  an  acceptor  of  a  bill  of  exchange  was  upon  application  for 
leave  allowed  to  deny,  first,  his  acceptance,  secondly,  the  indorsement  to  plaintiff 
by  payee,  and,  thirdly,  to  plead  the  Statute  of  Limitations :   Yeatman  v.  Dislin, 

3  TJ.  C.  L.  J.  51.  A  defendant  having  obtained  an  order  to  plead  several  matters 
may  elect  to  abandon  it,  or  if  before  order  the  summons  has  been  adjourned  he 
may  waive  it  and  plead  without  the  order,  pleas  not  requiring  leave :  Holt  v. 
Forshatt,  30  L.  <fe  Eq.  495,  per  Jervis,  C.  J. ;  see  also  Daniels  v.  Lewis,  1  Dowl. 
TJ.S.  844.  Although  it  may  be  that  a  mere  adjournment  requires  no  order,  yet  if 
there  be  any  terms  in  favor  of  either  party  a  substantive  order  should  be  drawn 
up :  lb.  There  are  authorities  to  Bhow  that  a  party  cannot  be  compelled  to  draw 
up  an  order  he  has  obtained:  MacDougall  v.  McJiolls,  3  A.  <fc  E  813  ;  Edensorv. 
Hoffman  et  al,  2  C.  &  J.  140;  see  also  Brown,  v.  Millington,  20  L.  &  Eq.  383. 

(i)  Where  leave  is  reserved  by  a  judge  at  nisi  prius  to  enter  a  nonsuit,  the 
court  will  notwithstanding  the  leave  reserved  order  a  verdict  for  defendant  on 
one  issue  without  disturbing  the  verdict  for  the  plaintiff  on  another  if  that  course 
seems  most  consistent  with  doing  justice  between  the  parties :  Winterbottom  v. 
Lord  Derby,  L.  R.  2  Ex.  316.  The  right  of  a  defendant  to  plead  several  pleas 
under  the  statute  of  Anne,  when  exercised  necessarily,  gives  rise  to  several  dis- 
tinct issues.  The  right  extended  to  plaintiffs  as  well  as  defendants  by  this  enact- 
ment will  have  a  tendency  to  multiply  issues.  Where  there  are  several  pleas  or 
replications  to  the  same  subject  matter,  it  is  probable  that  some  are  true  and 
some  false,  so  that  some  may  be  found  for  one  party  to  the  suit  and  the  remain- 
der for  his  opponent.  As  it  is  only  just  that  a  party  pleading  false  or  improper 
pleadings  should  be  made  to  bear  the  expense  of  them,  the  statute  of  Anne  which 
first  gave  the  right  to  plead  double,  instead  of  single  as  at  common  law,  provides 
for  the  apportionment  of  costs  consequent  upon  the  decision  of  the  several  issues 
raised.  The  provision  is  in  these  words,,  "That  if  any  such  matter  (i.  e.  the 
several  matters  thought  necessary  by  a  defendant  for  his  defence  and  by  leave  of 
the  court  pleaded)  shall  upon  a  demurrer  joined  be  deemed  insufficient,  costs 
shall  be  given  at  the  discretion  of  the  court ;  or  if  a  verdict  shall  be  found  upon 
any  issue  in  the  said  cause  for  the  plaintiff  or  defendant,  costs  shall  be  also  given 
in  like  manner,  unless  the  judge  who  tried  the  said  issue  shall  certify  that  the 
said  defendant  had  a  probable  cause  to  plead  such  matter,  which  upon  the  said 
issue  shall  be  found  against  him:"  4  Anne,  cap.  16,  s.  5.  This  statute,  being  a 
remedial  one,  ought  to  be  so  construed  as  to  advance  the  remedy.  The  costs 
intended  to  be  given  appear  to  be  all  the  costs  which  attend  the  unnecessary 
pleading.  This  construction  is  analogous  to  that  which  has  been  put  upon  the 
statute  of  Gloucester,  6  Ed.  I.  cap.  1,  s.  2,  by  which  the  costs  of  the  writ  only  are 
given  to  the  plaintiff  if  he  succeed,  and  yet  that  statute  has  always  been  held  to 
give  all  the  costs  of  the  suit:  Vollum  v.  Simpson,  8B.4P,  368,  per  Heath,  J. 
Although  .a  defendant,  by  pleading  unnecessary  pleas,  may  subject  "himself  to  the 
costs  of  the  issues  raised  on  those  pleas,  yet  if  he  obtain  a  verdict  on  an  issue 
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party,  whatever  may  be  the  result  of  the  other  issue  or  issues. 
19  Vic.  p.  43,  s.  130. 

raised  by  a  plea  which  is  an  unqualified  bar  to  the  action,  and  which  if  pleaded  alone 
would  clearly  entitle  him  to  the  general  costs  of  the  trial,  the  postea  and  general 
costs  of  the  cause  must  he  adjudged  to  him :  Ragg  et  ux  y.  Wells  et  ux,  8  Taunt.  129 ; 
Edwards  v.  Bethel,  lB.it  Al.  254.  But  reason  and  common  sense  dictate  that  if 
the  defendant  has  put  the  plaintiff  to  unnecessary  expense  by  pleading  that  which 
either  in  law  or  in  fact  turns  out  to  be  unfounded,  he  should  pay  to  plaintiff  that 
expense,  although  he  maybe  successful  upon  the  general  question:  Spencer  v. 
Hamerton,  4  A.  &  E.  413.  The  principle  is  clear,  that  plaintiff  is  entitled  to  be 
reimbursed  the  expense  to  which  he  has  been  put  by  defendant  pleading  unfounded 
pleas,  notwithstanding  the  latter  being  entitled  to  the  general  costs  of  the  cause : 
Mullins  v.  Scott,  6-Bing.  N.C.  423  ;  Hart  y.  Culbush,  2  Dowl.  P.O.  456.  And  defen- 
dant, under  such  circumstances,  is  bound  to  pay  not  merely  the  costs  of  the  pleadings, 
but  the  costs  of  preparation  of  evidence  on  those  pleadings :  Spencer  y.  Hamerton, 
4  A.  &  E.  413 ;  Doe  d.  Smith  el  al  y.  Webber,  4  N.  &  M.  381 ;  s.  c.  1  H.  &  W.  10  ; 
Empson  v.  Fairfax,  8  A.  &  E.  296.  The  case  of  Othir  y.  Calvert,  1  Bing.  2*75,  which 
decides  the  contrary,  cannot  be  supported.  The  practice  which  it  lays  down  was 
condemned  in  Brooke  v.  Willet,  2  H.  Bl.  435,  and  Vollum  y.  Simpson,  2  B.  &  P.  388. 
But  defendant  will  not  be  entitled  to  the  costs  of  a  witness  brought  to  prove  an 
issue  on  which  he  failed,  though  the  same  witness  proved  an  issue  on  which  he 
succeeded  :  Richards  v.  Cohen,  1  Dowl.  P.  C.  533  ;  Larnder  v.  Dick,  2  Dowl.  P.O. 
333 ;  Eades  v.  Eoeratt  et  al,  3  Dowl.  P.  C.  687 ;  Crowlher  v.  Elwell,  4M.4W.  71. 
Uor  will  he  be  entitled  to  the  costs  of  an  issue  which  is  not  found  one  way  or  the 
other:  Vallance  v.  Adams,  2  Dowl.  P.  C.  118.  So  if  the  plea  be  bad  on  which 
the  defendant  succeeded,  he  will  not  be  entitled  to  the  costs  of  that  issue :  Cart- 
wright  v.  Cook,  1  Dowl.  P.  C.  529  ;  Goodburne  v.  Bowman,  2  Dowl.  P.  C.  206  ;  but 
if  held  good  after  argument,  he  will  be  entitled  not  only  to  the  costs  of  the  argu- 
ment, but  of  the  trial :  Gosbell  v.  Archer,  2  A.  &  E.  500.  On  the  other  hand,  if 
the  defendant  have  a  verdict  on  the  general  issue  for  instance,  and  the  Special 
pleas  be  found  for  plaintiff,  plaintiff  will  be  entitled  to  the  costs  of  those  issues, 
and  the  witnesses  to  support  them:  Hart  y.  Culbush,  2  Dowl.  P.  C.  456  ;  Dann  v. 
Crease,  lb.  269;  Spencer  y.  Hamerton,  4  A.  &  E.  413.  This  is  inapplicable  if 
plaintiff  sue  in  forma  pauperis :  Gougenheim  y.  Lane  et  al,  4  Dowl.  P.  C.  482.  In 
an  action  for  false  imprisonment,  the  defendant  paid  £5  into  court.  The  plaintiff 
recovered  £25  by  a  verdict.  A  suggestion  having  been  entered  on  the  roll  that 
the  acts  complained  of  were  done  under  7  &  8  Geo.  IV.  cap.  30,  s.  41,  was  tra- 
versed, and  a  verdict  found  for  defendant.  Held,  that  defendant  was  not  entitled 
to  the  costs  of  "the  suggestion,  either  under  the  old  law  or  this  section:  Norwood 
v.  Pill,  6  Jur.  N.S.  614.  If  a  party  is  successful  upon  demurrer,  he  is  entitled  to 
his  costs,  irrespective  of  the  determination  of  the  suit,  where  the  judgment  on 
demurrer  is  given  prior  to  the  trial  of  the  issues  in  fact :  Bentley  y.  Dawes,  23 
L.  J.  Ex.  2*79.  But  if  the  issues  in  fact  be  first  disposed  of,  and  render  unnecessary 
a  decision  of  the  issues  in  law,  the  court  may  refuse  to  hear  argument  as  to  the 
latter :  Derbishire  et  al  y.  Feehan  el  al,  1 2  U.C.C.P.  502 ;  Macmariin  y.  Thompson,  26 
U.C.Q.B.  334.  If  the  judge  certify  under  the  statute  of  Anne,  defendant  need  not 
pay  any  such  costs:  Fry  v.  Monckton,  9  Dowl.  P.  C.  967.  The  Eng.  Reg.  Gen.  7 
of  H.  T  4  Wm.  IV.,  Jervis  N.  R.  121,  from  which  our  rule  26  of  E.  T.  5  Vic.  is 
taken,  and  which  is  substantially  re-enacted  in  our  R.  G.  pr.  51,  was  held  not  to  con- 
flict with  the  practice  decided  in  Spencer  y.  Hamerton,  4  A.  &  E.  413.  Indeed  the 
rules  of  court,  and  especially  the  R.  G.  pr.  51,  more  firmly  establish  it.  Hor  did 
the  old  rules  affect  the  statute  of  Anne  as  to  the  power  of  the  judge  to  certify : 
Robinson  y.  Messenger,  8  A.  &  E.  606.  The  words  "  at  the  discretion  of  the  court," 
as  used  in  that  statute,  have  been  construed  as  not  giving  the  power  to  refuse  but 
en'ly  to  tax  costs:  Duberleyy.  Page  Hal,  2T.  R.  391.    Great  difficulty  is  frequently 
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experienced  in  the  apportionment  of  costs  under  the  statute  and  rules.  Many  of 
the  cases  depend  upon  the  particular  circumstances  attending  them,  and  are  in 
themselves  so  various  that  no  one  case  can  be  taken  as  an  unqualified  precedent: 
Staley  v.  Long,  5  Dowl.  P.  C.  616;  Benny.  Bateman,  8M.4W.  666;  Eazlewoody. 
Back,  9  M.  &  W.  1 ;  Anderson  et_  al  v.  Chapman  et  id,  7  Dowl.  P.  C.  822 ;  Mullms  v. 
Scott,  5  Bing.  N.  C.  423 ;  Lewis  v.  Holding,  2M.46.  875  ;  Rouiledge  v.  Abbott 
•et  al,  8  A.  &  E.  692;  Paddock  v.  Forrester  et  al,  2  Dowl.  N.  S.  125;  Newton  v. 
Solford  et  al,  2  D.  &  L.  826;  Freeman  v.  Rosher,  18  L.  J.  Q.  B.  105;  Davis  v. 
Davis,  5  0.  S.  453 ;  Evans  y.  Kingsmill,  4  U.  G.  Q.  B.  132;  Taylor  v.  Carr,  lb. 
149 ;  Bank  B.  N.  A.  v.  Ainley,  7  U.C.  Q.B.  521 ;  Sheldon  v.  Hamilton,  M.  T.  3  Vic. 
M.S.  R.  <fe  H.  Dig.  "  Costs,"  III.  2.  The  plaintiff  in  an  action  of  tort  had  a  verdict 
for  £5,  and  the  judge  did  not  certify  for  costs.  There  was  a  demurrer  on  the 
record  upon  a  new  assignment  previously  argued,  on  which  judgment  had  been 
given  for  the  plaintiff.  It  was  held  that  the  plaintiff  was  not  entitled  to  the  costs 
of  the  demurrer :  Dunston  v.  Paterson,  5  C.  B.  H".  S  279 ;  see  also  Reynolds  v. 
Harris,  3  C.  B.  N.  S.  267. 

Independently  of  the  statute  of  Anne,  questions  have  arisen  as  to  the  right  of 
the  parties  to  costs  when  plaintiff  succeeds  on  one  of  several  counts  in  a  declara- 
tion, and  the  defendant  as  to  the  others.  Whenever  a  plaintiff  succeeds  on  a  trial 
as  to  any  part  of  his  demand,  divided  into  counts,  whether  the  defendant  plead 
one  plea  to  all  the  counts,  or  plead  to  the  counts  separately,  plaintiff  is  entitled 
to  the  general  costs  of  the  cause;  and  defendant;  though  not  formerly  entitled 
to  his  costs  on  the  counts  or  issues  upon  which  plaintiff  fails:  Lloyd  v.  Day, 
Barnes,  149;  Butchery.  Green,  2Doug.  677;  Aslley  y.Tcung,  2Burr,  1232;  Poslan 
v.  Sianway,  5  East.  261 ;  is  now  clearly  entitled  to  a  deduction  in  respect  to 
such  counts  or  issues :  Cox  v.  Tkomason,  2  C.  &  3.  498 ;  Knight  v.  Brown,  9  Bing. 
643.  This  rule  applies  as  much  where  there  is  one  plea,  for  instance,  general 
issue  to  all  the  counts  jointly,  which  for  this  purpose  is  to  be  taken  distributively, 
as  where  distinct  issues  are  joined  on  distinct  pleas,  pleaded  to  as  many  separate 
counts :  Daniel  et  al  v.  Barry  et  al,  4  Q.  B.  59 ;  Nicholson  et  al  v.  Dyson,  1  D.  & 
L.  277 ;  Williams  et  al  v.  The  Great  Western  R.  Co.  1  Dowl.  N.  S.  16. 

The  same  principle  has  been  held  to  apply  to  a  declaration  of  one  count  only, 
but  containing  several  material  and  traversable  allegations,  to  which  the  general 
issue  is  pleaded,  and  some  only  of  the  matters  alleged,  are  found  in  plaintiff's 
favour :  Prudhomme  v.  Fraser,  2  A.  &  E.  645.  So  if  there  be  several  closes  men- 
tioned as  abuttals  in  one  count  as  trespass,  the  allegation  is  devisible,  and  the 
defendant  is  entitled  to  costs  as  to  those  closes,  of  the  breaking  of  which  he  was 
not  guilty :  Phythian  v.  White  etal,  1  M.  &  W.  216 ;  Anderson  et  al  v.  Chapman  et  al, 
5  M.  &  W.  483.  In  libel,  where  defendant  pleaded  not  guilty  and  a  justification, 
and  succeeding  on  the  first  plea  called  no  witness  as  to  the  second,  he  was  held 
entitled  to  his  costs  in  respect  of  that  plea :  Simpson  v.  Fairfax  et  al,  8  A.  &  E. 
296.  The  apportionment  of  costs  as  against  or  between  several  defendants  is 
regulated  by  section  317  of  this  act. 

Plaintiff,  ii-respectively  of  the  present  statute  and  rules  of  court,  can  recover 
costs  only  under  the  statute  of  Gloucester  as  a  part  of  his  damages,  or  under  the 
statute  of  Anne  where  there  are  double  pleas.  If  he  succeed  as  to  the  whole  of 
the  causes  of  action  sued  upon,  or  one  of  them,  his  only  claim  is  under  the  statute 
of  Gloucester.  If  defendant  succeed  on  a  plea  in  bar  of  the  causes  of  action, 
plaintiff  can  claim  costs  only  under  the  statute  of  Anne.  To  put  a  case  decided 
as  an  illustration  of  these  remarks:  a  declaration  for  injury  to  the  plaintiff's 
reversion  contained  two  counts,  to  which  the  defendant  pleaded— -first,  not  guilty ; 
secondly,  to  the  first  count,  no  reversion ;  thirdly,  a  justification,  to  which  there 
was  a  replication,  demurrer  and  judgment  for  defendant ;  fourthly,  the  Statute  of 
Limitations  to  both  counts ;  and  fifthly,  to  the  second  count,  a  plea  to  which  there 
was  a  new  assignment,  and  to  it  a  plea  of  not  guilty,  and  a  verdict  was  found  for 
the  plaintiff  on  the  plea  of  not  guilty  as  to  part  of  the  first  count,  with  contingent 
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Ruienot  HI.  (j)  No  rule  of  Court  for  leave  to  pay  money  into 

Court  or  to  plead  several  matters  shall  be  necessary  where  a 
Judge's  Order  has   been  made  for   the  same   purpose.    (&) 
•    19  Vie.  c.  43,  s.  181. 

damages ;  and  as  to  the  residue  of  the  first  and  the  second  count,  for  the  defend- 
ant, and  on  the  plea  of  no  reversion  for  the  plaintiff  as  to  both  counts,  and  on  the 
fifth  plea  the  jury  were  discharged  by  consent,  and  as  to  the  new  assignment,  the 
verdict  was  for  the  defendant:  held  that  the  plaintiff  was  not  entitled  to  the  costs 
of  the  issues  as  to  the  part  of  the  first  count  on  which  he  had  succeeded,  for  he 
had  no  right  under  the  statute  of  Gloucester,  inasmuch  as  he  could  not  have  judg- 
ment for  the  damages  assessed,  and  that  he  had  no  right  under  the  statute  of  Anne, 
since  he  had  succeeded  on  all  the  issues  as  to  that  part  of  the  count.  But  that  as 
to  the  other  part  of  the  first  count,  and  the  second  count,  he  was  entitled  under 
"the  statute  of  Anne  to  the  costs  of  one  special  plea,  including  a  portion  of  the 
expenses  of  briefs  and  witnesses,  inasmuch  as  the  defendant  succeeded  on  the  first 
issue  as  to  that  part  of  the  first  count,  and  on  the  second  count;  and  the  plaintiff 
obtained  a  verdict  on  the  issues  raised  on  two  other  special  pleas:  Howell  v. 
Rodbard,  4  Ex.  309.  So  where  to  a  declaration  in  assumpsit  the  defendant 
pleaded  several  pleas  upon  which  issues  were  joined  and  also  a  plea  to  which  the 
plaintiff  demurred,  and  the  issues  were  tried  and  found  for  the  plaintiff,  and  after- 
wards judgment  was  given  for  the  defendant  on  the  demurrer,  the  court  holding 
the  declaration  insufficient:  held  that  the  plaintiff  was  not  entitled  under  the 
statute  of  Anne  to  the  costs  of  the  issues  found  for  him,  as  no  issue  in  fact  had 
been  found  for  the  defendant  also :  Partridge  v.  Gardner,  4  Ex.  303.  The  object 
of  the  statute  of  Anne  is  to  punish  a  defendant  for  improperly  pleading  pleas 
which  he  cannot  support ;  but  there  are  other  statutes  which  punish  a  plaintiff  for 
bringing  a  frivolous  suit  though  he  succeed:  43  Elizabeth,  cap.  6,  21 ;  1  Jac.  cap. 
16,  s.  6;  22  &  23  Car.  II.  cap.  9. 

0")  Taken  from  Eng.  Stat.  15  <fe  16  Tic.  cap.  16,  s.  82. 

(J)  If  a  judge  in  Chambers  refuse  leave  to  plead  several  matters,  the  party  who 
made  the  application  can  move  the  court  in  banc  :  Johnstone  v.  Knowles,  1  Dowl. 
N.  S.  30.  In  such  a  case  it  would  seem  to  be  unnecessary  for  him  in  his  rule  to 
notice  the  proceedings  previously  had  before  the  judge  in  Chambers:  lb.  And  if 
the  judge  to  whom  application  is  in  the  first  instance  made,  though  granting 
leave  as  to  some  pleas,  withhold  it  as  to  others,  the  party  dissatisfied  may  apply 
to  the  'court  to  be  allowed  to  file  additional  pleas.  If  the  proposed  additional 
pleas  be  consistent  with  what  the  judge  in  Chambers  has  already  done,  the  parties 
should  again  apply  to  him.  It  is  very  inconvenient  for  the  court  in  banc  to  be  called 
upon  to  say  what  pleas  shall  or  shall  not  be  allowed  in  a  case:  Smith\.  Goldsworthy, 
2  Q.  B.  720,  per  Denman,  C.  J.  But  if  the  application  to  the  Court  be  to  allow  par- 
ticular pleas  disallowed  by  the  judge  in  chambers,  then  it  would  appear  that  the 
application  should  be  to  rescind  the  judge's  order :  Pyrn  v.  Grazecrook  et  al,  1  Dowl. 
N.  S.  489 ;  see  also  The  South  Eastern  R.  Co.  v.  Sprot,  11  A.  &  E.  161.  And,  on 
the  contrary,  if  at  all  consistent  with  the  judge's  order,  it  would  seem  unnecessary 
to  notice  the  previous  proceedings  when  applying  to  the  full  court:  Smith  v. 
Goldsworthy,  2  Q.  B.  Ill;  Graham  v.  Furber,  2  C.  L.  Rep.  11  n,  b.  The  appli- 
cation to  the  court  would  be  in  the  nature  of  an  appeal  from  the  decision  of  the 
judge :  see  Waddell  v.  Corbett  et  al,  26  TJ.  C.  Q.  B.  243.  Such  and  similar  appli- 
cations should  be  made  in  the  course  of  the  term  next  after  the  decision  of  the 
judge :  Orchard  v.  Moxsy,  2  El.  <fe  B.  206,  affirmed  in  Collins  et  al  v.  Johnson,  16 
C.  B.  588 ;  see  also  Baith  of  Montreal  v.  Harmon,  19  U.  C.  C.  P.  116 ;  see  further 
note  w  to  section  48.  The  court,  before  the  C.  L.  P.  Act,  has  allowed  a  defendant 
10 
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Certain  112.  (I)  The  following  pleas,  or  any  two  or  more  of  them 

be  pleaded  may  be  pleaded  together  as  of  course,  without  leave  of  the 
without  Court  or  a  Judge,  that  is  to  say  :  a  plea  denying  any  contract 
or  debt  alleged  on  the  declaration,  (m)  a  plea  of  tender  as  to 
part,  a  plea  of  the  Statute  of  Limitations,  set-off,  (n)  discharge 
of  the  Defendant  under  any  Bankrupt  or  Insolvent  law,  plene 
administravit,  plene  administravit  preeter,  infancy,  coverture, 
payment,  accord  and  satisfaction,  release,  not  guilty,  a  denial 
that  the  property  an  injury  to  which  is  complained  of  is  the 
Plaintiff's,  leave  and  license,  son  assault  demesne,  and  any 
other  pleas  which  the  Judges  of  the  said  Superior  Courts,  or 

to  add  pleas  after  a  demurrer :  Smart  et  al  v.  Sandars  et  al,  3  C.  B.  380 ;  and  in  one 
case,  even  after  a  notice  of  trial  and  countermand,  the  trial  not  being  thereby 
delayed:  Field,*?.. Sawyer,  5  D.  &  L.  777. 

(I)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  S.-84;  substantially  a  re-enact- 
ment, with,  amendments,  of  Eng.  Rule  13,  T.  T.  1  Wm.  IV. :  Jervis  N.  R.  46. 

(m)  In  the  practical  application  of  this  section,  there  may  be  some  difficulty 
experienced.  There  are  "contracts  consisting  of  several  parts,  which  cannot  be 
denied  without  as  many  distinct  pleas.  Thus,  the  contract  of  the  indorser  of  a 
promissory  note  is  to  pay  it,  if  the  maker  do  not,  provided  he.  the  indorser,  receive 
notice  of  non-payment  by  the  maker.  Now  the  plea  of  "  did  not  endorse  "  only 
puts  the  fact  of  indorsement  in  issue,  which  is  only  one  part  of  the  contract :  see 
Marston  v.  Allen,  8  M.  &  W.  494 ;  Adamsy.  Jones,  12  A.  <fc  E.  455  ;  Hayes  v.  Caul- 
field,  5  Q.B.  81 ;  Wood  y.Oonnop,  lb.  292 ;  Bromage  et  al  v.  Lloyd  et  al,  1  Ex.  32 ;  Sell 
v.  Lord  lngestre,  1 2  Q.  B.  Sit ;  Lloyd  v.  Howard,  16  Q.  B.  995.;  Palmer  v.  Richards, 
15  Jur.  41.  If  defendant  do  not  expressly  deny  notice  of  non-payment,  he  will  be 
taken  to  have  admitted  it.  This  latter  plea  is  necessary  to  the  denial  of  the 
remaining  part  of  the  contract,  and  by  this  means  the  whole  contract  is  denied 
within  the  meaning  of  the  enactment.  It  is  apprehended  that  any  number  of  pleas 
may  be  used  which,  in  consequence  of  the  peculiarity  of  the  contract  sued  upon, 
may  become  necessary  for  the  purpose  of  denial.  It  is  the  peculiarity  of  the  con- 
tract of  the  indorser  of  a  promissory  note  which  renders  it  necessary  to  use  two 
pleas  in  order  to  deny  it.  The  mere  denial  of  the  indorsement  will  admit  the 
notice,  and  the  denial  of  the  notice  will  admit  the  indorsement.  It  is  very  true, 
if  the  defendant  succeed  on  either,  that  it  affords  an  answer  to  the  action-;  but  the 
contract  is  of  a  two-fold  character,  and  the  two  pleas  do  not  cover  the  same  ground, 
but  are  distinct,  applying  to  two  several  parts  of  the  contract.  Non-assumpsit,  if 
allowable,  might  have  traversed  both ;  but  the  new  rules  compel  a  defendant  in  a 
case  like  this  to  traverse  the  contract  severally  by  distinct  answers.  Taking  section 
105  with  section  112  of  this  act,  and  construing  them  with  the  rules,  the  indorser 
of  a  note  may  deny  the  indorsement  and  want  of  notice  without  asking  permission 
to  do  so :  Rosse  et  al  v.  Cummings,  2  TJ.  C.  L.  J.  227.  In  an  action  by  bearer  of  a 
promissory  note  against  maker,  defendant  cannot  without  leave  plead  denying  that 
plaintiff  is  the  bearer,  and  also  a  special  plea  in  confession  and  avoidance !  Every 
v;  Wheeler,  3  U.  C.  L.  J.  11.  If  defendant,  without  leave,  plead  several  pleas  which 
he  has  no  right  to  plead,  plaintiff  may  sign  judgment:  section  113. 

(n)  An  equitable  plea  cannot  be  pleaded  as  a  plea  of  set-off,  and  therefore  if 
pleaded  with  other  pleas  without  a  judge's  order,  entitles  plaintiff  to  sign  judg- 
ment: Watt  v.  George,  3  U.  C.  L.  J.  71. 
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any  four  of  them  of  whom  the  Chief  Justices  of  the  said 
Courts  shall  be  two,  by  any  rule  or  order  to  be  from  time  to 
'time  made  in  Term  or  in  vacation,  order  and  direct,  (iin) 
19  Vic.  c.  43,  s.  133. 

113.  (o)  Except  in  the  cases  herein  specially  provided  in  other 

«       r    ->    •(•    •  i  it  li  l-  casesseveral 

tor,  (p)  if  either  party  plead  several  pleas,  replications,  avow-  pleas,  &e., 
ries,  cognizances  or  other  pleadings  (q)  without  leave  of  the  niedwitnout 
Court  or  a  Judge  (»•),  the  opposite  party  may  sign  judg- 

(nn)  Several  pleas  to  distinct  parts  of  the  declaration,  and  which,  if  taken 
together,  formed  but  one  entire  defence,  might  and  still  may  be  pleaded  without 
any  leave  for  that  purpose,  such  as  tender  to  part  and  never  indebted  to  the  resi- 
due :  Archer  v.  Gerrard,  3  M.  &  W.  63 ;  or  a  special  plea  to  part,  and  another 
special  plea  to  the  residue. without  any  general  issue  to  the  whole:  Vere  v.  Golds- 
borough,  1  Bing.  N.  C.  353.  Besides,  a  defendant  is  not  compelled  to  plead  all  the 
pleas  for  which  he  has  obtained  leave ;  he  may  plead  a  plea  to  part  under  leave  to 
plead  a  plea  to  the  whole  declaration,  or  he  may  abandon  some  of  the  pleas : 
Fryer  v.  Andrews,  1  Ex.  471.  Defendant  cannot,  without  obtaining  leave,  traverse 
separately  two  distinct  allegations  in  the  declaration,  each  plea  being  an  answer 
to  the  whole  cause  of  action :  McKay  v.  Burley,  4  U.  C.  L.  J.  38.  There  is  no 
necessity  to  obtain  leave  to  plead  several  pleas  when  two  or  more  pleas,  or  no 
pleas  except  those  mentioned  in  this  section,  are  pleaded  to  the  same  part  of  the 
declaration  or  debt  or  cause  of  action :  Archer  v.  Gerrard,  !Etf,  63 ;  nor 
where  several  defendants  sever  in  pleading,  and  each  pleads  only  such  plea  or 
pleas  as  he  alone  might  plead  without  leave :  Cazneau  v.  Morrice  et  al,  25  L.  J. 
Q.  B.  126. 

(o)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  86. 

(p)  By  preceding  section  112  or  rules  to  be  made  thereunder. 

(q)  To  a  count  alleging  an  agreement  by  B.  to  serve  A.  as  a  clerk,  and  not  to, 
leave  without  notice,  B.  pleaded  that  whilst  he  was  in  A.'s  employment,  B.  with- 
out any  just  cause  or  provocation  insulted  and  abused  him,  whereupon  he  gave 
him  notice  that  he  should  forthwith  leave  his  service.  And  to  this  plea  A.  (with- 
out obtaining  leave  to  reply  double)  replied  thus — A.  takes  issue  on  B.'s  plea, 
and  further  says  that  the  notice  intended  in  the  declaration  was  a  reasonable  ani 
a  proper  notiee,  but  that  the  notice  mentioned  in  B.'s  plea  was  not  a  reasonable- 
or  a  proper  notice.  B.  having  signed  judgment  under  the  section  of  the  English, 
C.  L.  P.  Act,  corresponding  with  the  one  here  annotated,  the  court  set  it  aside- 
without  costs,  but  declined  to  decide  whether  or  not  the  replication  was  double 
or  the  plea  regular :  Messiter  v.  Rose,  13  C.  B.  162. 

(r)  If  a  party  who  having  obtained  leave  to  plead  several  matters  by  order  of 
a  judge  plead  contrary  to  the  effect  of  such  order,  even  though  by  mistake,  the 
opposite  party  may  move  to  strike  them  out  of  the  pleas :  Holliday  v.  Bohn,  3  M. 
AG.  115:  Flight  v.  Smale,  4  C.  B.  766;  or  according  to  the  decisions- of  the 
Exchequer  in  England,  may  sign  judgment :  Baity  v.  Baker,  9  M.  &  W.  769 ;  Hills 
et  al  v.  Haymen,  2  Ex.  323 ;  Gabardi  v.  Harmer,S  Ex.  239 ;  Harvey  v.  Hamilton, 
4  Ex.  43  ;  Wills  v.  Robinson,  5  Ex.  302.  But  a  departure  from  the  order  which 
is  not  substantial  or  calculated  to  embarrass  will  not  entitle  the  opposite  party 
to  take  either  of  these  proceedings :  Wills  v.  Robinson,  5  Ex.  302  ;  Dunmore  v. 
Tarleton,  1  C.  L.  Bep.  19. 
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ment,  (i)  but  such  judgment  may  be  set  aside  by  the  Court 
or  a  Judge  upon  an  affidavit  of  merits,  and  on  such  terms  as 
to  costs  and  otherwise  as  they  or  he  may  think  fit.  (ss)  19 
Vic.  c.  43,  s.  135. 

■Objections  B34.  (<)  All  objections  to  the  pleading  of  several  pleas, 
;heard.to  be  replications  or  subsequent  pleadings,  or  several  avowries  or 
cognizances,  on  the  ground  that  they  are  founded  on  the 
same  ground  of  answer  or  defence,  shall  be  heard  upon  the 
rule  to  show  cause  or  the  summons  to  plead  several  mat- 
ters. O)     19  Vic.  c.  43,  s.  132. 

(s)  In  an  action  on  a  promissory  note  defendant  without  leave  pleaded,  1.  non 
fecit ;  2.  denial  of  presentment ;  3.  a  special  plea  admitting  the  note,  but  avoid- 
ing it  by  showing  a  want  of  consideration.  Plaintiff  signed  judgment.  Held  that 
as  the  first  and  third  pleas  were  inconsistent  and  set  up  two  distinct  defences  to 
the  same  cause  of  action,  the  defendant  should  not  have  pleaded  them  without 
leave,  and  that  judgment  was  rightly  signed  by  plaintiff:  Le  Claire  et  al  v.  Prud- 
homme,  2  U.C.  L.J.  229 ;  see  further  Westlake  v.  Abbott,  i  U.C.  L.J.  46.  So  where 
to  a  declaration  for  a  malicious  arrest  containing  only  one  count  defendant  with- 
out leave  pleaded^l .  not  guilty ;  2.  that  he  did  not  maliciously  cause  the  plain- 
tiff to  be  arrested,  <fec. ;  3.  that  he,  defendant,  had  reason  to  believe  that  plaintiff 
had  parted  with  his  property,  <fec.  Plaintiff  thereupon  signed  judgment.  Defen- 
dant obtained  a  summons  to  set  aside  the  judgment  with  costs,  on  the  ground 
that  "  it  had  been  signed  after  pleas  had  been  filed  and  served,  and  was  conse- 
quently irregular,"  but  held  that  "  the  pleas  Bliould  not  have  teen  pleaded  with- 
out leave,  and  consequently  that  the  judgment  was  rightly  signed:  Wilkins  v. 
Blacklock,  2  U.  C.  L.  J.  232.  So  where  to  a  declaration  by  plaintiff  as  bearer 
against  defendant  as  maker  of  a  promissory  note,  defendant  without  leave  pleaded 
— 1.  plaintiff  not  bearer  of  the  note  ;  2.  want  of  consideration ;  3.  fraud ;  and  the 
plaintiff  thereupon  Bigned  judgment ;  held  regular :  Every  v.  Wheeler,  8  TJ.  C. 
L.  J.  11. 

(ss)  The  usual  terms  are  "  on  payment  of  costs :"  McKay  v.  Burley,  4  U.  C.  L.  J. 
88.  But  the  statute  says,  "on  such  terms  as  to  costs  and  otherwise."  An  order 
was  made  in  one  case  relieving  defendant  on  the  merits  and  setting  aside  the  judg- 
ment on  the"  conditions  precedent,  that  defendant  should  pay  £50  into  court  (that 
sum  being  sufficient  to  cover  the  amount  for  which  judgment  was  signed)  to  abide 
the  event  of  the  suit,  and  upon  payment  of  all  costs  and  signing  the  judgment 
and  subsequent  proceedings  thereon  and  the  costs  of  the  application,  and  further 
as  the  cause  was  in  the  "  inferior  jurisdiction,"  upon  the  terms  of  defendant  allow- 
ing plaintiff  to  go  to  trial  at  the  then  next  sitting  of  the  county  court,  taking  one 
day's  notice  of  trial:  Every  v.  Wheeler,  3  U.  C.  L.  J.  11. 

(r) -Taken  from-Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  83. 

(«)  From  the  concluding  words  of  this  section  the  inference  might  be  that  no 
application  involving  objections  to  the  pleading  of  several  pleas,  (fee,  can  be 
entertained  in  banc  by  way  of  appeal  from  the  judge's  order  allowing  several 
pleas,  but  the  courts  in  England  have  given  a  different  construction  to  the  sec- 
tion :  Griffith  v.  Selby,  9  Ex.  393.  If  either  party  consent  to  the  pleading  of  several 
matters,  he  will  not  be  permitted  afterwards  to  move  the  court  to  set  aside  any 
of  the  pleadings  pleaded  with  his  consent :  ffowen  v.  Carr,  6  Dowl.  P.  C.  305. 
In  all  cases  in  which  a  judge's  order  to  plead  several  matters  is  rendered  neces- 
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£13.  (v)  One  new  assignment  (V)  only  shall  be  pleaded  One  now 

,  r     ,  i  ...  -,,    assignment 

to  any  number  of  pleas  to  the  same  cause  or  action,  and  sucn  oniytoseve- 

sary,  the  original  order  or  a  copy  thereof  must  be  either  attached  to  the  nisi  prius 
record  or  demurrer  book  or  be  copied  in  the  margin  thereof:  Rule  M.  T.  1863,  23 
U.O.  Q..B.  68.  In  ease  of  noncompliance  with  this  rule,  the  clerics  or  deputy  clerks 
of  the  crown  are  not  to  pass  the  record,  nor  shall  the  demurrer  be  argued :  lb. 

(v)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  87  ;  founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  45.  The  object  of  this  sec- 
tion is  to  prevent  unnecessary- prolixity,  whereby  in  some  cases  to  several  pleas 
there  have  been  as  many  distinct  new  assignments  as  pleas,  and  before  issue  as 
many  replications  as  pleas  both  to  the  declaration  and  new  assignment,  so  that 
the  same  pleading  in  the  same  form  of  words  has  been  repeated  over  and  over 
again  without  reason  or  meaning. 

(w)  The  neoessity  for  a  new  assignment  generally  arises  in  two  ways;  first, 
where  the  plaintiff  complains  of  one  of  several  trespasses,  in  a  form  so  general 
that  it  is  applicable  to  any  of  them,  and  a  trespass  in  respect  of  which  the  action 
is  not  brought  is,  either  by  mistake  or  design,  justified  by  the  defendant ;  secondly, 
where'  the  defendant  pleads  justification  of  the  trespass  complained  of,  but  the 
plaintiff  maintains  that  there  has  been  an  excess  beyond  what  the  circumstances 
justify,  of  which  several  examples  may  be  found  in  subsequent  notes  to  this  section. 
One  object  of  a  new  assignment  is  to  make  certain  what  the  plea  has  rendered 
_  uncertain ;  as  where  the  defendant  mistakes  the  nature  of  plaintiff's  demand,  and' 
pleads  a  good  answer  to  something  which  is  not  the  cause  of  action  sued  upon  : 
James  v.  Jjingham  et  al,  5  Bing.  N.  C.  657,  per  Tindal,  C.  J. ;  see  also  West  v. 
Ajibbs  et  al,  4  C.  B.  172.  Though  a  declaration  in  debt  be  very  general,  and 
though  the  plea  be  equally  genenal,  if  there  never  could  be  any  doubt  between 
the  parties  that  the  action  is  brought  for  the  balance  of  an  aecount,  there  will  be 
no  necessity  for  a  new  assignment:  James  v.  Lingham  et  al,  5  Bing.  N.  C.  553. 
Where  plaintiff  declared  in  debt  for  £100  due  for  work  and  labour  and  on 
an  account  stated,  to  which  defendant  pleaded  payment  of  £100  in  satisfaction 
of  the  causes  of  action  mentioned  in  the  declaration,  and  plaintiff  proved  ^hat 
,£96  17s.  lid,  was  due  to  him  for  the  balance  of  his  account,  after  giving  credit 
for  the  £100  he  had  received,  and  that  defendant  had  admitted  the  correctness 
of  his  account :  held,  that  plaintiff  was  entitled  to  a  verdict  without  a  new  assign- 
ment: lb. ;  see  also  Kenningham  v.  Alison,  2  Dowl.  13.  S.  668.  Where  the  plain- 
tiff's demand  is  defined  by  a  bill  of  particulars,  and  it  appears  that  he  claims  a 
balance  only  after  giving  credit  for  payments  whenever  made,  the  plea  of  payment 
applies  as  to  that  balance:  Eastwick  v.  Harman,  8  Dowl.  ?.  C.  401,  per  Alder- 
eon,  B. ;  which  for  the  purposes  of  pleading,  is  taken  to  be  theparticular  sum  for 
which  the  action  is  brought :  Dite  v.  Hawker,  1  D.  &  L.  189.  Thus,  plaintiff  de- 
clared in  indebitatus  assumpsit  for  work  and  labor  done  and  on  an  account  stated  for 
£16  3s.  10A  :  plea,  except  as  to  £2  3s.  lOi  (paid  into  court),  that  the  defendant, 
after  the  accruing  of  the  debt,  and  before  the  commencement  of  the  suit,  paid  to 
the  plaintiff  and  the  plaintiff  accepted  money  to  a  large  amount  in  full  satisfaction, 
of  the  debt  in  the  declaration  mentioned.  Replication,  denying  the  payment  and 
acceptance  as  alleged.  It  appeared  at  the  trial  that  the  original  sum  due  was 
£30  2s.  10d.,  of  which  £14  had  been  paid,  leaving  the  balance  claimed  in  the  action 
of  £16  3s.  lOd.  Held,  that  the  issue  raised  upon  the  pleadings  was,  whether,  the 
money  paid  was  in  satisfaction  of  the  debt  in  the  declaration  mentioned,  and  that 
defendant  having  failed  to  show  payment  beyond  £14,  the  plaintiff  was  entitled 
to  a  verdict  for  £14,  the  balance,  less  the  money  paid  into  court:  lb. ;.  see  also 
Freeman  v.  Grafts,  6  Dowl.  P.  C.  689.  But  where  the  declaration,  is  general,  and 
the  plea  narrows  it,  stating  the  demand  to  be  in  respect  of  a  claim  which  it  shows 
to  have  been  satisfied,  and  plaintiff  contends  that  the  plea  is  wrong  in  so  narrow- 
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rai  picas  to  new  assignment  shall  be  consistent  with  and  confined  by  the 
cause  of  particulars  delivered  in  the  action,  if  any,  (x)  and  shall  state 
allIL,n'         that  the  Plaintiff  proceeds  for  causes  of  action  different  from. 

ing  the  declaration,  he  should  new-assign :  Rogers  v.  distance,  1  Q.  B.  77.  Thns> 
debt  in  the  common  form  for  work  and  labor.  Particulars  of  demand  for  contract 
work  and  extra  work.  Plea,  that  plaintiff  and  defendant  by  consent  gave  up  a 
contract  originally  made  between  them  for  work,  plaintiff  agreeing  to  accept 
certain  work  which  had  been  done  under  the  contract  at  a  reduced  price ;  that  by 
virtue  of  such  agreement  defendant  became  indebted  to  plaintiff  in  the  amount 
mentioned  in  the  declaration,  and  that  defendant,  in  pursuance  of  that  agreement, 
paid  plaintiff  and  he  accepted  the  said  amount.  Replication  traversing  the  pay- 
ment and  acceptance.  Held,  that  on  these  pleadings  the  plaintiff  could  not  give 
evidence  of  any  demand  not  a  subject  of  the  second  agreement,  and  that  to  enable 
himself  to  recover  for  extra  work,  he  ought  to  have  new-assigned:  lb.  In  such  a 
case  the  particulars  of  demand,  even  if  they  had  been  confined  to  extra  work, 
could  not  aid  the  plea :  lb.  It  may  be  mentioned  that  whenever  plaintiff  goes  for 
a  balance  of  an  account,  whether  there  be  a  plea  of  payment  or  credit  be  given 
to  defendant  for  a  part  in  the  declaration,  plaintiff  must  under  the  general  isBue 
prove  the  whole  account :  Price  v.  Bees,  1 1  M.  &  W.  676. 

(x)  A  defendant  by  calling  for  particulars  before  pleading  may  be  so  informed 
as  to  make  it  impossible  for  him  to  mistake  the'declaration,  and  thus  prevent  in  a 
great  measure  the  necessity  for  a  new  assignment.  The  office  of  a  new  assignment 
is  practically  to  explain  that  which  is  left  ambiguous  on  the  face  of  the  declaration 
owing  to  its  generality :  West  v.  Nibbs  et  al,  4  C.  B.  184,  per  Williams,  J.  Particulars 
of  demand  where  allowable  have  the  same  effect,  though  they  form  no  part  of  the 
record :  Dempster  et  al  v.  Purnell,  1  Dowl.  N.S.  168.  The  object  of  a  bill  of  particu- 
lars is  to  control  the  generality  of  the  declaration ;  but,  as  remarked  by  a  learned 
judge,  in  nine  cases  out  of  ten  they  are  applied  for  to  entrap  the  plaintiff  within 
certain  limits,  and  the  court  should  be  careful  not  to  allow  plaintiffs  to  be  tied 
up  too  tightly  by  such  means :  Rennie  et  al  v.  Beresford  et  al,  3  D.  <fc  L.  468,  per 
Aldarson,  B. '  There  is  a  distinction  between  the  explanation  of  a  charge  made  in 
a  bill  of  particulars  and  the  charge  itself.  For  instance,  if  in  a  bill  by  a  surveyor 
for  services  performed  by  him,  matters  such  as  stationery,  travelling  expenses, 
■  <fec,  were  of  themselves  and  by  themselves  the  distinct  subject  of  a  charge;  no 
doubt  there  ought  to  be  particulars  given  of  each,  but  usually  that  is  not  so,  nor 
is  it  necessary  that  it  should  be  so  in  a  surveyor's  bill,  as  such  matter  is  mere 
explanation  of  the  charge.  In  such  an  action  particulars  claiming  certain  aggre- 
gate sums  in  respect  of  the  survey  stated,  number  of  miles,  travelling  expenses, 
printers'  accounts,  stationery  accounts,  ic,  are  sufficient  particulars  without 
specifying  the  number  of  fields  surveyed,  the  time  employed,  the  number  of  per- 
sons engaged,  <fec. :  lb.  ;  see  also  Higgins  v.  Ede  et  al,  15  M.  &  W.  76 ;  Irving  v. 
Baker,  15  L.  J.  Q.  B.  322 ;  Boulton  v.  Pritchard,  A  D.  &  L.  117.  But  in  an  action 
on  the  indebitatus  counts  by  a  broker  to  recover  the  amount  of  shares  purchased 
by  him  for  defendant,  and  commission  on  the  same,  the  court  obliged  him  to 
furnish  the  dates  of  the  purchases  within  the  compass  of  a  few  days  and  the  names 
of  the  parties  from  whom  he  purchased  :  Berkley  v.  Be  Vere,  4  t>.  &  L.  97.  The 
chief  object  of  particulars  is  to  give  substantial  information  to  the  defendant  of 
plaintiff's  demand,  and  in  order  to  limit  the  proof  of  the  latter  to  the  causes  of 
action  in  the  declaration  mentioned.  The  cases  have  gone  great  lengths  in  sup- 
porting particulars  where  they  have  really  varied  from  the  evidence  given  by 
plaintiff  when  the  defendants  could  not  under  the  circumstances  have  been  misled. 
It  is  not  for  the  court  to  look  to  the  fact  ol  the  party  having  been  misled,  but 
whether  under  the  ordinary  circumstances  in  which  a  man  would  view  the  case 
there  might  have  been  an  actual  misleading.    That  depends  upon  the  wisdom  of 
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all  those  which  the  plea  professes  to  justify,  or  for  an  excess 
over  and  above  what  all  the  defences  set  up  in  such  pleas 
justify,  or  for  both,  (y)    19  Vic.  c.  43,  s.  136. 

the  party,  and  there  is  no  criterion  unless  the  court  adopt  this — the  whole  cir- 
cumstances being  looked  at,  would  a  reasonable  man  be  deceived  by  the  form  of 
the  particulars  ?  The  true  criterion  therefore  is  not  whether  the  defendant  has 
been  actually  misled,  but  whether  the  particulars  are  of  such  a  nature  that  a. 
reasonable  person  would  be  misled  by  them :  Law  v.  Thompson  et  td,iD.&  L.  54. 
In  pursuance  of  this  principle  it  has  been  frequently  decided  that  a  mistake  in  a 
bill  of  particulars  not  calculated  to  deceive  or  mislead  the  party  to  whom  the  bill 
is  given,  will  not  be  held  to  be  material,  and  will  not  be  allowed  as  a  valid  objec- 
tion at  the  trial :  Barney  v.  Simpson,  6  0.  S.  96,  per  Sherwood,  J,  Thus  an  error 
in  the  date  of  a  promissory  note  as  given  in  a  bill  of  particulars  has  been  in  one 
case  held  immaterial :  lb.  But  in  an  action  for  work  and  labor,  the  particulars 
of  the  plaintiff's  demand  stated  the  action  to  be  brought  "  to  recover  from  the 
defendants  the  sum  of  £450  claimed  by  the  plaintiff  for  his  services  as  clerk  or 
manager  to  the  defendants,  from  October,  1837,  to  October,  1839."  An  order 
was  made  for  further  and  better  particulars,  when  the  plaintiff  delivered  the  same 
with  the  addition  of  the  words  "  after  the  rate  of  £200  per  annum."  Held  that 
plaintiff  could  not  give  evidence  of  a  claim  for  commission  on  the  amount  of  business 
done  by  defendants,  through  his  introduction  :  Law  v.  Thompson  et  al,  4  D.  &  L.  54. 
So  where  plaintiff  in  his  declaration  and  particulars  claimed  damages  for  certain 
articles  deposited  with  the  defendant,  which  had  not  been  returned,  and  of  which 
due  care  had  not  been  taken.  Under .  the  former  description  in  his  particulars 
he  set  out  certain  articles  of  glass,  which  however  turned  out  to  have  been 
destroyed.  Held  that  under  such  particulars  he  was  not  entitled  to  recover 
damages  in  respect  of  those  articles :  Moss  v.  Smith,  8  Dowl.  P.  C.  537.  But 
under  a  bill  of  particulars  for  work  and  labour,  the  court  allowed  plaintiff  to  give 
in  evidence  an  acknowledgment  of  a  specific  balance  due  for  work  and  labour : 
Drummond  v.  Bradley,  Dra.  Rep.  254.  The  usefulness  of  particulars  as  a  preven- 
tative of  new  assignments  will  be  apparent  in  actions  of  trespass  particular^. 
In  trespass  it  lias  been  held  that  defendant  may  obtain  particulars  of  plaintiffs 
cause  of  action  before  declaration :  Nevills  v.  Hervey,  T.  T.  3  <fc  4  Vic.  MS.  E.  & 
H.  Dig.  "  Particulars  of  Demand,"  8.  The  court  will  always  require  some  special 
ground  for  an  application  for  particulars  where  none  have  been  given  by  plaintiff; 
otherwise  in  every  case  of  trespass  it  would  be  a  step  in  the  cause  to  apply  for 
particulars  on  the  affidavit  of  defendant,  who  would  never  know  what  the  griev- 
ances complained  of  were.  There'  ought  to  be  some  special  statement  of  the 
property,,  and  the  court  should  see  some  reasons  for  granting  a  rule :  Horfock  v. 
Lediard,  2  Dowl.  N.  S.  211,  per  Parke,  B.  .  The  same  rule  has  been  applied  to 
special  actions  for  breach  of  contract :  Pylie  YrSlephen,  8  Dowl.  P.  C.  111.  Before 
this  act  it  has  been  held  that  a  court'of  common  law  cannot  compel  a  plaintiff  to 
give  particulars  of  matters  which  he  does  not  claim  in  his  declaration.  Thus  in 
an  action  for  the  value  of  goods  supplied  to  a  third  party,  on  the  false  represent 
ation  of  the  defendant,  the  court  would  not  compel  the  plaintiff  to  give  a  parti- 
cular of  goods  supplied  to,  and  bills  of  exchange,  &e.,  given  by  such  third  party 
such  goods  and  bills  not  being  claimed  by  the  terms  of  the  declaration  •  Luck  et 
al  v.  Handley,  4  Ex.  486. 

(y)  A  new  assignment  is  in  the  nature  of  a  new  declaration.  In  effect  the 
plaintiff  says,  "  I  do  not  dispute  in  this  action  the  truth  of  your  plea ;  my  decla- 
ration is  for  a  cause  of  action  differing  from  that  which  you  have  answered  "  or 
he  may  say,  "  I  dispute  the  truth  of  your  plea,  but  my  declaration  is  also  for 
another  cause  of  action  differing  from  that  which  you  have  attempted  to  answer-" 
'Grove  v,  Withers,  4  Ex.  881,  per  Parke,  B.    To  do  the  latter  is  to  reply  and  new 
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astfmnent7      '  ^®"  ^  ^°  P'ea  wkich  ^as  already  been  pleaded  (a)  to 

assign  at  the  same  time.  A  trespass  justified  may  be  so  far  divisible  that  plaintiff 
may  reply  as  to  part  and  new  assign  as  to  the  residue.  In  trespass  for  breaking 
and  entering  plaintiffs  dwelling  house,  and  staying  and  continuing  therein, 
making  a  noise  and  disturbance  for  a  long  time,  to  wit,  for  four  days  then  next 
following,  and  seizing  his  goods,  &c.  Plea  as  to  the  breaking  and  entering  the 
dwelling  house,  and  staying  and  continuing  therein  as  in  the  declaration  men- 
tioned, a  justification  by  the  leave  and  license  of  the  plaintiff  to  take  possession 
of  certain  goods.  Replication  traversing  the  leave  and  license  and  new  assigning 
that  the  plaintiff  issued  his  writ,  &e.,  not  only  for  the  breaking  and  entering  the 
dwelling  house  and  staying  and  continuing  therein  as  in  the  plea  mentioned,  but 
also  for  that  the  defendants,  without  the  license  of  the  plaintiff,  stayed  and  con- 
tinued in  the  dwelling  house,  making  such  noise  and  disturbance,  ifcc,  for  other 
and  different  purposes  than  those  in  the  plea  mentioned,  and  for  a  much  longer 
time,  to  wit,  three  days  longer  than  was  necessary  for  taking  possession  of  the 
goods,  &c.  Held  that  the  replication  and  new  assignment  were  not  bad  for 
duplicity,  time  being  in  the  case  of  a  continuing  trespass  equally  divisible  for 
this  purpose  as  space :  Loweth  v.  Smith  et  al,  12  M.  &  W.  582 ;  also  Worth  v. 
Terrington  et  al,  13  M.  &  W.  781.  These  dases  are  exactly  like  the  case  of  a  tres- 
pass in'  various  parts  of  a  close,  where  the  defendant  justifies  under  a  right  of 
way,  and  plaintiff  may  traverse  the  existence  of  such  right  and  new  assign 
trespasses  in  another  part  of  the  close :  lb.  789,  per  Parke,  B.  The  necessity 
for  a  new  assignment  will  frequently  depend  on  the  distributive  character  of 
defendant's  plea,  as  in  the  case  of  Adams  v.  Andrews,  20  L.  J.  Q.  B.  33  ;  see  also 
Glover  v.  Dixon  et  al,  9  Ex.  158.  To  a  declaration  in  trespass  for  breaking,  <fec, 
a  shop,  rooms,  and  apartments  of  the  plaintiff,  the  defendant  pleaded  that  he  was 
sheriff,  and  as  sheriff  had  a  writ  of  fi.  fa.  against  one  H.,  and  that  by  the  leave  of 
the  plaintiff  the  outer  door  being  open  he  entered  the  same  shop  in  the  declara- 
tion mentioned  (the  same  shop,  rooms,  and  apartments  in  the  declaration  men- 
tioned being  one  and  the  same  shop,  and  not  different  rooms  and  apartments)  to 
inquire,  <fcc.  The  plaintiff  replied  de  injuria,  and  new  assigned  that  the  defendant 
b*)ke,  &c,  "two  other  rooms  and  apartments,  to  wit,  a  room  called,"  &c,  being 
other  rooms  in  the  declaration  mentioned,  besides  and  different  from  and  other 
than  the  said  shop  in  the  said  plea  mentioned.  Held  new  assignment  good: 
Harvey  v.  Lankester,  1  D.  <fc  L.  32 ;  see  further  Meriton  v.  Coombes  et  al,  19  L.  J. 
C.P.  336.  In  actions  of  trespass  to  land,  the  locus  in  quo  should  be  designated  by 
abuttals  or  other  descriptions,  as  it  was  at  the  time  of  the  trespass  and  not  at  the 
time  of  the  declaration.  Therefore  where  in  an  action  by  a  reversioner  the 
declaration  described  the  locus  in  quo  as  "  abutting  on  the  south  and  east  on  a 
close  in  the  occupation  and  possession  of  the  defendants,"  and  the  defendants,  an 
English  railway  company,  pleaded  that  they  took  part  of  said  close  abutting  on 
the  south  on  the  fence  of  their  railway  under  the  provisions  of  the  Railway  Act 
8  &  9  Vic.  cap.  20,  ss.  32,  33,  which  was  the  trespass  complained  of,  and  it 
appeared  at  the  trial  that  at  the  time  the  trespass  was  committed  the  close  in 
question  abutted  on  the  fence  of  the  railway,  but  that  afterwards  the  defendants 
took  possession  of  and  purchased  under  the  provisions  of  the  above  act  a  small 
part  of  it  adjoining  the  railway,  so  that  the  plaintiff's  description  of  it  was  correct 
at  the  time  of  the  declaration  but  not  at  the  time  of  the  trespass.  Held  that 
plaintiff  could  not  recover  for  want  of  a  new  assignment :  Humfrey  v.  The  London 
and  N.  W.  R.  Go.,  1  Ex.  325.  The  effect  of  this  section  will  be  to  simplify  the 
form  and  abridge  the  length  of  new  assignments. 

(z)  Taken  from  En'g.  Stat.  15  <fe  16  Vic.  cap.  76,  s.  88.     Founded  npon  the  first 
report  of  the  Common  Law  Commissioners,  section  45. 

(a)  This  is  in  accordance  with  the  principles  of  the  preceding  section  115, 
There  it  has  been  enacted  that  plaintiff  instead  of  new  assigning  separately  t» 
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the  declaration  shall  be  pleaded  to  such  Dew  assignment, 
except  a  plea  in  denial  (b),  unless  by  leave  of  a  Court  or 
Judge  (c),  and  such  leave  shall  be  granted  only  upon  satis- 
factory proof  (d)  that  the  repetition  of  such  plea  is  essential 
to  a  trial  of  the  merits.     19  Vic.  c.  43,  s.  137.  W 

117.  0)  Where  an  amendment  of  any  pleSding  is  allow-  Tj™grt0 
ed   (/)    no   new   notice   to   plead   thereto  shall  be   neces-  an  amended 

each  of  several  pleas,  shall  be  allowed  only  one  new  assignment,  which  must  state 
generally  that  plaintiff  proceeds  for  causes  of  action  different  from  or  beyond  those 
justified.  Here  it  is  enacted  that  defendant  shall  not  without  leave  plead  to  the 
new  assignment  pleas  pleaded  to  the  declaration.  The  consequence  of  these 
enactments  will  be  that  "if  a  defendant  pleads  one  defence  only  at  first  and  plain- 
tiff new  assigns,  the  defendant  may  then  plead  his  next  defence,  and  so  on,  putting 
each  defence  once  and  once  only  on  the  record ;  but  if  the  defendant  plead  all  his 
defences  in  the  first  instance,  which  i3  the  usual  course,  the  plaintiff  will  new 
assign  once  for  all,  and  the  defendant  will  of  necessity  be  driven  to. deny  the 
causes  of  action  newly  assigned,  or  pay  money  into  court,  or  suffer  judgment  by 
default :"  Common  Law  Commissioners. 

(b)  Pleas  in  bar  are  divided  into  two  classes — pleas  by  way  of  traverse  and 
pleas  by  way  of  confession  and  avoidance.  Traverse  is  the  more  proper  and 
ancient  term.  In  the  modern  language  of  pleading,  however,  deny  is  often  sub- 
stituted for  it;  and  "ple'as  in  denial"  is  a  term  used  instead  of  "pleas  by  way  of 
traverse." 

(c)  Relative  powers :  see  note  w  to  section  48. 

(d)  i.  e.  It  is  presumed  by  affidavit. 

(e)  Taken  from  Eng.  C.  L.  P.  Act,  1852,  section  90.  ^ 

(/)  The  application  for  amendment  may  be  either  at  the  instance  of  the  party 
whose  pleading  is  in  fault  or  at  the  instance  of  his  opponent,  who  makes  objec- 
tion. This  section  contemplates  amendments  before  entry  of  the  record  for  trial. 
Amendments  at  the  trial  may  be  made  under  section  222  of  this  act.  As  to 
amendment  after  issue  joined,  see  Warner  v.  Blacklock,  10  Jur.  716.  Except 
under  very  special  circumstances,  a,  declaration  may  be  amended  at  any  time : 
Trickel  v.  Jarman,  Finl.  C.  L,  P.  A.  196.  It  has  been  considered  where  a  declara- 
tion was  ordered  to  be  amended  in  the  names  of  one  of  the  parties,  that  an  amend- 
ment of  the  original  filed  without  filing  amended  copy  was  sufficient :  Hart  et  al 
v.  Boyle,  6  0.  S.  168.  With  respect  to  the  terms  of  the  amendment  it  as  a  general 
rule  is  only  just  that  the  party  whose  pleading  is  in  fault  should  pay  the  costs 
really  occasioned  by  the  correction  of  such  fault.  Though  this  be  the  general 
rule,  there  may  be  exceptions  dependent  upon  the  circumstances  of  particular 
cases.  The  judge  to  whom  application  is  made  is  in  this  respect  clothed  with 
ample  authority.  He  may  «ither  allow  an  amendment  without  costs  upon  pay- 
ment of  a  certain  fixed  sum  as  costs,  or  upon  payment  of  costs  to  be  taxed  by  the 
master.  The  court  will  not  reverse  his  exercise  of  discretion  though  differing 
from  him  on  the  merits  of  the  particular  case :  Tomlinson  v.  Bollard,  4  Q.  B.  642. 
The  application  to  amend  should  be  in  the  first  instance  made  to  a  judge  in  cham- 
bers. This  is  the  most  convenient  and  least  expensive  mode.  Where  a  defendant 
applied  to  the  court  in  the  first  instance,  in  a  vexations  and  expensive  manner 
and  for  an  amendment  that  might  have  been  obtained  at  chambers,  the  court 
ordered  his  rule  to  be  discharged  with  costs  unless  he  would  consent  to  pay  the 
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pleading,  8ary  (g,)(  fout  the  opposite  party  shall  be  bound  to  plead  to  the 
amended  pleading  within  the  time  specified  in  the  original 
notice  to  plead  (Ji),  or  within  two  days  after  amendment, 
whichever  may  last  expire  (i),  unless  otherwise  ordered  by 

£  the  Court  or  a  Judge  (/) ;  and  in  case  the  pleading  amended 

— w 

costs  of  the  amendment:  Duke  of  Brunswick  y.  Sloman,  5  C.  B.  218.  Though  a 
party  obtain  a  rule  or  order  to  amend  he  may  decline  to  avail  himself  of  it.  And 
will  not  in  such  a  case  be  bound  to  pay  the  costs  of  obtaining  leave  to  amend : 
Brown  v.  Millington,  22  L.  J.  Ex.  138;  Field  v.  Sawyer,  6  C.  B.  71.  After  a 
general  demurrer  to  a  declaration  and  leave  to  plead  on  the  usual  terms,  the 
amount  of  the  costs  must  depend  upon  the  course  the  defendant  elects  to'  adopt  as 
to  demurring  or  pleading  over  to  the  amended  declaration :  Metcalfe  v.  Booth,  18 
L.  J.  Q.  B.  247.  A  fatal  variance  having  in  the  course  of  a  cause  been  discovered 
between  the  declaration  and  the  evidence,  the  plaintiff  applied  to  the  judge  to 
amend  the  declaration,  and  the  following  order  was  made :  "  Upon  hearing  counsel 
and  by  consent  it  is  ordered  that  the  record  be  withdrawn,  and  that  the  plaintiff 
do  have  leave  to  amend  the  record :"  Held  that  although  the  order  was  silent  as 
to  costs,  the  plaintiff  was  liable  to  pay  the  costs  of  the  day :  Skinner  v.  The  London, 
Brighton  $■  South  Coast  R.  Co.  i  Ex.  885 ;  see  also  Jackson  v.  Carrington,  2  C.  <fe  K. 
750.  Where  aplaintiff  after  notice  of  atrial  (on  an  issue  of  not  guilty),  and  shortly 
before  trial,  had  leave  to  amend  on  payment  of  costs,  and  the  declaration  as 
amended  was  re-delivered  according  to  the  English  practice,  and  a  demurrer  was 
then  served,  and  afterwards  costs  of  the  amendment  had  been  taxed,  and  the  mas- 
ter allowed  all  the  costs  of  preparing  for  trial,  which  included  almost  all  the  costs 
of  the  cause;  and  the  plaintiff  had  obtained  another  order  to  amend  on  payment 
of  costs  upon  both  amendments,  the  court  allowed  the  plaintiff  to  amend  on  paying 
the  costs  of  the  latter,  and  paying  into  court  the  costs  of  the  former ;  reserving 
the  question  of  review  of  taxation  until  it  was  seen  whether,  on  the  pleadings  to 
the  declaration  as  re-amended,  the  costs  of  preparing  for  trial  would  be  thrown 
ftway ;  and  if  they  were  not^semble,  that  there  would  be  a  review  of  taxation, 
and  that  "they  would  not  be  allowed  as  costs  of  the  first  amendment:  Alleson  v. 
The  Midland  R.  Co.  Finl.  C.  L.  P.  A.  p.  197. 

(g)  Original  notice  given  under  sections  91  and  92  of  this  act. 

(h)  i.  e.  Eight  days  from  the  service  of  the  original  notice  to  plead,  <fec.  It  has 
been  held  where  a  plaintiff  took  a  summons  to  amend,  that  defendant  had  a  right 
to  presume  that  plaintiff  would  follow  it  up,  and  that  after  its  return  it  operated 
as  a  stay  of  proceedings  for  one  day  at  least.  Where  the  defendant's  time  for 
pleading  was  out  on  the  day  when  the  summons  was  returnable,  a  judgment 
signed  for  want  of  a  plea  on  the  morning  of  the  next  day  was  held  irregular : 
Hodgson  v.  Caley,  8  Dowl.  P.  C.  318. 

(i)  The  meaning  is,  that  if  the  time  for  pleading  pursuant  to  the  original  notice 
has  expired  before  order  for  amendment,  or  if  the  time  though  not  expired  be 
within  one  day  of  expiring,  in  either  case  the  party  bound  to .  plead  shall  have 
two  days  after  amendment,  the  two  days  in  either  of  these  cases  being  the  time 
"  last  to  expire."  The  time  allowed  under  the  old  practice  in  such  cases  may  be 
ascertained  upon  reference  to  Fuller  v.  Hall,  H.  T.  5  Vic.  M.S.  R.  <fe  H.  Dig. 
"  Practice,"  I.  15 ;  Commercial  Bank  v.  Boulton,  1  Cham.  E.  15. 

(j)  The  time  to  be  allowed  by  the  judge  may  be  less  or  more  than  that  pres- 
cribed by  this  section.  The  power  of  the  judge  in  such  a  case  is  one  inherent  in 
the  jurisdiction  of  the  courts. 

If  a  defendant  obtains  further  time  to  plead  upon  terms  of  pleading  issnably,  and 
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had  been  pleaded  to  before  such  amendment,  and  is  not 
pleaded  to  de  novo  within  two  days  after  amendment,  or 
within  such  other  time  as  the  Court  or  a  Judge  allows,  the 
pleading  originally  pleaded  thereto  shall,  if  applicable,  stand 
and  be  considered  as  pleaded  in  answer  to  the  amended  plead- 
ing (*).     19  Vic.  c.  43,  s.  139. 

DILATORY  PLEAS. 

HSi  (J)  If  a  Defendant  pleads  any  dilatory  plea,  being  Dilatory 
matter  in  law  and  not  of  fact,  (m)  the  Plaintiff  may  set  down  Lpfedtie     . 
such  plea  for  argument  on  the  first  paper  day  thereafter  on  i^aoatL? 
which  the  Court  meets,  or  on  any  other  day  in  Term,  giving 
two  days'  notice  thereof  to  the  Defendant  or  his  Attorney ;  (n) 
and  if  the  Plaintiff  fails  so  to  set  down  the  same  for  argu- 
ment, he  may  apply  to  any  Judge  of  the  Court  to  hear  and 
determine  the  issue  joined  thereon,  in  like  manner  as  the 

plaintiff  afterwards  and  before  plea  obtains  leave  to  amend  his  declaration,  and  do 
amend  it  so  as  materially  to  alter  it,  the  record  is  thereby  altered  and  defendant 
freed  from  his  obligation  to  plead  issuably :  Butt  et  al  v.  Giles,  11  M.  &  W.  756  ; 
Barker  v.  Gleadow,  5  Dowl.  P.  C.  134;  Woodman  v.  Goble,  6  Dowl.  P.  C.  371 ; 
Children  v.  Mannering,  8  Dowl.  P.  C.  120 ;  Chapman  v.  Giles,  1  D.  &  L.  389. 
Before  this  act  it  was  held  that  if  plaintiff  after  plea  pleaded  was  allowed  to 
amend,  defendant  was  not  entitled  to  plead  de  novo  unless  leave  was  given  him 
so  to  do  by  the  order  allowing  the  amendment,  or  unless  the  nature  of  the  amend- 
ment rendered  pleading  de  novo  essential :  Collins  v.  Aaron,  5  Scott,  595  ;  Smith 
v.  Hearne,  1  D.  <fc  L.  992.  Where  plaintiff  applied  to  amend  his  declaration,  and 
the  defendant  at  the  same  time  applied  for  one  month's  further  time  to  plead, 
which  he  obtained  by  judge's  order,  the  month  was  held  to  run  from  the  time 
when  the  declaration  was  amended :  Davies  v.  Stanley,  8  Dowl.  P.  C.  433. 

(k)  This  is  perfectly  in  accordance  with  the  old  practice :  see  Flagg  v.  Borsley, 
2  Dowl.  P.  C.  107.  But  there  is  an  obvious  distinction  in  principle  between  the 
case  of  a  demurrer  and  a  plea;  the  former  cannot  stand  with  the  amended  decla- 
ration, though  the  latter  may :  Smith  v.  Hearn,  12  M.  &  W.  718,  per  Alderson,  B. 
In  the  case  of  a  plea  after  the  expiration  of  the  two  days  without  a  further  plea, 
plaintiff  may  join  issue  to  the  plea  filed,  treating  it  as  pleaded  to  the  amended 
declaration.  Where  a  declaration  had  been  amended  upon  application  of  defen- 
dant under  section  119,  and  plaintiff  immediately  afterwards  signed  judgment  as 
for  want  of  a  plea,  the  judgment  being  contrary  to  the  enactment  here  annotated, 
and  for  other  reasons  not  necessary  to  be  here  mentioned,  was  set  aside  without 
costs :  Moberly  v.  Baines,  2  U.  C.  L.  J.  212. 

(I)  This  is  taken  from  our  old  King's  Bench  Act  2  Geo.  IV.  cap.  1,  s.  37. 

(m)  A  general  demurrer  was  held  not  to  be  a  dilatory  plea  within  the  meaning 
of  the  statute :  Charles  v.  Eopkirk,  M.S.  M.  T.  4  Vic.  Cam.  Rules,  95. 

(«)  It  is  presumed  that  plaintiff  would  have,  as  in  the  case  of  demurrer  or 
special  case,  to  furnish  to  the  clerk  of  the  court  three  books  for  the  use  of  the 
judges.  , 
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same  might  be  done  in  open  Court ;  (o)  and  in  case  the 
Judge  gives  judgment  for  the  Plaintiff,  he  shall  direct  the 
plea  to  be  taken  off  the  file,  with  costs,  to  be  taxed  by  the 
proper  officer;  (j>)  and  the  Defendant  shall,  within  four  days 
from  the  date  of  the  order,  plead  an  issuable  plea,  and  rejoin 
gratis,  and  go  to  trial  at  such  time  as  he  would  have  been 
bound  to  go  to  trial  in  ease  he  had  pleaded  such  issuable  plea 
in  the  first  instance,  (j)     2  Geo.  IV.  c.  1,  s.  37. 

Unfair  119.  (V)  The  Court  or  a  Judge  (s)  may  order  any  plead- 

maybeSS      ing  (0  so  framed  (u)  as  to  prejudice,  embarrass,  or  delay  the 
or  amended.  fair  trial  of  the  action,  (v)  to  be  struck  out,  or  may  make 

(o)  An  application  to  a  judge  in  vacation  is  probably  here  intended,  though 
not  so  expressed. 

(jo)  Where  a  judge  in  chambers  granted  an  order  to  take  a  general  demurrer 
off  the  file  as  being  a  dilatory  plea,  the  court  set  aside  the  order :  Charles  v.  Hop- 
kirk,  M.S.  M.  T.  4  Vic.  Cam.  Rules  95. 

(q)  The  next  section  (s.  119)  empowers  the  court  or  a  judge  to  order  any  plead- 
ing so  framed  as  "  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  cause,  to 
be  struck  out ;"  and  it  is  more  than  likely  that  it  in  practice  -will  supersede  the 
section  here  annotated. 

(r)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  52.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  37.  Q".  Does  this  section 
apply  to  proceedings  on  writs  of  mandamus  ?  Regina  v.  The  Sadlers'  Co.  22  L.  J. 
Q.  B.  454,  per  Coleridge,  J. 

(s)  Court  or  a  judge.     Relative  powers :  see  note  w  to  section  48. 
(t)  Applies  to  all  ordinary  pleadings,  such  as  declaration,  plea,  replication, 
rejoinder,  <fcc. 

(«)  The  question  is  not  whether  the  pleading  was  intended  to  prejudice,  Ac, 
but  whether  in  fact  it  be  so  framed. 

(»)  The  ch^ef  consideration  is  the  fair  and  speedy  trial :  Regina  v.  The  Sadlers'  Co. 
22  u  J.  Q.B.  454,  per  Coleridge,  J.  Any  pleading  so  framed  as  to  prejudice,  embar- 
rass, or  delay  either  party  in  the  attainment  of  this  end  is  within  the  meaning  of 
the  act.  The  judges  have  always  set  their  faces  against  sham  pleas.  Bad  plead- 
ing for  delay  has  been  treated  as  a  contempt  of  court,  and  the  fines  arising  from 
it  were  once  a  source  of  revenue  to  the  crown  :  Com.  Dig.  "Prerogative,"  D.  52 ; 
In  Pierce  v.  Blake,  Salk.  515,  the  attorney  was  fined  ;  and  in  Blewitt  v.  Marsden, 
10  East,  237,  and  Bartley  v.Godslake,  2B.it  Al.  199,  the  attorney  was  ordered  to 
pay  costs.  A  pleading  irresistibly  false  on  the  face  of  it  may  be  treated  as  a 
nullity:  Vereet  air.  Carden,  5  Bing.  413  ;  Blewitt  v.  Marsden,  10  East,  237;  Bal- 
manno  v.  Thompson,  8  Dowl.  P.  C.  76.  But  if  in  doubt  as  to  its  falsity  application 
should  be  made  to  set  aside  plea,  and  if  left  in  doubt  the  court  will  not  set  it 
aside:  Smith  et  al  v.  Backwell,  4  Bing.  512;  Richley  v.  Proone,  1  B.  &  C.  286; 
Merington  v.  Becket,  2  B.  &  C.  81 ;  Bell  v.  Alexander,  6  M.  &  S.  133  ;  La  Forest 
et  al  v.  Langan,  4  Dowl.  P.  C.  642 ;  Shadwell  v.  Berthoud,  5  B.  &  Al.  750 ;  Body 
v.  Johnson,  and  Corbett  v.  Powell,  lb.  751  a ;  Smith  v.  Hardy,  8  Bing.  435 ; 
Bartley  v.  Godslake,  2  B.  A  Al.  199 ;  Miley  v.  Walls,  1  Dowl.  P.  C.  648 ;  Nutt  v. 
Rush,  4  Ex.  490;  Louyhran  v.  Hill,  6  Ir.  C.  L.  R.  385  ;  Leathly  v.  Varey,  8  Ir.  C. 
L.  R,  App.  i ;  Armstrong  v.  Mans,  lb.  App.  xxvii ;   Gordon  v.  Hassard,  9  Ir.  C. 
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L.  E.  App.  xxi;  Stokes  v.  Hartnett,  10  Ir.  C.  L.  R.  App;  xx;  Banks  v.  Jordon, 

7  Ir.  Jur.  N.  S.  28 ;  O'Leary  v.  Hopper,  lb.  29 ;  O'Brien  v.  Taggart,  lb.  29. 
So  if  plea  be  frivolous:  Bradbury  v.  Emans,  5  M.  &  W.  595;  Knowlesv.  Bur- 
ward,  10  A.  &  E.  19.  Unless  plea  clearly  frivolous  or  false  it  will  not  be  set  aside 
on  motion :  Horner  v.  Keppel,  lb.  17 ;  Cowper  et  al  v.  Jones  et  al,  4  Dowl.  P.  C. 
591;  O'Donnell  v.  Eeilly,  11  Ir.  C.  L.  E.  329;  Archer  v.McValdin,  6  Ir.  Jur.  I 
N.  S.  34 ;  Balmanno  v.  Thompson,  8  Dowl.  P.  C.  76 ;  Banks  et  al  v.  The  Metro- 
politan R.  Qo.  3  Weekly  Notes,  81.  The  words  "prejudice,  embarrass,  or  delay," 
are  used  disjunctively  in  the  section  annotated.  The  legal  import  of  each  word 
detached  from  the  others  has  not  been  decided.  Indeed,  the  idea  which  attaches 
to  each  word  must  of  necessity  be  much  blended  with  the  ideas  conveyed  by  the 
others.  A  party  delayed  may  be  prejudiced ;  a  party  prejudiced  may  be  embar- 
rassed ;  a  party  delayed  and  embarrassed  must  be  prejudiced.  The  words  are  of 
very  general  signification,  and  must  in  all  cases  be  received  with  reference  to  the 
object  of  pleading.  The  object  of  all  written  pleadings  is  to  enable  the  parties 
before  trial  to  arrive  at  some  statement  affirmed  on  one  side  and  denied  on  the 
other,  that  the  same  may  be  submitted  for  decision  to  the  proper  tribunal,  as  the 
issue  between  the  parties.  The  reason  of  the  thing  requires  clearness  and  single- 
ness of  averment  as  much  now  as  before  the  C.  L.  P.  Act.  A  power  must  exist 
somewhere  of  compelling  the  parties  to  be  clear  and  distinct  in  their  statements. 
There  must  be  a  remedy  against  ambiguity  whether  intended  or  not.  A  rambling 
pleading,  mixing  up  several  grounds  of  action  or  defence,  and  composed  of  diffe- 
rent matters  of  fact  and  law,  must  be  objectionable :  First  report  of  the  Common 
Law  Commissioners.  The  delivery  of  any  such  pleading  by  one  party  to  the 
other  must  necessarily  "  embarrass"  him,  and  perhaps  "  delay"  the  trial  to  the 
'•prejudice"  of  one  party  or  the  other.  The  remedy  of  the  party  aggrieved 
instead  of  being  by  special  demurrer  as  formerly,  is  by  application  to  amend  at 
the  costs  of  the  party  in  fault.  In  effect  the  statute  says,  "  no  pleading  shall  be 
demurred  to  specially,  and,  even  if  it  be  not  open  to  general  demurrer,  yet  if  it  be 
so  framed  as  to  prejudice,  embarrass,  or  to  impede  the  trial,  it  shall  be  open  to 
amendment  or  excision  by  the  judge :"  in  Regina  v.  The  Sadlers'  Co.  22  L.J.  Q.B.  454, 
per  Coleridge,  J.  The  rule  is  this,  no  mistake  heretofore  available  only  on  special 
demurrer  is  now  available,  except  where  the  mistake  is  one  calculated  to  embar- 
rass the  plaintiff:  Dmimore  v.  Tarleton,  16  L.  &  Eq.'393,  per  Erie,  J.  The  desir- 
able object  in  pleading  is  now  to  place  on  record  the  simple  ground  of  action, 
defence,  &e„  in  as  intelligible  a  form  as  possible :  lb.  394.  If  a  party  instead 
of  applying  to  set  aside  an  embarrassing  pleading  demur,  the  court  will  give  the 
pleading  the  meaning  demurred  to  if  the  words  used  will  fairly  bear  such  a  mean- 
ing :  Ruckley  v.  Kiernan,  7  Ir.  C.  L.  R.  75,  79.  A  pleading  susceptible  of  one 
interpretation  on  demurrer  and  another  at  nisi  prius  is  embarrassing :  Lawrenson 
v.  Hill,  10  Ir.  C.  L.  E.  177 ;  see  also  Regan,  v.  The  Bagnalstown  &  Wexford  R.  Co, 
6  Ir.  Jur.  N.  S.  395.  A  pleading  so  framed  as  unnecessarily  to  embrace  more 
points  than  one,  and  compel  the  opposite  party  to  come  prepared  for  all,  is  a 
pleading  so  framed  as  to  prejudice  the  fair  trial  of  the  action :  Forsyth  v:  Bristowe, 

8  Ex.  347  ;  see  also  Smith  v.  Hardy,  8  Bing.  435  ;  Mitford  v.  Finden  et  al,  8M.it 
TV.  511 ;  Waterman  v.  Cardrn.  6  M.  <fc  G.  762 ;  The  Wetland  R.  Co.  v.  Blake,  6  H. 
&  N.  410 ;  Hooper  v.  The  Bristol  Port  Railway  &  Pier  Co.  35  L.  J.  C.  P.  299.  A 
plea  which  did  not  answer  the  whole  cause  of  action  and  would  have  embarrased 
the  plaintiff  in  his  reply  was  ordered  to  be  amended :  Green  et  ux.  v.  Hurd,  4  Prac. 

E.  337,  per  Draper,  C.  J.  A  plea  containing  matter  of  evidence  was  struck  out 
by  order  of  a  judge :  Hancock  v.  Noyes,  9  Ex.  388.  So,  in  an  action  by  an  assignee, 
a  plea  that  the  property  was  not  vested  in  plaintiff:  Cottula  v.  Soames,  3  F.  <fc  F. 
93  ;  see  also  Cuthbertson  v.  Irving,  4  H.  &  N.  742.  But  where  plaintiff  bona  fide 
states  a  contract  according  to  his  construction  of  it,  and  insists  that  he  is  correct, 
a  judge  will  not  compel  him  to  alter  his  statement  of  it:   Taylor  v.* Smith,  3  F.  <fc 

F.  91.    Pleadings  which  before  thiB  act  would  have  been  bad  for  duplicity,  avgn- 
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such  other  order  respecting  the  same,  («o)  and  also  respecting 

mentativeness,  uncertainty,  or  inconsistency,  may  be  such  as  to  render  necessary 
applications  to  amend  under  the  enactment  here  annotated. 
Reference  may  be  properly  made  to  some  such  cases — 

1.  Duplicity — see  Messiter  v.  Rote,  13  C.  B.  162;  Forsyth  v.  Bristowe,  8  Ex. 
347;  Deacon  et  al  v.  Slodhart  el  al,  5  Bing.  N.  C.  594;  Webster  v.  Watts,  11  Q. 
B.  311. 

2.  Argumentativeness  —  Leaf  et  al  v.  Tuton,  10  M.  &  "W.  359;  Turnley  v.  Mac 
gregor,  6  'Hi..  &  G.  46. 

3.  Uncertainty — Flocklon  et  al\.  Hall  et  al,  14  Q.  B.  380 ;  Cubitt  et  al  v.  Thomp- 
son et  al,  5  Ex.  811. 

4.  Inconsistency — Inconsistent  pleas  haye  been  allowed  when  amounting  to  a 
"substantial  defence":  Dueer  v.  Triebuer,  3  Dowl.  P.  C.  133;  WUkinsonv.  Small, 
lb.  564.  But  pleas  "  vexatiously  inconsistent,"  as  non  assumpsit  to  a  whole  decla- 
ration and  payment  as  to  part,  have  been  disallowed :  Steill  v.  Slurry,  lb.  133 ; 
Bastard  v.  Smith  et  al,  5  A.  <fc  E.  827. 

Since  this  act,  non  assumpsit  pleaded  to  an  action  on  a  promissory  note  was  in 
this  province  struck  out  on  an  application  to  a  judge  in  chambers:  Rosse  v.  DoU 
son,  2  U.  C.  L.  J.  208,  per  Richards,  J.  Pleadings  not  issuable  must  often  prove 
embarrassing.  An  issuable  plea  is  one  that  at  once  puts  the  merits  of  the  cause 
in  issue  either  on  the  facts  or  the  law :  Steele  v.  Harmer  et  al,  14  M.  &  W.  136. 
A  plea  cannot  be  issuable  if  clearly  bad  in  substance :  Lloyd  et  al  v.  Blackburn, 

1  Dowl.  N.  S.  647;    Watkins  v.  Bensusan,  lb.  615;  see  also  Thomson  v.  Redman, 

2  Dowl.  N.  S.  1028 ;  Mackay  v.  Wood,  9  Dowl.  P.  C.  278 ;  Selby  v.  The  East  An- 
glian Rs.  Co.  7  Ex.  53.  A  sham  plea  cannot  be  issuable :  Heron  v.  Heron,  1  W. 
Bl.  376;  Lowfield  v.  Jackson,  2  Wils.  117;  Cave  v.  Aaron,  3  Wils.  33;  Brown  v. 
Austin,  4  Dowl.  P.  C.  161.  As  to  when  pleadings  generally  are  or  are  not  issu- 
able, reference  may  be  had  to  the  following  cases : — Dickson  v.  Boullon,  6  U.  C. 
Q.  B.  558;  Blewitt  v.  Gordon,  1  Dowl.  U.S.  815;  Humphreys  v.  Lord  Waldegrave, 
6M.4W.  622;  Myers  v.  Lazarus,  1  Dowl.  N.  S.  316;  Willis  v.  Hallett,  5  Bing. 
N.  C.  465 ;  Hughes  v.  Pool,  6  Scott.  N.  R.  959 ;  Parratt  v.  Goddard  el  al,  1  Dowl. 
N.  S.  874;  Mackay  v.  Wood,  9  Dowl.  P.  C.  278 ;  Bateson  v.  Lee,  1D.41.  224 ; 
Whitehead  v.  Harrison,  lb.  706;  Sewell  v.  Dale,  8  Dowl.  P.  C.  309;  Sloane  v. 
Packman,  11  M.  &  W.  770;  Thomson  v.  Redman,  2  Dowl.  N.  S.  1028;  Bury  v. 
Goldner,  lD.itl,  834 ;  Searle  v.  Bradshaw,  2  Dowl.  P.  C.  289 ;  Birch  v.  Leake, 
2  D.  &  L.  88 ;  Wilkinson  v.  Page,  1  D.  &  L.  913 ;  Harvey  v.  Watson,  1  M.  &  G.  644 
Verbist  v.  DeKeyser,  3  D.  &  L.  392;  Huthwaile  v.  Phaire,  8  Dowl.  P.  C.  541; 
Beauclerk  v.  Hook,  20  L.  J.  Q.  B.  485  ;  Tagg  v.  Simmonds  et  al,  4  D.  <fc  L.  582 ; 
Bousfield  v.  Edge,  1  Ex.  89 ;  Wettenhall  v.  Graham,  4  Bing.  N.C.  714;  Besant  v. 
Cross,  20  L.  J.  C.  P.  173 ;  Mayhew  et  al  v.  Blofield,  1  Ex.  469 ;  The  Cork  $  Bandon 
R.  Co.  v.  Goode,  13  C.  B.  618 ;  Crutchley  v.  The  London  $  Birmingham  R.  Co.  2  D. 
&  L.  102;  Laforest  v.  Wall,  9  Q.  B.  599;  Hunter  v.  Wilson,  19  L.  J.  Ex.  8;  Lin- 
wood  v.  Squire,  19  L.  J.  Ex.  237 ;  Moore  v.  Forster,  5  C.  B.  220 ;  Schenk  v.  Godts, 
1  C.  L.  Rep.  115 ;  Dunmore  v.  Tarletan,  16  L.  &  Eq.  391 ;  Roberts  v.  Brett.  34  L. 
<fe  Eq.  421 ;  Wallace  v.  Grover  et  al,  1  Cham.  R.  1 ;  Eccles  v.  Johnson,  lb.  93 ; 
Sherwood  v.  March,  lb.  176 ;  >7es«up  v.  Frazer,  H.  T.  4  Vic.  i/S.  R.  <fc  H.  Dig. 
"Assessment  of  Damages,"  5. 

(to)  To  hold  that  a  plea  is  bad  because  more  or  less  obscure  would  be  unrea- 
sonable unless  the  party  pleading  it  will  not  amend  and  clear  up  the  obscurity 
when  it  is  pointed  out  to  him :  Common  Law  Commissioners'  first  Report.  If  he 
fail  or  refuse  to  do  so  there  is  but  one  alternative — to  strike  out  the  pleading.  A 
party  whose  pleading  is  defective  or  vicious  will  see  the  propriety  of  himself 
aPplyiDg  for  an  amendment.  Even  surplusage  may  vitiate,  and  may,  if  embar- 
rassing, be  struck  out  upon  application  of  the  adverse  party.  But  it  has  been 
held  that  breaches  in  a  declaration  where  there  were  three,  one  of  which  was 
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the  costs  of  the  application,  as  such  Court  or  Judge  sees 
fit.  (a;)     19  Vic.  c.  43,  s.  101. 

DEMURRERS. 

120.  (y)  Either  party  may  object  by  demurrer  to  the  Either  party 

».  .  ,  i.ii         lii    may  demur 

pleading  of  the  opposite  party  on  the  ground  that  such  plead-  to  the  plead- 
ing does  not  set  forth  sufficient  ground  of  action,  defence  opposite 
or  reply,  as  the  case  may  be.     19  Vic.  c,  43,  s.  99. 

good  and  two  bad,  to  which  latter  there  was  a  demurrer,  could  not  be  treated  as 
surplusage  after  demurrer:  Lush  v.  Russell,  4  Ex.  631. 

(x)  If  a  rule  under  this  section  be  made  absolute  in  its  terms,  the  party  obtain- 
ing it  gets  the  costs  as  costs  in  the  cause :  Barnes  v.  Hayward,  1  H.  &  N.  242. 

(y)  Taken  from  the  Eng.  Stat.  15  <fe  16  Vic.  cap.  16,  s.  50.  The  effect  if  not 
the  object  of  this  enactment,  taken  in  connection  with  section  123,  is  to  abolish 
special  demurrers. 

The  sufficiency  of  a  pleading  has  from  the  earliest  period  been  held  to  depend 
upon  its  substance  ;  but  when  written  were  substituted  for  oral  pleadings,  attention 
to  form  became  requisite.  The  parties  instead  of  pleading  impromptu  before  the 
judge  who  tried  the  cause,  were  enabled  some  time  before  the  time  appointed  for 
the  trial,  by  an  exchange  between  themselves  of  written  statements  of  grounds  of 
action  and  defence,  to  arrive  at  issue.  The  object  in  requiring  a  proper  attention 
to  form  was  to  ascertain  and  settle  upon  the  pleadings  the  exact  questions  to  be 
determined  between  the  parties,  and  as  an  incident  to  prevent  the  introduction  of 
extraneous  matter.  The  necessity  for  form  once  recognized  let  in  a  number  of 
arbitrary  rules  intended  to  prevent  uncertainty,  obscurity,  duplicity,  and  other 
like  defects.  An  anxiety  on  the  part  of  the  judges,  that  pleadings  should  be  cer- 
tain and  at  the  same  time  sure,  led  to  unnecessary  precision,  which  occasioned  on 
the  part  of  pleaders  much  and  useless  prolixity.  The  result  of  the  whole  has  been 
obscurity,  perplexity,  and  fiction,  the  very  evils  that  special  pleading  was  designed 
to  prevent.  In  this  way  the  evils  grew  in  magnitude  as  decisions  accumulated, 
until  in  the  end  form  too  often  triumphed  over  substance.  The  legislature  at  a 
very  early  period  of  English  history  were  alive  to  the  growing  tendency  of  tech- 
nicality and  subtlety.  In  the  year  1585  a  statute  was  passed  which  recited  that 
"  great  delay  and  hindrance  of  justice  has  grown  in  actions  and  suits  between  the 
subjects  of  this  realm,  by  reason  that  upon  some  small  mistaking  or  want  of  form 
in  pleadings,  judgments  are  often  reversed  by  writs  of  error,  and  oftentimes  upon 
demurrers  in  law  given  otherwise  than  the  matter  in  law,  and  very  right  of  the 
cause  doth  require,  whereby  the  parties  are  constrained  either  utterly  to  lose  their 
right,  or  else  after  long  time  and  great  trouble  and  expences  to.  renew  again  their 
suits."  For  remedy  whereof  it  was  thereby  enacted  "  that  from  henceforth  after 
demurrer  joined  and  entered  in  any  action  or  suit  in  any  court  of  record  within 
this  realm,  the  judges  shall  proceed  and  give  judgment  according  as  the  very  right 
of  the  cause  and  matter  in  law  shall  appear  unto  them,  without  regarding  any  im- 
perfection, defect  or  want  of  form  in  any  writ,  return,  plaint,  declaration,  or  other 
pleading  process  or  course  of  proceeding  whatsoever,  except  those  only  which  the 
party  demurring  shall  specially  and  particularly  set  down  and  express,  together 
with  his  demurrer ;  and  that  no  judgment  to  be  given  shall  be  reversed  by  any 
writ  of  error,  for  any  such  imperfection,  defect,  or  want  of  form  as  is  aforesaid 
except  such  only  as  is  before  excepted:"  27  Eliz.  cap.  5,  s.  1.  Notwithstanding 
this  enactment,  objections  to  form  were  frequently  raised,  to  which  the  courts  were 
constrained  to  yield,  although  "the  very  right  of  the  cause  and  matter  of  law" 
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might  be  with  the  party  whose  pleading  was  found  to  be  defective,  but  who  was 
unfortunate  enough  to  risk  a  special  demurrer.  For  remedy  of  this  evil  it  was 
enacted  that  "  where  any  demurrer  shall  be  joined  and  entered  in  any  action  or 
suit  in  any  court  of  record  within  this  realm,  the  judges  shall  proceed  and  give 
judgment  according  as  the  very  right  of  the  cause  and  matter  in  Jaw  shall  appear 
unto  them,  without  regarding  any  imperfection,  omission  or  defect  in  any  writ, 
return,  plaint,  declaration,  or  other  pleading,  process,  or  course  of  proceeding 
whatsoever,  except  those  only  which  the  party  demurring  shall  specially  and 
particularly  set  down  and  express,  together  with  his  demurrer,  as  causes  of  the 
same,  &c,  so  as  sufficient  matter  appear  in  the  said  pleadings  upon  which  the  court 
may  give  judgement  according  to  the  very  right  of  the  cause,"  &c:  4  Anne,  c.  16,  s. 
1.  There  is  but  one  pervading  spirit  in  these  acts,  which  is,  to  make  substantial 
justice  paramount  to  mere  form ;  and  yet  experience  has  shown  that  the  acts, 
though  of  great  benefit,  have  failed  iu  their  object.  Both  acts  required  the  judges 
to  give  judgment  "  according  to  the  very  right  of  the  case  and  matter  in  law," 
without  regarding  imperfections,  omissions,  or  defects  in  form,  "  except  those  which 
were  specifically  set  forth,"  thus  impliedly  authorising  the  judges  to  give  judgment 
against  the  very  right  of  the  cause,  &a.,  on  an  objection  for  want  of  form,  provided 
it  were  specifically  pointed  out.  This  gave  birth  to  "  special  demurrers,"  the  ally 
of  unscrupulous  technicality,  and  the  preserver  of  all  that  was  obnoxious  and  em- 
barrassing in  the  rules  of  pleading.  The  necessity  for  form  was  retained  with  all 
its  evils.  Nothing  remained  to  be  done  but  to  destroy  a  system  which,  though^ 
intended  for  good,  had  been  perveited  to  serve  dishonest  purposes.  Special 
demurrers  are  therefore  by  this  section  numbered  with  the  things  that  are 
past.  Demurrers  were  of  two  kinds — general,  which  related  to  matters  of  sub- 
stance ;  and  special,  which  related  to  matters  of  form.  The  latter  only  having 
been  abolished,  the  former,  if  not  retained  in  name,  are  in  effect  preserved.  The 
true  construction  to  be  put  upon  this  section  is  to  ascertain  whether  the  decla- 
ration or  other  pleading  demurred  to  would  have  been  good  on  general  demurrer^ 
before  the  act ;  if  so  it  will  not  be  demurrable  under  this  act.  This  is  the  true  and 
almost  the  only  test.  It  is  intended  by  the  act  to  do  away  with  matters  of  form, 
but  still  it  is  not  meant  that  that  should  be  held  to  be  good  which  is  not  good  in 
substance :  Richards  v.  Beavis,  2  C.  L.  Rep.  675,  per  Campbell,  C.  J.  The  ques- 
tion as  to  what  is  good  on  general  demurrer  is  not  altered  by  this  act:  lb.  676 ; 
per  Crorapton,  J.  Of  course  pleadings  cannot  be  held  good  where  the  parties  do 
not  choose  to  say  what  they  mean.  If  the  court  were  to  hold  such  pleadings  good 
they  would  be  getting  into  the  Tegion  of  ambiguity  and  uncertainty,  which  would 
be  a  worse  evil  than  that  which  the  act  was  intended  to  remedy :  lb,  per  Cromp- 
ton,  J.  Declaration  not  disclosing  any  consideration  for  an  agreement  held  bad : 
Fremlin  v.  Hamilton  et  al,  8  Ex.  308.  Declaration  that  defendants  were  indebted 
to  plaintiff  for  freight,  omitting  the  words  "  for  money  payable  by  the  defendant 
to  the  plaintiff,"  held  bad:  Place  v.  Potts  et  al,  lb.  705.  But  see  Fagg  v.  Nudd, 
8  El.  &  B.  660.  Declaration  for  malicious  arrest  not  stating  that  the  action  on 
which  the  arrest  took  place  was  at  an  end,  held  good:  Eakins  v.  Christopher,  18 
U.  C.  C.  P.  532. 

The  boundary  between  substance  and  form  is  not  at  all  times  easy  to  be  defined. 
The  only  guide  in  the  way  of  precedent  is  that  of  general  demurrer.  Whenever 
before  this  act  pleadings  were  held  to  be  bad  on  general  demurrer,  they  will 
generally  be  held  to  be  bad  upon  demurrer  under  this  act ;  but  the  converse  as 
to  special  demurrer  is  by  no  means  a  safe  guide.  It  will  not  do  to  say  that  in  all 
cases  where  pleadings  were  held  bad  on  special  demurrer  only,  they  will  be  good 
under  this  act.  An  analysis  of  the  cases  will  do  more  to  assist  the  judgment  in 
this  inquiry  than  any  theory  that  can  be  propounded.  With  a  view  to  this,  the 
Editor  subjoins  some"  cases  decided  before  the  act.  To  review  all  would  be  the 
work  of  a  pleader,  and  a  labour  which  it  is  believed  no  pleader  can  satisfactorily 
accomplish. 
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It  is  enacted  that  either  party  may  object  to  the  pleading  of  the  opposite  party 
on  the  ground  that  such  pleading  does  not  set  forth  "  sufficient  ground  of  action, 
defence,  or  reply,  as  the  case  may  be.    As  to  these  severally — 

First — as  to  the  ground  of  action,  which  should  appear  in  the  declaration. 
Plaintiff  must  so  explain  his  cause  of  action  as  to  make  it  appear  to  the  court 
that  there  is  sufficient  foundation  for  the  action.  All  essentials  or  whatever  is 
of  the  substance  of  the  action  must  be  alleged,  that  the  court  may  be  enabled  to 
give  judgment  for  him  in  case  a  verdict  is  found  in  his  favour :  Bac.  Abr.  "  Pleas 
and  Pleadings,"  A.  The  law  requires  the  declaration  tp  contain  certainty  and 
truth  that  the  defendant  may  be  able  to  make  a  proper  answer  thereto  and  the 
court  give  a  right  judgment  thereon :  lb.  B.  In  trespass  for  taking  goods,  (fee. 
a  declaration  not  setting  out  the  goods  by  specific  description,  but  mentioning 
them  as  "  divers  goods  and  chattels,"  <fec,  bad  on  general  demurrer :  Friesman  v. 
Donnelly  et  al,  5  0.  S.  16 ;  see  also  Holmes  v.  Hodgson,  8  Moore,  379.  But  though 
informal  if  it  do  not  aver  the  goods,  &c,  to  be  the  goods  of  the  plaintiff,  it  is  not 
bad  on  general  demurrer :  O'Brien  v.  Harahy,  1  U.  C.  Q.  B.  475.  A  declaration 
by  plaintiff  suing  on  a  lease  as  reversioner,  which  shows  plaintiff  if  reversioner  at 
all  to  be  so  jointly  with  another  person  not  a  co-plaintiff,  bad  on  general 
demurrer :  Scott  v.  Godwin,  1  B.  &  P.  67.  So  a  declaration  on  a  charter  party 
describing  plaintiff  as  "freighter  for  six  vbyages,"  but  omitting  to  aver  that 
defendant  agreed  to  six  voyages,  has  been  held  Dad  since  the  Eng.  C.  L.  P.  Act : 
Richards  v.  Beavis,  2  C.  L.  Bep.  673.  So  a  declaration  for  omitting  to  cleanse 
drains  whereby  the  plaintiffs  premises  suffered  damage,  is  not  sufficient,  though 
it  describe  defendant  as  "  owner  and  proprietor"  of  the  premises  on  which  the 
drains  are  situate.  Further  grounds  of  liability  should  be  stated  to  make  the 
cause  of  action  good  in 'substance.  Defendant  though  both  owner  and  proprietor 
is  not  necessarily  as  such  bound  to  cleanse  drains :  Russell  v.  Shenton,  3  Q.  B. 
449.  A  declaration  in  case  against  a  tenant  for  allowing  premises  to  become 
out  of  repair,  but  not  showing  defendant  to  be  more  than  a  tenant  at  will,  has 
been  held  bad  on  general  demurrer :  Harnett  et  ux.  v.  Maitland,  16  M.  &  W.  287. 
Qu.  If  a  declaration  in  covenant  for  non-repair  not  stating  a  term  would  be  bad 
on  general  demurrer:  see  Turner  v.  Lamb,  14  M.  <fc  W.  412.  A  declaration  aver- 
■  ring  a  promise  to  have  been  made  by  defendant,  in  consideration  that  plaintiff 
would  forbear  to  prosecute  a  qui  tarn  action,  but  not  averring  that  plaintiff  did 
forbear,  has  been  held  bad  on  general  demurrer :  Hart  v.  Meyers,  7  U.  C.  Q.B.  41 6. 
"Where  the  declaration  sets  out  the  consideration  for  defendant's  promise,  and  in 
doing  so  discloses  in  substance  a  good  cause  of  action,  an  uncertainty  in  stating 
a  part  of  the  demand  will  not  make  the  declaration  bad  on  general  demurrer :  Bradr 
ford  et  al  v.  0'  Brien,  6  U.C.  Q.B.  417.  If  any  part  of  the  declaration  show  a  good 
cause  of  action,  it  will  be  sufficient :  Davis  v.  The  London  6s  Blackmail  R.  Co.  1  M. 
<fe  fi.  801,  per  Tindal,  C.  J.  A  declaration  in  assumpsit  averring  in  consideration 
that  plaintiff,  at  request  of  defendant,  had  promised  to  do  all  the  work  necessary 
in  bottling  beer,  it  was  agreed  between  plaintiff  and  defendant  that  defendant 
should  within  twelve  months  from  a  certain  day  (named)  supply  plaintiff  with  at 
least  500  hogsheads  of  beer  to  bottle,  and  breach,  that  defendant  not  regarding, 
<fcc,  held  good  in  substance:  Fanning.  Anderson,  7  Q.  B.  811 ;  see  also  Duke  et  al 
v.  Dive,  1  Ex.  36,  and  Balfe  v.  West  et  al,  1  C.  L.  Rep.  225,  the  latter  case  having 
bad  on  demurrer :  Wright  v.  Clements,  3  B.  &  A.  503 ;  also  see  Schedule  B. 
tion  for  a  libel,  averring  the  lihel  to  be  "  in  substance  as  follows,"  would  be 
been  decided  since  the  English  C.  L.  P.  Act.  It  would  appear  that  a  declara- 
to  this  Act,  No.  29.  Where  by  agreement  concurrent  acts  are  to  be  done  by 
plaintiff  and  defendant,  it  is  sufficient  in  a  declaration  against  defendant  for  not 
doing  the  act  on  his  part,  for  plaintiff  to  allege  generally  "that  he  was  willing  to 
perform  the  agreement"  without  expressly  averring  that  he  was  ready  and  will- 
ing to  do  the  concurrent  act  on  his  part :  Kemble  v.  Mills,  1  M.  &  G.  757.  In  an 
action  for  breach  of  contract  plaintiff  averred  that  defendant  on  4th  AuguBt, 
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1844,  agreed  with  plaintiff  to  erect  a  house  by  the  middle  of  November  "next 
ensuing."  Breach  that  the  houae  was  not  erected  in  the  middle  of  the  month  of 
November.  Held  bad  on  general  demurrer  in  not  showing  that  November,  1844, 
was  November  next  ensuing  the  agreement :  Ekins  v.  Evans,  2  17.  C.  Q.B.  144.  In 
debt  on  bond  the  declaration  averred  that  defendant  and  one  S.  acknowledged 
themselves  bound  to  plaintiff  in  £8000,  to  be  paid  to  plaintiff,  or  to  one  W.  E.  on 
request,  and  that  thereby  and  by  reason  of  the  non-payment  thereof  an  action 
hath  accrued,  &c.  Held  that  it  was  unnecessary  to  allege  a  request,  and  that 
non-payment  was  sufficiently  shown :  Kepp  et  al  v.  Wiggett  et  al,  6  C.  B.  280.  The 
omission  of  a  special  request  even  when  proper  to  be  inserted  is  matter  of  form 
only,  and  cannot  be  objected  to  on  general  demurrer :  McLeod  v.  Jackson,  6  O.  S. 
318.  But  where  in  debt  on  bond,  conditioned  on  delivery  of  good  "merchant- 
able" grain,  to  deliver  a  certain  quantity  of  whiskey,  an  averment  in  the  declara- 
tion that  plaintiff  had  delivered  good  "  distillery"  grain,  but  that  defendant  had 
not,  <fec,  was  held  to  be  bad  on  general  demurrer :  Cowper  v.  Fairman,  3  O.  S. 
668.  A  count  on  a  bond  conditioned  to  pay  money  on  notice,  but  averring  notice 
only  that  the  money  was  due,  is  bad :  Batson  el  al  v.  Spearman,  9  A.  <fe  E.  298. 
So  in  an  action  on  a  policy  of  insurance  on  which  losses  arising  from  riot  or  civil 
commotion  were  excepted,  a  declaration  negativing  loss  by  civil  commotion  only 
is  bad :  Condlin  v.  Borne  Bist.  Mutual  Fire  Ins.  Co.  H.  T.  6  Vic.  MS.  R.  &  H.  Dig. 
"  Insurance,"  2.  A  declaration  averring  that  A.  and  others  had  agreed  to  become 
members  of  a  certain  society,  and  that  in  the  event  of  either  of  them  leaving  it 
he  should  pay  to  the  President,  but  not  averring  to  what  president  or  how  the 
obligation  should  be  enforced,  was  held  bad  on  general  demurrer :  Shepherd  v. 
Duncan,  15  L.  T.  Rep.  303.  Where  the  declaration  stated  that  plaintiff  sued  the 
defendant  for  that  the  defendant  agreed  with  the  plaintiff  to  cause  a  certain  valu 
ation  to  be  made,  by  neglecting  to  do  which  special  damage  accrued  to  the 
plaintiff  but  did  not  aver  any  consideration  for  the  agreement,  it  was  held  bad. 
And  per  cur.,  "the  C.  L.  P.  Act,  1852,  has  no  doubt  afforded  great  latitude  in 
pleading ;  but  it  has  not  removed  the  necessity  of  stating  a  consideration  for  an 
agreement  upon  which  a  party  is  sought  to  be  charged :"  Fremlin  v.  Hamilton 
et  al,  8  Ex.  308.  So  where  a  declaration  in  an  action  for  freight  stated  that  "  the 
defendants  are  indebted  to  the  plaintiff  for  freight,"  <fec,  but  omitted  to  aver  that 
there  was  any  money  payable  by  defendant  to  plaintiff,  the  declaration  was  held 
bad :  Place  v.  Potts  el  al,  lb.  MS.  This  is  a  defect  which  may  be  cured  by  plead- 
ing over:  Wilkinson  v.  Sharland,  24  L.  J.  Ex.  N.  S.  116.  But  a  declaration  "for 
money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  account  stated  be- 
tween them"  has  been  held  sufficient,  as  the  law  implies  a  promise  between  them : 
Fogg  v.  Nudd,  3  El.  &  B.  650. 

2.  Plea.  If  defendant  do  not  demur  to  the  declaration,  his  only  alternative  is 
to  answer  it  by  matter  of  fact.  In  doing  so  he  is  said  to  plead,  and  the  answer 
of  fact  so  made  is  called  the  plea.  Pleas  are  divided  into  dilatory  and  peremp- 
tory. A  peremptory  plea  or  plea  in  bar  may  be  denned  as  one  which  shows 
some  sufficient  ground  for  barring  or  defeating  the  plaintiff's  action.  Pleas  in 
bar  are  divided  into  pleas  by  way  of  traverse  and  pleas  by  way  of  confession  and 
avoidance.  As  the  plaintiff's  declaration  must  set  forth  all  essentials  neces- 
sary to  maintain  his  action,  so  the  defendant's  plea  in  bar  must  be  substantially 
good  and  certain :  Bac.  Abr.  "  Pleas  and  Pleadings,"  I.  2.  Pleas,  though  they  may 
be  general,  yet  should  not  be  so  general  as  to  be  vague.  Care  should  be  taken 
not  to  get  "  into  the  region  of  uncertainty  and  ambiguity."  A  plea  to  an  action 
of  covenant  that  defendant  did  not  break  his  covenant  held  bad  on  demurrer : 
Taylor  v.  Needham,  2  Taunt.  278.  A  plea  of  performance  otherwise  than  in  the 
terms  of  the  covenant  is  also  bad :  Scudamore  et  al  v.  Stratton  et  al,  1B.4P.  455. 
So  to  a  bond  conditioned  to  pay  a  sum  of  money  in  the  event  of  another  person 
not  paying  it,  a  plea  of  satisfaction  and  discharge  before  breach  is  bad  :  Spence  v. 
Healey,  1  C.  L.  Rep.  857.    In  debt  on  bond  a  plea  of  license  not  being  by  deed 
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is  bad :  Sellers  v.  Biekford,  1  Moore,  460.  So  to  a  declaration  in  covenant  for 
not  repairing  a  house  within  a  reasonable  time,  it  is  a  bad  plea  that  defendant 
repaired  the  house  -within  a  reasonable  time  after  he  was  required  to  do  so  by 
plaintiff:  Fisher  v.  Ford,  4  Jur.  1034 ;  see  also  Jones  v.  Gibbons,  8  Ex.  920.  To  a 
similar  declaration  a  plea  of  eviction  was  held  bad :  Newton  v.  Allin,  1  G.  A  D.  44. 
Where,  in  an  action  of  assumpsit  for  non-payment  of  rent,  according  to  agree- 
ment, defendant  pleaded  eviction  by  a  stranger,  but  omitted  to  negative  that  the 
stranger  derived  title  under  himself,  the  plea  was  held  bad :  McNab  v.  McDonell, 
2  U.  C.  Q,  B.  169.  A  plea  justifying  an  arrest  on  suspicion  of  felony,  without 
showing  the  grounds  of  the  suspicion,  is  bad :  Mure  v.  Kaye  el  al,  4  Taunt.  84.  To 
a  declaration  charging  expulsion  from  a  dwelling-house,  a  genera]  plea  of  liberum 
Unementum,  is  good :  Harvey  v.  Bridges  etal,  8  D.  A  L.  55 ;  but  not  to  a  declaration 
charging  an  assault :  Roberts^.  Tayleretal,  1C.B.  117;  nor  to  a  declaration  in  tres- 
pass, quare  clausum  /regit  and  carrying  away  plaintiff's  hay  and  corn,  Ac:  Wilcox 
v.  Montgomery,  5  0.  S.  312.  There  may  be  a  general  plea  of  fraud :  Washbourn 
v.  Burrows,  1  Ex.  107 ;  see  also  Robson  v.  Luscornbe,  2  D.  A  L.  859.  To  an 
action  for  a  libel  a  plea  in  general  terms  that  plaintiff  is  a  swindler  and  an  im- 
moral character,  is  bad;  Holmes  v.  Calesby,  1  Taunt.  543  ;  Brown  v.  Beatty,  12  0. 
C.  C.  P.  107 ;  Stewart  v.  Rowlands,  14  IT.  C.  C.  P.  485 ;  Baretlo  v.  Pirie,  26  U.  C. 
Q.  B.  468 ;  but  if  the  declaration  charge  some  specific  fact  of  libel,  a  plea  that  it 
is  true  in  substance  and  in  fact  seems  to  be  good :  Weaver  v.  Lloyd,  2  B.  A  C. 
678 ;  Honess  et  al  v.  Slubbs,  7  C.  B.  N.S.  555 ;  Hunter  v.  Sharpe,  13  L.  T.  N.S.  592 ; 
Behrens  et  al  v.  Allen,  8  Jur.  N.S.  118.  To  an  action  on  the  case  for  fixing  a  dog 
spear  whereby  plaintiff's  dog  was  wounded,  a  general  plea  alleging  that  plaintiff 
had  notice  of  the  spear,  is  good :  Jordin  v.  C'r.ump,  8  M.  A  W.  782.  To  trespass 
for  shooting  a  dog,  a  plea  that  the  dog  was  used  to  worry  sheep ;  that  just  before 
he  was  shot  he  was  worrying  defendant's  sheep,  and  could  not  be  otherwise 
restrained  from  so  doing,  has  been  held  a  good  plea,  as  it  would  be  intended  that 
the  dog  was  about  to  renew  the  attack:  Kellett  v.  Stannard,  2  Ir.  C.  L.  R.  156. 
To  an  action  against  a  gas  company  for  a  nuisance,  a  plea  that  they  are  "now" 
managing  their  works  carefully,  Ac,  is  bad :  Watson  v.  Gas  Co.  5  TJ.  C.  Q.  B. 
262.  So  a  plea  of  set-off  to  an  action  claiming  unliquidated  damages:  Atlwool 
v.  Attwool,  1  C.  L.  Kep.  242.  To  an  action  on  a  bond,  the  plea  of  nil  debit  is 
bad :  Anon,  2  Wils.  173.  And  a  plea  contrary  to  the  express  condition  of  the 
bond  is  bad.  Therefore  to  a  bond  conditioned  for  the  payment  of  money,  a  plea 
that  the  bond  was  given  as  an  indemnity,  was  held  to  be  bad :  Mease  v.  Mease,' 
1  Cowp.  47;  see  also  Murray  v.  King,  5  B.  A  Al.  165.  To  a  declaration  on  an 
agreement  to  forbear  suing,  a  plea  that  defendant  had  no  cause  of  action  is  bad : 
Wade  v.  Simeon,  2  C.  B.  548.  So  to  an  action  on  a  note,  a  plea  that  it  was  given 
for  lands  sold  without  a  note  in  writing :  Jones  et  al  v.  Jones  et  al,  6  M.  A  W.  84.  A 
material  alteration  in  writing  avoids  a  bond,  but  a  plea  alleging  an  alteration 
without  averring  it  to  be  in  writing  is  bad;  Harden  v.  Clifton,  1  Q.  B.  622.  To 
an  action  on  a  bond,  conditioned  for  the  performance  of  several  matters,  a  general 
plea  of  performance  is  bad :  Roakes  v.  Manser  et  al,  1  C.  B.  531.  So  to  an  action  on 
a  bond  conditioned  that  A,  as  a  bank  agent,  should  account,  Ac,  a.  plea  that 
before  action  brought,  A  ceased  to  be  agent,  and  that  while  he  was  agent  he  kept 
all  the  clauses  of  the  bond :  Bank  of  Upper  Canada  v.  Bethune  et  al,  E.T.  5  Wm.  IV. 
MS.  R.  A  H.  Dig.  "  Pleading,"  V.  2.  Debt  on  bond  conditioned  that  if  the  obligor 
should  practice  as  a  surgeon  at  S,  at  any  time,  without  the  consent  in  writing  of 
the  obligee,  then  obligor  should  be  obliged  to  pay  obligee  £1000 — the  bond  to  be 
void.  Plea,  that  defendant  did  not  practice  as  a  surgeon  at  S,  without  the  con- 
sent in  writing  of  the  obligee :  Held  bad  on  general  demurrer :  Hastings  et  al  v. 
Whitley,  2  Ex.  611.  So  to  a  bond  conditioned  that  defendant  should  "  well  and 
truly "  convey  to  plaintiff,  his  heirs  and  assigns  forever,  a  piece  of  land,  a  plea 
by  defendant  that  he  did  make  and  execute  a  conveyance  in  fee  simple  to  plain- 
tiff, is  bad :  Prindle  v.  McCan  et  al,  i  U.  C.  Q.  B.  228.    To  an  action  of  debt  for 
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money  lent  a  plea  as  to  £100,  part  thereof,  that  defendant  made  his  note  to  plain- 
tiff's order  for  £100,  is  bad  for  not  averring  that  the  note  was  still  running : 
Price  v.  Price,  16  M.  <fc  W.  232.  A  plea  of  infancy  when  there  has  been  a  liability 
contracted  and  subsequent  repudiation  should  allege  that  the  repudiation  was  made 
within  a  reasonable  time  after  defendant  attained  his  majority :  The  Dublin  and 
WicklowR.  Co.  v.  Black,  8  Ex.  181.  To  an  action  on  a  foreign  judgment  defendants 
pleaded  that  they  were  not  served  with  any  process,  and  that  plaintiff  unjustly,  and 
behind  their  backs,  entered  an  appearance  for  them  was  held  bad  in  not  averring 
that  defendants  had  no  notice  of  the  writ :  Sheehy  v.  The  Professional  liife  Assur. 
Co  13  C.  B,  787.  In  assumpsit  for  work  and  labor  there  was  a  plea,  that  the 
money  mentioned  in  the  declaration  accrued  due  to  the  plaintiff  for  the  building 
of  a  church ;  that  the  plaintiff  having  suspended  the  work  another  agreement  was 
entered  into  between  him  and  one  A,  under  which  the  plaintiff,  in  consideration 
of  certain  stipulated  payments,  undertook  to  complete  the,work  and  to  rely  for 
the  residue  of  the  contract  prioe  upon  certain  subscriptions  which  were  to  be 
raised;  and  that  A  duly  made,  and  the  plaintiff  received,,  the  payments  stipulated 
for  by  the  second  agreement,  in  satisfaction  and  discharge  of  the  original  agree- 
ment between  the  plaintiffs  and  the  defendants,  and  of  the  performance  thereof 
by  the  latter:  Held  a  bad  plea  in  substance:  James  v.  Isaacs  et  al,  12  C.  B.  791. 
A  plea  to  a  declaration  on  a  note  showing  it  to  have  fallen  due  in  January,  1848, 
that  defendant  paid  the  note  on  the  Slet  December,  1847,  before  it  became  due, 
is  bad  on  general  demurrer :  Sown  v.  Havike,  6  U.  C.  R.  275. 

3.  Replication.  A  replication  is  the  plaintiff's  answer  to  defendant's  plea,  and 
should  fortify  and  support  the  declaration.  The  material  requisite  in  a  replica- 
tion is  that  it  should  pursue  what  has  been  first  alleged  and  insisted  upon  in  the 
declaration,  otherwise  there  will  be  a  departure  in  pleading :  Bac.  Abr.  "Pleas  and 
Pleading,"  A.  A  replication  which  in  general  terms  denies  the  whole  substance 
of  the  plea  is  good  even  on  special  demurrer:  Darbishire  v.  Butler,  5  Moore,  198. 
Where  in  trespass  for  seizing  cattle  and  causing  them  to  be  sold,  defendant  pleaded 
that  the  cattle  were  taken  damage  feasant,  and  proceeded  to  justify  the  sale  under 
Prov.  Stat.  1  Vic.  c.  21.  Replication  that  defendant's  fences  were  defective,  and  that 
the  cattle  escaped  from  the  highway  into  the  close.  Held  replication  clearly  bad, 
in  not  averring  that  the  cattle  escaped  through  the  defect  in  the  fences:  Stedman 
v.  Wasley,  1  U.O.  Q.B.  464.  Since  the  first  Eng.  C.  L.  P.  act  it  has  been  held  that 
in  an  action  on  a  foreign  judgment  to  which  there  was  a  plea  denying  notice  of 
the  proceedings  and  residence  in  the  jurisdiction,  a  replication  that  the  action 
was  on  a  bill  accepted  within  the  said  jurisdiction  by  defendant  (who  was  then  a 
resident  there,)  and  payable  at  a  place  within  the  jurisdiction,  and  that  by  the 
laws  of  the  foreign  country  in  sueh  cases,  the  place  of  payment  is  deemed  the 
elected  domicile  of  the  acceptor,  and  that  notice  of  the  proceedings  were  served 
there  in  accordance  with  the  foreign  law :  Held  bad  for  not  alleging  that  the  law 
was  so  at  the  timej  the  bill  was  accepted :,  Meeus  v.  Thelluston,  22  L.  J.  Ex.  239. 
To  an  action  of  assumpsit  defendants  pleaded  payment  into  court  as  to  part  and 
a  set-off  as  to  the  residue.  Replication  to  the  firBt  plea  that  defendants  were 
indebted  in  a  greater  amount  than  the  amount  paid,  and  to  the  other  plea  that 
plaintiff  was  not  (not  adding  "  nor  is "  in  either  case)  indebted  modo  et  forma, 
both  replications  were  held  bad  on  general  demurrer :  Small  v.  Strachan  et  al,  2  U. 
C.  Q.B.  434.  To  an  action  of  replevin  in  the  old  form,  the  defendant  avowed  for  a 
distress  for  rent  due  to  him  by  one  C,  on  a  demise  at  a  yearly  rent,  of  which  one 
year's  rent  was  in  arrear  on  1st  January,  1850.  Replication  to  thi3  that  the 
close  on  which  the  distress  was  made  was  at  the  time  when,  &c,  the  close  of  him 
the  plaintiff:  Held  bad  as  containing  no  answer  in  substance  to  the  avowry : 
Robertson  v.  Meyers,  7  U.  C.  Q.  B.  416; 

4.  Rejoinder,  Rejoinder  or  defendant's  answer  to  plaintiff's  replication,  must 
fortify  and  support  defendant's  plea.  It  must  also  pursue  the  line  of  defence 
first  insisted  upon,  or  else  there  will  be  a  departure:  Bac.  Abr.  "Pleas  and  Plead- 
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131.  0)  The  form  of  a  demurrer  (a)  shall  be  as  follows,  £°™ur°fer 
or  to  the  like  effect :  (6) 

The  Defendant,  by  his  Attorney,  (or  Plaintiff,  as  the  case 
may  be,)  (or  in  person,  &c.,)  says  that  the  declaration  (or 
plea,  &c.)  is  bad  in  substance,  (c) 

And  on  the  margin  thereof  some  substantial  matter  of  law  Asubstan- 
intended  to  be  argued  shall  be  stated ;  (d)  and  the  Court  or  a  ofdemurrer 

Ing,'  A.  To  debt  on  an  indemnity  bond  the  defendant  pleaded  non  damnificatus, 
and  the  plaintiff  having  replied,  showed  how  she  was  damnified.1  The  defendant 
rejoined  that  the  injury  arose  through  the  plaintiff's  own  fraudulent  act :  Held 
on  general  demurrer  to  be  a  departure:  Hamilton  v,  Davis  et  al,  1  U.  C.  Q.B.  490. 
So  where  plaintiff  declared  in  debt  on  bond  for  the  non-performance  of  an  award, 
the  defendant  pleaded  no  award.  The  plaintiff  replied  setting  out  the  aw  ard,  to 
which  the  defendant  rejoined  matter  extrinsic  to  the  award,  and  relied  upon  it  as 
showing  the  award  void:  Held  a  departure:  Maxwell  v.  H'lnsom,  1  U.C.  Q.B.  219. 
5.  Surrejoinder.  This  and  all  subsequent  pleadings  being  governed'  by  the 
same  rules  and  with  the  same  effect  as  the  pleadings  already  noticed,  there  is  no 
necessity  for  pursuing  the  subject  any  further. 

(z)  Taken  from  Eng.  Stat.  15  tfc  16  Vic  cap.  76,  s.  89. 

(a)  Demurrers  for  matters  of  form  are  by  this  act  abolished ;  but  demurrers 
for  matters  of  substance  are  retained  and  are  such  as  are  intended  by  this  sec- 
tion :  see  note  to  section  120.  The  words  "  except  in  the  cases  herein  specifi- 
cally provided  for,"  used  in  the  corresponding  section  of  the  English  act,  are  not 
to  be  found  it  will  be  perceived  in  our  section.  The  meaning  of  such  an  excep- 
tion was  a  matter  of  doubt  to  the  commentators  on  the  English  act,  and  our  legis- 
lature have  done  wisely  in  omitting  it. 

(b)  It  is  presumed  that  a  demurrer,  like  any  other  pleading,  must  be  intitled  of 
the  proper  court  and  of  the  day  and  year  when  pleaded :  see  section  77  of  this 
act ;  and  in  connection  therewith  see  Holland  et  al  v.  Tealdi,  8  Dowl.  P.  C.  320. 

(c)  As  to  the  distinction  between  substance  and  form  see  note  to  section  120. 

(d)  The  provision  following  is  a  substantial  re-enactment  of  Rule  14  E.  T. 
5  Vic,  which,  was  taken  from  Eng.  R.  G.  2  H.  T.  4  Wm.  IV.  (2  Dowl.  P.  C.  304), 
and  which  was  held  not  to  apply  to  revenue  cases :  Jtez  v.  WboUeti,  2  0.  M.  <fc  R. 
256.  It  was  held  under  it  that  a  substantial  compliance  with  its  terms  was  in  all 
ordinary  cases  necessary.  A  statement  that  "  the  matters  in  the. plea  contain  no 
answer  to  the  action,"  was  held  to  be  insufficient:  Ross  v.  Robeson,  3  Dowl. 
P.  C.  779.  And,  per  Parke,  B.,  "  The  statement  in  the  margin  is  merely  a  repe- 
tition of  the  general  demurrer,  and  would  suit  any  other  general  demurrer  to  the 
plea  just  as  well.  Some  special  ground  ought  to  have  been  stated:"  lb.  780.  It 
has  also  been  held  that  if  several  grounds  be  stated  in  the  margin  it  is  not  neces- 
sary for  the  party  demurring  to  specify  on  which  of  those  grounds  he  intends  to 
rely:  Whitmore  v.  Nicholls,  5  Dowl.  P.  C.  621.  And,  per  Williams,  J.,  "  It  may 
be  that  there  are  several  grounds  stated  in  the  margin  which  cannot  be  sustained 
when  they  come  to  be  argued.  But  that  does  not  vitiate  the  other  points,  or 
render  this  statement  a  nullity  so  as  to  entitle  plaintiff  to  set  aside  the  demurrer 
as  for  want  of  a  plea :"  lb.  For  examples  of  statements  of  several  grounds  of 
demurrer  see  Smithv.  Monteith,  13  M.  &  W.  427 ;  Bonzi  et  al  v.  Stewart,  7  M.  <fc 
G.  746.     If  a  party  demur  to  several  pleas  on  the  same  grounds,  the  causes  of 
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to  be  stated  Judge  may  set  aside  any  demurrer  delivered  without  such 

margin.        statement,  or  with  a  frivolous  statement,  (e)  and  may  give 

leave  to  sign  judgment  as  for  want  of  a  plea ;  (/) 


demurrer  to  all  after  the  first  are  sufficiently  stated  by  stating  that  the  plea,  <fce., 
is  insufficient,  "  for  the  like  causes  and  grounds  of  objection  which  have  been 
taken  to  the  said  (first)  plea :"  JSraham  v.  WatHns,  16  M.  &  W.  11.  The  marginal 
notes  are  meant  for  the  information  of  the  court  and  not  of  the  parties :  Scott  et  al 
v.  Ckappelow,  4  M.  <fc  G.  336. 

(e)  To  decide  when  an  objection  is  frivolous,  it  will  be  necessary  to  bear  in 
mind  that  the  main  object  of  this  act  is  to  make  form  subservient  to  matter.  The 
court  must  obviously  possess  a  discretionary  power  to  set  aside  frivolous  demur- 
rers or  pleadings,  to  preserve  its  own  records  from  abuse,  the  public  time  from 
being  wasted,  to  prevent  the  useless  accumulation  of  costs  to  the  prejudice  of  the 
client,  and  to  the  advantage  of  those  only  who  ought  to  protect  him  from  these 
evils,  and  to  the  delay,  if  not  the  perversion  of  justice :  see  section  119,  and  notes 
thereto.  But  it  is  manifest  that  all  these  evils  will  be  aggravated  if  the  exercise 
of  a  judge's  discretion  is  frequently  made  the  subject  of  an  appeal  to  the  court. 
When  the  court  clearly  sees  an  attempt  to  secure  a  triumph  to  falsehood  by 
means  of  a  bad  pleading  the  possibility  of  a  doubt  being  raised  in  argument 
affords  no  reason  for  interfering  with  the  judge's  discretion :  Lane  v.  Ridley, 
10  Q.  B.  481,^erDenman,  0.  J. ;  Padwiek  v.  Turner,  11  Q.  B.  124. 

(/)  The  mode  pointed  out  by  this  section  for  taking  advantage  of  an  irregular 
demurrer  is  the  proper  one  to  be  adopted.  No  objection  that  might  be  taken 
advantage  of  in  this  mode  can  be  raised  on  the  argument  of  the  demurrer :  Lacey 
v.  Umbers,  3  Dowl.  P.  C.  732.  To  entitle  a  party  to  set  aside  a  demurrer  because 
of  a  frivolous  statement  the  objection  taken  must  be  clearly  tenable.  If  there  be 
any  doubt  as  to  the  sufficiency  of  the  objection,  the  court  will  not  interfere :  Tyn- 
dall  et  al  v.  Ulleshorne,  3  Dowl.  P.  C.  2 ;  Undershell  v.  Fuller,  5  Tyr.  392 ;  Walker 
v.  Catley,  5  Dowl.  P.  C.  592;  Chevers  v.  Parkington,  6  Dowl.  P.  C.  75.  A  frivolous 
demurrer  is  not  so  much  an  irregularity  as  an  improper  proceeding,  which  the 
court  in  its  discretion  may  set  aside  at  any  time :  Cutts  v.  Surridge  et  al,  9  Q.  B.  1023, 
per  Denman,  0.  J.  But  an  objection  to  the  marginal  notes  or  form  of  demurrer 
should  not  be  deferred  till  after  joinder  in  demurrer,  at  which  time  it  would  be 
too  late :  Norton  v.  Mackintosh,  1  Dowl.  P.  C.  529.  A  defective  marginal  note  may 
be  amended  on  payment  of  costs :  Ross  v.  Robeson,  3  Dowl.  P.  C.  779 ;  and  the 
case  postponed  until  the  points  of  argument  are  properly  stated :  Parker  v.  Riley, 
3  M.  &  W.  230.  The  rule  to  set  aside  a  demurrer  as  frivolous  or  for  any  cause 
contemplated  by  this  section  will  it  is  apprehended  be  nisi  in  the  first  instance : 
Kinnear  v.  Keane,  3  Dowl.  P.  C.  154;  and  in  the  case  of  a  frivolous  demurrer 
should  be  drawn  up  "on  reading  the  pleadings:"  Soworth  v.  Hubbersty,  3  Dowl. 
P.  C.  455 ;  Danieli  v.  Lewis,  1  Dowl.  N.  S.  642.  A  rule  that  the  demurrer  be  set 
aside  as  irregular  "unless  cause  be  shown  on  Thursday  next"  has  been  issued: 
Kinnear  v.  Keene,  3  Dowl.  P.O.  154.  If  the  demurrer  be  set  aside,  all  the  pleadings 
connected  with  it  may  also  be  set  aside  at  the  same  time.  In  one  case  a  rule  was 
drawn  up  in  the  following  form,  "  that  the  demurrer  delivered  herein  be  set  aside 
as  irregular,  and  the  pleadings  connected  therewith  be  struck  out,  and  that  the 
defendant  do  pay  to  the  plaintiff,  his  attorney  or  agent,  within  four  days  after 
taxation,  all  costs  of  and  occasioned  by  the  said  demurrer,  including  the  costs  of 
preparing  for  the  trial  of  and  attending  to  try  this  cause,  and  of  this  application, 
to  be  taxed  by  one  of  the  masters.  And  that  the  defendant  do  take  short  notice 
of  trial  for  the  sittings  after  term ;  and  in  default  of  payment  of  such  costs  within 
four  days  after  taxation  as  aforesaid,  it  is  ordered  that  the  plaintiff  be  at  liberty 
to  sign  judgment  as  for  want  of  a  plea :  Tucker  v.  Barnesley,  16  M.  &  W.  54.     In 
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And  the  form  of  a  ioinder  in  demurrer  shall  he  as  follows,  Form  of 

,  ~  ,  joinder  in 

Or  to  the  like  effect  :   (j/)  demurrer. 

The  Plaintiff  (or  Defendant)  says  that  the  declaration  (or 
plea,  &c.)  is  good  in  substance.  (K)     19  Vic.  c.  43,  s.  138. 

123.  (i)  Where  issue  is  joined  on  demurrer,  the  court  judgment 
shall  give  Judgment  according  as  the  very  right  of  the  cause  according 
and  matter  in  law  appears  unto  them,  without  regarding  any  £ghte  Tery 
imperfection,  omission,  defect  in  or  lack  of  form,  (_;  )  and  no 
Judgment  shall  be  arrested,  stayed  or  reversed,  for  any  such 
imperfection,  omission,  defect  ia  or  lack  of  form.  (7b)    19  Vic. 
c.  43,  s.  99. 

133.  (I)  No  pleading  or  amended  pleading  (m)  shall  he  Special 
deemed  insufficient  (n)  for  any  defect  which  formerly  could  superseded. 

the  Queen's  Bench  and  Common  Pleas  it  is  the  practice  on  cross  demurrers  for 
the  plaintiff  to  begin :  see  Halhead  et  al  v.  Young,  6  E.  &  B.  81 2 ;  TJie  Wolverhamp- 
ton Water  Works  Co.  v.  Hawkesford,  28  L.  J.  C.  P.  242 ;  Churchward  v.  The  Queen, 
L.  R.  1  Q.  B.  173.  But  in  the  Exchequer  the  practice  is  different,  the  party  first 
demurring  being  entitled  to  begin-:  see  Hill  v.  Cowdery,  lH,4!f.  360  ;  Bedway 
v.  Sweeting,  L.  B.  2  Ex.  400.  The  word  plea  as  used  in  this  section  means  plead- 
ing, and  applies  to  any  pleading  by  either  party :  Cutis  v.  Surridge  et  al,  9  Q.  B. 
1023,  per  Denman,  C.  3. 

(g)  See  note  b  supra. 

(A)  As  to  when  a  pleading  can  be  said  to  be  good  in  substance,  see  note  y  to 
section  120. 

(i)  Taken  from  latter  part  of  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  60. 

(j)  It  is  made  the  duty  of  the  court  to  give  judgment  as  "  the  very  right  of 
the  cause"  and  "  matter  in  law"  appears  unto  them,  without  regarding  any  im- 
perfection, omission,  defect  in  or  iack  of  form :  see  note  y  to  section  120,  as  to 
the  difference  between  form  and  substance  in  pleadings. 

(k)  The  latter  part  of  this  section  is  in  effect  the  same  as  the  statutes  of  Eliza- 
beth and  Anne,  recited  in  note  y  to  section  120,  with  one  exception — the  designed 
omission  of  all  mention  respecting  special  demurrers :  see  section  123. 

(I)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  51.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  35.  This  section  is  clearly 
prospective  :  James  v.  Isaacs  et  al,  12  C.  B.  796,  per  Maule,  J. ;  see  also  Pinhorn  v. 
Bouster,  8  Ex.  138 ;   Chase  v.  Scripture,  14  U.  C.  Q.  B.  443. 

^m)  Applies  equally  to  declarations,  pleas,  replications,  rejoinders,  and  all  sub- 
sequent pleadings :  see  note  y  to  section  120. 

(n)  Before  the  passing  of  this  act  the  sufficiency  of  a  plea  depended  upon  its 
substance  and  form.  The  doctrine  was  well  expressed  as  follows :  "  The  law  re- 
quires two  things.  The  one  that  it  (the  pleading)  be  in  matter  sufficient.  The 
other  that  it  be  deduced  and  expressed  according  to  the  form  of  law.  If  either  the 
one  or  the  other  of  these  be  wanting,  it  is  cause  of  demurrer :"  Colt  et  al  v.  Bishop 
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only  have  been  objected  to  by  special  demurrer,  (o)    19  Vic. 
c.  43,  s.  100. 

EQUITABLE  DEFENCES,  (oo) 

Equitable  134.  (^>)  Any  Defendant,  or  the  Plaintiff  in  Keplevin, 
t»  pleaded!7  in  any  cause  (q)  who  if  Judgment  were  obtained,  would  be 

of  Coventry,  Hob.  Rep.  164,  per  Hobart,  C.  J.  Now  the  sufficiency  of  a  pleading 
must  depend  more  upon  its  substance  than  form — the  latter  being  only  necessary 
in  so  far  that  the  party  pleading  must  use  apt  language  to  explain  what  he  means 
iu  describing  his  cause  of  action,  ground  of  defence,  <fec.  If  a  pleading  though 
not  deficient  in  matter  be  so  far  deficient  in  form  as  to  prejudice.,  embarrass,  or 
delay  the  opposite  party,  then  an  application  to  amend  would  appear  to  be  the 
correct  course :  section  119. 

(o)  For  any  defect  which  could  only  be  objected  to  by  special  demurrer,  i.  e,  for  any 
defect  which  could  heretofore  have  been  objected  to  by  special  demurrer  only. 
The  true  meaning  of  the  sentence  rests  upon  the  import  of  the  word  "  only,"  and 
its  connection  with  the  context.  Many  pleadings  have  been  held  insufficient  upon 
special  demurrers  which  might  have  been  held  equally  so  upon  general  demur- 
rers. Both  for  matters  of  substance  and  of  form  a  special  demurrer  was  deemed 
a  prudent  proceeding.  It  follows  that  there  may  be  pleadings'  held  bad  upon 
special  demurrers,  which  under  this  act  would  be  also  bad,  though  special  demur- 
rers are  abolished.  For  example,  reference  may  be  made  to  the  following  decided 
cases:  Burgess  v,  Beaumont,  2  D.  &  L.  590;  Hilly.  Montagu,  2  M.  &  S.  377;  Vyse 
v.  Wakefield,  6M.4T,  442 ;  Bevins  v.  ffulme,  15  M.  &  W.  88 ;  Crawshay  et  at  v. 
Barry,  1  M.  <&  G.  235;  Milner  v.  Jordan,  8  Q.  fi.  615  ;  Robertson  v.  Showier,  2  D. 
&  L.  687 ;  Dawson  v.  Collis  et  al,  10  C.  B.  523.  A  departure  in  pleading  is  still  a 
ground  of  demurrer,  being  matter  of  substance  and  not  mere  form :  s$e  Bartlett  v. 
Wells,  31  L.  J.  Q.  B.  57 ;  Brine  y.  The  Great  Western  R  Co.,  lb.  101 ;  The  Thames 
Iron  Works  and  Shipbuilding  Co.  v.  The  Royal  Mail  Steam  Packet  Co.  31  L.  J.  C.  P. 

169  ;  Rixon  et  al  v.  Emary  et  al,  L.  E.  3  C.  P.  546. 

{oo)  Suitors  in  a  court  have  a  right  to  expect  the  administration  of  complete 
and  final  justice  in  that  court.  Whether  proceedings  be  had  in  law  or  in  equity 
such  ought  to  be  the  result  of  the  proceedings.  But  cases  have  arisen  in  which  a 
court  of  law  has  given  judgment  in  favour  of  a  suitor,  which  a  court  of  equity 
has  restrained  him  from  enforcing.  The  fruit  of  a  judgment  at  law  is  the  writ  of 
execution.  If  the  judgment  were  just,  no  court  either  of  law  or  equity  should 
have  the  power  of  preventing  the  issue  of  execution.  The  mischief  was  that 
hitherto  in  some  cases  decided  in  courts  of  common  law  the  administration  of  law 
has  not  been  the  administration  of  justice.  This  was  in  a  great  measure  attri- 
butable to  the  fact  of  defences  valid  in  equity  being  wholly  excluded  from  the 
cognizance  of-  courts  of  common  law.  Upon  a  consideration  of  this  mischief  the 
Common  Law  Commissioners  formed  the  opinion  that  "there  are  cases  in  which 
courts  of  common  law  have  not  sufficient  power-  to  prevent  the  law  from  being 
the  means  of  vexatious  and  of  useless  expense."  To  enable  these  courts  to  admi- 
nister complete  and  final  justice  it  was  recommended  "  that  whatever  is  ground 
for  a  perpetual  injunction  (in  equity)  shall  for  the  future  be  received  by  courts  of 
common  law  in  the  first  instance  as  a  defence."  This  recommendation  has  been 
substantially  enacted  in  the  following  sections. 

(p)  Taken  from  Eng.  Stat.  17  <fe  18  Vic.  cap.  125,  s.  83.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  49^ 

(q)  This  enactment  applies  only  to  actions  in  which  pleadings  are  allowed. 
As  there  are  no  pleadings  allowable  in  ejectment,  there  can  be  no  equitable  plea 
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entitled    to    relief    against    such    Judgment    on   equitable 
grounds,  (r)  may  plead  the  facts  which  entitle  him  to  such 

or  replication  in  that  form  of  action :  Neave  v.  Avery  et  al,  16  C.  B.  328.     As  to 
interpleader  issues :  see  Rmden  v.  Pope,  L.  R.  8  Ex.  269  ;  s.  c.  18  L.  T.  N.S.  651. 

(r)  The  important  question  is  what  "  equitable  grounds"  will  be  sufficient  as  a 
defence  in  a  court  of  common  law.  The  first  English  reported  case,  appears  to  be 
Burgoyne  v.  Cottrell,  24  L.  J.  Q.  B.  28,  which  arose  in  the  bail  court.  The  action 
was  by  the  indorsee  of  two  bills  of  exchange  drawn  abroad  and  directed  as  fol- 
lows, the  one  "To  the  Chairman  and  Board  of  Directors  of  the  A.  Company,"  and 
the  other  "  To  the  Board  of  Directors  of  the  A.  Company."  They  were  accepted 
by  defendant,  the  chairman  of  the  company,  in  Buch  a  manner  as  in  the  opinion 
of  plaintiff  to  make  him  personally  liable  upon  his  acceptances.  Defendant 
desired  to  plead  as  a  defence  on  equitable  groundB  in  effect  that  the  bills  were 
addressed  to  the  company  and  intended  to  be  made  binding  on  the  company,  and 
that  by  mistake  the  defendant  as  chairman  had  so  accepted  them  as  to  make  him- 
self personally  liable  :  see  also  Courtauld  v.  Saunders,  16  L.  T.  N.  S.  562.  And, 
per  Crompton,  J.,  "The  notion  seems  to  be  that  to  support  an  equitable  plea  you' 
toust  show  some  equity  that  will  give  you  a  right  to  an  unconditional  injunction." 
The  plea  was  allowed  to  stand  with  liberty  to  plaintiff  to  demur.  The  opinion 
thus  expressed  has  been  confirmed  and  supported  in  each  of  the  courts  of  Exche- 
quer, Queen's  Benoh,  and  Common  Pleas. 

First — Exchequer.  Mimes  Royal  Societies  v.  Magnay,  10  Ex.  489.  Action  on  a 
lease  for  non-payment  of  rent  and  non-repair  of  premises.  Defendant  applied  to 
be  allowed  to  plead  an  agreement,  in  substance  that  defendant  sliould  surrender, 
<fec,  and  that  owing  to  the  fraud  and  laches  of  plaintiff  such  surrender  was  not 
completed.  Parke,  B.,  "  In  my  opinion  the  equitable  defence  allowed  to  be 
pleaded  by  this  statute  means  such  a  defence  as  would  in  a  court  of  equity  be  a 
complete  answer  to  the  plaintiffs  Claim,  and  would,  as  such,  afford  sufficient 
grounds  for  a  perpetual  injunction  granted  absolutely  and  without  any  conditions. 
But  according  to  the  statement  in  the  plea  a  court  of  equity  would  not  interfere 
except  upon  the  condition  of  the  execution  of  a  Valid  surrender  by  defendant. 
We  have  no  machinery  by  which  we  can  compel  the  execution  of  a  surrender. 
The  statute  does  not  say  that  the  courts  of  common  law  may  give  relief  on  equi- 
table conditions,  but  that  a  plea  shall  be  allowed  which  discloses  a  defence  upon 
equitable  grounds:"  lb.  493.  Leave  to  plead  the  intended  plea  was  therefore 
refused. 

The  gravamen  of  this  decision  is  that  owing  to  the  imperfect  machinery  of 
courts  of  common  law  complete  and  final  justice  conld  not  be  done.  These  courts 
have  no  power  to  order  the  execution  and  completion  of  a  surrender,  nor  indeed 
of  any  other  executory  contract :  see  Hyde  v,  Graham,  1  H.  &  C.  593 ;  Wakley  v. 
Froggatt,  2  H.  <fe  C.  669.  When  an  agreement  to  do  a  thing  is  wholly  executed, 
and  nothing  remains  to  be  done  by  either  party  towards  perfecting  it,  such  an 
agreement  would  be  a  sufficient  equitable  ground  of  defence  in  courts  of  common 
law.  Thus,  in  trover  for ,  goods,  defendants  were  allowed  to  plead  that  the 
plaintiff  was  the  owner  of  certain  chemical  works,  that  the  goods  in  question  were 
stock  in  trade,  and.  materials  on  the  premises ;  that  the  defendants  agreed  to  pur- 
chase the  chemical  works,  and  that  the  goods  in  question  were  to  be  included  in 
the  property  sold ;  that  certain  brokers  were  employed  to  make  the  contract,  and 
that  they  made  it  by  bought  and  sold  notes ;  that  by  mistake  of  the  brokers  the 
notes  were  so  worded  as  not  to  include  the  stock-in-trade  and  materials ;  that 
possession  of  the  chemical  works,  including  the  goods  in,  question,  had  been  deli- 
vered by  plaintiff  to  defendants,  and  the  purchase  completed  ;  and  that  plaintiff 
was  unjustly  availing  himself  of  what  was  a  mere  mistake  in  the  notes.  And,  per 
Parke,  B.,  "  The  statute  says  that  '  it  Bhall  be  lawful  for  the  defendant  in  any 
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relief  by  way  of  defence,  and  the  said  Courts  shall  receive 

cause  in  which,  if  judgment  were  obtained,  he  would  be  entitled  to  relief  against 
such  judgment  on  equitable  grounds,  to  plead  the  facts  which  entitle  him  to  such 
relief  by  way  of  defence.'  We  have  already  held  that  the  relief  must  be  absolute 
and  unconditional ;  and  in  this  case  I  think  that  absolute  and  unconditional  relief 
would  be  granted.  It  seems  to  me  that  there  would  be  no  use  in  reforming  the 
agreement  when  it  is  wholly  executed  and  nothing  remains  to  be  done  by  either 
party:"  Steele  v.  Haddock  et  al,  10  Ex.  645. 

Second — Queen's  Bench,  Wodehouse  et  al  v.  Farebrother,  5  El.  &  B.  211.  Action 
on  a  bond  against  defendant  as  surety  for  a  third  party,  who  had  covenanted 
with  plaintiff  to  repay  £2000  lent  on  a  mortgage  of  a  policy  of  insurance,  and 
to  keep  up  the  policy  until  the  money  was  repaid — breaches  assigned.  The 
defendant  admitted  the  breaches,  but  set  up  as  an  equitable  defence  that  he 
was  willing  to  pay  all  that  plaintiff  was  entitled  to  in  equity,  if  plaintiff  would 
assign  his  securities,  but  that  plaintiff  refused  so  to  do.  To  this  plea  there  was  a 
demurrer.  And,  per  Campbell,  C.  J.,  "  It  is  not  for  us,  Bitting  here  judicially,  to 
say  how  far  it  is  desirable  or  expedient  that  equitable  jurisdiction  should  be 
given  to  courts  of  common  law.  We  have  only,  looking  to  the  language  of  the 
legislature,  to  consider  what  equitable  jurisdiction  has  actually  been  given  to  us, 
bearing  in  mind  that  unless,  in  as  far  as  our  power  and  our  procedure  have  been 
altered  by  express  enactment,  or  reasonable  implication  from  what  has  been 
expressly  enacted,  they  remain  unchanged  under  the  Common  Law  Procedure  Act. 
We  are  authorized  to  receive  this  defence  by  way  of  plea,  if  the  facts  pleaded 
would  entitle  the  defendant  to  relief  on  equitable  grounds  in  a  court  of  equity 
against  a  judgment  obtained  in  this  action  in  a  court  of  law,  no  equitable  defence 
having  been  set  up  there.  The  first  objection  to  the  plea  is  that  the  defendant 
does  not  satisfactorily  show  that  if  such  a  judgment  were  obtained  he  would  be 
entitled  to  relief  against  it  on  equitable  grounds  within  the  meaning  of  the  enact- 
ment. He  does  not  impeach  the  deed  sued  upon  as  fraudulent,  or  Bhow  that  a  judg- 
ment obtained  in  this  action  would  not  be  honest.  On  the  contrary,  he  admits 
that  he  executed  the  deed,  that  he  broke  his  covenant  in  the  manner  alleged  by 
the  declaration,  and  that  he  is  liable  to  pay  to  the  plaintiffs  the  several  sums 
demanded  in  respect  of  arrears  of  interest,  of  non-payment  of  the  premiums  of 
insurance,  and  of  the  costs  incurred  by  the  plaintiffs,  against  which  he  was  boun 
to  indemnify  them.  He  only  contends  that  after  having  made  these  payments, 
or  at  ttye  time  of  making  them,  he  is  entitled  to  have  the  policy  handed  over  to 
him,  which  was  assigned  to  the  plaintiffs  as  a  security  for  the  debt  due  to  them 
from  the  principal  debtor  for  whom  he  was  surety,  alleging  that  the  plaintiffs  had 
refused  to  hand  it  over  to  him  although  he  offered,  on  receiving  it,  to  pay  the 
sum3  which  he  owed  them,  still  offering  to  pay  these  sums  and  to  indemnify  the 
plaintiffs.  There  is  no  doubt  that  as  a  surety  having  done  all  that  is  incumbent 
upon  him  in  fulfilment  of  his  engagement,  he  would  be  entitled,  as  against  the 
debtor  for  whom  he  was  surety,  to  stand  in  the  shoes  of  the  creditor  and  to  have 
an  assignment  of  any  security  which  the  satisfied  creditor  held  for  the  debt 
guaranteed.  But  no  authority  was  cited -to  show  what  precise  relief  a  court  of 
equity  would  have  given  to  the  defendant,  if  judgment  had  been  obtained  against 
him  in  this  action ;  and  at  all  events  we  conceive  that  he  would  De  entitled  to  no 
relief  against  the  judgment,  unless  he  filed  a  bill  against  the  now  plaintiffs  and 
the  principal  debtor,  and  paid  into  court  or  undertook  to  pay  the  sums  which  he 
admits  that  he  owes  to  the  plaintiffs  on  the  judgment.  He  could  only  ask  for 
a  temporary  or  conditional  injunction  against  suing  out  execution  on  the  judg- 
ment, not  for  a  perpetual  or  absolute  injunction.  The  very  important  question 
therefore  arises  whether,  where  a  defendant  would  only  be  entitled  to  a  relief 
against  a  judgment  to  the  extent  of  a  temporary  or  conditional  injunction,  he  is 
entitled  to  set  up  his  equitable  grounds  of  relief  by  way  of  defence  in  a  court  of 
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such  defence  by  way  of  plea;  but  such  plea  must  begin  with  j^"™®"1;^ 

law  ?  We  are  of  opinion  that  as  yet  the  legislature  has  authorized  us  to  receive 
a  plea  disclosing  equitable  grounds  of  relief  only  where  the  facts  would  entitle  the 
defendant  to  an  absolute  and  perpetual  injunction  against  the  judgment.  In  this 
last  case  no  difficulty  occurs,  for  the  plea  is  a  simple  bar  to  the  action,  and  we  should 
only  have  to  pronounce  the  common  law  judgment '  that  the  plaintiff  take" nothing 
by  his  writ,  and  that  the  defendant  go  thereof  without  day.'  But  if  the  injunction 
is  to  be  temporary  or  conditional  in  equity,  at  common  law  we  have  no  such  judg- 
ment, and  we  have  no  analogous  judgment.  We  could  not  attempt  to  do  justice 
between  the  parties  without  pronouncing,  instead  of  a  common  law  judgment  an 
equitable  decree.  If  upon  Buch  a  plea  we  were  to  give  judgment  in  bar  of  the 
action,  all  legal  remedy  would  be  gone,  although  the  defendant  confesses  his 
liability  to  pay  the  sums  which  this  action  seeks  to  recover.  It  is  said  that  the 
plaintiffs  might  afterwards  have  relief  in  equity,  or  might  perhaps  bring  another 
action  when  they  have  transferred  the  policy  to  the  defendant,  but  we  think  that 
it  was  intended  to  admit  a  plea  on  equitable  grounds  only  where  final  justice  may 
be  done  by  the  court  of  law  in  the  pending  suit.  This  could  only  be  by  pro- 
nouncing an  equitable  decree.  But  we  have  no  warrant  to  pronounce  such  a 
decree.  *****  Where  the  judgment  if  obtained  would  be  substantially 
reversed  by  a  perpetual  injunction  in  equity,  that  which  would  be  sufficient  ground 
for  the  perpetual  injunction  is  admitted  as  a  legal  defence,  in  the  same  manner  as 
payment  after  the  day  which  at  common  law  was  only  ground  for  equitable  relief 
after  a  judgment  had  been  obtained  for  the  penalty  of  the  bond,  was  by  the 
statute  of  Anne  let  in  as  a  legal  defence,  and  as  by  the  recent  statute  to  an  action 
against  a  surety  on  an  instrument  under  seal,  time  given  to  the  principal  debtor 
without  the  consent  of  the  surety  is  turned  into  a  legal  defence,  although  pre- 
viously it  was  only  ground  for  equitable  relief.  But  where  the  ground  for  equi- 
table relief  is  not  a  complete  bar  to  any  proceedings  upon  the  judgment,  and  is 
not  if  offered  by  plea  a  complete  bar  to  the  action,  we  are  not  furnished  with  any 
means  of  doing  justice  between  the  parties.  We  cannot  enter  into  equities  and 
cross  equities ;  we  should  often  be  without  means  to  determine  what  are  the  fit 
conditions  on  which  relief  should  be  given;  no  power  is  conferred  upon  us  to  pro- 
nounce a  conditional  judgment;  no  process  is  provided  by  which  we  could  enforce 
performance  of  the  condition ;  there  are  no  writs  of  execution  against  persons  or 
goods  adapted  to  such  a  judgment,  and  no  one  can  conjecture  what  remedy  it 
would  give  against  the  lands  of  the  debtor.  In  short,  we  think  a  plea  on  equi- 
table grounds  is  to  prevail  only  when  followed  by  a  common  law  judgment,  it 
will  do  complete  and  final  justice  between  the  parties.  Such  appears  to  have  been 
the  view  of  this  subject  taken  by  the  judges  of  the  court  of  Exchequer,  in  Mines 
Bogal  Societies  v.  Magnay,  10  Ex.  489,  where  leave  was  refused  to  plead  such  a 
plea,  something  remaining  to  be  done  by  the  defendant  before  he  could  have 
claimed  a  perpetual  injunction  in  a  court  of  equity.  As  that  case  was  decided 
merely  on  motion  without  the  opportunity  of  carrying  it  into  a  court  of  error,  we 
should  not  have  considered  ourselves  bound  by  it  had  we  disapproved  of  it ;  but 
we  entirely  concur  in  the  reasoning  on  which  it  is  founded.  And  therefore,  with- 
out deeming  it  necessary  to  consider  the  replication  or  the  rejoinder,  on  the  insuf- 
ficiency of  the  plea,  we  give  judgment  for  the  plaintiffs:"  lb.  286. 

Third — Court  of  Common  Pleas.  Although  one  of  the  judges  of  this  court  at 
an  early  period  spoke  of  the  decision  of  Mines  Royal  Society  v.  Magnay,  as  "  a 
rather  narrow  construction  of  the  act :"  Chilton  v.  Carrington  et  al,  16  C.  B. 
206,  per  Crowder,  J.  Yet  subsequent  authorities  in  the  court  of  Common  Pleas 
in  effect  support  that  case.  The  leading  authority  in  the  Common  Pleas  is  Wood 
v.  27*e  Copper  Miners'  Co.  11  C.  B.  561.  This  was  an  action  for  the  breach  of 
covenants  in  a  lease.  The  defendant  tin  effect  pleaded  as  an  equitable  defence 
that  the  parties  had  agreed  to  refer  to  arbitration  the  terms  on  which  the  lease 
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the  words  "  for  defence  on  equitable  grounds,"  ot  words  to 

should  be  cancelled  and  had  bound  themselves  not  to  sue  upon  it.  It  was  not 
alleged  that  any  award  had  been  made ;  but,  on  the  contrary,  it  appeared  that 
the  arbitrator  had  been  discharged  from  making  an  award.  There  was  a  demurrer 
to  the  plea.  And,  per  Jervis,  C.  J.,  "  It  seems  to  me  that  the  plaintiff  in  this  case 
is  entitled  to  the  judgment  of  the  court.  Without  attempting  to  defend  the  form 
or  the  precise  circumstances  under  which  a  court  of  law  will  admit  an  equitable 
plea  to  enure  as  an  answer  to  an  action,  it  is  plain  that  inasmuch  as  a  judgment 
for  the  defendants  here  would  bar  the  action,  we  cannot  hold  this  to  be  a  good 
equitable  plea,  unless  it  discloses  a  case  in  which  a  court  of  equity  would  grant  a 
perpetual  unqualified  and  unconditional  injunction.  No  doubt  in  this  as  in  all 
cases,  the  court  will  not  admit  an  equitable  plea,  that  would  carry  the  legal 
defence  further  than  a  court  of  equity  would  extend  its  protection  to  the  party. 
What  is  the  effect  of  this  plea  ?  Mr.  Bovill  (defendant's  counsel)  says  it  dis- 
closes an  absolute  agreement  between  the  parties,  upon  sufficient  consideration  to- 
rescind  the  contract,  and  then  a  reference  to  Mr.  Bros  (the  arbitrator)  to  ascer- 
tain the  compensation  to  be  paid  by  the  defendants  to  the  plaintiff  therefor.  I 
think,  however,  it  is  a  reference  to  Mr.  Bros  to  say  upon  what  terms  the  contract 
shall  be  rescinded.  *  *  In  truth  the  plea  amounts  to  no  more  than  a  plea  of 
the  pendency  of  an  arbitration  under  an  order  of  reference  empowering  an  arbi- 
trator to  say  upon  what  terms  the  action  is  to  be  discontinued.  Although  it  is 
quite  possible  that  a  court  of  equity  *  *  might  interfere  to  restrain  the  bring- 
ing of  an  action  in  violation  of  the  compact  entered  into  between  the  parties,  it 
could  only  be  done  upon  terms  and  conditions  which  we  have  no  power  of  impos- 
ing or  enforcing."     See  also  Flight  v.  Gray,  27  L.  J.  C.  P.  13. 

The  principles  which  govern  courts  of  common  law  in  entertaining  pleas  dis- 
closing equitable  defences  under  the  C.  L.  P.  Act  are  it  is  conceived,  fully  estab- 
lished in  the  foregoing  cases.  There  is  no  material  difference  in  the  views  of  the 
three  superior  courts  of  common  law  in  England,  as  expressed  in  the  leading  case 
of  each  court  in  regard  to  those  principles.  Nothing  now  remains  than  to  notice 
some  cases  in  which  these  established  principles  have  been  applied. 

First — Equitable  pleas  allowed.  It  seems  to  be  settled  that  in  general  where 
a  party  seeks  to  enforce  an  agreement  in  writing,  defendant  may  on  equitable 
grounds  show  by  parol  that  such  agreement  was  framed  in  mistake :  Vorley  v. 
Barrett,  28  L.  T.  Rep.  87,  per  Creswell,  J.  The  object  of  the  legislature  is  to 
enable  parties  to  have  the  benefit  of  an  equitable  answer  without  going  into  equity : 
lb. ;  see  also  Wood  v.  Dwarris  et  al,  11  Efc.  493  ;  Perez  et  al  v.  Oleaga  et  al,  lb.  506. 
Thus  in  an  action  on  a  covenant  binding  defendant,  a  surgeon,  not  to  practice  in 
A.  an  equitable  plea  was  allowed  to  the  effect  that  as  between  defendant  and 
plaintiff  the  part  of  A.  in  which  the  defendant  practised  had  always  been  treated 
as  a  part  of  B.  and  that  it  was  not  intended  to  restrain  the  defendant  from  prac- 
tising in  the  part  of  B.  in  question,  and  that  the  covenant  was  framed  by  mistake : 
Luce  v.  Izod,  2  Jur.  N.  S.  673.  In  an  action  by  the  payee  against  the  maker  of 
two  promissory  notes,  the  defendant  pleaded  by  way  of  equitable  defence  that 
the  notes  were  made  by  him,  defendant,  whose  name  was  James  Harridane,  and 
by  one  John  Harridane,  that  defendant  made  the  notes  at  the  request  and  for  the 
accommodation  of  John  Harridane,  to  secure  a  debt  due  from  him  to  the  plaintiff, 
and  that  he  did  so  without  value  or  consideration,  and  that  the  notes  were  deli- 
vered to  the  plaintiff  and  received  by  him  from  the  defendant  upon  an  express 
agreement  made  between  them  that  the  defendant  should  be  liable  thereon  as 
surety  only,  and  that  plaintiff  at  the  time  the  notes  were  made  had  notice  and 
knowledge  of  the  same  having  been  so  made  by  him  as  surety.  The  plea  then 
stated  that  the  plaintiff,  whilst  holder  of  the  notes,  without  the  knowledge  or 
consent  of  defendant,  for  a  good  and  valuable  consideration,  agreed  to  give  and 
did  give  the  said  John  Harradine  time  for  the  payment  of  the  notes,  and  forbore 
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the  like  effect.     19  Vie.  c.  43,  s.  287 ;  20  Vic.  c.  57,  s.  11 ; 
20  Vic.  c.  58,  s.  2. 

to  enforce  them,  and  that  he  could  and  might,  had  he  not  given  sueh  time,  have 
obtained  payment  from  the  said  John  Harridane.  The  plaintiff  having  demurred 
to  this  plea;  it  was  argued  and  holden  to  disclose  good  equitable  grounds  of 
defence:  Pooley  v.  Harradine,  7  El.  <fc  B.  431.  This  case  overrules  several  obiter 
dicta  in  Sirongx.  Foster,  17  C.  B.  201,  which  case  unless  examined  closely  appears 
to  be  an  authority  against  the  position  taken  by  the  court  in  Pooley  v.  Harradine. 
See  further  Elliott  v.  Mason,  26  L.  J.  Ex.  176 ;  Gordon  v.  Rae,  8  El.  &  B.  1065  ; 
Watts  v.  Shuttleworth,  DEAN.  235 ;  s.  c.  in  Error,  7  H.  <fc  N.  353  ;  Rayner  et  al 
v.  Fumy,  28  L.  J.  Ex.  132;  Greenoughx.  McClelland,  2  E.  &  E.  424;  Perley  v. 
Loney  et  al,  17  U.  C.  Q.  B.  279  ;  Thompson  v.  McDonald,  lb.  304. 

B.'s  wife  had  contracted  a  debt  before  marriage.  After  marriage,  B.  and  his 
wife  borrowed  money  on  B.'s  bond  to  pay  off  that  debt,  and  then  mortgaged  to 
C.  lands  which  B.  and  his  wife  held  in  fee  in  right  of  the  wife,  to  raise  money  to 
discharge  the  bond.  On  the  wife's  death,  C.  as  her  heir  at  law  became  entitled 
to  the  equity  of  redemption,  having  before  by  the  mortgage  acquired  the  legal 
estate.  In  an  action  by  C.  against  B.  on  his  covenant  on  the  mortgage  and  for 
payment  of  the  sum  thereby  secured,  the  foregoing  facts  were  held  to  be  a  good 
equitable  defence:  Gee  v.  Smart,  8  El.  &  B.  313.  Upon  an  action  brought  for, 
use  and  occupation,  a  plea  that  defendant  entered  upon  an  agreement  (not  in 
writing)  for  a  lease  for  42  years,  under  which  no  rent  was  to  be  paid  until  cer- 
tain conditions  were  performed  by  plaintiff,  which  never  had- been  performed, 
held  good :   T/ie  Trustees  of  the  Toronto  Hospital  v.  Seward,  8  U.  C.  C.  P.  84. 

Second  —  Equitable  pleas  disallowed.  The  legislature  never  intended  that  the 
course  of  practice  of  courts  of  equity  should  be  pleaded  and  bepome  the  subject  of 
investigation  at  law :  Prothero  v.  Phelps,  25  L.  J.  Ch.  1(59,  per  Turner,  L.  J.  Action 
upon  an  agreement  to  put  a  stop  to  an  action  formerly  pending  between  plaintiff 
and  defendant  and  to  release  defendant  from  the  covenants  contained  in  a  certain 
lease,  assigning  breaches  of  the  covenant.  The  plea,  which  was  in  substance  that 
plaintiff  had  gone'into  equity  to  enforce  specific  performance  of  the  same  agree- 
ment, and  had  obtained  a  decree  in  his  favour,  and  that  this  decree  was  a  final 
adjudication  between  the  parties,  and  that  according  to  the  rules  and  practice  of 
chancery  after  such  a  decree,  the  defendant  would  he  entitled  to  relief  on  equi- 
table grounds  against  a  judgment  in  the  present  action,  held  bad :  Phelps  v.  Pro- 
thero et  al,  16|C.  B.  870.  In  an  action  by  the  trustee  of  a  married  woman  against  a 
banter  for  dividends  which  the  latter  had  paid  over  to  a  third  party,  pursuant  to 
a  power  of  attorney  given  by  plaintiff,  it  was  held  an  equitable  plea  that  the 
married  woman  had  obtained  an  advance  of  her  dividends  by  means  of  the  power 
of  attorney  which  she  had  revoked  before  defendant  had  received  notice  of  the 
revocation  of  the  power,  was  not  allowable :  Clarke  v.  Laurie,  28  L.  T.  Rep.  125. 
And,  per  Pollock,  C.  B.,  "  It  is  an  established  rule  now  and  it  is  essential  to  the 
carrying  into  effect  of  the  statute  which  gives  these  equitable  pleas,'  that  no  equi- 
table plea  shall  be  permitted  except  in  a  case  where  the  plea  and  the  decision 
and  judgment  of  the  court  upon  it  will  work  out  and  complete  all  the  equity  that 
belong  to  the  matter  to  which  the  plea  refers.  As  for  instance,  if  a  person  is 
sued  upon  a  bond  or  any  covenant  under  seal,  who  has,  by  an  instrument  not 
under  seal,  dispensed  with  performance  and  accepted  something  in  lieu  of  it,  and 
so  on,  there  you  are  permitted  to  plead  now  that  which  at  law  would  have  been 
formerly  no  defence.  But  there  the  judgment  works  out  the  whole  equity  of  the 
matter.  That  could  not  be  so  here.  An  equitable  plea  in  answer  to  the  claim  of 
the  trustee  would  not  settle  the  whole  matter  as  between  the  parties;  there 
would  still  be  a  question  whether  the  trustee  would  not  be  liable  to  the  cestui  que 
trust,  and  we  have  no  power  of  protecting  the  trustee  against  such  an  action.  *  * 
We  are  of  opinion  that  the  equitable  plea  ought  not  to  be  allowed  in  the  present 
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case:''  lb.  Pleas  of  equitable  set-off  may  be  allowed  ;  but  if  having  no  natural 
connexion  with  the  subject  of  plaintiiFa  claim,  must  be  rejected.  To  an  action 
for  money  payable  for  freight  and  porterage  for  the  conveyance  of  goods,  the 
defendants  pleaded  as  to  £47  Os.  6d.,  an  equitable  plea  that  plaintiff  was  a  targe- 
man  and  was  employed  by  defendants  in  that  capacity;  that  in  the  course  of  such 
employment  plaintiff  agreed  to  carry  on  a  certain  river  a  large  quantity  of  coal 
belonging  to  the  defendants  in  certain  barges  of  the  plaintiff,  and  that  the  said 
coal  was  so  utterly  lost  on  the  said  voyage  by  and  through  negligence,  <fcc,  of 
the  plaintiff,  and  that  the  cost  price  of  the  coal  so  lost  was  £i1  Os.  6d.,  and  that 
defendant  claims  equitably  to  set  the  said  sum  off  against  plaintiff's  demand. 
Held  plea  bad :  Stimson  v.  Hall  el  al,  28  L.  T.  Rep.  325.  And,  per  Bramwell,  B., 
"  It  is  a  common  opinion  that  equity  deals  out  a  sort  of  vague  justice  unfettered 
by  rules — a  sort  of  natural  equity ;  but  "that  is  a  mistake ;  their  rules  are  in  fact 
as  binding  as  ours.  Then  the  question  is  whether,  according  to  law  as  adminis- 
tered in  equity,  equity  would  give  unconditional  relief.  Now,  in  the  case  of 
Beasley  et  al  v.  V  '  Arcy,  2  Sch.  &  Lei.  403,  which  has  been  cited,  it  was  clear  that 
there  was  an  equity,  but  here  there  is  no  natural  connexion  between  the  claim 
and  the  cross-claim,  and  there  is  no  semblance  of  authority  in  defendant's 
favor."  See'  further  as  to  equitable  pleas  of  set-off:  Stimson  v.  Halletal,  1  H. 
&  N".  831 ;  Atterbury  el  al  v.  Jarvie,  2tt4S.  114 ;  Minskull  v.  Oakes  et  al,  lb. 
793  ;  Jackson  v.  Isaacs,  3  H.  &  N.  405 ;  Elkin  v.  Baker,  31  L.  J.  C.  P.  177 ; 
Cochrane  v.  Day,  9  C.  B.  N.  S.  448 ;  In  re  Commercial  Bank,  L.  R.  1  C.  P.  538  ; 
Watson  v.  The  Mid  Wales  B.  Co.  L.  R.  2  C.  P.  593 ;  Wood  et  al  v.  Boss  et  al,  8 
U.  C.  C.  P.  299.   • 

To  an  action  on  a  bill  of  exchange  against  the  acceptor,  the  court  refused  leave 
to  plead  as  an  equitable  plea  that  the  bill  was  accepted  upon  a  distinct  promise 
by  plaintiff  that  if  the  defendant  would  pay  a  certain  discount  the  plaintiff  would 
renew  from  time  to  time  until  the  defendant  was  of  ability  to  meet  the  bill,  dkc. : 
Flight  v.  Gray,  4  Jur.  N.S.  13.  Where  a  defendant  was  under  terms-to  take  short 
notice  of  trial,  and  it  was  proposed  to  plead  certain  equitable  pleas,  setting  up  a 
cross  claim  for  unliquidated  damages,  the  court  held  that  the  pleas  were  incon- 
sistent with  the  terms  and  calculated  to  defeat  them,  and  refused  therefore  to 
allow  the  pleas,  leaving  the  defendant  to  bring  a  cross-action :  Atterbury  v.  Jarvie, 
29  L.  T.  Rep.  128.  To  a  declaration  in  sti.  fa.  against  a  shareholder  of  a  com- 
pany, the  defendant  pleaded  that  he  was  requested  by  plaintiff  and  others  to 
become  a  transferee  in  the  company  as  the  nominee  of  A.  and  B.  and-for  their 
benefit,  and  upon  the  representation  of  the  plaintiff  and  others  that  he  should 
incur  no  responsibility  on  account  of  such  shares ;  that  relying  on  such  represen- 
tation, he  became  a  transferee  of  the  said  shares  in  the  declaration  mentioned  as 
such  nominee  of  A.  <fe  B.,  and  for  their  benefit  and  not  for  his  own  benefit; 
that  he  never  had  any  interest  in  the  said  shares  or  in  the  said  company,  except 
as  such  nominee ;  that  he  never  was  to  derive  or  acquire  and  never  did  derive  or 
acquire  any  profit,  benefit  or  advantage,  from  the  said  shares ;  that  the  said  com- 
pany and  the  scheme  thereof  was  entirely  abandoned,  and  no  profit  was  ever 
acquired  by  the  company ;  and  that  the  plaintiff  was  unjustly  and  irregularly 
and  contrary  to  the  said  representation  and  in  fraud  thereof  seeking  to  charge 
the  defendant  and  to  make  him  responsible  and  liable  as  a  shareholder.  Held  a 
bad  plea:  Billy.  Richards,  2  H.  &  N.  311.  If  the  plea  require  taking  of  an 
account  or  other  proceeding  of  that  nature,  it  will  be  bad  as  an  equitable  plea : 
Cottis  v.  Prendergast,  7  Ir.  C.  L.  R.  542. 

The  plea  to  be  good  must  be  such  that  the  judgment  of  the  court  upon  it  will 
work  out  and  complete  all  the  equity  that  belongs  to  the  matter  to  which  the 
plea  refers :  Clarke  v.  Laurie,  26  L.  J.  Ex.  36 ;  Bill  v.  Richards,  5  W.  R.  650 ;  Gee 
v.  Smart,  8  El.  &  B.  313  ;  Scott  v.  Littledale  et  al,  27  L.  J.  Q.  B.  201 ;  Collins  v.  Cave, 
27  L.  J.  Ex.  146 ;  Griggs  v.  Firley,  6  IT.  C.  h.  J.  61 ;  Boyes  v.  McGregor,  8  U.  C. 
C.  P.  244.    If  however  an  equitable  plea  be  allowed  by  a  judge,  the  court  will 


S.  124.]  EQUITABLE  PLEAS.  175 


not  strike  it  out  merely  because  the  question  is  doubtful  whether  it  discloses  the 
right  to  absolute  and  unconditional  relief  in  equity :  Elliott  v.  Mason,  26  L.  J.  Ex. 
175.  Where  defendant  had  leave  to  plead  two  pleas  on  equitable  grounds,  the 
court  on  motion  varied  the  order  by  allowing  defendant  to  plead  the  first  of  the 
pleas,  striking  out  on  equitable  grounds,  and  to  plead  another  plea  in  the  same 
terms  on  equitable  grounds,  omitting  an  allegation  as  to  acceptance  in  satisfaction : 
Jonassohn  v.  Ransoms  et  al,  3  C.B.  N.S.  779.  A  defendant  does  not  lose  his  defence  at 
law  by  mistakingly  pleading  his  plea  on  equitable  grounds :  Thome  v.  Tilbury  et  al, 
27  L.  J.  Ex.  407.  A  plea  so  pleaded  may  be  sustained  as  a  plea  at  law,  if  it  disclose 
a  good  defence :  Hyde  v.  Graham,  1  H.  &  C.  593  ;  see  further  Wakley  v.  Froggatt, 
2  H.  &  C.  669.  Where  an  action  is  brought  for  rent,  a  plea  that  the  premises  were 
burnt  down  will  not  be  allowed :  Lofft  et  al  v.  Dennis,  28  L.  J.  Q.  B.  168.  A  person 
who  gives  another  a  bill  payable  at  a  future  day  cannot  in  an  action  against  him 
on  the,  bill  set  up  a  want  of  consideration  as  the  defence :  Balfour  et  al  v.  The  Official 
Manager  of  the  Sea,  Fire,  Life  Asmr.  Go.  27  L.  J.  Ex.  1 7.  Misrepresentation,  unless 
fraudulent,  is  no,  defence  either  at  law  or  in  equity :  Gorsuch  v.  Cree  et  al,  8  C.  B. 
N.S.  574.  To  an  action  of  debt,  a  plea  by  defendant  ef  an  assignment  in  bankruptcy 
is  no  answer  either  on  legal  or  equitable  grounds :  see  The  European  Central  B.  Co. 
'  Y.  Westall,  6  B.  &  S.  970 ;  Eyre  et  al  v.  Archer,  33  L.  J.  C.  P.  299  ;  Jones  v.  Morris, 
34  L.  J.  Q.B.  90 ;  The  Ipstone  Park  Iron  Ore  Co.  v.  Pattinson,  9  L.T.  N.S.  806 ;  Wright 
v.  Jelley,  19  L.  T.  N.S.  384;  Baldwin  v.  Peterman,  16  U.  0.  C.  P.  310.  Declaration 
on  a  covenant  by  defendant  as  surety  for  the  payment  of  rent  by  one  B.  Plea  on 
equitable  grounds  that  defendant  executed  on  the  understanding  and  representa- 
tion that  T.  K.  and  E.  Bhould  also  execute,  and  that  he  should  be  responsible 
with  them  and  not  solely,  and  that  it  was  represented  to  him  by  B.  and  by  the 
said  K.  that  immediately  after  defendant's  execution  the  other  three  would 
execute.  It  was  then  alleged  that  they  never  did  execute,  and  that  before  any 
breach  and  with  due  diligence  he  gave  notice  to  the  plaintiffs  of  the  premises,  and 
that  he  claimed  to  have  been  released  by  such  non-execution.  Held  plea  bad,  for 
there  was  nothing  to  connect  the  plaintiffs  with  the  representations  on  which 
defendant  executed,  and  they  might  have  leased  to  B.  on  the  understanding  only 
that  defendant  should  be  surety :  The  Corporation  of  the  County  of  Huron  v.  Arm- 
strong, 27  U.  C.  Q.  B.  633.  The  court  seemed  to  think  that  the  defence,  if  any, 
might  have  been  given  in  evidence  under  non  est  factum,  on  the  ground  that  in 
substance  the  defendant  executed  the  deed  conditionally,  and  that  the  condition 
was  not  performed :  lb. 

Third —  Other  matters.  It  has  been  said  that  a  defendant  who  in  an  action  at 
law  pleads  a  subject  matter  as  an  equitable  defence  is  not  necessarily  precluded 
from  applying  upon  that  subject  matter  to  a  court  of  equity  for  an  injunction  •  see 
Phelps  v.  Prothero  et  al,  16  C.  B.  370 ;  s.  c.  26  L.  J.  Ch.  105 ;  Collins  v.  Cave,  27  L.  J. 
Ex.  146;  Pearsev.  Robins,  26  L.  J.  Ex.  183.  And  though  the  plea  be  demurred 
to  at  law  and  the  demurrer  remain  undecided,  a  court  of  equity  may  still  interfere : 
Evans  v.  Bremridge,  27  L.  T.  Rep.  8.  But  a  party  who,  having  unsuccessfully 
defended  an  action  at  law,  afterwards  resorts  to  equity  upon  the  same  ground  of 
defence  and  there  succeeds,  shall  be  entitled  only  to  the  costs  of  one  proceeding : 
Watson  v.  Alcock,  4  DeG.  M.  &  G.  247.  Where  to  an  action  to  recover  damages  for 
a  fraudulent  representation,  the  defendant  asked  leave  to  plead  for  a  defence  on 
equitable  grounds  that  the  plaintiff  had  filed  a  bill  in  Chancery  for  the  very  same 
alleged  grievances  and  causes  of  action,  which  court  gave  judgment  in  favor  of 
'  the  defendant,  the  decision  in  Chancery  was  held  to  be  no  estoppel :  Collins  v. 
Cave,  4  Jur.  N,  S.  31.  It  is  now  held  that  if  a  defendant  exercise  the  option  of 
pleading  at  law  and  fail,  he  cannot  afterwards  obtain  relief  in  equity :  Gompertz 
v.  Pdoley,  7  W.  R.  275 ;  Terrell  v.  Higgs,  1  DeG.  &  J.  388 ;  Wild  v.  Hillas,  28  L.  J. 
Ch.  170  ;  Cooper  v.  Evans,  L.  E.  4  Eq.  45  ;  Eingsford  v.  Swinford,  28  L.J.  Ch.  413! 
Where  defendant  at  law  has  filed  abill  in  equity,  he  is  not  allowed  at  law  to  plead 
an  equitable  defence  on  the  same  grounds :  Schlumberger  v.  Lister,  2  E.  &  E.  865. 
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bywayof         135.  (s)'  Any  such  matter  which,  had  it  arisen  before  or 
audita         during  the  time  for  pleading,  would  have  been  an  answer  to 

In  order  that  any  doubts  existing  as  to  the  effect  of  equitable  defences  pleaded  in 
Baits  at  law  may  be  removed,  it  is  now  by  statute  declared  that  "  if  the  defendant 
in  any  suit  at  law  shall  plead  any  equitable  defence,  and  judgment  shall  be 
given  against  such  defendant  upon  such  equitable  plea,  such  judgment  shall  be 
pleadable  as  a  good  bar  and  estoppel  against  any  bill  filed  by  such  defendant  in 
equity  against  the  plaintiff  or  representative  of  such  plaintiff  at  law  in  respect  to 
the  same  subject  matter  which  has  been  brought  into  judgment  by  such  equitable 
defence  at  law:"  29  &  SO  Vic.  cap.  42,  s.  3.  And  it  is  further  provided  that  the 
act  is  not  to  be  construed  as  declaring  that  such  judgment  at  law  on  an  equitable 
defence  has  not  been  heretofore  a  good  bar  to  any  suit  in  equity  on  the  same  sub- 
ject matter:  lb.  In  one  case  the  court  when  allowing  an  equitable  plea,  thinking 
that  it  would  raise  an  issue  which  could  not  be  satisfactorily  disposed  of  by  a 
jury,  gave  to  plaintiff  the  option  of  haVing  the  trial  in  banc :  Luce  v.  hod,  1  H.  k 
N.  245.  When  it  was  open  to  courts  of  law  and  equity  to  adjudicate  upon  the 
same  subject,  under  the  operation  of  this  section,  there  was  danger  of  conflict, 
of  decisions.  Thus,  the  payee  of  two  promissory  notes  being  about  to  sue  the 
maker,  the  brother  of  the  maker  agreed  to  pay  £200  to  the  payee  in  trust 
for  E,  or  £6  10s.  per  quarter  so  long  as  the  £200  shall  be  unpaid,  so  that  the 
notes  should  be  suspended  and  rendered  inoperative  so  long  as  the  brother  con- 
tinued to  pay  the  £6  10s.  per  quarter  to  the  payee ;  and  on  payment  of  the  £200 
all  claim  on  the  notes  to  cease,  and  the  same  to  be  given  up.  The  brother  not 
having  paid  the  £6  10s.  to  the  payee  for  two  quarters,  bnt  having  paid  these  sums 
to  E,  the  cestui  gue  trust  (as  the  latter  admitted)  the  payee  brought  his  action 
upon  the  notes  against  the  maker.  Held  in  Error  reversing  the  judgment  of  the 
court  of  Queen's  Bench,  that  the  agreement  could  not  be  pleaded  in  bar  to  the 
action  upon  the  notes,  but  might  be  the  subject  of  a  cross  action.  Meld  in  Equity 
that  the  agreement  must  be  construed  as  a  contract  by  the  brother,  to  provide 
for  E.  the  annuity  of  £25,  or  the  gross  sum  of  £200  as  a  substitute  for  the  two 
notes,  and  by  the  payee  that,  the  two  notes  should  thenceforth  be  only  a  security 
for  the  performance  of  such  contract,  and  not  an  agreement  under  which  the 
original  right  of  the  payee  would  revive  on  any  failure  of  the  quarterly  payments 
by  the  brother.  Held  also  that  the  brother  was  entitled  to  the  specific  perform- 
ance of  the  agreement  in  equity  not  on  the  ground  of  the  circuity  of  cross  actions 
which  the  rule  of  law  occasioned,  but  on  the  ground  that  the  court  by  modifying 
its  decree  could  give  to  all  parties  the  benefit  of  the  agreement,  whilst  a  court  of 
law,  being  unable  so  to  modify  its  judgment,  could  not  give  to  one  party  the 
benefit  of  the  agreement,  without  depriving  another  party  altogether  of  such 
benefit :  Beech  v.  Ford,  1  Hare,  208.  Where  a  defendant  pleads  an  equitable  plea 
alone,  he  may  possibly  have  a  right  to  do  so  without  the  leave  of  the  court: 
Aiterbury  v.  Jaroie,  26  L.  J.  Ex.  182,  per  Channell,  B.,  contra,  per  Bramwell,  B., 
in  Hunter  v.  Gibbons,  1  E  4  If.  459.  But  Where  the  application  to  plead  such 
plea  is  an  appeal  from  the  decision  of  a  judge  at  chambers  on  a  summons  to  plead 
several  matters,  and  is  in  substance  an  application  to  be  allowed  to  add  pleas,  the 
allowance  of  such  plea  is  in  the  discretion  of  the  court  to  be  exercised  with  refe- 
rence to  all  the  circumstances  under  which  the  application  is  made :  Atterbury  v. 
Jarvie,  26  L.  J.  Ex.  178.  Where  an  action  is  brought  for  breach  of  covenant  and 
the  defendant  at  law  has  only  an  equitable  defence,  he  is  not  compelled  by  this 
act  to  defend  at  law,  but  may  as  before  the  act  seek  relief  in  a  court  of  equity : 
Kingsford  v.  Smnford,  1  W.  R.  215.  An  equitable  plea  pleaded  at  law  can  only 
be  proved  by  such  witnesses  as  a  court  of  law  will  receive :  Pa-ley  v.  Loney  et  al, 
18  U.  C.  Q.  B.  429. 

(s)  Taken  from  Eng.  Stat.  Vl  &  18  Vic.  cap.  126,  s.  84.     Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  50. 
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the  action  by  way  of  plea,  (<)  may,  if  it  arises  after  the  lapse 
of  the  period  during  which  it  could  have  been  pleaded,  be  set 
up  by  way  of  audita  querela,  (u)     19  Vic.  c.  43,  s.  288. 


(t)  Any  such  matter,  &c\,  L  e.  matter  entitling  defendant  to  relief  on  equitable 
grounds':  as  to  Which1  see  notes  to  section  124. 

(t()  Audita  qieerelu!  is  a  remedial  writ  invented  to  prevent  a  defect  of  justice  in 
cases  where  a  party  haying  a  good  defence  has  no  opportunity  of  making  it  by 
the  ordinary  process  of  law.  Thus  it  lies  for  a  person  who  is  either  in  execution 
or  in  danger  of  being  so,  upon  a  judgment  or  recognizance  when  he  has  matter 
to  show  that  the  execution  if  issued  ought  not  to  have  issued,  or  if  not  issued 
should  not  issue:  2  Wms.  Saund.  147  (1).  It  lies  by  an  infant  taken  in  execu- 
tion: Zoydv.  Ogle,C&Tth.  278.  On  a  judgment  against  bail  under  age:  Mark- 
ham,  v.  Turner,  Yelv.  155.  By  an  infant,  to  avoid  a  recognizance :  Randall  v. 
Wall,  Yelv.  88 ;  1  And.  25  ;  2  And:  158.  But  it  must  be  brought  by  him  within 
age :  Anon.  1  And.  228.  So  for  one  in  execution  at  the  suit  of  an  administrator 
durante  minori  estate,  when  the'  infant  comes  to  age :  Anon.  3  Leon.  278,  Where 
an  administrator  has  a  verdict,  and  his  letters  are  revoked:  Ketv.  Life,YeW.  125; 

1  Keb;  863  ;  2  Keb.  668;  C6mb.  214.  It  libs  for  bail',  if  the  judgment  against  the 
principal  be  reversed :  £e  Greece  Sr.Apsleyy.  Geve,  Palm.  302;  Yelv.  59;  Jenk. 
Cent.  319.  After  judgment  in  K.  B.,  and  before  execution  awarded,  the  defen- 
dant brought  error  in  exchequer  chamber,  and  died  pending  the  writ ;  the  record 
was  remanded  as  if  he  had  been  non-suited ;  upon  which  a  capias  issued  against 
the  defendant,  to  which  non  est  inv.  was  returned ;  then  two  sci:  fa's  against  the 
bail  into  Middlesex,  to  which  non  est  inv.  was  returned,  and  upon  this  a  capias  ad 
satisfaciendum  against  the  bail,  who,  being  taken  in  execution,  was  held  entitled  to 
audita  querela;  but  otherwise,  if  sci.  feci  had  been  returned;  Bobs  v.  Tadcastle, 
Moore,  432.  It  lies  by  one  of  the  bail,  where  the  other  was  taken  by  a  capias,  and 
discharged  by  the  then  plaintiff :  Means  v.  Arnold,  3  Leon.  260.  So  it  lies  on  a 
render  of  the  principal,  but  if  the  bail  piece  be  discharged  the  sci.  fa.  is  void : 

2  Keb.  475,  pi.  1.-  For  relief  in  case  of  an  irregular  Btatute-merchant;  <fcc. : 
2  Saund.  696,  148;  1  Leon.  228.  By  terre-tenant  against  conuaee  who  had  land 
in  execution :  Hide's  case,  1  And.  133.  The  feoffee  of  the  conusor  of  a  statute- 
merchant  may,  have  audita  querela  against  the  conusee  taking  out  execution, 
where  the  mayor  before  whom  it  was  acknowledged. has  not  authority  to  take  it : 
Anon.  1  Dy.  26,  pi.  27.  Audita  querela-  guare  similiter  extendi  non  debet,  or  quare 
restitui  non  debet,  both  lie  by  him  whose  land  is  extended  alone,  where  other  lands 
extendable  are  omitted ;  and  if  one  terre-tenant  make  default;  whereby  execution 
is  awarded,  still  he  shall  have  audita  querela  for  contribution.:  Verey  v,  C'arew, 
Moore,  535.  A  defeasance  is  good,  that  if  the  statute  be  extended  upon  land  in  a 
particular  county,  it  shall  be  void;  and  audita  querela  lies;  though  the  statute 
want  one  of  the  seals :  Trot  v.  Sparling,  Moore,  811. .  For  tenant  by  elegit,  against 
another  who  has  a  prior  charge,  for  omitting  part  of  the  land  chargeable :  Deane 
v.  ff-ynde,  2  And.  170;  Yelv.  12.  To  avoid  execution  upon  a  recognizance, 
for  that  the  debt  is  attached:  Wallpobl  v.  King,  1  Leon.  297.  On  tender  of 
money  on  a  recognizance :  Hughes  v.  Fhillips,  Yelv.  3».  So,  if  the  sheriff  deli- 
vers up-a  term  under  an  elegit,  after  a  tender  by  the  defendant  of  the  money 
appraised  by  inquisition :  2  Saund.  68  d.  To  force  the  filing  of  an. elegit  after  a 
capias:  2  Keb.  153,  pi.  29:  In  case  of  a  wrong  delivery  by  the  sheriff  of  land 
under  an  elegit-:  2  Saund.  S8g.  The  conusor  of  a  statute  enfeofls  A.  B.  and  C. 
severally  of  his  lands;  execution  is  sued  against  A.  alone ;  in  audita  querela  to 
have  B.  contributory,  he  cannot  plead  to  the  scire  facias  that  C.  has  been  likewise 
omitted,  but  must  sue  his  auditA  querela:  Anon:  8  Dy.  332  pi.  23.  It  lies  to  dis- 
charge the  land,  if  the  conusor  (taken  by  capias)  be' let  at'larga  by  the  conusee's 
consent:  Mnacer's  case,  1  Leon.  230,  231;  2  Leon.  96.    Upon  a  Voluntary  escape 
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by  the  sheriff:  Phillips  v.  Stone,  2  Leon.  119.  If  two  joint  and  several  obligors 
are  outlawed,  and  one  of  them,  being  taken  on  the  capias  utlagatum,  is  suffered  to 
escape,  and  the  party  recover  the  original  debt  in  an  action  of  debt  on  the  escape, 
the  other  obligor  (being  taken)  may  bring  an  audita  querela,  but  he  must  show 
,the  time  when  and  the  place  where  satisfaction  was  made:  Alfordv.  Talnell, 

1  Mod.  170.  Audita  querela  lies  against  a  sheriff  who  arrests  one  in  execution, 
and,  without  returning  the  writ,  suffers  him  to  escape,  and  then  arrests  him  again 
upon  an  alias  capias:  Moore,  57,  pi.  163.  If  two  joint  and  several  obligors  be 
sued  severally,  and  once  a  satisfaction  be  had  against  one,  or  against  the  sheriff 
upon  the  escape  of  one,  or  if  satisfaction  be  had  against  a  joint  possessor,  the 
other  may  have  an  audita  querela ;  Foster  v.  Jackson,  Hob.  58  ;  Alford  v.  Talnell, 

2  Mod.  49.    He  who  has  a  release  after  verdict,  and  before  judgment,  cannot 
plead  it,  but  must  help  himself  by  audita  querela,:  Hob.  162.     One  feoffee  of  the 
conusor  (if  his  land  only  is  put  in  execution)  shall  have  it  against  all  the  other 
feoffees,  and  against  the  conusor  also  (if  he  has  reserved  part  in  his  hands),  to 
make  contribution ;  but  the  conusor  shall  not  have  it  against  any  of  the  feoffees 
to  make  them  contributory,  if  the  part  left  in  his  hands  is  put  in  execution  for  the 
whole :  Boss  v.  Pope,  Plow.  72.  If  two  are  bound  jointly  and  severally,  and  there 
are  several  judgments  against  them  in  several  courts,  and  a  capias  against  one, 
who  is  taken,  and  afterwards  an  elegit  against  the  other,  he  who  was  taken  upon 
the  capias  can  have  audita  querela :  Cowley  v.  Lydiat,  1  Eo.  8,  9.     If  there  be 
judgment  against  A.  in  C.  P.,  and  damages  against  him  for  a  trespass,  and  A. 
pays  the  whole,  and  afterwards  execution  is  issued  against  B.  on  a  judgment 
obtained  against  B.  and  C.  for  the  same  trespass,  both  may  join  in  an  audita  que- 
rela, though  C.  is  not  yet  actually  aggrieved :  Corbet  v.  Barnes,  W.  Jo.  378,  379 ; 
Cro.  Car.  1043.    He  that  is  once  so  discharged  shall  never  be  taken  again:  Anon. 
Hob.  2.     If  a  recover  in  trespass  against  B.  (a  soldier)  for  taking  his  property  by 
compulsion  of  his  comrades,  and  take  out  execution  thereon,  and  then  a  statute 
pardon  all  acts  of  hostility,  and  discharge  the  offenders  from  all  actions  and 
executions  on  that  account,  B.  may,  by  audita  querela,  be  relieved  from  the  judg- 
ment and  execution :  Benson  v.  Idle,  2  Mod.  37.     It  lies  in  the  case  of  »  person 
(convicted  under  the  bribery  act)  procuring  the  conviction  of  another  person 
before  execution  against  himself:  2  Saund.  148  bed.    On  an  exigent  after  judg- 
ment, the  defendant  cannot  appear  gratis,  and  plead  a  release  from  all  executions, 
but  must  bring  audita  querela;  otherwise,  if  before  judgment:  Anon.  3  Dy.  285. 
pi.  41.    Where  after  judgment  the  defendant  would  be  received  on  a  matter  of 
fact,  which  does  not  appear  in  any  of  the  proceedings,  the  remedy  is  by  audits 
querela,  and  not  by  writ  of  error :  Lampton  v.  Collingwood,  Holt.  271 ;  s.  c.  Comb. 
325 ;  Peters  v.  White,  2  Show.  238.     So  it  lies  after  a  return  of  two  nihils  to  a  sci. 
fa.,  and  execution  awarded :  2  Saund.  Rep.  72  v.    It  lies  upon  arbitration  made 
after  verdict,  and  before  judgment:  Morsten  v.  Morrice,  I  Ro.  384.    Audits,  que- 
rela must  be  brought,  and  not  an  action  on  the  case,  where  the  plaintiff  takes 
the  defendant,  and  afterwards  re-takes  him  in  execution  within  the  year,  for  the 
same  debt ;  if  it  had  been  after  the  year,  then  the  execution  had  been  erroneous, 
and  he  must  have  brought  a  writ  of  error :  Bough  v.  Killingworth,  4  Mod.  14. 
An  audita  querela  cannot  be  brought  before  final  judgment  entered :  Lampiere  v. 
Mereday,  1  Mod.  Ill ;  3  Keb.  291,  pi.  14.    But  if  it  be  brought  after  the  day  in 
banc,  and  the  judgment  be  not  entered  up,  the  party  shall  be  ordered  to'enter  it 
as  of  that  day,  to  prevent  the  plea  of  nul  tiel  record:  1  Mod.  111.    A  recusant, 
after  judgment  on  a  qui  tarn  action,  on  the  statute  23  Eliz.  cap.  1,  cannot  have  an 
audita  querela  to  prevent  execution,  on  a  certificate  of  conformity:  Peters  g.  t.  v. 
WJdte,  2  Show.  240.     It  cannot  be  had  by  one  of  several  terre-tenants,  if  execu- 
tion be  had  on  a  set.  fa.  against  him  alone,  for  he  ought  to  have  pleaded  there 
were  others:  2  Saund.  9  o.    It  is  unnecessary,  where  the  escape  of  the  principal 
was  by  consent,  bat  the  bail  may  plead  it:  2  Keb.  667,  pi.  73.     So  also  of  pay- 
ment: lb.  577,  pi.  100.    If  one  of  two  obligors  be  sued  to  outlawry,  and  after- 
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wards  judgment  and  execution  is  had  against  the  other  obligor,  the  outlaw  can- 
not be  relieved  by  audita  querela :  Higden  v.  Whitchurch,  1  Mod.  224.  It  does 
not  lie  where  there  is  or  has  been  any  other  remedy  at  law:  2  Saund.  148  a; 
T.  Raym.  89.  And  sometimes  it  does  not  lie,  although  there  is  no  other  remedy : 
Young  y.  Collet,  T.  Raym.  89.  This  writ  lies  not  against  the  king :  Fordv.  Mead, 
Noy,  26 :  Rex  v.  Lammas,  Comb.  326,  S98.     No  one  can  have  it  but  the  party 

frieved :  2  Saund.  148  a.  If  two  joint  and  several  obligors  be  sued  jointly,  and 
oth  taken  in  execution,  the  death  or  escape  of  one  will  not  discharge  the  other : 
Forster  v.  Jackson,  Hob.  68 ;  Blumfield  y.  Usewich,  5  Co:  86  b.  It"does  not  lie 
where  the  matter  alleged  does  not  discharge  the  party :  2  Saund.  148  a.  If  a 
supersedeas  be  granted  to  an  audita  querela,  upon  the  process  of  venire  facias, 
before  bail  found,  it  is  regular :  Peters  q.  t.  v.  White,  2  Show.  239.  It  is  unneces- 
sary, where  execution  is  sued  before  the  day  on  a  recognizance ;  but  it  may  be 
superseded  by  showing  the  defeasance  to  the  chancellor :  1  Keb.  346,  pi.  4.  An 
acquittance  in  these  words,  "received  £10  in  part  payment  of  a  greater  sum, 
wherein  the  defendant  was  condemned  by  a  judgment  given  by  justices  at  nisi 
prius,"  should  the  plaintiff  sue  out  execution  for  the  whole,  is  not  a  good  release 
to  found  an  audita  querela:  Anon.  1  Dy.  50,  pi.  6.  It  does  not  lie  upon  a  release 
made  before  verdict,  if  defendant  had  time  to  plead  it;  but  otherwise  where  it  is 
made  after  verdict:  Salkill  y.  Lord  Howard,  2Ro.  128.  It  does  not  lie  in  chan- 
cery upon  a  judgment  in  another  court :  Moslyny.  Pierce,  Moore,  850;  2  Show.  239. 
It  has  been  refused  where  the  applicant  was  a  stranger  to  the  judgment,  having 
no  other  privity  than  that  he  was  alienee  of  the  land  which  was  taken  in  execu- 
tion-, and  had  acquired  his  interest  after  execution  had  issued :  Beard  v.  Eetchum, 
8  U.  C.  Q.B.  623.  Though  the  point  is  involved  in  Borne  doubt,  it  seems  to  be  a  writ 
of  common  right — ex  debito  jwtitia :  Giles  etaly.  Nathan  etal,  Marsh.  226;  Giles  v. 
Hutt  et  al,  1  Ex.  59  ;  and  is  in  the  nature  of  a  bill  in  equity  to  be  relieved  against 
the  oppression  of  plaintiff:  3  Blac.  Com.  406.  And  yet  a  defendant  is  not  either  by 
the  existence  of  the  remedy  or  by  having  unsuccessfully  resortedto  it  precluded 
from  bringing  his  original  bill  in  equity  for  relief:  Williams  v.  Roberts,  8  Hare,  315. 
The  writ,  however,  is  not  a  difficult  proceeding :  Baker  et  al  v.  Ridgway,  2  Bing.  48, 
per  Burrough,  J.  Though  ex  debito  justitioz,  it  cannot  issue  without  an  order  in  open 
court :  Dearie  y.  Ker,  7  D.  &  L.  231 ;  Beard  v.  Eetchum,  8  U.  C.  Q.B.  623 ;  Troup  y. 
Ricardo  et  al,  8  L.  T.  N.  S.  757.  It  may  be  mentioned  that  Eng.  Rule  79  of  H.  T. 
1853,  ordering  that  "no  writ  of  audita  querela  shall  be  allowed  unless  by  rule  of 
court  or  order  of  a  judge,"  is  not  adopted  among  our  New  Rules  of  T.  T.  1856. 
The  writ  when  issued  in  the  name  of  the  Queen,  directed  to  the  court  in  which  the 
original  proceedings  have  been  had,  sets  out  the  record  down  to  judgment,  then 
states  the  subsequent  matter,  and  enjoins  the  court  to  call  the  parties  before  it  to 
cause  justice  to  be  done:  see  form  in  Turnery.  Davies,  2  Wins.  Saund.  137  n;  also 
LordPorchester  v.  Petrie,  3  Doug.  261.  If  the  writ  be  founded  on  record,  or  the  party 
be  in  custody,  the  process  upon  it,  when  allowed,  is  a,  scire  facias.  But  if  the  audita 
querela  be  grounded  on  a  matter  of  fact,  or  the  party  be  not  in  custody,  but  only 
brought  quia  timet,  the  process  on  the  audita  querela  is  a  venire  facias,  and  on 
default  thereto  a  distringas  ad  infinitum :  Clerk  y.  Moor,  1  Salt  92.  The  process 
issued  upon  the  audita  querela  should  be  personally  served :  Williams  el  alv. 
Roberts,  1.  L.  M.  &  P.  381 ;  and  the  party  served  warned  to  appear.  If  he  appear, 
the  party  who  sued  out  the  process  declares.  In  the  declaration  the  whole  writ  of 
audita  querela  is  recited  in  the  same  manner  as  in  a  declaration  on  a  scire  facias :: 
2  Sellon's  Pr.  II.  256 ;  thereupon  the  party  made  defendant  pleads :  Giles  v.  Hutt  et 
al,  1  Ex.  701 ;  and  the  parties  proceed  to  issue.  It  is  now  held  that  security  for- 
costs  may  be  ordered  as  in  an  ordinary  action  :  Holmes  y.  Pemberton,  1  El.  &  El 
369.  The  indulgence  shown  by  the  courts  in  modern  times  by  way  of  motions 
has  in  a  great  measure  superseded  procedure  by  audita  querela:  Sutton,  v.  Bishop, 
4  Burr.  2287 ;  Wicket  et  al  y.  Cremer,  1  Rayd.  439 ;  Humphreys  y.  Knight,  6  Binff! 
572;  Plevin  v.  Henshall  et  al,  10  Bing.  24 ;  Barrow  v.  Poile,  1  B.  &  Ad.  630 ;  Ouch- 
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Replication       126.  (v)  The  Plaintiff  may  reply,  in  answer  to  any  plea 
grounds.       of  the  Defendant,  (w)  facts  which  avoid  such  plea  upon  equi- 
table grounds,,  (x)  but  such  replication  must  begin  with  the 


terlam/.r.  Gibson,  6  Scott,  N.  B.  577;  Sharpy.  D'Almaine,  8  Dowl.  66*;  Turnery. 
Pulman,  2  Ex.  613.  But  relief  upon  motion  is  only  granted  where  the  right  to 
relief  is  clear  and  beyond  all  question:  Hemes  v.  Molt.;  6  Taunt.  329;  Baker  et  at 
y.  Ridgway,  2.  Bing.  41  ;.Hansony.Blakey  et  al,  iBing,  495;  Lister  v.  Mundell,  1  B. 
&  V.  427 ;  Symom-y.  Blake,  %  G.  U.  &  R.  416;,  Beard  v.  Ketchum,  8  U.  C.  Q.  B. 
524  ;  Schojiddet  al  v.  Bull  et  al,  3,  U>  G.  B.  J:  204;. 

(y)  Taken  from  Ehg,.Stat..l7  &  18  Vic.  cap.  125,  a.  85. 

(w)  It  is  enacted  that  the  plaintiff  may  reply  in  answer  "to  any  plea  of  the 
defendant,  facts  which  avoid  such  plea  upon  equitable  grounds,"  <Stc.  This  sec- 
tion is  sufficiently  comprehensive  to'  admit  an  equitable  replication  either  to  a 
legal  or  an  equitable  plea:  Wood  v;  The  Copper  Miners'  Co.  17d  B.  587.  It  would  < 
seem  that  where  the  plea  is  legal,  the  replication  may  he  considered  either  upon  ' 
legal  or.  equitable  grounds;  though  stated' to  be  upon  equitable  grounds;  but  only 
upon  equitable  grounds,  when  the'  pltea  is  an  equitable  plea:  Vorley  v.  Barrett, 
1  C.  B.  N.  S:  234;  per  Willes,  J.  A  plea  or  replication  on  equitable  grounds 
must  be  founded  on  a  matter,  depending  upon  the  principles  of  equity,  and 
not  upon  the  meTC  practice  Of  courts  of  equity :  Prothero  y.  Phelps,  25  L.  J. 
Ch.  105.  An  equitable  replication  setting-up  matter  inconsistent  with  the  legal 
right,  asserted,  in  the  declaration,  is  bad  as  a  departure:  Gulliver  v.  Gulliver 
et  al,  1  H.  it  N.  174;  Hunter  v.  Gibbons,  lb.  459;  Reis  et  al  v.  The  Scottish  Eq. 
Life  Assur.  Co.  2  H.  ofcN.  19 ;  Schlumbergery.  Lister,  2  E.cfe  E.  855 ;  Jacobs  v.  The 
Equitable  Insur.  Co.  17  IT.  C.  Q.  B.  35 ;  b:  c.  18  U.  C.  Q.  B.  14.  So  if  there  be  in 
the  equitable  replication  any  matter  inconsistent  with  the  declaration :  The  Thames 
Iron  Works  &  Shipbuilding  Co.  v.  The.  Royal  Mail  Steam  Packet  Co.  13  C.  B.  N.  S. 
358.  So  if  in  an  action  of  contract  the  replication,  setnp  in  answer  to  a  plea  of  dis- 
charge or  excuse,  a  substantive  cause  of  action  in  tort:  De  Rbo  et  aly.  Foster,  12  C. 
B.  N.S.  272 ;  Bartletlv.  Wells,  l.B.  <frS..S36;  Cbntra  where  the  replication,  while 
consistent  with  the  declaration,  merely  shows  that  it  is  inequitable  for  the  defen- 
dant to  set  up  the  defence  pleaded1:  Lyall'etal'y.  Edaardsetal,  6  H.  <fc-N,  337;  Sloper 
v  Cotlrell,  6  E.  <fe  B.  497  ;"  De  Pbthonier  v.  De  Mattos,  E.  B.  &  E.  461 ;  Wilson  v. 
Gabriel  et  al,  4B.it  S.  243 ;  Watson  y.  The  Mid  Wales  R.  Co.  L.  K.  2  C.  P.  693 ;  The 
National  Savings  Bank  Association  v.  Travail,  L.  E.  2  C.  P.  656 ;  Whitehowse  v.  Roots, 
20  U.  C.Q.  B.  66,  78;  Smithy.  The  Provincial  Insurance  Co.  18  IX.  C.  C.  P.  223  ; 
Smith  v.  The  Royal  Insurance. Co.  27  U.  C.  Q.B.  54.  An  equitable  pleamakes  the 
subsequent  pleadings  equitable,  although  not  so  pleaded':  Savin,  y.  Hoylake  R. 
Co.  L.  E.  1  Ex.  9.  But  it.  does  not  follow  that  an  equitable  replication  will  be 
good  at  law  merely;  because  if  pleaded'  as  an'  answer  to  a  bill'  in  equity  it  would 
be  a  good  answer:  Dewis  et  al  v.  Manning,  2'L.  J.  U.  S.  247.  The  right  given 
to  suitors  to  reply  equitable  matters  does  not  give  suitors  the  right  to  set  at 
nought  the  well  understood  common  law  rules  of  pleading  necessary,  with  a  view 
to  the  elimination  of  particular  issues  of  fact  or  law :  lb. 

(x)  A  court  of  common  lawhaving.no  power  to  enforce  anything  which  depend  s 
upon  a  condition  (see.note  r  to  section,  124),  an  equitable  replication  must  dis- 
close facts-  which  in  equity:  would  entitle  plaintiff  to  unconditional  relief:  Teede.  et 
al  v  Jolmson,  11  Ex.  840.  Declaration  on  a  guarantee:  by  defendant  for  payment 
of  goods  supplied  by  the  plaintiffs  to  one  A.  Plea,  that  after  A.  became  indebted 
to  the  plaintiffs,  he  being  also  indebted  to  other  persons  by  an:  indenture  between 
A.  of  the  first  part,  C.  and.D.  fone  of  the  plaintiffs)  trustees  for  themselves  and 
the  rest  of  the  creditors  of  the  second  part,  and  the  several  other  persons  whose 
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words  "  for  replication  on  equitable  grounds,"  or  words  to  the 
lite  effect.     19  Vie.  c.  43,  s.  2®9. 

names  and  Beala  were  thereunto  sribscribed  and  set  (being  creditors  of  A.)  of  the 
third  part.:  after  reciting  that  A.  was  indebted  to  the  parties  thereto  of  the 
second  and  -third  parts  in  the  several  sums  set  opposite  to  their  names  iii  the 
schedule  thereunder  written,  whitfh  lie  was  unable  to  pay  in  full,  it  was  witnessed 
that  A.  assigned  all  Ms  estate  and  effects  to  the  said  trustees  upon  trust  to  pay 
ratably  and  without  preference  to  themselves  and  their  partners  and  the  parties 
thereto  of  the  third  part,  the  sums  set  opposite  their  names  in  the  schedule ;  and 
in  consideration  of  the  assignment  the  several  creditors,  parties  thereto  of  the 
second  and  third  parts,  Teleased  A.  from  all  debts  which  they  or  their  partners 
might  have  against  him  up  to  the  date  thereof.  Replication  on  equitable  grounds 
that  D.  executed  the  agreement  in  his  character  of  trustee  and  not  in  his  Character 
of  creditor,  and  that  he  did  so  merely  for  the  purpose  of  declaring  the  trusts  of 
the  deed,  and  not  with  any  intention  of  releasing  the  debt ;  that  lie  did  not  sign 
nor  seal  the  schedule,  nor  was  the  debt  of  the  plaintiffs  contained  therein,  and 
that  if  the  deed  operated  in  law  as  a  release  it  was  executed  by  mistake  and  in 
ignorance  that  such  would  "be  its  legal  effect.  Held  that  the  facts  disclosed  by 
the  replication  did  not  afford  any  answer  to  *b»  plea  on  equitable  grounds :  Tepde 
et  al  v.  Johnson,  11  Ex.  840.  The  principles  governing  the  allowance  or  disallow- 
ance of  equitable  pleas  must,  it  is  manifest,  in  many  respects  govern  the  allow- 
ance or  disallowance  of  equitable  replications:  see  note  r  to  section  124.  When- 
ever the  Statute  of  Limitations  is  a  good  answer  to  a  declaration  and  is  pleaded, 
it  would  appear  that  in  general  it  cannot  be  avoided  in  a  court  of  law  by  an 
equitable  replication.  Thus,  action  against  the  executorB  of  a  deceased  for  work, 
labor,  and  materials,  &e.  Plea  of  the  Statute  of  Limitations.  Replication  on 
equitable  grounds  that  the  testator  by  his  will  appointed  defendants  his  execu- 
tors, and  amongst  other  things  devised  certain  premises  to  them  to  sell,  <fec,  that 
said  testator  also  bequeathed  to  them  the  residue  of  his  personal  estate  upon  trust 
to  call  in  and  convert  it  into  money,  <fec,  and  that  they  should  from  the  money 
so  to  arise  from  the  real  and  personal  estate  pay  testator's  debts,  funeral  expenses, 
and  legacies  bequeathed,  and  hold  the  residue  an  trust  for  plaintiff  and  his  other 
children  in  equal  shares.  Averment  of  sufficiency  to  pay  same,  ifee.  Held  replica- 
tion bad :  Gulliver  v.  Gulliver  et  al,  1  H  A  N.  1 74.  So  in  an  action  for  breaking 
plaintiff's  close  and  converting  Ms  goods,  a  replication  to  a  plea  of  the  Statute 
of  Limitations  that  the  cause  of  action  was  fraudulently  concealed  from  plaintiff 
until  within  six  years  before  action  was  disallowed  i  Hunter  v.  Gibbons,  1  H.  & 
N".  459.  In  Gulliver  v.  Gulliver  et  al,  besides  the  plea  of  the  Statute  of  Limi- 
tations there  was  as  to  £65  paid,  Ac ,  a  plea  of  set  off,  to  which  plaintiff  replied 
on  equitable  grounds  that  the  testator  by  his  last  will  devised  and  bequeathed 
certain  real  and  personal  estate  to  plaintiff,  his  son,  and  other  children,  and  by 
said  will  declared  the  same  should  be  deemed  to  be  advancements,  and  that 
the  children  should  not  be  required  to  account  for  the  same ;  that  defendants' 
set  off  were  the  same  moneys  and  effects  so  given  as  such  advancements,  and 
that  defendants  ought  not  therefore  to  be  allowad  to  set  off,  <fcc.  Held  also  bad. 
Where  defendant  relies  upon  an  equitable  ground  of  defence,  it  is  open  to 
plaintiff  in  his  replication  to  show  a  better  equity :  Sloper  v.  CottereU,  6  E.  &  B. 
497.  Thus,  action  for  money  had  and  received.  Plea  on  equitable  grounds  that 
the  money  was  bequeathed  to  the  sole  and  separate  use  of  the  plaintiff,  and 
was  paid  to  the  defendant  by  the  exeeutors  upon  her  separate  receipt,  and  that 
she  in  her  lifetime  disposed  of  and  assigned  the  fund  upon  trusts  in  which  the 
plaintiff  took  no  interest,  and  that  the  defendant  held  the  money  upon  those  trusts. 
Replication  npon  equitable  grounds,  alleging  a  prior  assignment  by  the  wife  to 
the  husband  before  the  receipt  of  the  money  by  the  defendant,  and  that  the  defen- 
dant received  the  money  merely  as  agent  of  the  wife  in  order  to  get  in  the  money 
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from  the  executors  aB  the  money  of  the  plaintiff.  Held  sufficient :  lb.  In  this 
case  the  court  was  of  opinion  that  the  legal  as  well  as  equitable  right  to  the 
money  was  in  the  plaintiff.  Had  there  been  only  an  equitable  right  some  diffi- 
culty might  have  been  experienced  owing  to  plaintiff  in  his  replication  setting  up 
a  pure  equitable  claim  to  money  which  in  his  declaration  he  claimed  upon  legal 
grounds,  and  thus  lay  the  replication  open  to  objection  upon  the  ground  of  depar- 
ture. Whenever  in  a  case  there  is  a  conflict  of  equities,  the  principles  mentioned 
in  a  recent  decision  of  Kindersley,  V.  C,  may  be  consulted  with  advantage.  The 
question  raised  was  whether  the  equitable  interest  of  a  vendor's  lien  for  unpaid 
purchase  money  should  be  preferred  to  the  equitable  interest  of  an  equitable 
mortgagee.  Per  cur.  "  The  rule  of  the  court  of  equity  for  determining  the  prefe- 
rence as  between  persons  having  adverse  equitable  interests  is  not  always  qui 
potior  est  tempore  potior  jure  ;  that  is  not  only  not  universally  true  as  between 
persons  having  only  equitable  interests,  but  it  is  not  bo  even  where  the  equitable 
interests  are  precisely  the  same  in  nature,  and  in  that  respect  perfectly  equal. 
Nor  is  it  always  true  of  persons  having  equitable  interests,  if  their  equities  are 
equal ;  for  it  is  impossible  that  two  persons  should  have  equal  equities,  except 
where  a  court  of  equity  would  altogether  refuse  to  lend  its  assistance  to  one  side 
or  the  other;  and  if  the  court  will  interfere  to  enforce  the  right  of  one  against 
the  other  on  any  ground,  as  for  priority  in  time,  how  can  their  equities  be  equal  ? 
The  rule  seems  to  be  this  as  between  persons  having  only  equitable  interests,  if 
their  equities  are  in  all  other  respects  equal,  priority  of  time  gives  the  better 
equity.  In  a  contest  between  persons  having  equitable  interests,  priority  of  time 
is  the  ground  of  interference  last  resorted  to.  That  is,  a  court  will  not  resort  to 
it  until  it  finds  that  there  is  no  other  sufficient  ground  of  preference  between 
them.  In  examining  into  the  relative  merits  or  equities  of  the  two  parties,  the 
points  to  which  the  court  must  direct  its  attention  are  these — the  nature  and  con- 
dition of  their  respective  equitable  interests — the  circumstances  and  manner  of 
their  requisition,  and  the  whole  conduct  of  each  party  in  respect  thereto.  In  this 
case  the  two  equitable  interests  both  arise  out  of  the  forbearance  of  money.  The 
vendor's  lien  is  a  right  created  by  a  rule  of  equity  without  special  contract,  the 
right  of  the  equitable  mortgagee  is  created  by  special  contract ;  but  this  does  not 
constitute  any  sufficient  ground  of  preference,  though  if  it  makes  any  difference  it 
is  in  favour  of  the  mortgagee.  The  mortgagee  has  also  possession  of  the  title 
deeds,  and  there  is  authority  for  holding,  that  as  between  two  persons  where 
equitable  interests  are  of  precisely  the  same  nature  and  quality,  and  in  that  res- 
pect equal,  the  possession  of  the  deeds  give3  the  better  equity.  And  as  regards 
the  conduct  of  the  parties,  everything  appears  in  favour  of  the  equitable  mort- 
gagee ;  he  was  guilty  of  no  negligence,  and  was  encouraged  by  the  vendors  to 
rely  on  the  purchaser's  title,  and  assured  by  their  acts  that  thp  mortgagor,  so  far 
as  they  were  concerned,  had  an  absolute  title  at  law  and  equity  :"  Anon.  FinL 
C.  L.  P.  A.  p.  450.  In  another  case  it  was  held  that  a  legal  mortgagee  was  not 
to  be  postponed  to  a  prior  equitable  mortgagee  on  the  ground  of  not  having  got 
the  title  deeds,  unless  there  were  fraud  on  the  part  of  the  former,  and  that  neither 
negligence  nor  fraud  could  be  imputed  to  him  when  he  had  made  bona  fide  enqui- 
ries and  got  reasonable  answers.  Secus,  if  he  had  made  no  inquiry :  Hewitt  v. 
Loosemore,  21  L.  J.  Ch.  69.  If  a  plaintiff  sue  upon  a  written  executed  contract, 
to  which  defendant  pleads  inequitable  matter  as  a  defence,  and  to  which  there  is 
a  good  equitable  answer,  courts  of  common  law  may  admit  the  answer,  although 
a  court  of  equity  might  be  precluded  by  its  rules  from  entertaining  such  an 
answer  until  the  contract  should  be  reformed :  Wood  v.  Dwarris  et  al,  11  Ex.  493. 
Thus,  to  a  declaration  on  a  policy  of  insurance  defendant  pleaded  that  the  policy 
was  made  upon  the  terms  of  a  previous  proposal,  and  upon  the  express  condition 
that  if  any  statement  in  the  proposal  were  untrue  the  policy  should  be  void,  and 
that  a  particular  statement  mentioned  was  untrue.  Replication  on  equitable 
grounds  that  before  the  policy  was  made,  defendants  issued  a  prospectus  contain- 
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ing  a  representation  that  all  policies  effected  by  them  should  be  indisputable, 
except  in  cases  of  fraud,  and  that  plaintiff  effected  the  policy  on  the  faith  of  such 
.  representation.  Held  that  the  replication  was  a  good  avoidance  of  the  plea :  lb. 
So  where  plaintiff  and  defendant  became  co-snreties  for  one  A.  B.,  by  endorsing  a 
bill  for  £800.  A.  B.  became  bankrupt.  The  plaintiff  had  had  other  dealings  with 
A.  B.,  and  had  advanced  him  £2661  6s.  6d.  for  the  purpose  of  erecting  houses 
pursuant  to  a  building  contract,  and  had  supplied  him  with  building  materials 
worth  £1512  for  the  same  purpose,  as  well  as  £136  17s.  4d.  for  other  purposes. 
After  the  bankruptcy  of  A.  B.,  the  plaintiff  and  the  other  creditors  agreed  that 
the  building  agreement  should  be  delivered  up  to  the  plaintiff,  to  be  cancelled 
upon  the  payment  by  the  plaintiff  of  £150  in  full  discharge  of  all  claims  which 
the  creditors  might  have  upon  the  house  and  property  comprised  in  the  agree- 
ment, and  that  the  plaintiff  should  relinquish  all  claims  on  the  bankrupt  or  his 
estate  for  the  said  money  which  had  been  so  advanced  to  the  bankrupt  for  build- 
ing purposes  and  for  building  materials.  The  attorneys  of  the  parties  in  drawing 
up  the  agreement  made  the  plaintiff  "relinquish  all  claim  for  moneys  advanced 
to  and  for  the  bankrupt,  and  his  claim  for  goods  supplied  for  the  above  mentioned 
purposes."  The  plaintiff  having  paid  the  £300  upon  the  bill  which  was  dishon- 
ored by  A.  B.,  sued  the  defendant  for  contribution.  The  defendant  pleaded  that 
the  plaintiff  had  discharged  A.  B.  by  the  above-mentioned  agreement.  To  which 
the  plaintiff  replied  on  equitable  grounds  that  the  memorandum  of  agreement 
was  drawn  up  by  mistake,  the  real  agreement  being  confined  to  claims  of  the 
plaintiff  for  moneys  advanced  for  building  purposes,  and  having  no  reference  to 
the  £300  bill  and  being  already  executed ;  he  also  denied  that  he  had  relinquished 
his  claim  against  the  bankrupt  for  the  £300.  To  this  replication  the  defendant 
demurred.  Held  that  it  was  doubtful  whether  the  terms  of  the  memorandum  of 
agreement  included  the  claim  for  the  £300,  but  that  even  if  it  were  so,  the  defen- 
dant by  demurring  having  admitted  the  mistake,  the  replication  was  a  good  equi- 
table answer  to  the  plea,  and  that  the  agreement  having  been  executed,  it  was 
not  necessary  that  a  court  of  equity  should  reform  it  to  entitle  plaintiff  to  the 
benefit  of  his  replication :  Vorley  v.  Barrett,  28  L.  T.  Hep.  86.  Eut  in  an  action 
of  account  upon  the  statute  of  4  Anne,  cap.  16,  s.  27,  by  one  tenant  in  common 
against  another  for  not  accounting  for  rents  received,  the  defendant  pleaded  that 
before  the  receipt  of  the  rents  the  plaintiff  and  defendant  by  indenture  demised 
the  premises  to  one  C.  D.  for  a  term  of  500  years,  which  term,  after  divers  assign- 
ments, vested  in  defendant,  to  which  there  was  an  equitable  replication  that  the 
said  indenture  was  a  mortgage  to  secure  a  sum  of  money,  and  that  defendant  had 
received  more  than  sufficient  to  pay  the  mortgage  debt.  This  replication  was 
struck  out  because  the  court  of  common  law  had  no  power  to  order  a  reconvey- 
ance :  Gorely  v.  Oorely,  1  H.  <fc  N.  144.  An  action  was  brought  on  a  covenant 
in  a  mortgage  deed  made  by  defendant  and  one  E.  F.,  securing  payment  of  £2800. 
Plea  on  equitable  grounds  that  under  the  mortgage  deed  certain  chattels  were 
assigned  to  plaintiff  as  a  security  with  power  to  sell,  and  that  he  sold,  and  that 
the  proceeds  were  sufficient  to  satisfy  his  demand.  Replication  on  equitable 
grounds  that  part  of  the  goods  so  assigned  were  not  in  fact  the  property  of  the 
assignor  till  after  the  date  of  the  indenture,  and  did  not  pass  by  it,  and  that  after- 
wards they  became  the  property  of  E.  F.  by  a  decree  in  chancery,  which  bound 
him  to  pay  £700  for  them,  and  that  he  had  not  paid  it.  The  plaintiff  therefore 
asserted  his  right  to  deduct  from  the  proceeds  of  the  sale  the  £700  for  which  he, 
as  purchaser,  having  notice  of  a  trust,,  was  liable  in  equity.  He  also  claimed  to 
deduct  the  £600  subsequently  advanced  to  E.  F.,  and  to  apply  only  the  sum 
remaining  after  these  deductions  in  discharge  of  the  defendant's  liability.  The 
court  decided  in  favour  of  the  claim  to  deduct  the  £700,  as  the  proceeds  of  the 
property  sold  were  in  truth  less  that  amount,  but  refused  to  allow  the  £600  to  be 
deducted,  as  that  was  an  attempt  to  tack  the  second  mortgage  to  the  first :  Mar- 
con  et  al  v.  Bloxam,  1 1  Ex.  586.     In  an  action  on  a  policy  of  insurance,  defendants 
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striking  out       127.  (y)  In  case  it  appears  to  the  Court  or  any  Judge 

any  such  ,  ,  .     < ,     "  i  .11  1- 

plea,  &d.,      thereof,  (?)  that  any  such  equitable  plea  or  equjtable  rephca- 

not  be  dealt  tion  cannot  be  .dealt  with  by  a  Court  of  Law  so  as  to  do  justice 

court  crffaw.  between  the  parties,  (a)  the  Cp.urt  ox  .Judge  may  order  the 

same  to  he  struck  out,  (£)  on  such  terms,  as  to  coats  and 

otherwise,   as  to  such  Court   pr  Judge  sejems   reasonable. 

19  ¥ic.  c.  43,  a.  29i0. 

pleaded  that  .the  life  insured  had  gone  beyond  the  seas,  contrary  to  the  terms  of 
the  policy,  and  so  vitiated  it.  '  Plaintiff  proposed  to  reply  on  equitable  grounds, 
first,  facts  showing  that  at  .the  time  of  the  making  of  the  policy'it  was  expressly 
agreed  that  the  policy  should  not  be  vitiated  by  the  Jife  insured  going  :to  places 
out  of  Europe,  secondly,  leave  and  license  to  go  to  places  out  ,of  Europe.  Leave 
to  reply  as  in  the  first  replication  refused,  leave  to  reply  as  in  the  second  repli- 
cation granted :  Reis  et  al  v.  Wke  Scottish  Sqmtabfe  Lift  Amir.  Co.  29  L.  T.  Rep. 
113.  s  In  an  action  of  covenant  by  the  devisee  of  the  reversion  against  the  lessee, 
the  declaration  alleged  that  the  reversion  of  and  in  the  demised  .premises  belonged 
to  the  lessor  and  his  heirs.  Flea  that  .the  reversion  of  and  in,  <fec,  did  not  belong 
to  the  lessor,  as  alleged.  In  an  action  by  the  assignee  in  the  name  of  the 
assignor  of  a  ship  and  charter  party  for  freight,  the  defendant  pleaded  a  release 
by  plaintiff  and  payment.  Held  that  it  was  a  good  equitaWe  replication  that  the 
release  and  payment  respectively  took  place  after  die  defendant  had  notice  of  the 
assignment,  and  were  a  fraud  upon  the  assignee :  Hothomer  v.  De  Mullo,  3 1  L.  T. 
Eep.  177;  6  W.  E.  628. 

(y)  Taken  from  Eng.  Stat.  17  <fc  1,8  Tic.  .cap-  125,'s.  .86. 

(z)  Although  an  equitable  plea  has  been  allowed  by  a  judge  at  chambers,  the 
plaintiff  still  has  a  right  to  apply  to  the  court  for  a  rule  to  strike  it  out,  and  this 
not  by  way  of  appeal  from  the  decision  of  the  judge  at  chambers,  but  as  a  sub- 
stantive motion:  Wood  v.  The  Copper  Miners'  Co.  26  L.  T.  Pep.  61. 

(a)  A  court  of  equity  often  refuses  to  entertain  bills  for  relief  when  its  juris- 
diction cannot  be  beneficially  exercised:  see  Bits  y.'Cr'oU,  2  Ph.  60;  Lvmey  v. 
Wayner,  21  L.  J.  Ch'.  898. 

(6)  To  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange  at 
three  months,  dated  1 2th  July,  the  defendant  pleaded  by  way  of  equitable  defence 
that  the  bill  ought  to  have  been  and  was  represented  to  him  by  the  plaintiff  to 
be  drawn  on  25th  July,  and  that  three  months  from  25th  July  had  not  elapsed 
before  action  brought,  whereupon  plaintiff  made  application  to  a  judge  in  cham- 
bers to  strike  out  the  plea  on  the  ground  that  "it  was  frivolous,  and  disclosed  no 
defence  in  equity,"  and  was  by  the  judge  referred  to  the  full  court.  Plaintiff 
accordingly  obtained  a  rule  nisi  from  the'  full  court  on  affidavits  that  the  plea  was 
"false  in  substance  and  in  fact."  The  court  thinking  that  the  plea  "  did  not  dis- 
close a  full  equitable  defence"  struck  it  out :  Drain  v.  Harvey,  1'7  G.  B.  257.  The 
admissibility  of  an  equitable  pleading,  whether  plea  or  replication,  may  be  deter- 
mined in  either  of  two  modes.  First,  when  the  application  is  made  for  leave  to 
plead  more  than  one  plea  or  replication,  one  thereof  being  equitable,  in  which 
case  the  admissibility  of  the  equitable  pleading  may  be  decided  upon  in  limine. 
Second,  where  a  party  having  the  right  to  plead  singly  without  leave  pleads  an 
equitable  pleading,  in  which  case  his  opponent  may  apply  under  the  section  here 
annotated  to  strike  it  out.  Whenever  it  appears  that  the  equitable  pleading  can- 
not be  dealt  with  by  a  court  of  law,  "  so  as  to  do  justice  between  the  parties,"  it 
may  be  disallowed  or  struck  out.    A  court  of  law  has  no  power  to  administer 
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128.  (c")  Whenever  the  Plaintiff  or  Defendant  in  any  Certified 

.       n  .  i  copies  of 

suit  instituted  in  either  of  the  said  Superior  Courts,  wishes  to  proceedings 
produce  to  either  of  such  Courts  or  to  any  Judge  thereof,  the  tamed  from 
writ,  declaration,  plea,  or  any  other  -proceeding  filed  in  the  clerk's 
cause  in  the  office  of  any  Deputy  Clerk  of  the  Crown,  (dj)  the 
Plaintiff  or  Defendant  may  demand  and  receive  from  such 
Deputy   Clerk  a  copy  of  the  same,   certified  by  the  said 
Deputy  to  be  a  true  copy  of  the  original,  and  such  copy  so 
certified  shall  be  received  (e)  by  such  Court  or  Judge,  in  all 
cases  in  lieu  of  the  original,  and  as  a  proof  thereof.   (/) 
2  Geo.  IV.  c.  1,  s.  34. 

TIME  TO  PLEAD,  REPLY,  &c. 

139.  ,(p)  In  suite  in  either  of  the  Superior  Courts,  the  Judges  of 
Judge  or  acting  Judge  of  the  County  Court  for  the  County  courts  may 

conditional  relief,  such  as  dispensed  by  courts  pf  equity  through  the  medium  of 
conditional  injunctions.  The"  equitable  pleading  will  be  sustained  only  when  dis- 
closing equitable  grounds  which  in  the  opinion  of  the  court  would  entitle  the 
party  pleading  it  to  an  absolute  and  unconditional  injunction  against  the  judg- 
ment obtained  at  law  if  no  such  pleading  were  allowed :  see  note "w  to  section  48. 

(c)  Taken  from  our  old  King's  Bench  Act  2  Geo.  IV.  cap,  J,  e.  34.  The  object 
pf  the  enactment  is  to  present  ihe  risk  of  loss  of  proceedings  filed  with  the  proper 
officer,  by  reason  of  their  production  in  court,  and  so  makes  certified  copies 
evidence  in  lieu  pf  the  originals  and  as  proof  thereof, 

(d)  In  an  action  for  a  malicious  arrest  an  examined  copy  of  the  affidavit  on 
which  the  arrest  was  made,  coming  from  the  hands  of  the  proper  officer  and 
shown  to  have  been  used  in  the  cause,  was  held  sufficient  to  prove  that  it  was 
made  by  defendant:  Hpafford  y.  Buchanfin  ef  al,  3  O.  S.  391,  The  identity  of 
defendant  with  deponent  may  be  presumed  prima  facpe  from  the  name :  Wilson  v. 
Thorpe,  18  IT.  C.  Q.  B.  443  ;  see  also  Hamber  v.  Roberts,  'l  C.  B.  8.61."  If  a  party 
on  motion  before  a  judge,  use  the  affidavit  of  another  person,  such  affidavit  is  on 
any  subsequent  occasion  admissible  as  evidence  against  him  who  used  it :  Brickell 
v.  Huhe,  'J  A.  i&  E.  454;  see  also  Richards  y,  Mofga^n,  J2frK.  162.  Even  on  a 
trial,  when  the  person  who  swore  the  affidavit  is  present  in  court  and  not 
called :  Buchell  y.  Huhe,  7  A.  <fc  E,  454. 

(e)  So  far  as  this  section  is  concerned,  it  is  indispensable  to  the  right  of  the 
party  producipg  the  copy  of  affidavit  to  be  used  under  the  section,  that  the  copy 
produced  by  him  should  be  certified  as  the  section  directs. 

(/)  The  copy  is  not  merely  receivable  "in  lieu  of  the  original/'  but  "as  a 
proof  thereof."  Hence,  where  the  copy  produced  is  of  such  a  proceeding  as  con- 
templated by  the  section  and  .certified  as  required  by  the  section,  it  is  unnecessary 
in  the  case  of  an  affidavit  to  call  the  commissioner  or  other  person  to  prove  the 
making  of  the  affidavit, 

(ff)  Judges  of  county  courts  originally  had  jurisdiction  only  in  respeet  of  mat- 
ters and  things  relating  to  suits  pending  in  their  own  courts.    But  after  a  time 
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grant  sum-    ;n  -which  the  suit  has  been  brought  or  the  venue  laid,  (A) 

monses  and  ,  ,.    i      -™   •      •«*        t-\  p     j 

orders  in      may,  (0  upon  the  application  of  the  Plaiotift  or  Defendant  ia 

certain  mat-         .m  v  /      r  rr  ^ 

ters  relating  such  suit,  grant  summonses  and  orders  tor  time  to  declare, 
the  Superior  plead,  reply  or  rejoiD,  and  for  particulars  of  demand,  or  of 
set-off,  and  may  grant  summonses  and  orders,  for  payment  of 
money  into  Court,  for  the  allowance  of  Bail,  or  for  security 
for  costs ;  (j)  and  such  Judge  of  the  County  Court  may  hear 
and  determine  such  applications  and  grant  such  summonses, 
impose  such  terms,  and  make  such  orders  as  might  be  granted, 
imposed^and  made  in  the  like  cases  by  a  Judge  of  one  of  the 
Superior  Courts  sitting  in  Chambers.  (Jc)  16  Vic.  c,  175» 
s.  17 ;  13  &  14  Vic.  c.  52,  s.  5 ;  20  Vic.  c.  57,  s.  21 ;  12- Vic 
c.  63,  s.  35. 

130.  (J)  The  provisions  of  the  last  section  shall  not  apply 
Except  in  to  any  suit  wherein  the  venue  is  laid  in  the  County  of 
of  York^nd  York,  (to)  or  to  any  suit  wherein  the  Attorney  for  the  De- 
power  was  conferred  upon  them  by  the  legislature  to  act  in  aid  of  the  judges  of 
the  superior  courts  of  law  in  respect  of  suits  pending  in  the  superior  courts. 
First,  it  was  declared  that  they  should  have  power  to  make  orders  for  time  to 
plead,  reply  or  rejoin,  for  particulars  of  demand  and  set-off,  and  to  compute : 
12  Vic.  cap.  68,  s.  35;  13  &  14  Vic.  cap.  52,  s.  5.  Next,  to  make  orders  for  pay- 
ment of  moneys  into  court,  for  the  allowance  of  bail  and  security  for  costs,  and 
for  the  admission  of  documents  in  evidence :  16  Vic.  cap.  175,  s.  17.  And  then  to 
make  orders  for  copy  or  inspection  of  documents :  2U  Vic.  cap.  57,  s.  21. 

(h)  There  was  a  proviso  to  section  35  of  12  Vic.  cap.  63,  which  prevented  it 
having  any  operation  in  the  county  of  York,  for  the  reason  that  in  the  city  of 
Toronto  a  judge  of  the  superior  courts  sits  daily  in  chambers  at  Osgoode  Hall, 
and  applications  can  be  as  conveniently  made  there  as  to  the  county  judge  of 
York  and  Peel.    This  proviso  will  now  be  found  in  section  130  of  this  act. 

(i)  "  May."  The  county  judges  are  not  bound  to  entertain  applications  of  the 
kind  provided  for  in  the  section.  It  is  entirely  in  the  discretion  of  the  judge 
whether  he  shall  confine  his  attention  to  his  own  courts  or  not. 

(,;)  It  will  be  noticed  that  the  power  under  16  Vic.  cap.  175,  s.  17,  to  make 
orders  as  to  the  admission  of  documents  in  evidence,  and  under  20  Vic.  cap.  57, 
s.  2 1 ,  to  make  orders  for  copy  or  inspection  of  documents,  has  ceased  and  not 
been  re-enacted  by  the  section  here  annotated. 

'(&)  An  appeal  lies  from  the  order  of  a  county  judge,  made  under  this  section  to 
the  full  court,  in  the  same  manner  and  with  the  same  consequences  as  if  the 
order  were  that  of  one  of  the  judges  of  one  of  the  superior  courts  of  law  presiding 
in  chambers :  section  130. 

(I)  This  is  taken  from  two  provisos  to  section  35  of  repealed  statute  12  Vic 
cap.  63. 

(m)  Because  it  is  presumed  a  judge  of  one  of  the  superior  courts  of  law  daily 
sits  in  chambers  at  Osgoode  Hall,  in  the  county  of  York,  and  it  is  as  convenient 
for  attorneys  being  in  that  county  to  apply  to  any  such  judge  as  to  the  judge  of 
the  county  court. 
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fendant,  or  in  case  of  two  or  more  Defendants,  where  the  J^jjf8*' 
Attorney  for  any  one  or  more  of  them,  resides  in  a  County  instances. 
different  from  that  in  which  the  Attorney  for  the  Plaintiff,  or 
if  he  prosecutes  in  person  in  which  the  Plaintiff,  resides;  (n) 
and  either  party  interested  may  appeal  from  any  such  decision  WAh  ngit 
or  order  to  the  Court  in  which  the  action  is  pending,  or  to  a  superior  ° 
Judge  of  one  of  the  Superior  Courts  at  Chambers,  and  such  jaS^  there- 
Court  or  Judge  may  affirm',  reverse  or  modify  such  decision  of- 
or  order,  or  make  such  other  order  upon  the  subject  matter  of 
appeal,  and  the  proceedings  had  thereon,  and  with  or  without 
costs,  as  to  such  Court  or  Judge  seems  meet,  (o)     12  Vic.  c. 
63,  s.  35;  20  Vic.  c.  57,  s.  21. 

EFFECT  OF  DEATH  OR  MARRIAGE   UPON"  THE  PROCEEDINGS  IN  AN 

ACTION,  (p)  Death  of 

131.  (?)  The  death  of  a  Plaintiff  or  Defendant  (r)  shall  ^talll 

(«)  Hence  the  last  section  is  only  applicable  to  cases  where  the  attorneys,  as 
well  for  defendant  or  defendants  as  for  the  plaintiff,  reside  in  the  same  county. 

(o)  See  note  w  to  section  48. 

(p)  The  amendments  introduced  by  the  following  sections  are  intimately  con- 
nected with  the  law  of  reviving  judgments.  The  rule  is  that  where  a  new  person, 
who  is  not  a  party  to  an  action,  derives  a  benefit  by  or  becomes  chargeable  to  it, 
there  must  be  some  proceeding  to  make  him  a  party.  On  this  rule  are  founded 
the  cases  of  survivorship,  marriage,  and  death.  At  common  law  the1  death  of 
either  party  at  any  time  during  the  pendency  of  an  action,  i.  e.,  before  judgment, 
abated  the  action.  This  was  the  law,  although  death  happened  after  judgment  by 
default  or  a  verdict.  In  like  manner,  where  the  action  was  joint,  the  death  of  any 
one  of  the  parties  caused  the  action  to  abate.  The  first  remedy  applied  by  statute 
was  to  the  effect  that  the  death  of  a  party  between  verdict  and  judgment  should 
not  be  alleged  for  error  so  as  such  judgment  was  entered  within  two  terms  after 
verdict:  11  Car.  II.  cap.  8.  Of  this  statute,  section  139  of  this  C.  L.  P.  Act  is  a 
copy.  In  furtherance  of  justice  it  was  afterwards  enacted  that  proceedings  might 
be  had  by  sd.  fa.,  either  in  favour  of  the  representatives  of  a  deceased  plaintiff 
against  defendant,  or  in  favour  .of  plaintiff  against  representatives  of  a  deceased 
defendant,  under  certain  restrictions:  8  A  9  Wm.  III.  cap.  11,  s.  6.  Then  as  to 
joint  actions  it  was  in  the  same  statute  enacted  that  a  cause  of  action  should  not 
abate  by  reason  of  the  death  of  one  of  several  plaintiffs  or  defendants,  but  that 
upon  suggestion  of  the  death  the  action  might  be  continued :  section  7.  Of  this 
latter  section,  section  132  of  the  C.  L.  P.  Act  is  a  re-enactment.  So  if  the  legal 
responsibility  of  either  party  being  a  feme  sole  be  altered,  as  by  marriage,  provi- 
sion is  by  this  act  made  for  continuing  the  action  notwithstanding  the  coverture : 
section  143.  There  are  other  provisions  of  a  similar  nature,  all  of  which  fully 
bear  out  the  general  intention  of  the  legislature  when  passing  the  C.  L.  P.  Act, 
viz.,  to  simplify  and  expedite  proceedings  in  the  courts  of  common  law. 

(q)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  135. 

(>■)  Provision  is  hereinafter  made  for  the  death  of  one  or  more  of  several  plain- 
tiffs or  defendants  (section  132),  of  a.  sole  plaintiff  (section  133);  and  of  a  sole 
defendant  (section  134). 
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not  cause  the  action  (s)  to  abate,  (i)  bat  it  may  be  continued 
as  hereinafter  mentioned.  (»)     19  Vie.  c.  43,  s.  208. 

if  there  be         133.  (if)  In  case  there  be  two  or  more  Plaintiffs  or  De- 
more  than  „  -    .  _    .,  _ 

one  plaintiff  fendants  and  one  or  more  of  them  dies,  and  it  the  cause  ot 
and  the  action  (w)  survives  to  the  surviving  Plaintiff  or  Plaintiffs,  (x) 
action  sui-  or  against  the  surviving  Defendant  or  Defendants,  (if)  the 
others.  action  shall  not  be  thereby  abated,  but  such  death  being 
suggested  on  the  record,  (z)  the,  action  shall  proceed  at  the 

(s)  The  action,  i.  e.,  any  action. 

(t)  Judicial  proceedings  are  to  be  considered  as  taking  place  at  the  earliest 
period  of  the  day  on  which  they  are  done.  Therefore  where  judgment  was  signed 
at  the  opening  of  the  office  at  11  a.m.,  and  the  defendant  died  at  9£  a.m.  on  the 
same  morning,  held  that  the  judgment  was  regular:  Wright  et-al  v.  Mills,  4  H.  <fc. 
N.  488 ;  see  also  Converse  et  alv.  Michie,  16  U.  C.  C.  P.  J  67. 

(a)  The  right  to  enter  a  suggestion  of  the  death  of  a  plaintiff  and  continue  the 
action,  only  exists  where  the  cause  of  action  would  before  the  act  have  survived 
to  the  personal  representative :  Flinn  v.  Perkins,  7  L.  T.  N.  S.  364.  An  action 
by  husband  and  wife,  in  the  right  of  the  wife,  survives :  Sherrington  v.  Tales  et 
al,  12  M.  &,  W.  855.  But  not  so  on  an  action  for  libel:  Ireland  y.  Champneys, 
4  Taunt.  884;  or  seduction  under  our  statute:  Ball  v.  Goodman,  10  U.  C.  C.  P. 
174.  There  is  a  method  of  compelling  the  continuance  or  abandonment  of  an 
action  by  the  representatives  of  a  deceased  plaintiff:  see  sections  144,  145. 

(»)  Taken  from  Eng.  Stat.  15  '&  16  Vic.  cap.  76,  s,  136.  The  origin  of  the 
section  is  8  <!c  9  Wm.  III.  c.  11,  s.  7. 

:(w)  A  writ  of  error  was  in  England  held  to  be  an  action  within  the  meaning 
of  8  &  9  Wm.  III.  c.  11,  s.  7;  Clarke  v.  Rippontt  al,  1  B.  4c  Al.  586. 

(x)  Questions  will  arise  in  cases  where  husband  and  wife  are  joint  plaiatiffs 
and  one  dies,  more  frequently  than  in  other  cases :  see  section  75,  and  notes 
thereto. 

{y)  A  joint  contract  or  obligation  may  in  certain  eases  be  given  in  evidence 
against  one  or  more  of  several  joint  contractors  :  see  section  72  and  notes. 

(z)  If  a  co-plaintiff  die  before  issue  joined,  the  death  should  be  suggested  in 
making  up  the  issue :  Farr.Denn,  1  Burr.  362.  If  after  issue  joined,  then  the  death 
should  be  suggested  on  the  Nisi  Prius  record:  Rex  y.  Cohen,  1  Stark.  N.  P.  511. 
It  wa3  in  one  case  held  after  a  suggestion  on  the  issue  roll,  not  to  be  necessary  to 
transcribe  the  very  words  of  the  suggestion  from  the  pleadings  to  the  Nisi  Prius 
record,  but  only  enough  to  show  the  judge  what  issues  he  was  to  try  and  between 
whom  :  Par  v.  Denn,  1  Burr.  362,  per  Denison,  3.  The  courts  have' in  furtherance 
of  justice  not  only  allowed  suggestions  to  he  amended  but  to  be  made  ex  post  facto. 
Thus  where  one  of  two  plaintiffs  died  before  interlocutory  judgment,  but  the  suit 
went  on  to  execution  in  the  name  of  both  after  a  motion  to  set  aside  the  proceed- 
ings for  this  irregularity,  the  court  permitted  the  plaintiff  to  suggest  the  death  as 
before  interlocutory  judgment  and  £p  amend  the  execution  without  paying  costs : 
Newnham  et  al  v.  Law,  6  T.  E.  577.  The  suggestion  should  be  entered  so  as  to 
bring  the  facts  to  the  knowledge  of  the  court  in  proper  form,  before  any  further 
proceedings  are  taken:  Pinkusv.  Sturchetal,  5  C.  B.  474;  Larchinela.lv.  Buckle,  1  L. 
M.  &  P.  740.  Where  there  were  several  defendants,  some  of  whom  had  died  before 
issue  joined  and  the  survivors  without  a  suggestion  of  death  moved  for  judgment 
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suit  of  the  surviving  Plaintiff  or  Plaintiffs  against  the  surviv- 
ing Defendant  or  Defendants,  (a)     19  Vic.  o.  43,  s,  209. 

133.  (6)  In  case  of  the  death  of  a  sole  Plaintiff  or  sole  Death  of  a 

.    .         ™   .     .«.      •       i       r  -  »'         i      -f»i  ■       sole  plaintiff 

surviving  Plaintiff,  the  legal  representative,  of  such  Plain- 
tiff (c)  may,  (d)  by  leave  of  the  Court  or  a  Judge,  (e)  enter 

as  in  case  of  nonsuit,  it  was  said  by  Wilde,  C.  J.,  "  There  is  always  a  roll  or  the 
materials  for  making  one  up.  It  is  essential  that  there  should  be  some  suggestion 
of  the  death  before  the  surviving  defendants  can  move  for  judgment  as  in  case  of 
nonsuit.  If  they  are  unable  to  discover  a  mode  of  making  up  such  suggestion, 
they  certainly  are  not  in  a  position  to  make  the  present  motion."  And,  per  Wil- 
liams, J.,  "The  statute  8  &  9  Wm.  III.  cap.  11,  does  not  say  by  whom  the  sugges- 
tion shall  be  entered  :"  PinhtsW  Sturch  et  al,  5  C.  B.  474.  ■  Where  the  defendant 
obtained  a  rule  for  judgment  as  in  case  of  nonsuit,  the  court  refused  to  discharge 
it  except  upon  the  peremptory  undertaking,  notwithstanding  the  production  of 
an  affidavit  stating  the  death  of  one  of  the  plaintiffs  subsequently  to  the  delivery 
of  the  declaration :  Larchin  et  al  v.  Buckle,  1  L.  M.  A  P.  740.  The  affidavit  was 
intitled  in  the  names  of  all  the  plaintiffs,  both  deceased  and  surviving;  and 
semble,  per  Maule,  J.,  that  it  was  wrongly  intitled :  lb. 

(a)  The  suggestion  at  Nisi  Frius  may  be  entered  on  the  Nisi  Prius  record 
immediately  after  thejurata.  "  And  now  on,  Ac,  before,  Ac,  justices  of  our  said 
lady  the  Queen,  appointed  to  take  the  assizes  in  and  for  the  county  of,  <tc,  at, 
Ac,  in  the  same  county,  comes  the  said  A.  B.  and  the  said  C.  D.  by  their  respec- 
tive attorneys,  but  the  said  E.  F.  comes  not,  and  thereupon  the  said  A.  B.,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  suggests  and  gives  the  said 
justices  here  to  understand  and  be  informed  that  after  the  defendants  pleaded  to 
the  said  declaration  (according  to  the  fact),  and  before  this  day,  that  is  to  say,  on, 
Ac,  the  said  E.  F.  died,  to  wit,  at,  Ac,  and  the  said  C.  t>.  (the  other  defendant) 
there  survived  him,  and  which  the  said  C.  D.  doth  not  deny,  but  admits  the  same 
to  be  true.  Therefore  let  the  said  issue  so  joined  as  aforesaid  be  tried  between 
the  said  A.  B.  and  the  said  C.  D."  In  this  case  a  suggestion  merely  is  made, 
because  as  no  new  person  is  introduced  no  writ  of  revivor  is  required.  But  the 
provisions  of  our  Con.  Stat.  U.  C.  cap.  78,  s.  6,  must  not  be  passed  over  without 
being  noticed.  It  makes  liable  the  representatives  of  a  deceased  joint  contractor, 
although  the  other  co-contractors  be  living ;  and  provides  for  the  issuing  of  a 
sci.  fa.  after  judgment  against  the  representatives  of  a  deceased  joint  contractor, 
though  there  may  be  another  defendant  still  living/  and  against  whom  the  judgf 
ment'still1  remains  in* force. 

(6)  Taken  from  Eng,  Stat,  IS  A  16  Vie.  cap.  76;  b,  137. 

(c)  See  note  «  to  section  181. 

(d)  May;  not  must:  It  is'  in  the  power  of  the:  representatives  either  to  con- 
tinue or  discontinue  the  action.  Defendant  has  it  in  his  power  to  force  them  to 
do  the  one  thing  or  the  other :  sections^  144,  145; 

(e)  In  ordinary  cases  leave  will  not  be" granted  without  an  affidavit,  which  may 
be  to  this  effect — 1.  That  this  action  was' commenced  by  Writ  of  summons,  on,  Ac. 
2.  That  tho  said  plaintiff  declared  therein;  Ac.  (as  the  case-may  be—tkestate  of  the 
cause  should  be  shown.)  S.  That  the  said  plaintiff  died  on,  Ac.  4.  That  the  said 
plaintiff  by  his  last  will  and  testament  appointed  me  the  executor  thereof,  and 
that  I  duly  proved  the- same  on,  Ac,  and  then  became  his  legal  representative, 
Ac.  (according  to  the  fact.)  The  leave  may  be  granted  on  an  ex  parte  application : 
Reischrmdler  v.  Uberhont,  3  U.  C..L.  J;  48. 
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a  suggestion  of  the  death,  and  that  he  is  such  legal  represent- 
ative, (/)  and  the  action  shall  thereupon  proceed ;  (gO  and  if 
such  suggestion  be  made  before  the  trial,  the  truth  of  the 
suggestion  shall  be  tried  thereat,  together  with  the  title  of 
the  deceased  Plaintiff,  (A)  and  such  Judgment  shall  follow 
upon  the  verdict,  in  favor  of  or  against  the  person  making 
such  suggestion,  (i)  as  if  such  person  were  originally  the 
Plaintiff.     19  Vic.  c.  43,  s.  210. 

Death  of  a         134-  0')  In  case  of  the  death  of  a  sole  Defendant  or  sole 
sole  defend-  surviving  Defendant  where  the  action  survives,  (&)  the  Plain- 

ant  or  ot  a  n  ■  '  *- 

soiesundv-   tiffmay  make  a  suggestion  of  the  death,  either  in  any  of  the 

Ing  defend-  J  °°  r  '  * 

ant  may  be    pleadings,  if  the  cause  has  not  arrived  at  issue,  (or  by  filing  a 

suggested. '     r  D 

suggestion  with  the  other  pleadings,  if  it  has  so  arrived,)  and 
that  a  person  named  in  such  suggestion  is  the  executor  or 
administrator  of  the  deceased,  (I)  and  may  thereupon  serve 

(/)  The  suggestion  may  be  in  this  form,  "And  hereupon,  that  is  to  say,  on, 
<fcc,  C.  D.  by  leave  of  the  court,  <fcc,  for  this  purpose  first  had  and  obtained, 
suggests  and  gives  the  court  here  to  understand  and  be  informed  that  on,  <fec, 
the  plaintiff,  A.  B.,  departed  this  life,  and  that  he,  the  said  C.  D.,  is  the  executor 
of  the  last  will  and  testament  of  the  said  A.  B.  (according  to  the  fact),  and  as  such 
is  the  legal  representative  of  the  said  A.  B. 

(g)  Thereupon,  proceed,  i.  e.  after  entry-  of  the  suggestion,  which  is  made  a  con- 
dition precedent  to  the  further  prosecution  of  the  action. 

(A)  In  a  case  where  a  suggestion  was  entered  upon  a  Nisi  Prius  record  without 
any  authority  from  the  court,  and  in  a  very  informal  manner,  without  any  oppor- 
tunity to  the  defendants  to  traverse  the  facts  stated,  a  new  trial  was  granted  upon 
application  of  defendants:  Barnewall  v.  Sutherland  et  ai,  1  L.  M.  <fc  P.  159. 

(i)  Suggestions  are  of  two  classes — those  that  may  be  traversed  and  those  not 
traversable.  It  is  a  general  proposition  that  matters  of  fact  contained  in  a  sug- 
gestion are  traversable  where  the  courts  are  not  authorized  to  determine  them. 
Suggestions  are  not  traversable  where  a  statute  gives  the  court  cognizance  of  the 
matters  of  fact  stated,  as  for  example,  a  statute  declaring  that  a  plaintiff  recover- 
ing a  verdict  under  a  certain  sum  shall  be  entitled  only  to  inferior  court  costs,  or 
to  no  costs,  and  the  fact  is  made  to  depend  upon  the  judge's  certificate :  see 
Gardner  v.  Stoddard,  Dra.  Rep.  101.  Another  class  of  cases  where  the  matter  of 
suggestion  belongs  to  the  court,  is  where  the  court,  having  a  discretionary  power 
over  its  own  proceedings,  is  called  upon  to  depart  from  the  usual  course,  on  the 
suggestion  of  Bome  matter  which  renders  such  departure  essential  or  expedient 
for  the  purposes  of  justice,  as  where  the  venue  is  to  be  changed  because  an 
impartial  trial  cannot  be  had :  Watson  v.  Quitter,  1  D.  <fc  L.  244. 

(j)  Taken  from  Eng.  Stat.  16  &  16  Vic.  cap.  76,  s.  138. 

(k)  See  note  u  to  section  131. 

(I)  The  object  of  the  section  is  to  place  the  personal  representative  in  the 
cases  provided  for  in  the  same  position  as  if  he  had  been  the  original  party  named 
upon  the  record,  to  substitute  the  one  for  the  other,  and  so  avoid  the  necessity  for 
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such  executor  or  administrator  'with  a  copy  of  the  writ  and 
suggestion,  and  of  the  said  other  pleadings,  (m)  and  with  a 

sa  .  .  .  ,    Copy  and 

notice  signed  by  the  Plaintiff  or  his  Attorney,  requiring  such  notice  to  be 
executor  or  administrator  to  appear  within  ten  days  after  ser-  the  opposite 
vice  of  the  notice,  (n)  inclusive  of  the  day  of  such  service,  pa  y' 
and  notifying  him  that  in  default  of  his  so  doing,  the  Plaintiff 
may  sign  Judgment  against  him  as  such  executor  or  adminis- 
trator, (o)     19  Vic.  c.  43,  s.  211. 

185.  (p)  The  same  proceedings  may  be  h  id  and  taken  ^y™^ 
in  case  of  non-appearance  after  such  notice  as  upon  a  writ  proceedings 
against  such  executor  or  administrator  in  respect  )f  the  cause  same  as  in 

#  actions  re- 

for  which  such  action  has  been  brought,  (a)     19  Vic.  c.  43,  latingto 

_,,  o         \*/  J  executors. 

s.  211. 
136-  (r)  In  case  of  no  pleadings  before  the  death,  the  if  no  pre- 

*■  '  .  ,  vious  plead- 

suggestion  shall  form   part  of  the  declaration,  (s)  and  the  ™gs,  the 

commencing  a  fresh"action :  Benge  v.  Swaine,  15  C.  B.  792,  per  Jarvis,  C.  J/  An 
action  commenced  against  an  intestate  may  be  continued  against  an  executor,  de 
son  tort :  Keena  v.  O'Sara,  16  U.  C.  C.  P.  435. 

(m)  The  suggestion  may  be  to  the  effect  following :  "  And  on,  &c,  the  plaintiff 
comes  and  gives  the  court  to  understand  and  be  informed  that  the  said  defendant, 
on,  <fec,  died  since  the  issuing  of  the  writ  of  summons  in  this  cause,  and  that  C. 
D.  is  his  executor,  and  the  said  A.  B.  now  sues  the  said  C.  D.  as  such  executor  as 
aforesaid." 

(n)  This  is  consonant  with  the  general  rule  that  wherever  a  person  not  a  party 
to  the  action  is  to  be  directly  affected  by  it  there  must  be  a  suggestion  made,  so 
that  such  person  may  either  plead  or  demur  before  being  subjected  to  execution : 
see  BwrtlM  et  al  v.  Pentland,  1  B.  &  Ad.  704. 

(o)  The  notice  may  be  in  this  form :  "  Take  notice  that  I,  on,  <fcc,  commenced 
an  action  against  C.  D.,  since  deceased,  by  a  writ  of  summons  issued  out  of,  <fcc, 
tested  on  that  day,  and  that  the  document  hereto  annexed,  marked  A,  is  a  true 
copy  of  that  writ,  and  that  proceedings  were  taken  in  that  action  against  the  said 
C.  D.,  and  that  I  have  entered  a  suggestion  on  the  said  proceedings  of  the  death 
of  the  said  C.  D.,  and  that  you  are  executor,  <fco.  (as  the  fact  may  be),  and  that  a 
copy  of  the  suggestion  made  therein  is  hereunto  annexed,  marked  B.  And  further 
take  notice  that  you  are  required  to  appear  in  the  said  court  to  the  said  action 
within  ten  days  after  the  service  of  this  notice,  inclusive  of  the  day  of  such  ser- 
vice, and  that  in  default  of  your  so  doing,  I,  the  plaintiff,  may  sign  judgment 
against  you  as  such  executor  as  aforesaid." 

(p)  Taken  from  the  latter  part  of  section  138  of  Eng.  Stat.  15  &  16  Vic.  cap.  76. 

(q)  i.  e.,  If  the  writ  be  specially  indorsed  judgment  under  section  16,  but  if  not 
then  proceedings  under  section  65. 

(r)  Taken  from  the  latter  part  of  section  138  of  Eng.  Stat.  15  &  16  Vic.  cap.  76. 

(«)  See  note  m  to  section  134. 
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suggestion     declaration,  with  a  notice  to  plead,  and  the  suggestion,  may 
of  the  be  served  together,  and  the  new  Defendant  shall  plead  to 

declaration,  °  .  ....  , 

both  at  the  same  time,  and  within  eight  days  after  the  ser- 
vice. (0     19  Vie.  c.  43,  s.  211. 

if  laintiff        tS7.  (u)  In  ease  the   Plaintiff  had   declared,  but  the 
has  declared  Defendant  had  not  pleaded  before  the  death,  the  new  Defend 

and  defen-  r  l 

danthasnot  (Jant  shall  plead  at  the:  same  time  to:  the  declaration  and 

pleaded.  ....  .    " 

suggestion  within  eight  days  after  service  of  the  sugges- 
tion j  (y)  and  in  case  the  Defendant  had  pleaded  before  the 
death,  the  new  Defendant  shallj  within  eight  days  after  the 
service  of  the  suggestion,  plead  thereto  only  by  way  of  denial, 
or  such  plea  as  may  be  appropriate  to  and  rendered  neces- 
sary by  his  character  of  executor  or  administrator,  unless  by 
leave  of  the  Court  or  a  Judge  he  be  permitted  to  plead 
fresh  matter  in  answer  to  the  declaration,  (w)  19  Vic.  c. 
43,  s.  211.  , 

138.  (x)  In  case  the  Defendant  had  pleaded  before  the 
If  defendant   ,,,,,,,.  ,  ... 

has  pleaded,  death,  but  the  pleadings  have  not  arrived  at  issue,,  the  new 

Defendant,  besides  pleading  to  the  suggestion  within  eight 

days  after  the  service  thereof,  shall  continue  the  pleadings  to 

issue  in  the  same- manner  as  the  deceased  might  have  done, 

and  the  pleadings  upon  the  declaration  and  the  pleadings 

upon  the  suggestion  shall  be  tried  together;  (y)  and  in  case 

(t)  The  time  limited  for  pleading  is  similar  to  that  allowed  in  ordinary  cases : 
see  section  91. 

(«)  Taken  from  the  latter  part  of  section  138  of  Eng.  Stat.  15  &  16  Vic.  cap.  76. 

(v)  The  action  is  as  nearly  as  possible  to  be  carried  on  without  interruption  or 
abatement  of  any  part  of  it :  Benge  v.  Swaine,  15"  C.  B.  784. 

(io)  The  section  is  very  explicit.  The  representative  must  be  governed  by  the 
state  of  a  suit  when  he  is  made  a  party:  1.  If  before'  declaration,  he  will  have 
eight  days-  to  plead  both  to  the  suggestion  and  to  the  declaration,  and  to  the 
latter  it  is  presumed  any- defence  open  to  the  deceased.  2.  If  after  declaration 
he  will  be  precisely  in  the  same  position.  3.  But  if  after  plea  then  he  will  not 
be  allowed  to  plead  fresh  matter  to  the  declaration  unless  by  leave  first  obtained: 
4.  "Whenever  he  may  plead  to  the  declaration,  it  is  apprehended  he  may  demur 
if  there  be  ground  of  demurrer,  though  the  right  so  to  do  is  not  in  express  words 
given :  see  Bartlett  el  at  v.  Peiitland,  1  B.  <fe  Ad.  704.  5.  The  suggestion  being 
traversable,  no  matter  at  what  stage  of  the  cause  made,  may  be  traversed  inde- 
pendently of  any  other  pleas  pleaded. 

(x)  Taken  from  the  latter  part  of  section  138  of  Eng.  Stat.  15  cfc  16  Vic.  cap.  76. 

(y)  The  proceedings  on  the  suggestion  will  of  course  be  collateral  to  the  pro- 
ceedings in  the  cause,  though  the  latter  must  necessarily  be  dependent  upon  the 
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the  Plaintiff  recovers,  he  shall  be  entitled  to  the  like  Judg-  if  plaintiff 

_  -     recovers. 

meat  ia  respect  of  the  debt  or  sum  sought  to  be  recovered, 
and  in  respect  of  the  costs  prior  to  the  suggestion,  and  in 
respect  of  the  costs  of  the  suggestion  and  subsequent  thereto, 
as  in  an  action  originally  commenced  against  the  executor  or 
administrator,  (s)     19  Vic.  c.  43,  s.  211. 

139.  (a)  The  death  of  either  party  between  verdict  (6)  The aeathof 
and  Judgment  (c)  shall  not  hereafter  be  alleged  for  error,  (a)  between  ver- 

resiilt  of  the  former.  It  ia  not  declared  that  a  separate  notice  of  trial  shall  be 
necessary  for  each  set  of  pleadings.  The  notice  of  trial  being  as  to  the  trial  of 
the  cause,  and  both  sets  of  pleadingB  forming  only  one  cause,  one  notice  would  it 
is  conceived  be  sufficient. 

(z)  "  And  in  case  the  plaintiff'  recovers,"  <fcc.  Some  difficulty  arose  upon  the 
construction  of  the  Eng.  6,  L.  P.  Act,,  owing  to  the  absence  of  all  mention  in  the 
act  about  costs  in  the  event  of  the  substituted  defendant  succeeding  on  the  trial. 
But  upon  much  consideration  it  was  held  that  the  defendant,  when  successful, 
was  as  much  entitled  to  costs  as  plaintiff  would  be  if  successful :  Benge  v.  Swaine, 
-15  C.  B.  784.  Therefore  where  an  administratrix  had  been  made  defendant,  in  an 
action  commenced  against  the  intestate,  and  she  pleaded  to  the  suggestion,  the 
court  would  not  allow  the  plaintiff  afterwards  to  discontinue  without,  payment  of 
all  the  costs  of  the  cause  :  lb. 

(a)  Taken  from  Eng.  Stat.  15  <fc  16  Vie.  cap.  76,  s.  139.  The  words  of  this  sec- 
tion are  the  same  as  those  used  in  17  Car.  II.  cap.  8,  s.  1.  The  decisions  under 
the  one  apply  to  the  other :  Frewen.  v.  Lethbridge,  1  W.  E.  442,  per  Martin,  B. 
Held  not  to  apply  to  the  case  of  a  party  dying  after  an  interlocutory,  but  before 
final  judgment :  Ireland  v.  Qhampneys,  4  Taunt.  884.  For  this  provision  is  made 
by  the  following  section  (140).  The  death  of  either  party  before  the  assizes  is  not 
remedied  by  the  statute :  Anon.,  1  Salk.  8 ;  though  a  death  after  the  commission 
day  of  the  assizes  but  before  verdict  is  within  the  statute;  for  the  assizes  have 
relation  to  the  first  day  thereof:  Jacobs--?.  Mmiconi,  1  T:  R.  31.  The  English, 
sittings  in  term  are  not,  however,  considered  in  the  same  light :  Taylor  v.  Harris, 
8  B.  &  P.  649  j  Johnson  v.  Budge,  3  Dowl.  P.  C.  207 ;  but  see  Cheetham  v.  Sturte- 
vant,  12  M.  &  W.  515. 

(6)  This  section,  unlike  the  preceding  sections  and  the  following  one,  is  not 
restricted  to  such  actions  as  executors  might  prosecute.  It  extends  to  verdicts 
in  actions  for  torts  as  well  as  on  contracts :  Palmer  v.  Cohen,  2  B.  &  Ad.  966 ; 
Kramer  y.  Wat/mark,  L.  E.  1  Ex.  241 ;  but  does  not  extend  to  nonsuits  in  any 
action:  Dowblggin  v.  Harrison,  10  B.  &  C.  480.  Where  the  court  made  absolute 
a  rule  nisi  for  entering  a  verdict  and  directing  a  nonsuit  to  be  entered  pursuant 
to  leave  reserved  at  the  trial,  and  the  plaintiff  died  between  the  term  in  which 
the  rule  nisi  was  granted  and  that  in  which  it  was  made  absolute,  the  court, 
in  order  to  prevent  an  abatement  of  the  suit,  ordered  the  judgment  of  nonsuit 
to  be  entered  as  of  the  term  preceding  the  death:  Moor  v.  RoberU,  4  Jur.  N.  S. 
241. 

(c)  The  word  "judgment"  has  been  held  to  include  a  decree  in  equity:  Owen 
v.  Curson  2  Vern,  237. 

(d)  Unless  the  case  be  within  this  section,  wherever  the  fact  of  death  appears 
upon  the  record,  the  remedy  is  by  writ  of  error  or  arrest  of  judgment :  Com.. 
Dig.  "Abatement,"  H.  32;  see  also  Berwick  v.  Andrews,  1  Salk.  314. 

13 
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diet  and       s0  ag  such  Judgment  be  entered  within  two  terms  after  the 

Judgment. 

verdict,  (e)    19  Vic.  e.  43,  s.  -212. 

140.  (J)  If  the  Plaintiff  in  any  action  dies  after  an  in- 
Sgbetween  terlocutory  Judgment  and  before  a  final  Judgment  obtained 
torylnT     therein,  (g~)  the  action  shall  not  abate  by  reason  thereof,  if 
ment|ucls"     such  action  might  have  been  originally  prosecuted  or  main- 
tained by  the  executor  or  administrator  of  the  Plaintiff;  (A) 
and  if  the  Defendant  dies  after  interlocutory  Judgment  and 
AndifDe-    before  final  Judgment,  the  action  shall  not  abate  if  such 
dies.™  S°     action  might  have  been  originally  prosecuted  or  maintained 
against  the  executor  or  administrator  of  such  defendant,  (t) 
19  Vic.  c.  43,  s.  213. 

(e)  The  judgment  to  be  available  must  be  entered  within  two  terms  after  ver- 
dict. The  courts  will  not  allow  judgment  to  be  entered  nunc  pro  tunc,  unless 
the  delay  be  that  of  the  adverse  party :  Bull  v.  Price,  1  Bing.  242 ;  or  of  the 
court:  Doe  d.  Taylor  y.  Crisp,  1  Dowl.  P.  C.  584;  Harrison  el  al  v.  Bealhorn  et  al, 
1  D.  &  L.  529 ;  Lanman  v.  Lord  Audley,  2  M.  &  W.  535 ;  Blewett  v.  Tregonning, 
4  A.  <fc  E.  1002;  Bridges  v.  Smyth,  8  Bing.  29;  Vaughan  v.  Wilson,  4  Bing.  K.  C. 
116;  Miles  v.  Bough,  3  D.  <fc  L.  105;  Freeman  v.  Tranch,  21  L.  J.  C.  P.  214; 
Miles  v.  Williams,  9  Q.  B.  47 ;  Neil  v.  McMillan,  27  U.  C.  Q.  B.  257 ;  but  cer- 
tainly not  where  laches  are  imputable  to  the  party  interested:  Lawrence  v.  Hodg- 
son, 1  Y.  &  J.  368 ;  Copley  v.  Day,  4  Taunt.  702 ;  Wilkins  v.  Cauty,  1  Dowl. 
N.  S.  865.  The  judgment  if  entered  up  within  the  time  limited  is  equivalent  to 
a  judgment  entered  up  in  the  life-time  of  the  party :  Burnett  v.  Holden,  1  Lev. 
277 ;  Colebeck  v.  Peck,  2  Ld.  Kayd.  1280 ;  Saunders  v.  McGowran  et  al,  12  M. 
A  W.  221.  But  where  the  plaintiff  dies  after  verdict,  the  court  might  grant  a 
new  trial  on  the  application  of  the  defendant,  and  would  formerly  in  such  case 
impose  terms  upon  him  to  prevent  his  taking  advantage  of  the  plaintiff's  death: 
,  Griffith  v.  Williams,  1  C.  &  J.  47.  If  a  cause  be  referred  to  arbitration  by  order 
of  nisi  prius,  it  is  no  ground  for  setting  aside  the  award  that  it  was  made  after 
the  death  of  one  of  the  parties:  see  James  et  al  v.  Crane  et  al,  15  M.  &  W.  379; 
Heathcote  v.  Wing,  25  L.  J.  Ex.  23.  So  where  after  a  verdict  for  plaintiff  with 
leave  to  move  for  a  nonsuit  or  verdict  for  defendant,  defendant  died  before  a  mo- 
.tion  could  be  made  and  the  rule  nisi  was  afterwards  obtained  in  his  name :  Held 
that  the  .rule  might  be  still  made  absolute  to  enter  a  verdict  for  defendant,  it 
appearing  that  the  executors  authorised  the  motion :  Freeman  v.  Rosher,  13  Q.  B. 
780 ;  see  also  Moor.y.  Roberts,  3  C.B.  N.S.  844;  Wright  v.  Skinner,  17  U.C.  C.P.  317. 

(/)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  140.  The  origin  of  the 
section  is  8  &  -9  ¥m.  III.  c.  11,  s.  6. 

(g)  Death  before  interlocutory  judgment  actually  signed  is  not  within  the 
statute:  Wallop  v.  Irwin,  ]  Wils.  315. 

(h)  The  operation  of  this  section  is  restricted  to  actions  which  might  be  origi- 
nally maintained  by  an  executor  or  administrator,  and  in  this  respect  differs  from 
the  preceding  section. 

(i)  Such  defendant,  intending  a  sole  defendant,  but  will,  it  is  apprehended, 
equally  apply  to  the  death  of  a  remaining  defendant  where  the  others  have  previ- 
ously died.    In  England  and  in  this  province  an  action  may  be  continued  against  a 
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141.  0')  The  Plaintiff,  or,  if  he  dies  after  interlocutory  ^j*^ 
Judgment,  his  executor  or  administrator,  shall  have  a  writ  of  issue  i.n£l?e 
Revivor  in  the  form  (A)  No.  11,  or  to  the  like  effect,  against  death. 
the  Defendant,  if  living  after  such  interlocutory  Judgment, 
or  if  he  has  died,  then  against  his  executors  or  administrators, 
to  show  cause  why  damages  in  such  action  should  not  be 
assessed  and  recovered  by  the  Plaintiff,  or  by  his  executor  or 
administrator.  (J)     19  Vic.  c.  43,  s.  213. 

143.  (»»)  If  such  Defendant,  his  executor  or  adminis-  proceedings 
trator,  appears  at  the  return  of  such  writ,  (n)  and  does  not  ereuil0n- 
show  or  allege  any  matter  sufficient  to  arrest  the  final  judg- 
ment, (o)  or  if  he  makes  default,  the  damages  shall  be 
assessed,  (p)  or  the  amount  for  which  final  judgment  is  to  be 
signed  shall  be  referred  to  the  proper  officer  as  in  this  Act 
provided ;  (q)  and  after  the  assessment  had,  or  the  delivery 
of  the  order  with  the  amount  endorsed  thereon  to  the  Plain- 
tiff, his  executor  or  administrator,  final  judgment  shall  be 
given  for  the  Plaintiff,  his  executor  or  administrator,  against 
the  Defendant,  his  executor  or  administrator  respectively,  (f) 
19  Vic.  c.  43,  s.  213. 

143.  (s)  The  marriage  of  a  woman  Plaintiff  or  Defendant  Marriage  of 
shall  not  cause  the  action  to  abate,  but  the  action  may  not-  a  woman 


surviving  defendant :  8  <fc  9  Wm.  III.  c.  11,  s.  7 ;  Eng.  C.  L.  P.  Act,  1852,  s.  136 ; 
section  132  of  this  act.  But  not  in  England  against  the  representatives  of  a 
deceased  co-defendant :  Fort  et  al  v.  Oliver,  1  M.  &  S.  242.  Though  the  contrary 
rule  prevails  in  this  province :  Con.  Stat.  U.  C.  cap.  78,  ss.  1,  2. 

(j)  Taken  from  the  latter  part  of  section  140  of  IB  <fe  16  Vic.  cap.  76. 

(T)  This  is  similar  in  terms  to  the  form  of  scire  facias  under  the  old  practice : 
Smith  v.tHarmon,  1  Salk.  315. 

(m)  Taken  from  the  latter  part  of  section  140  of  15  A  16  Vic.  cap.  76.  ' 

(m)  t.  e.  Within  ten  days  after  service  thereof:  see  form  in  schedule. 

(o)  No  defence  open  to  the  deceased  defendant  but  not  made  use  of  by  him 
would  be  here  admissible. 

(p)  According  to  the  practice  in  force  before  this  act,. which  is  not  altered  by 
the  act. 

(g)  i.  e.  Under  section  161. 

(r)  The  fruit  of  the  judgment  will  be  of  course  the  execution,  as  to  which  see 
section  238  et  seg. 

(s)  Taken  from  Eng.  Stat.  15  <fe  16  Vic.  cap.  76,  s.  41. 
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piaintiffor    withstanding  be  proceeded  with  to  judgment,  (t)  and  such 
judgment  may  be  executed  against  the  wife  alone,  (w)  or  by 
suggestion,  (w)  or  Writ  of  Revivor  pursuant  to  this.  Act,  (w>) 
judgment  may  be  obtained  against  the  husband  and  wife  and 
execution  issued  thereon ;  (x)  and  in  case  of  a  judgment  for 
the  wife,  execution  may  be  issued  thereupon  by  the  authority 
of  the  husband  without,  any  Writ  of  Revivor  or  sugges- 
ts This  is  in  substitution  of  the  rule  at  common  law,  which  was  quite  the 
reverse  of  this  enactment.    The  section  does  not  apply  in  the  case  of  a  female 
defendant  after  judgment:  Morris  v.  Ooates,  25  L.  T.  iiep.  176. 

(u)  Unless  the  wife  have  separate  property,  it  would  be  useless  to  issue  an 
execution  against  her  alone :  Evans  v.  C/iester,  6  DowL  P.  C.  140 ;  E&vsards  et  ux, 
v.  Martin  et  al,  17  Q.  B.  693  ;  hens  v.  Butler  et  ux,  28  L.  T.  Eep.  232 ;  Thorpe  v. 
Argles,  1  D.  &  L.  831. 

(v)  Under  section  302.  The  suggestion  may  be  in  this  form — "  And  now  on, 
&c,  the  plaintiff  gives  this  honorable  court  to  understand^  <fcc„  that  on,  &c.  {after 
the  giving  of  judgment  herein),  C.  D.  married  one  E.  F.,  and  that  the  said  plaintiff 
is  entitled  to  have  execution  of  the  judgment  aforesaid  against  the  said  E.  F.  and 
C.  I).  his  wife.  Therefore  it  is  considered  by  the  court  that  the  said  plaintiff 
ought  to  have  execution  against  the  said  E.  F.  and  C.  D.  his  wife." 

(ra)  Plaintiff  proceededvby  writ  of  revivor  to  obtain  execution  against  husband 
and  wife  on  a  judgment  recovered  against  the  latter  before  marriage.  The  decla- 
ration set  out  the  writ  in  which  the  judgment  was  stated  and  prayed,  execution 
against  both  defendants  upon  it,  and  defendants  demurred  on  the  ground  that  no 
legal  right  of  action  was  shown  against  them  and  that  the  proceeding  by  writ  of 
revivor  was  inapplicable.  Held,  that  the  proceeding  was  proper  and  that  the 
right  of  action  need  not  be  shown,  but  only  a  right  prima  fade  to  have  execution 
on  the  judgment :  Aylesworth  v.  Patterson  et  ux.  21  U.  C.  Q.  B.  269. 

(x)  The  principle  that  a  judgment  debt  belongs  to  the  husband  if  he  marry  a 
judgment  creditor,  or  is  payable  by  him  if  he  marry  a  judgment  debtor,  in  either 
case  renders  it  necessary  that  he  should  be  made  a  party  to  the  judgment.  The 
marriage  of  a  feme  sole  never  did,  it  seems,  ipso  facto  abate  a  suit :  Lee  v.  Maddoxes, 
1  Leon.  1 68.  But  might  be  pleaded  in  abatement :  Morgan  v.  Painter,  6  T.  R.  265 ; 
Hollis  v.  Freer  et  al,  5  Dowl.  P.  C.  47.  And  if  not  pleaded  did  not  affect  the  suit : 
Walker  v.  Golling,  11  M.  &  W.  78.  It  is  certainly  no  ground  of  nonsuit:  Jackson 
y.  Hyde,  Q.  B.  Ont.  E.  T.  1869.  Still  the  marriage  of  a  feme  sole  plaintiff  after 
judgment,  rendered  it  necessary  for  her  husband  to  join  her  in  suing  out  a  scire 
facias  for  execution :  Woodyer  v.  Gresham,  1  Salk.  116.  But  the  husband  alone  was 
entitled  if  so  minded  to  issue  the  scire  facias :  lb.  So  when  a  feme  sole  defendant 
married  after  judgment,  a  scire  facias  might  be  issued  against  both  husband  and 
wife  on  the  judgment :  lb.  And  if  after  scire  facias  the  wife  died,  the  husband 
alone  was  liable  to  execution :  lb.  But  if  the  husband  were  not  made  a  party  to 
the  judgment  during  the  life  time  of  his  wife,  he  could  not  and  cannot  after  her 
death  have  a  scire  facias  unless  he  take  out  letters  of  administration  to  her  estate : 
.Betts  v.  Eimpton,  2  B.  <fe  Ad.  273.  It  was  also  held  that  if  after  the  entry  of 
judgment  against  a  woman  dum  sola  she  married,  plaintiff  might  if  so  disposed 
proceed  against  her  without  joining  the  husband:  Cooper  v.  Hunchin,  4  East.  521. 
So  in  ejectment  against  a  feme  sole  who  married  after  judgment,  plaintiff  had  the 
right  to  issue  a  writ  of  possession  without  noticing  her  husband :  Doe  d.  Taggart 
v.  Butcher,  3  M.  &  S.  557. 
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tion;  (y)  and  if  in  any  such  action  the  wife  has  sued  or 
defended  by  Attorney  appointed  by  her  when  sole,  such 
Attorney  may  continue  the  actiau  or  defence,  unless  his  au- 
thority be  countermanded  by  the  husband,  and  the  Attorney 
changed  according  to  the  practice  of  the  Court,  (z)  19  Vic. 
c.  43,  s.  214. 

144.  (a)  Where  an  action  would  "but  for  this  Act  have  Eigbtof 

defendant  in 

abated  by  reason  of  the  death  of  either  party  and  in  which  acikmwnich 
the  proceedings  may  be  revived  and  continued  under  this  abated  but 
Act,  (6)  the  Defendant  or  person  against  whom  the  action 
may  be  so  continued,  may  apply  by  summons  (c)  to  compel 
the  Plaintiff  or  person  entitled  to  proceed  with  the  action,  to 
proceed  according  to  the  provisions  of  this  Act  within  such 
time  as  a  Judge  haviag  jurisdiction  in  the  ease  may  order,  (d) 
19  Vie.  c.  43,  s.  215. 

143.  (e)  In  default  of  such  proceeding,  the  Defendant  when  a  uug- 
or  other  person  against  whom  the  action  might  be  so  con-  H&uit  may 
tinned,  (/)  may  enter  a  suggestion  of  such  default  and  of  bemade- 
the  representative  character  of  the  person  by  or  against  whom 
the   action   might    be   proceeded   with,    (as    the   case   may 

(y)  It  is  not  stated  whether  the  execution  should  be  in  the  joint  names  of  hus- 
band and  wife,  or  in  the  name  of  one  only.  It  is  only  provided  that  it  may  issue 
by  the  authority  of  the  husband  without  any  writ  of  revivor,  &c.  The  general 
rule  is  that  the  execution  must  follow  or  correspond  with  the  judgment. 

It  may  be  mentioned  that  a  warrant  of  attorney  to  confess  judgment  given  by 
a,  feme  sole  has  been  held  to  he  revoked  by  her  marriage  before  judgment :  Anon. 
1  Salk.  lit.;  aliter  if  given  toiler:  lb. ;  also  Metcalfe  etnx.  v.  Boote,  6  D.  &  R.  46. 

(2)  No  attorney  can  be  dhanged  without  the  order  of  a  judge :  E.  G.  pr.  4. 

{a)  Taken  from  Eng.  .Stat.  17  &  18  Vic.  c.  125,  *.  92, 

(i)  See  ss.  131  to  141,  inclusive. 

(c)  By  summons,  i.  e.,  to  a  judge  in  chambers.  The  summons  may  be  in  this 
form — Upon  reading,  &c,  let  the  plaintiff's  attorney  or  agent  (or  if  dead,  "  Let  E. 
F.  of,  ifec,"  the  legal  representative  of  the  deceased),  attend  judge's  chambers  to- 
morrow at  twelve  o'clock  noon,  to  show  cause  why  the  plaintiff,  (or  the  said  E.  F.) 
should  not  proceed  with  this  action  according  to  the  provisions  of  the  Common 
Law  Procedure  Act,  within  —  days  from  the  service  hereof,  or  within  such  other 
time  as  may  be  ordered  in  that  behalf. 

(d)  The  order  may  be  thus — Upon  hearing,  &c,  I  do  order  that  the  plaintiff 
(or  E.  P.  of,  <fec.)  do  proceed  with  this  action  according  to  the  provisions  of  the 
Common  Law  Procedure  Act,  within  *—  days  from  the  date  hereof. 

(c)  Taken  from  latter  part  of  seotion  92  of  11  &  18  Vic.  cap.  126. 

(/)  See  sections  131  to  141  inclusive. 
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he,")  (g)  and  shall  have  judgment  for  the  costs  of  the  action 
against  the  Plaintiff,  or  against  the  person  entitled  to  proceed 
in  his  room,  (as  the  case  may  be,")  and  in  the  latter  case,  to 
be  levied  of  the  goods  of  the  testator  or  intestate.  19  Vic. 
c.  43,  s.  215. 

JUDGMENTS  BY  DEFAULT,  AND  THE  MODE  OF  ASCERTAINING  THE 
AMOUNT  TO  BE  RECOVERED  THEREON,  (ft) 

order  to  °r        146.  (i)  No  rule  or  order  to  compute  shall  be  used.  (/) 

necessary.       -*-"    VIC.  C.  ^fc*>,  S.  ltx, 

(g)  The  suggestion  may  be  as  follows — And  now  on,  <fcc.,  C.  D.  suggests  and 
gives  the  court  here  to  understand  and  be  informed  that  ,the  defendant  died  after 
the  said  issue  was  joined  (according  to  the  fact),  and  that  on,  <fcc,  an  order  was 
made  by  the  honorable,  <fcc,  at  the  instance  of  the  said  C.  D.,  that  the  plaintiff 
(according  to  the  fact)  should  within,  <fcc,  proceed  with  this  action  according  to 
the  provisions  of  the  Common  Law  Procedure  Act.  And  the  said  C.  D.  fur- 
ther suggests  and  gives  the  court  here  to  understand  and  be  informed  that  the 
plaintiff  (at  the  fact  may  be)  did  not,  pursuant  to  the  said  order,  within,  &c,  or  at 
any  other  time  after  the  making  of  the  same,  proceed  with  this  action  according 
to  the  provisions  of  the  Common  Law  Procedure  Act,  and  therein  made  de- 
fault, and  that  the  said  C.  D.  is  the  executor  of  the  last  will  and  testament  of  the 
defendant  (a>  the  fact  may  be).  And  the  said  C.  I),  prays  judgment  for  the  costs 
of  this  action  and  of  the  said  suggestion.  Therefore  it  is  considered  that  the  said 
C.  D.  do  recover  against  the  plaintiff  (as  the  fact  may  be)  £ —  for  the  costs  of  the 
defence  to  this  action  and  of  the  said  suggestion. 

(h)  The  sections  following  are  founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  64,  et  seq.  Their  object  is  to  save  expense  by  sim- 
plifying proceedings  consequent  upon  a  judgment  by  default  in  actions  where  the 
cause  of  action  is  a  money  demand.  Of  such  actions  is  that  of  debt,  in  which 
judgment  by  default  has  before  this  act  been  considered  final,  so  as  to  entitle 
plaintiff  to  issue' his  execution  without  having  recourse  to  any  intermediate  or 
ulterior  proceedings.  Between  this  form  of  action  and  the  actions  of  assumpsit- 
and  covenant  when  brought  for  the  recovery  of  a  liquidated  sum  of  money  there 
is  no  real  difference.  Whatever  the  difference  may  have  been  it  is  lessened  by 
this  act,  which  declares  that  it  shall  be  unnecessary  in  any  writ  of  summons  to 
state  the  form  of  action.  In  each  of  these  forms  of  action,  in  which  plaintiff  seeks 
to  recover  a  liquidated  sum  of  money,  and  in  which  a  reference  to  compute  could 
formerly  be  obtained,  judgment  by  default  is  made  final.  With  respect  to  actions 
brought  for  the  recovery  of  unliquidated  sums  of  money  in  which  often  the 
amount  sought  to  be  recovered  is  substantially  a  matter  of  calculation,  a  new  and 
simple  mode  of  procedure  is  also  enacted  in  the  following  sections. 

(«)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  B.  92.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  65. 

(,;)  Speaking  of  the  practice  which  prevailed  before  this  Act  and  which  is 
remedied  herein,  the  commissioners  remarked  that  "  in  every  form  of  action  ex- 
cept debt,  an  interlocutory  judgment  only  is  signed,  and  the  amount  to  which 
plaintiff  is  entitled  is  ascertained  by  the  verdict  of  a  jury  on  a  writ  of  inquiry  or 
by  a  rule  to  compute,  the  latter  of  which  is  allowed  only  in  certain  cases  of  de- 
mands liquidated  by  a  written  contract,  and  is  in  substance  an  order  of  the  court 
that  it  be  referred  to  the  master,  to  ascertain  the  amount  to  be  recovered  by  the 
final  judgment.  It  was  described  by  the  commissioners  as  being  "an  expensive 
proceeding,  purely  formal,  involving  affidavits,  briefs  to  counsel  and  other  costs," 
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147.  (h)  In  actions  where  the  Plaintiff  seeks  to  recover  judgment 

iiTi-.-i-ii  i  .  r     ^     i  ky  default 

a  debt  (1)  or  liquidated  demand  in  money,  (m)  the  true  cause  Anal  in  cer- 
and  amount  of  which  has  been  stated  in  the  special  indorse- 
ment on  the  Writ  of  Summons  (re)  or  in  the  declaration,  (o) 
judgment  by  default  shall  be  final,  (p)    19  Vic.  c.  43,  s.  142. 

and  further,  as  being  "useless  and  injurious,"  and  its  abolition" was  therefore 
recommended. 

(k)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  93. 

(J)  Actions  of  debt  within  Stat.  8  &  9  ¥m.  III.  cap.  11,  are  not  embraced  by 
this  enactment :  section  148. 

(m)  This  is  an  extension  of  the  practice  formerly  applicable  to  actions  of  debt 
only.  Henceforward  actions  for  any  liquidated  demand,  such,  for  example,  as 
covenant  or  assumpsit,  when  brought  for,  the  recovery  of  a  pecuniary  demand  of 
a  liquidated  nature,  will  be  governed  by  that  practice.  Questions  must  arise  as 
to  when  the  amount  sought  to  be  recovered  in  an  action  is  or  is  not  "  a  debt  or 
liquidated  demand  in  money."  One  thing  is  clear  that  it  must  be  such  a  demand 
as  can  be  computed  and  specifically  indorsed  on  the  writ  or  mentioned  in  the 
declaration.  In  this  respect  the  section  is  analogous  to  section  17  of  .Eng.  Stat. 
8  <fc  4  Wm.  IV.  cap.  42,  which  empowers  the  court  or  a  judge  "  in  any  action 
depending  in  either  of  the  superior  courts  for  any  debt  or  demand  in  which  the 
money  sought  to  be  recovered  and  indorsed  on  the  writ  of  summons,  shall  not 
exceed  £20,"  to  refer  the  cause  for  trial  to  the  sheriff.  Cases  decided  under  this 
statute  will  greatly  aid  in  the  construction  of  the  section  here  annotated,  and  may 
be  conveniently  noticed  in  this  place.  No  case  is  within  the  statute  unless  the 
whole  debt  or  demand  of  the  plaintiff  is  of  such  a  nature  as  might  be  indorsed  on 
the  writ  of  summons :  Jacquet  v.  Bower,  7  Dowl.  P.  C.  331 ;  Mansfield  v.  Brearey, 

1  A.  &  E.  347 ;  Perry  v.  Patohett,  2  Dowl.  P.  C.  667 ;  Lawrence  v.  Wilcoch,  8  Dowl. 
P.  C.  681 ;'  Roffey  v.  Shoobridge,  9  Dowl.  P.  C.  957 ;  Batton  v.  Maeready,  2D.it 
L.  5.  See  also  Goodman  v.  Poeoek,  15  Q.B.  676  ;  Fewingsy.  Tindal,  5  D.  &  L.  196. 
Actions  for  torts  in  which  the  damages  claimed  must  necessarily  be  unliquidated, 
are  clearly  not  within  the  meaning  of  the  act:  Watson  v.  Abbott,  2  Dowl.  P.  C. 
215;  Smith  v.  Brown,  2  M.  &  W.  851.  No  claim  'that  is  properly  and  strictly 
for  unliquidated  damages  can  be  considered  either  a*  debt  or  demand  such  as 
contemplated :  Collis  v.  Groom,  1  Dowl.  N.  S.  496 ;  Lismore  v.  Beadle,  lb.  666 ; 
Jones  v.  Thomas,  6  Jur.  462.  But  a  claim  ejusdem  generis,  with  a  debt,  and  sub- 
stantially of  the  same  nature  and  character,  may  be  considered  as  falling  within 
the  scope  of  the  statute :  Price  v.  Morgan,  2  M.  &  W.  53  ;  Allen  v.  Pink,  4  M.  <fe 
W.  140.  Thus  detinue  for  example,  in  which  the  writ  is  to  recover  the  specific 
chattel,  or  the  value  thereof,  sounding  rather  of  contract  than  of  tort.  The  sum  at 
which  the  chattel  is  valued,  confined  and  limited  to  a  specific  amount,  may  be 
indorsed  on  the  writ  of  summons :  Walker  v.  Needham,  1  Dowl.  N.  S.  220.  Oases 
under  the  English  bankruptcy  acts  as  to  proof  of  debts  are  also  in  point :  see 
Toppin  v.  Meld,  4  Q.B.  386 ;  Irving  v.  Manning  el  al,  6  C.  B.  391 ;   Earle  v.  Oliver, 

2  Ex.  71 ;  In  re  Willis,  4  Ex.  530 ;  The  South  Staffordshire  'iS.  Go.  v.  Bwrimde,  5  Ex. 
129 ;  In  re  Hall,  2  Jur.  N.  S.  1076.     See  further  section  15,  and  notes  thereto. 

(n)  No  such  reference  to  writs  specially  indorsed  as  here  made  is  to  be  found 
in  the  corresponding  English  section.  Writs  must  be  specially  indorsed  pur- 
suant to  section  15,  and  can  only  be  so  indorsed  to  be  effectual  in  cases  where 
defendant  is  within  the  jurisdiction  of  the  courts. 

(o)  See  sections  66,  57. 

(p)  Actions  in  which  judgment  by  default  is  not  final  are  in  part  provided  for 
by  section  161. 


200  THE  COMMON   LAW  PROCEDURE   ACT.  [SS.  148,  14&. 

Provisions        148.   (o)  Notwithstanding  any  thing  in  this  Act  con- 

of  a  t'crt'iiri  **'  or 

British  Act  tained,  the  provisions  of  the  Act  of  the  Parliament  of  Great 
3,  o!  ii,  to'  Britain,  passed  in  the  Session  held  in  the  eighth  and  ninth 
force™  m  years  of  the  Eeign  of  King  William  the  Third,  intituled,  An 
Act  for  the  better  preventing  frivolous  and  vexatious  suits,  (»•) 
as  to  the  assignment  or  suggestion  of  breaches,  or  as  to  judg- 
ment, shall  continue  in  Force  in  Upper  Canada.  19  Vic. 
c.  48,  s.  145. 

149.  (s)  No  Writ  of  Inquiry  shall  issue  io  a  Sheriff  in 

Writs  of  x  '  ^       ' 

inquiry  not  cases  of  judgment  by  default,  (0  but  except  in  cases  where 

to  issue  to  ,.„,  ».,,»i,  i 

Sheriffs.        the  judgment  is  final  as  aforesaid,  (w)  the  damages,  when  to 
be  assessed  by  a  Jury,  (v)  shall  be  ascertained  at  the  same 


(q)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  £6.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  68.  This  section,  though 
substantially  the  same  as  the  English  section  whence  iSb  is  adopted,  is  not  by 
any  means  a  copy. 

(r)  The  statute  8  &  9  Wm.  III.  cap.  11,  s.  8,  is  highly  remedial  and  calculated 
to  advance  justice  and  to  give  relief  to  plaintiffs,  up  to  the  extent  of  the  damages, 
sustained  and  to  protect  defendants  from  the  payment  of  more  than  is  justly  due : 
Murray  v.  Lord  Stair,  2  B.  <fc  C.  94,  per  Best,  J.  It  tempers  the  rigor  of  the  com- 
mon law,  which  held  that  in  debt  on  bond  the  judgment  for  plaintiff  should  be  the 
amount  of  the  penalty  contained  in  the  bond,  no  matter  how  small  the  damage 
sustained  in  consequence  of  a  breach  however  trivial.  The  statute  has  been  held 
to  be  restricted  to  actions  of  debt,  the  reason  being  that  in  covenant  and  assump- 
sit there  is  no  penalty  that  can  stand  as  a  continuing  security  for  future  breaches, 
but  only  a  breach  of  an  agreementfor  which  adequate  damages  have  been  awarded: 

1  ¥ma.  Saunders  58,  notes  6,  c,  d ;  Lowe  v.  Peers,  4  Burr.  2225.  A  bond  con- 
ditioned for  the  payment  of  a  sum  certain  is  not  within  the  statute,  for  in  order 
to  ascertain  the  precise  sifto  due  in  such  a  case,  computation  only  is  necessary, 
and  the  intervention  of  a  jury  is  unnecessary :  Murray  v.  Lord  Stair,  2  B.  &  C. 
90,  per  Abbot,  C.  J.    Bail  bonds  are  not  within  the  statute :  Moody  v.  Pheasant, 

2  B.  &  B.  446.  Plaintiffs  are  obliged  in  all  oases  within  the  statute  to  proceed 
under  it:  Drage  v.  Brand,  2  Wils.  S11;  Hardy  v.  Bern,  5  T.  E.  636;  Roles  v. 
Eosewell,  lb.  638.  Payment  into  court  cannot  be  pleaded  to  the  condition  of  a 
bond  within  the  Statute  of  William :  see  note  q  to  section  99. 

(s)  Taken  from  our  old  King's  Bench  Act,  2  Geo.  IV.  cap.  1,  s.  29. 

{t)  The  writ  was  directed  to  the  sheriff  of  the  county  in  which  the  venue  in  the 
action  was  laid,  stating  the  former  proceedings  in  the  action,  "  and  because  it  is 
unknown  what  damages  the  plaintiff  hath  sustained,"  commanded  the  sheriff,  or 
other  officer  having  the  execution  of  the  writ,  that  by  the  oath  of  twelve  honest 
and  lawful  men  of  his  county  he  should  diligently  inquire  the  same,  and  return 
the  inquisition  into  court. 

(«)  i.  e.  Where  the  plaintiff  seeks  to  recover  »  debt  or  liquidated  demand  in 
money,  the  true  cause  and  amount  of  which  has  been  stated  in  the  special  endorse- 
ment on  the  writ  of  summons  or  in  the  declaration :  section  147. 

(v)  There  can  be  no  assessment  of  damages  where  a  verdict  is  found  for  the 
defendant  on  an  issue  going  to  the  whole  cause  of  action :  Prvnne  v.  Carroll, 
10  U.  C.  Q.  B.  519. 
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time  and  in  like  manner  as  if  the  parties  had  pleaded  to  issue,  when  to  i» 

£LSS6SS6Cl  bV 

and  the  entries  shall  be  made  on  the  Roll  accordingly,  (to)  a  Jury. 

2  Geo.  IV.  c.  1,  s.  29. 

PROVISIONS  FOE  THE  DETERMINATION  OF  QUESTIONS  RAISED  BY 
THE  CONSENT  OF  THE  PARTIES  WITH  OR  WITHOUT  PLEADING.  (it) 

ISO.  (y)  In  case  the  parties  to  an  action,  (2)  after  writ  Parties  may 

\  ,  agree  upon 

issued  and  before  judgment,  (a)  are  agreed  (6)  as  to  the  ques-  an  issue  of 
tion  or  questions  of  fact,  (c)  to  be  decided  "between  them,  a  try  it. 
Judge,  by  consent  of  parties,  and  Upon  being  satisfied  that 
they  have  a  bond  fide  interest  in  the  decision  of  the  question 
or  questions,  and  that  the  same  is  or  are  fit  to  be  tried,  (</) 

(mi)  The  assessment  roll  should  contain  a  copy  of  the  declaration,  memorandum 
of  judgment  by  nil  elicit,  and  after  that  part  of  the  roll  which  reads  "  because  it 
is  unknown  what  damages  the  plaintiff  hath  sustained,"  should  contain  the  ordi- 
nary memorandum  of  venire  to  the  sheriff. 

(ai)  The  sections  following  are  founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  22,  and  are  in  effect  an  extension  of  the  principles 
contained- in  Con.  Stat.  II.  C.  cap.  22,  s.  157,  which  is  a  transcript  of  Eng.  Stat. 

3  &  4  ffm.  IV.  cap.  42,  s.  25.  Parties  to  an  action  could  only  avail  themselves 
of  this  statute  "  after  issue  joined."  Besides,  the  only  provision  thereby  made, 
is  for  taking  the  opinion  of  the  court  upon  a  point  of  law  without  at  all  proceeding 
or  incurring  the  expense  of  proceeding  to  a  trial  of  the  facts. 

(y)  Adopted  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  42. 

(2)  To  an  action,  &c,  applies  to  all  descriptions  of  action  Whether  ex  contractu 
or  ex  delicto. 

(o)  Parties  cannot  avail  themselves  of  this  section  unless  and  until  writ  of  sum- 
mons issued ;  but  if  issued,  they  may  avail  themselves  of  it  at  any  time  before 
judgment.  • 

(6)  Are  agreed.  An  agreement  is  defined  to  be  "  aggregdlio  mentium,"  or  the 
union  of  two  or  more  minds  on  a  thing  done  or  to  be  done,  and  is  therefore  not 
to  be  understood  in  the  loose,  incorrect  sense  in  which  it  is  sometimes  used  as 
synonymous  to  .promise  or  undertaking.  If  either  party  dissent  from  the  course 
pointed  out  by  the  section  here  annotated,  there  can  be  no  "  agreement."  Com- 
pulsory references  by  order  of  a  judge  are  in  some  cases  permitted :  see  section 
158  it  aeq. 

(c)  Provision  is  made  for  the  disposal  of  questions  of  law  by  section  154  of  this 
act. 

(d)  i.  e.  The  question  or  questions  of  fact  to  be  decided,  1S1C.  The  judge  before 
making  the  order  must  be  satisfied  that  the  parties  have  a  bona  fide  interest  in 
the  question  or  questions  to  be  decided.  The  manifest  object  being  to  prevent 
the  time  of  the  court  being  employed  in  the  determination  of  gambling,  or  other 
transactions  of  a  like  character,  in  which  neither  .party  can  be  said  to  have  an 
actual  and  bona  fide  interest.  "Courts  of  justice  are  constituted  for  the  purpose 
of  deciding  really  existing  questions  of  right  between  the  parlies,  and  are  not  bound 
to  answer  whatever  impertinent  questions  parties  think  proper  to  ask  them  in  the 
form  of  a  wager  at  law :"  Senkin  v.  Ouerss,  12  East.  247,  per  Lord  Ellenborough ; 
Bee  also  Lord  Wellesley  v.  Withers,  4  El.  &  B.  750.    Judges  in  England  have 
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may  order  (e)   that  such  parties  may  proceed  to  the  trial 

of  such  question  or  questions  of  fact  without  -formal  plead- 

Form  of       ings,  (/)  and  such  question  or  questions  may  be  stated  for 

StHt'lliy  (JTJ6S-  # 

tionsand      trial  in  an  issue  in  the  form  (A)  No.  8,  (g)  and  the  issue  may 

trial  of  issue  .,,.,',.'.. 

thereon.  be  entered  for  trial  and  tried  accordingly  in  the  same  manner 
as  an  issue  joined  in  an  ordinary  action,  (A.)  and  the  proceed- 
ings in  such  action  and  issue  shall  be  under  and  subject  to 
the  ordinary  control  and  jurisdiction  of  the  Court,  as  in 
other  actions.     19  Vic.  c.  43,  s.  77. 

ordered  wager  actions  to  be  struck  out  of  the  docket  aDd  have  in  the  most  posi- 
tive terms  refused  to  try  such  actions:  see  Henkin  v.  Guerss,  12  East.  247,  and 
Brown  v.  Leeson,  2  H.  B.  43.  It  would  appear  that  it  is  not  sufficient  for  the 
parties  to  have  some  interest  in  the  question,  the  question  itself  must  be  one  really 
and  bona  fide  in  controversy  between  them :  see  Doe  d.  Dunlze  v.  Duntze,  6  G.  B. 
100.  This,  like  applications  under  the  Interpleader  Acts,  is  discretionary,  not 
compulsory  upon  the  court :  see  Belcher  et  al  v.  Smith,  2  Moo.  &  S.  184. 

(/)  The  dispensing  with  formal  pleadings  will  be  a  saving  of  costs  to  the  par- 
ties, besides  being  one  mode  of  avoiding,  the  risk  of  defective  pleading.  In  a  case 
such  as  intended  by  this  section,  in  which  both  parties  are  agreed  as  "  to  the 
question  or  questions  to  be  decided,"  there  cannot  be  any  necessity  for  formal 
pleadings.  The  design  of  formal  pleadings  is  to  accomplish  what  the  parties  here 
do  by  consent,  viz.,  develope  the  subject  of  decision  by  the  production  of  an  issue 
or  issues. 

(g)  The  form  of  issue  given  in  the  schedule  is  an  exact  copy  of  that  in  the 
English  section.  It  is  not  unlike  that  made  use  of  in  interpleader  cases-.  One 
party  affirms  and  the  other  denies,  and  it  is  for  the  jury  to  decide  between  them. 
Between  the  proceedings  to  be  had  pursuant  to  this  section  and  those  neces- 
sary in  interpleader  cases  there  is  a  very  strong  resemblance :  see  Con.  Stat.  V. 
C.  cap.  80,  which  is  a  transcript  of  Eng.  Stat.  1  &  2  ¥m.  IV.  cap.  88.  In  some 
respects  the  decisions  under  the  interpleader  practice  will  be  in  point  under  this 
new  practice.  In  framing  the  special  case  the  parties  should  be  careful  to  state 
facts  as  contradistinguished  from  mere  evidence:  Palmer  v.  Johnson,  2  Wils.  163. 

(ft) 'All  issues  of  fact  in  any  civil  action,  when  brought  in  either  of  the  superior 
courts  of  common  law  or  in  any  of  the  county  courts  in  Ontario,  and  every  as- 
sessment or  enquiry  of  damages  in  every  such  action,  may,  and  in  the  absence  of 
notice  to  that  effect  shall  be  heard,  tried  and  assessed  by  a  judge  of  the  said  courts 
without  the  intervention  of  a  jury.  The  notice  requiring  trial,  assessment  or  en- 
quiry by  a  jury  may  be  given  to  the  court  and  to  the  opposite  party  by  any  of 
the  parties  to  the  suit.  The  party  requiring  the  jury  must  file  the  notice  with 
his  last  pleading  and  serve  the  notice.  The  parties  present  at  the  trial  may  con- 
sent to  the  notice  being  waived.  When  the  consent  is  endorsed  on  the  record, 
the  judge  is  required  to  proceed  to  the  trial  of  the  issues  or  assessment  of  the 
damages  without  the  intervention  of  a  jury.  The  judge,  however,  may  in  his 
discretion  direct  that  under  any  circumstances  the  action  shall  be  tried  or  dam- 
ages assessed  by  a  jury. 

The  notice  requiring  a  jury  may  be  in  this  form: — "The  plaintiff,  (or  one  or 
more  of  the  plaintiffs,)  or  the  defendant,  (or  one  or  more  of  the  defendants,  as  the 
case  may  be,)  requires  that  the  issues  in  this  cause  be  tried  (or  the  damages  as- 
sessed) by  a  jury."  A  copy  of  the  notice' must  be  attached  to  the  record:  Stat. 
Ont.  32  Vie.  c.  6,  s.  18. 
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151.  (/)  The  parties  may,  if  they  think  fit,  enter  into  an  And  may 
agreement  in  writing,  (k)  which  shall  be  embodied  in  the  said  agreement 
or  any  subsequent  order,  (T)  that  upon  the  finding  of  the  Jury  ney  or  not, 
in  the  affirmative  or  negative  of  such  issue  or  issues,  a  sum  of  the  result. 
money  to  be  fixed  by  the  parties,  (m)  or  to  be  ascertained  by 
the  Jury  upon  the  issue  or  issues  and  evidence  submitted  to 
them,  (ii)  shall  be  paid  by  one  of  such  parties  to  the  other  of 
them,  either  with  or  without  the  costs  of  the  action,  (o) 
19  Vic.  c.  43,  s.  78. 

153.  (p)  Upon  the  finding  of  the  Jury  (q)  upon  any  judgment 
such  issue,  judgment  may  be  entered  for  the  sum  agreed  or  teredand 
ascertained  as  aforesaid,  with  or  without  costs,  (as  the  case  e3 

(j)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  B.  43.  This  section  appears 
to  apply  only  to  actions  where  the  claim  is  for  debt  or  damages,  i.  e.  some  claim 
for  which  compensation  in  money  is  demanded. 

(&)  This  provision  is  by  no  means  compulsory.  It  is  optional  for  either  party 
to  dissent. 

(I)  Not  necessary,  it  seems,  to  embody  the  agreement  in  the  issue  or  Nisi  Prius 
record.  Though  it  is  usual  in  feigned  issues,  nominally,  at  all  events,  for  the  par- 
ties to  fix  some  sum  of  money,  whichis  made  to  depend  upon  the  finding  of  the 
jury  for  one  party  or  the  other,  these  feigned  issues  alleging  a  pretended  wager 
are  still  legal:  see  Luard  et  at  v.  Butcher  et  al,  2  C.  B.  858.  > 

(m)  To  be  fixed  by  the  parties,  <fec.  The  principle  of  this  provision  is  not  new. 
It  is  the  same  that  allows  parties  in  an  agreement  to  fix  a  certain  sum  to  be  paid 
by  one  party  to  the  other  as  "liquidated  damages  and  not  as  a  penalty,"  upon 
default  made  in  the  doing  of  something  stipulated  to  be  done,  <fcc. 

(«)  The  venue  in  this  event  would  be  tarn  triandum  guam  inquirendum. 

(o)  Either  with  or  without  costs  of  the  action.  This  expression  must  mean  that 
the  agreement  to  be  entered  into  between  the  parties  may,  as  regards  the  costs 
of  the  action,  stipulate  either  that  they  shall  or  shall  not  follow  the  result  of 
the  trial.  In  case  no  agreement  be  entered  into  as  to  the  costs,  they  will  follow 
the  event:  section  156.  In  a  special  case  stated  under  the  Eng.  C.  L.  P.  Act, 
1852,  section  46,  (s.  154  of  ours,)  the  plaintiff  claiming  two  sets  of  fixtures,  the 
court  gave  judgment  in  his  favour  for  the  one  and  for  the  defendant  as  to  the 
other,  and  no  agreement  having  been  made  between  the  parties  as  to-  costs,  ruled 
that  the  plaintiff  was  entitled  to  the  general  costs  of  the  proceedings,  and  the 
defendant  to  whatever  costs  he  could  satisfy  the  master  had  been  incurred  solely 
in  respect  of  that  part  of  the  case  in  which  he  succeeded.  The  defendant  subse- 
quently brought  error  on  the  judgment,  but  so  far  from  succeeding  the  court  of 
error  reversed  that  portion  of  the  judgment  which  was  in  his  favor  and  gave 
judgment  for  the  plaintiff  for  the  whole,  but  with  no  direction  aB  to  the  costs 
which  the  court  below  had  directed  to  be  taxed  to  the  defendant,  and  held  that 
the  court  below  had  no  power  after  the  partial  reversal  of  their  judgment  to  order 
those  costs  to  be  taxed  to  the  defendant:  Elliott  v.  Bishop,  10  Ex.  622. 

(p)  Taken  from  Eng.  Stat.  15  <fe  16  Vic.  cap.  16,  s.  44. 

(g)  See  note  h  to  section  150. 
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issued,  &c,   may  be,')  and  execution  may  issue  upon  such  judgment  forth- 

flndSig.8      with,  (r)  unless  otherwise  agreed,  (s)  or  Unless  the  Court  or 

a  Judge  otherwise  orders  for  the  purpose  of  giving  either 

party  an  opportunity  for  moving  to  set  aside  the  verdict  or 

for  a  new  trial.  (<)     19  Vic.  c.  43,  s.  79. 

1*53.  (u)  The  proceedings  upon  any  such  issue  (v)  may 
may  be  re-    be  recorded,  at  the  instance  of  either  party;  (w~)  and  the 

corded,  &c.  r       J  '    v    J 

judgment,  whether  actually  recorded  or  not,  shall  have  the 
Effect  of       same  effect  as  any  other  iudgment  in  a  contested  action,  (x) 

Judgment.      ^  ^    &  ^  ^ 

Parties  may       154.  (y)  The  parties  may,  (2)  after  writ  issued  and  be- 

(r)  The  form  of  execution  need  not,  it  is  apprehended,  vary  from  forms  in 
common  use.     As  to  executions  generally,  see  sections  2S8,  289. 

(«)  As  to  when  parties  can  be  said  to  have  agreed,  see  note  b  to  section  150. 

(t)  One  object  that  a  judge  might  have  in  refusing  to  allow  execution  forth- 
with, would  be  "  to  allow  either  party  an  opportunity  for  moving  to  set  aside  the 
verdict  or  for  a  new  trial."  If  the  cause  were  tried  out  of  term,  then  the  motion 
for  a  new  trial  or  to  set  aside  the  verdict  would  require  to  be  within  the  first  four 
days  of  the  term  following  such  trial :  R.  G.  pr.  40.  The  courts  have  refused  to 
allow  the  motion  after  the  expiration  of  the  four  days:  see  Orser  v.  Stickler, 
Tay.  U.  C.  R.  42.  The  new  rule  is  most  express  to  the  same  effect — "  No  mo- 
tion for  a  new  trial,  <fec,  shall  Se  allowed,  after  the  expiration,  &c. :"  R.  G.  pr.  40. 
The  analogy  between  proceedings  here  mentioned  and  an  arbitration  fails,  be- 
cause an  arbitrator  has  no  power  to  order  a  verdict  to  be  entered  up  unless 
expressly  authorized.  In  ordinary  cases  a  provision  is  made  that  the  arbitrator 
shall  be  at  liberty  to  enter  a  verdict,  and  that  no  error  shall  be  brought.  If  the 
clause  be  omitted  in  the  submission,  it  will  be  presumed  that  the  parties  did  not 
intend  to  give  that  authority  to  the  arbitrator  nor  any  power  beyond  that  of  pro- 
ceeding by  attachment  for  non-performance  of  the  award :  Hutchinson  v.  Black- 
well,  8  Bing.  333,  per  Tindal,  C.  J. 

(«)  Taken  from  Eng.  Stat.  15  <&  16  Vic.  Sap.  76,  s.  45. 

(v)  Our  Interpleader  Act  enacts  that  all  rules,  matters,  orders,  and  decisions  to 
be  made  and  done  in  pursuance  of  this  act,  except  only  the  affidavits  to  be  filed, 
may,  together  with  the  declaration  in  the  cause  (if  any),  be  entered  of  record, 
&c,  with  anete  in  the  margin  expressing  the  true  date  of  entry:  Con.  Stat.  V. 
C.  c.  30,  s.  14. 

(mi)  Where  a  judgment  on  an  interpleader  issue  was  entered  up  in  the  ordinary 
manner  instead  of  having  been  recorded  as  the  act  directs,  such  judgment  was  set 
aside :  see  Dickinson  v.  JSyfe,  7  DowL  P.  C.  721. 

(x)  Same  effect  as  any  other  judgment,  &a.  Qu.  Would  an  appeal  from  such  a 
judgment  lie  to  the -court  of  error  -and  appeal:  see  Snook  v.  Mattoch,  5  A.  <fc  E. 
239;  King  v.  Simmonds  it  al,  7  Q.  B.  298;  Tkonpe  v.  Plowden,  2  Ex.  387 ;  Wilson 
v.  Kerr  et  al,  18  U.  C.  Q.  B.  470. 

(3/)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  46. 

(z)  May. — Not  imperative:  Con.  Stat.  U.  C.  c.  2,  s.  18;  sub-s.  2. 
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fore  judgment,  (a)  by  consent  and  by  order  of  a  Judge,  W'^jj^1188 
without  any    pleadings,   (c)   state    any   question   or    ques-  pleadings. 
tions  of  law  (d)  in  a  special  case  for  the  opinion  of  the 

(a)  See  note  a  to  section  ISO. 

(6)  No  special  case  could;  under  the  old  practice,  be  set  down  without  leave : 
The  Kennet  and  Avon  Navigation  Co.  v.  O.    W.  Railway  Co.  2  D.  &  L.  116. 

(c)  It  is  clear  that  this  section  only  enables  the  parties  to  state  a  question 
without  pleadings  which  they  might  have  raised  with  pleadings,  but  does  not 
entitle  them  to  ask  a  question  on  speculation  :  Lord  Wellesley  v.  Withers,  4  El. 
&  B.  759,  per  Parke,  B.  The  court,  it  seems^  may  refuse  to  answer  a  question 
stated  for  their  opinion .  unless,  it  relate  to  something  for  which  an  action  will 
lie:  lb.  There  would  be  no  object  in  requiring  the  case  to  be  stated  "  after 
writ,"  unless  the  section  were  limited  to  a  question  to  which  a  writ  might  apply : 
lb.  per  Oresswell,  J.  Where  under  the  old  practice  a  judge  at  nisi  prius  refused 
to  try  a  wager  case  on  an  appeal  to  the  full  court  against  his  deoision,  it  was 
supported:  Henkin  v.  Guerss,  12  East.  247.  Lord  Ellenborough  remarked  that 
although  there  was  nothing  immoral  in  the  subject  of  the  wager,  yet  he  considered 
the  proceeding  as  an  extremely  impudent  attempt  to  compel  the  court  to  give  an 
opinion  upon  an  abstract  question  of  law,  not  arising  out  of  pre-existing  circum- 
stances in  which  the  parties  had  an  interest:  lb.  248;  see  also  Doe  a.  Duntze 
v.  Duntte,  6  C.  B.  100.  Where  it  is  intended  to  take  the  opinion  of  a  court  upon 
points  of  law  it  would  appear  to  be  necessary  for  the  parties  to  admit  all  facts 
necessary  to  raise  these  points.  The  courts  have  refused  to  hear  special  cases 
framed  under  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  25,  where  it  was  expressed 
therein  that  the  court  should  draw  all  necessary  inferences  as  might  be  done  by 
a  jury,  with  liberty  to  either  party  to  turn  the  special  case  into  a  special  verdict : 
see  Engstrom  v.  Brightman,  S  0.  B.  419;  Cocks  v.  Purday,  6  C.  B.  69.  If  the 
parties  desire  to  escape  the  costs  of  a  trial  of  issues  upon  pleadings,  their  proper 
course  is  to  state  a  case  under  section  150  of  this  act.  An  amendment  of  the  case 
stated  may  be  allowed  when  necessary :  see  Lord  Wellesley  v.  Withers,  4  El.  & 
B.  760,  per  Jervis,  C.  J.  , 

(d)  Questions  of  fact  may  without  pleadings  be  stated  in  the  form  of  a  special 
case  under  section  150.  Questions  submitted  to  the  court  under  the  section  here 
annotated  must  be  of  law  unmixed  with  fact.  If  matters  of  fact  necessarily  enter 
into  the.  consideration  of  the  questions,  the  court  may  order  a  trial  of  them :  see 
Aldridge,  v.  The  <?.  W.  Railway:  Oo.  1  DowL  N.  S.  247;  also  see  Brockbank  v. 
Anderson  et  al,  13  L.  J.  C.  P.  102.  In  one  case  the  court  decided  questions  of 
fact  "without  thereby  intending  to  create  a  precedent:"  Price  el  al  v.  Quarrell 
et  al,  12  A.  4.E.  788,  per  Dennjan,  C.  J.  In  another  case  the  court  granted  a  rule 
nisi  for  defendant  to  admit  certain  facts  necessary  to  raise  the  questions  stated  in 
a  special  case:  Buckle  v.  Hollis,  2  Chit.  B.  S98.  The  court  will  not  go  behind  a 
special  case  in  order  to  inquire  what  took  place  before  the  case  was  signed :  see 
Pike  v.  Carter,  3  Bing.  87.  Where  therefore  in  a  special  case  after  trial  under  the 
old  practice,  judgment  was  given  for  the  defendant  on  a  supposed  state  of  facts 
collected  by  the  court  from  a  document  appended  to  the  case,  but  in  truth  the 
reverse  of  the  real  facts,  the  court  refused  to  stay  proceedings  or  reconsider  the 
case  without  defendant's  consent.  They  persisted  in  the  refusal,  notwithstanding 
it  was,  made  to  appear  that,  a  statement  of  the  real  facts  was  contained  in  the  case, 
when  agreed  on  by  the  defendant's  junior  counsel  and  engrossed  and  signed  by 
the  plaintiff's  leading  counsel,  but  afterwards  struck  out  by  the  plaintiff's  counsel 
because  not  enumerated  in  a  collection  of  facts  agreed  on  at  the  trial  of  the  cause 
with  a  view  to  the  special  case:  lb.  85.  Unless  expressly  authorised  by  the  par- 
ties, the  court  will  not  infer  the  existence  of  material  facts  not  stated  from  other 
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Court,  (e)     19  Vic.  c.  43,  s.  81. 
And  may  15&.  (/)  The  parties  may,  if  they  think  fit,  enter  into 

ofnottopay  an  agreement  in  writing,  (g)  which  shall  be  embodied  in  the 
rardto/to     af°resaid  or  any  subsequent  order,  that  upon  the  judgment  of 
the  decision  the  Court  being  given  in  the  affirmative  or  negative  of  the 
,     ease,  &o.       question  or  questions  of  law  raised  by  such  special  case,  a 
sum  of  money  (h)  fixed  by  the  parties,  (i)  or  to  be  ascer- 
tained by  the  Court,  or  in  such  manner  as  the  Court  may 

facts  stated  in  the  special  case:  Doe  d.  Taylor  et  al  v.  Crisp,  8  A.  &  E.  797.  If 
an  award  be  part  of  the  case  the  court  will  not,  it  seems,  allow  facts  to  be  argued 
which  are  not  stated  on  the  face  of  the  award :  Tayler  v.  Marling  et  al,  4  Jur. 
1161.  And  the  court  will  not  in  general  allow  the  case  to  be  amended  unless 
upon  consent  of  parties :  see  The  Mersey  Dock  and  Harbour  Commissioners  v.  Jones, 
29  L.  J.  C.  P.  239 ;  Notman  et  al  v.  The  Anchor  Assurance  Co.  6  C.  B.  N.S.  536 ; 
Ganthonv  v.  Wilten,  17  L.  T.  N.  S.  117;  see  however  Carpenter  v.  Parker,  3  0. 
B.  N.S.  206. 

(«)  The  case  should,  it  is  apprehended,  be  signed;  especially  as  it  may  be  stated 
immediately  "after  writ"  and  when  there  are  no  pleadings  in  the  cause.  Upon 
the  authority  of  Price  et  al  v.  Quarrell  et  al,  6  Jur.  604,  s.  all  L.J.  Q.B.  84,  it  is  laid 
down  in  Chit.  Arch.  12  Edn.  453,  that  "  it  is  not  absolutely  necessary  that  the  case 
should  be  signed  by  counsel ;  but  that  anything  which  shows  consent  to  a  case 
as  stated  is  sufficient."  The  authority  cited  does  not  fully  bear  out  the  dictum 
In  the  Jurist  Lord  Denman  is  reported  as  having  said  "  The  practice  is  that  any- 
thing which  shows  consent  to  a  case,  &o."  but  in  the  Law  Journal  his  words  are 
very  differently  reported :  "  I  am  informed  that  according  to  the  practice  any- 
thing which  evinces  the  consent  of  counsel  to  the  case  is  sufficient,"  &c.  The  sig- 
nature of  plaintiff  in  person,  who  intended  to  argue  his  own  case,  though  he  had 
a  counsel  retained,  has  been  held  sufficient:  TJdney  v.  The  East  India  Co.  13  0.  B. 
742.  The  Common  Pleas  in  one  case  refused  to  receive  a  special  case  from  chan- 
cery without  the  signature  of  counsel,  though  signed  by  the  master  in  chancery, 
who  settled  the  case :  Soy  v.  Champneys,  3  Dowl.  P.  C.  105.  A  Verdict  was  taken 
by  plaintiff  subject  to  a  special  case  to  be  prepared  by  a  barrister.  The  case  was 
accordingly  prepared,  but  defendant  refused  to  procure  the  signature  of  his  coun- 
sel thereto.  A  rule  was  thereupon  issued  that  unless  defendant  within  a  week 
caused  the  case  to  be  settled  and  signed  by  counsel,  the  postea  should  be  delivered 
to  plaintiff:  Doe  d.  Phillips  v.  Rollings,  2  C.  B.  842;  also  see  Jackson  et  al  v. 
Hall,  8  Taunt.  421.  Under  somewhat  similar  circumstances  the  court  allowed  a 
case  to  be  set  down  without  the  signature  of  defendant's  counsel :  Price  et  al  v. 
Quarrell  et  al,  6  Jur.  604,  s.  c.  11  L.  J.  Q.  B.  84.  See  a  case  set  out  at  length  in 
Lord  Wetlesley  v.  Withers,  4  El.  <fc  B.  750. 

•(/)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  47. 

(g)  Form  of  agreement  see  Chit.  F.  10  Edn.  468. 

(h)  The  judgment  contemplated  by  this  section  appears  to  have  reference  to 
•money  demands  or  demands  for  which  satisfaction  in  money  is  sought,  and  not 
to  actions  for  the  recovery  of  property,  real  or  personal.  Only  actions  which 
operate  in  personam  are  embraced;  actions  in  rem  and  proceedings  auxilliary 
thereto  are  not  contemplated.  If  the  enactment  had  gone  further  it  would  be  in 
accordance  with  the  report  of  the  commissioners,  who  recommended  that  the 
judgment  should  "  be  moulded  to  meet  the  circumstances  of  each  particular  case  ": 
see  first  report,  section  22. 

(2)  See  note  m  to  section  151. 
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direct,  shall  be  paid  by  one  of  such  parties  to  the  other  of 
them,  ekher  with  or  without  costs  of  the  action,  (j)  and  the 
judgment  of  the  Court  may  be  entered  for  any  sum  so  fixed 
or  ascertained,  (k)  with  or  without  costs,  (as  the  case  may 
be,)  and  execution  may  issue  upon  such  judgment  forth- 
with, (I)  unless  otherwise  agreed  or  unless  stayed  by  proceed- 
ings in  error  or  appeal,  (m)     19  Vic.  c.  43,  s.  82. 

156.  (n)  In  case  no  agreement  be  entered  into  as  to  costs  when 
the  costs  of  any  such  action,  (o)  the  costs  shall  follow  the  agreement 
event,  (p)  and  be  recovered  by  the  successful  party,     (q)  a  ou 
19  Vic.  c-43,  s.  83. 

.   (j)  If  there  be  no  directions  as  to  costs  they  may  abide  the  event  of  the  suit: 
section  156. 

(it)  Judgment  may  be  entered  and  execution  issued  from  the  office  in  which 
first  process  was  sued  out :  section  246. 

(I)  As  to  the  issue  of  execution,  see  section  238  et  seq. 

(m)  Unless  stayed  by  proceedings  in  error  or  appeal.  The  implication  is  that 
proceedings  in  error  or  appeal  may  be  had  upon  a  special  case  submitted  to  and 
adjudicated  upon  by  the  courts  under  this  section,  and  that  when  such  proceed- 
ings are  had  execution  shall  be  stayed  in  the  court  below.  The  words  used 
are  "  error  or  appeal."  "  Error,"  strictly  speaking,  relates  to  matters  of  fact  as 
well  as  law.  Error  may  be  brought  on  a  single  point  in  a  case  leaving  the  re- 
mainder of  the  case  in  the  court  below.  But  an  appeal  intends  the  removal  of  all 
proceedings  from  one  court  of  inferior  jurisdiction  to  another  of  appellate  and 
superior  jurisdiction.  No  writ  of  error  lies  to  any  other  than  a  court  of  record. 
There  may  be  an  appeal  from  any  inferior  court,  though  not  of  record.  Thus 
we  speak  of  an  appeal  from  a  magistrate  to  the  quarter  sessions.  Error  besides 
only  lies  to  impeach  a  judgment  in  its  nature  a  record  of  the  lower  court.  The 
error  to  be  brought  under  thiB  section  must  be  upon  a  matter  of  law,  but  no  ex- 
press provision  is  made  for  entering  the  proceedings  of  record.  With  respect  to 
matters  of  fact  there  is  such  a  provision:  section  163.  The  enactment  of  the  pro- 
vision in  the  one  case  and  the  omission  of  it  in  the  other  leaves  the  intention  of 
the  legislature  ambiguous:  see  Thorpe  v.  Plowden,  2  Ex.  387;  Hughes  et  al  v. 
Lumley  el  al,  4  El.  &  B.  358. 

(»)  Taken  from  Eng.  Stat.  15  <fe  16  Vic.  cap.  76,  ».  48. 

(o)  Such  action,  i.  e.  the  action  first  mentioned  in  section  150  of  this  act.  "  In 
case  the  parties  to  an  action,"  &c.  This  provision  is  enacted  with  especial  refer- 
ence to  cases  upon  questions  of  fact  under  section  150,  and  the  agreement  to  be 
entered  into  in  respect  thereof  under  section  151.  As  also  to  cases  upon  ques- 
tions of  law  under  section  154,  and  the  agreement  to  be  entered  into  in  respect 
thereof  under  section  155. 

(p)  Where  under  the  old  practice  the  parties  agreed  to  state  a  special  case 
but  made  no  provision  for  costs,  and  though  the  case  was  drafted  it  was  never  in 
fact  agreed  upon,  the  costs  of  such  abortive  case  were  held  not  to  be  costs  in  the 
cause :  'Foley  v.  Botfield,  16  M.  &  W.  65. 

,  (q)  Successful  parly.    Who  is  the  "successful  party"  within  the  meaning  of 
this  section  when  both  parties  succeed — plaintiff  as  to  part  and  defendant  as  to 
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^d^th6  157.  (r)  After  issue  joined  (s)  in  any  action  or  informa- 
parties  may  tion,  (t)  the  parties  may,  by  consent  and  by  order  of  a  Judge 
a  special       of  the  Court  in  which  the  action  is  depending,  (u)  state  the 

case  for  the  •  i  *       i 

option  of     facts  of  the  case,  in  the  form  of  a  special  case,  for  the  opinion 

the  Court.  i 

of  the  Court,  (v)  and  agree  (w)  that  a  judgment  shall  be 
entered  for  the  Plaintiff  by  confession,  or  for  the  Defendant 
of  Nolle  Prosequi,  immediately  after  the  decision  of  the  case, 
or  otherwise,  as  the  Court  may  think  fit,  and  judgment  shall 
be  entered  accordingly,  (a;)     7  Wm.  IV.  c.  3,  s.  17. 

PROVISIONS  FOE  THE  MORE  EXPEDITIOUS  DETERMINATION  OP 
MATTERS  OP  MERE  ACCOUNT,  (y) 

part?  Certainly  the  party  who  succeeds  upon  the  real  and  substantial  issue  that 
involves  the  cause  of  action.  If  there  be  several  issues,  some  decided  for  plaintiff 
and  some  for  defendant,  and  those  for  plaintiff  entitle  him  to  recover  his  debt, 
damages,  or  property,  or  any  part  thereof,  he  will  be  entitled  to  the  general  costs 
of  the  cause.  So,  vice  versa,  if  the  issues  found  for  defendant  go  the  whole  cause 
of  action:  see  section  110  of  this  act.  In  a  special  case  stated  under  the  prece- 
ding section  plaintiff  claimed  certain  fixtures  being  trade  fixtures  and  tenant's 
fixtures.  As  to  the  former  he  succeeded,  but  as  to  the  latter  he  failed.  No  pro- 
vision was  made  for  costs.  Held  that  plaintiff  was  entitled  to  the  general  costs 
of  the  cause,  and  defendant  to  the  costs  of  the  part  found  for  him,  which  in  truth 
were  nothing:  Elliott  v.  Bishop,  10  Ex.  522. 

(r)  Taken  from  our  old  statute  1  Wm.  IV.  oap.  3,  s.  IT.  The  origin  of  which 
was  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  25. 

(s)  After  issue  joined,  Ac.  The  preceding  sections,  150  and  154,  when  appli- 
cable, enable  the  parties  to  state  the  special  case  after  "  writ  issued." 

(t)  Includes  actions  for  tort  as  well  as^  on  contract,  and,  not  only  so,  but 
embraces  informations  as  well  as  actions. 

(«)  Qu.  May  not  the  order  be  made  by  any  judge  in  chambers,  though  not  of 
the  court  in  which  the  action  is  pending :  Con.  Stat.  U.  C.  c.  10,  s.  9. . 

(»)  The  form  may  be  that  in  form  (A.)  No.  8,  mutatis  mutandis. 

(w)  Agree.  See  note  b  to  section  150.  It  is  not  stated  here  that  the  agree- 
ment should  be  in  writing,  but  it  is  presumed  that  a  written  agreement  is 
intended. 

(x)  In  other  words,  the  agreement  as  to  the  form  of  the  judgment  shall  be 
carried  out. 

(y)  The  Common  Law  Commissioners,  in  their  report,  observed  that  there  was 
a  large  class  of  cases  in  which  the  intervention  of  a  jury  was  positively  mischie- 
vous, from  their  inability  to  deal  with  such  cases.  Of  this  class  of  cases  matters 
of  "  mere  account"  form  a  very  great  portion.  The  inability  of  juries  to  deal 
with  claims  of  this  nature  has  in  modern  times  manifested  itself  in  a  manner 
most  convincing  by  the  frequent  verdicts  taken  subject,  to  references  to  arbitra- 
tion. This  appears  to  have  been  the  natural  and  most  convenient  channel 
through  which  to  conduct  such  cases  to  judgment.  The  legislature,  acting  upon 
the  principle  that  each  court  should  have  complete  jurisdiction  in  matters  of 
which  it  has  cognizance,  has  in  the  enactments  following  widened  the  channel 
and  thus  adapted  the  machinery  of  the  common  law  courts  to  the  wants  of 
suitors. 
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158.  (z)  If  at  any  time  after  the  writ  has  issued,  (a)  it  The  Court 

■  i  i*       •  n     •  i  si-\  i  or  Judge,  on 

be,  upon  the  application  or  either  party,  (o)  made  to  appear  the  appiuia- 
t6  the  satisfaction  of  the  Court  or  a  Judge,  (c)  that  the  mat-  either  party, 
ters  in '  dispute  consist  wholly  or  in  part  of  matters  of  mere  SS^whole  or 
account,  (d)  which  cannot  conveniently  he  tried  in  the  ordi-  anypar    ° 

(«)  Taken  from  Eng.  Stat.  17  <fe  18  Vic.  cap.  125,  s.  3.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  2. 

(a)  The  section  only  applies  to  cases  where~an  action  or  suit  has  been  com- 
menced by  writ :  Bradford  v.  Maningham,  3  F.  &  F.  88. 

(6)  The  application  of  course  must  be  by  affidavit.  As  either  party  may  apply, 
and  as  the  application  if  successful  may  materially  affect  the  rights  of  the  oppo- 
site party,  the  party  to  be  affected  should  have  notice  of  the  proceedings  before 
order  made.     A  summons  or  rule  to  show  cause  is  necessai-y.  * 

(c)  The  Eng.  C.'L.  P.  Act  extends  to  courts  of  equity :  In  re  Aitkens,  6  W.  R.  1 45. 

(d)  That  the  matters  in  dispide  consist  wholly  or  in  part  of  mere  matters  of  account. 
These  words  are  susceptible  of  two  modes  of  interpretation — 1.  Either  "  that 
where  the  matters  in  dispute  consist  wholly  of  matters  of  account,  the  whdle  may 
be  referred,  and  that  where  it  consists  in  part  of  matters  of  mere  account,  such 
part  only  may  be  referred ;"  or,  2.  "  That  where  the  matter  in  dispute  consists 
wholly  or  in  part  of  matters  of  mere  account,  the  reference  may  be  either  of  the 
whole  matter  in  dispute  or  part  only,  as  the  court  or  judge  may  think  fit."  The 
latter  appears  to  be  the  true  construction.  The  matter  to  be  decided  or  referred 
is  the  matter  in  dispute  and  not  the  matter  of  mere  account,  of  which  the  matter,  in 
dispute  may  consist:  Browne  ct  al  v.  Emerson,  17  C.  B.  361.  Where  therefore  the 
claim  in  a  cause  consisted  of  a  long  account  for  goods  sold,  money  paid,  cfcc.,  and 
the  defendant  had  a  similar  set-off,  the  court  ordered  the  whole  cause  to  be 
referred,  although  some  of  the  items  on  each  side  were  disputed  between  the 
parties,  and  so  were  not  mere  matters  of  account  but  of  liability:  lb. ;  see  also 
Reece  v.  Chaffers,  11  W.  R.  307.  When  a  case  consists  of  simple  items  of  account 
to  be  proved,  and  the  question  in  dispute  is  only  the  amount,  it  is  proper  that 
there  should  be  a  reference  under  this  section :  Augell  v.  Felgate,  5  L.  T.  N.  S. 
322;  Pell  v.  Addison,  2  F.  &  F.  291;  Goodredv.  Scale,  2  F.  <fe  F.  382;  Buggnlay 
v.  Borthwick,  10  C.  B.  N.  S.  61  ;  Oredin  v.  Credin,  3  Ir.  Jur.  N.  S.  252.  The 
case  does  not  cease  to  be  a  matter  of  account  because  one  party  seeks  to  im- 
pugn the  correctness  of  the  account  on  the  ground  of  fraud :  Insult  et  ux.  v. 
Moojen,  3  C.  B.  N.  S.  359 ;  lmhof  et  al  v.  Sutton,  L.  R.  2  C.  P.  406.  An  action 
by  an  engineer  for  professional  services,  depending  partly  on  his  right  to  com- 
mission and  partly  on  the  propriety  of  charges  for  work  done,  was  referred 
under  this  section:  Murray  v.  The  Sunderland  Dock  Oo.  1  F.  &  F.  179.  In  such 
a  case  a  cross  claim  for  security  may  also  be  referred :  Jones  v.  Beaumont,  1  F.  <fc 
F.  336.  Where  the  question  was  the  right  to  dismiss  a  servant  and  not  merely 
the  amount  to  be  paid  for  wages,  there  should  be  no  reference:  Smith  v.  Allen, 
3  F.  &  F.  156 ;  see  further  McDonnell  v.  Jameson,  2  Ir.  Jur.  U.S.  100 ;  Prior  v. 
Perry,  2  Ir.  Jur.  H.S.  422.  It  is  not  every  cane  involving  in  part  matters  of  mere 
account  that  ought  to  be  referred  under  this  section.  The  rule,  is  well  laid  clown 
in  the  case  of  The  Taff  Vale  Railway  Co.  v.  Nixon  et  al,  1  H.  L.  Cas.  Ill,  and  was 
probably  the  origin  of  the  section  under  consideration.  The  court  refused  to 
refer  an  action  against  the  drawer  of  a  bill  of  exchange  as  a  matter  of  mere 
account:  Pellattv.  Markwich,  3  C.  B.  N.S.  760.  If  it  appears  to  the  court  that 
defendant  intends  to  set  up  defences  wholly  independent  of  mere  matters  of 
account,  which  defences  should  be  disposed  of  by  a  jury,  no  reference  will  be 
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an  ArWtra-  naly  way;  (e)  the  Court  or  Judge  may,  upon  such  applica- 
or  County  '  tion,  if  they  or  he  think  fit,  decide  such  matter  in  a  summary 
manner,  (/)  or  order  (jf)  such  matter,  either  wholly  or  rn 
part,  to  be  referred  to  an  Arbitrator  appointed  by  the  par- 
ties, (K),  or,  in  cases  in  the  Superior  Courts,  to  an  officer  of 
the  Court,  (i)  or  in  country  causes,  in  the  Superior  Courts,  (/) 

made  under  this  section :  Evans  v.  Jackson  et  al,  3  IT.  C.  L.  J.  88.  If  the  matter 
in  dispute  does  not  consist  of  matters  of  mere  account  ■within  the  section,  and  an 
order  be  made  for  a  reference,  the  remedy  is  by  application  to  the  court  or  the 
judge  to  have  the  order  set  aside:  Cummins  v.  Birkett,  3  H.  &  N.  156.  Unless 
the  party  complaining  has  by  his  conduct  waived  his  right  to  more  against  the 
order:  Barton  v.  Hvbertus,  16  U.  C.  C.  P.  440;  Newman  v.  The  Niagara  District 
Mutual  Fir4  Insur.  Go.  25  U.  C.  Q.B.  435 ;  Minglandv.  Lowndes,  10  Jur.  N.  S.  850; 
Davies  et  al  v.  Price,  11  L.  T.  U.S.  203.  When  once  an  order  has  been  made  under 
this  section  the  referee  is  bound  to  decide  the  case  as  an  arbitrator,  according  to 
all  the  ordinary  modes:  Insull  et  ux.  v.  Moojen,  3  C.  B.  N.S.  359.  In  cases  where 
the  amount  of  damages  sought  to  be  recovered  is  "  substantially  a  matter  of  cal- 
culation" there  is  an  entirely  different  mode  of  procedure:  see  section  161  of  this 
act.  As  to  the  duty  of  an  attorney  to  avail  himself  of  the  provisions  of  this  sec- 
tion when  applicable :  see  Chapman  v.  Van  Toll,  8  El.  &  B.  396. 

(e)  This  section  is  made  to  include  cases  "  which  cannot  be  conveniently  tried  in 
the  ordinary  way"  :  see  Pellatt  v.  Markwell,  6  W.  R.  254.  No  new  right  is  given, 
but  a  new  mode  of  procedure  is  enacted  for  the  more  convenient  trial  of  such 
cases.  It  is  for  the  court  or  a  judge  to  decide  upon  the  convenience  or  inconve- 
,nience  of  the  "  ordinary  way  "  of  trial;  the  decision  when  made  being  compul- 
sory upon  the  parties.  The  section  cannot  be  held  to  apply  to  a  case  carried 
down  to  trial  in  the  "  ordinary  way."  Section  160  gives  power  to  deal  with  such 
a  case,  and  though  the  words  of  the  section  under  consideration  are  not  restrictive 
as  to  the  time  of  application,  yet  if  it  could  be  made  to  a  judge  in  chambers  after 
the  cause  is  entered  for  trial,  it  might  lead  to  great  confusion  in  practice.  Takhig 
therefore  the  two  sections  together,  the  most  reasonable  construction  to  put  upon 
them  is  that  the  legislature  intended  that  the  judge  having  possession  of  the 
record  at  nisiprius  should  be  the  judge  to  deal  with  it :  see  Shae  v.  O'Neil,  2  U.  C. 
L.  J.  229. 

(/)  If  the  court  or  a  judge  undertake  the  burden  of  deciding  the  case  in  a 
"  summary  manner,"  the  ordinary^affidavit  will  not  be  sufficient.  All  the  facts 
necessary  to  be  known  to  a  just  decision  must  be  laid  before  the  court. 

(g)  The  order  should  not  embrace  "  all  matters  in  difference  :*'  Kendil  et  al  v. 
Merrelt,  18  C.  B.  173, 

(A)  An  arbitrator  so  appointed  should  it  is  apprehended  govern  himself  by  the 
practice  relating  to  arbitrations  and  the  proceedings  upon  such  reference  should 
be  conformable  to  the  established  practice  in  such  cases:  section  163.  Plaintiff, 
who  brought  an  action  against  defendant  for  the  amount  of  a  bill  of  costs  in  chan- 
cery and  who  had  signed  judgment  by  default,  applied  for  a  reference  to  the  mas- 
ter ;  but  upon  request  of  defendant's  counsel  the  reference  was  made  under  this 
section  to  an  arbitrator  skilled  in  chancery  costs :  Duggan  v.  Bright,  2  U.  C. 
L.  J.  211. 

(i)  An  officer  of  the  court,  if  appointed,  must  of  necessity  have  all  the  powers  of 
an  arbitrator  as  regards  the  attendance  of  witnesses,  production  of  evidence,  Ac. 

(J)  Causes  in  which  the  venue  is  laid  in  the  county  of  York  are  town  causes. 
All  others  are  country  causes :  see  section  226. 


S.  158.]  REFERRING   MATTERS   OF   ACCOUNT.  211 

to  the  Judge  of  any  County  Court,  (&)  upon  such  terms  'as 
to  costs  and  otherwise  as  such  Court  or  Judge  thinks  reason- 
able ;  (I)  and  the  decision  or  order  of  such  Court  or  Judge,  Enforcing 

'  ^  J  <  '  d  3  such  order 

or  the  award  or  certificate  of  such  referee,  may  be  enforced  or  decision 

under  it. 

by  the  same  process  as"  the  finding  of  a  Jury  upon  the  matter 

(£)  Judge  of  any  county  court.  The  exact  import  of  these  words,  when  the 
venue  is  laid  in  one  county  and  a  reference  is  sought  to  the  judge  of  a  different 
county  has  been  under  consideration.  In  an  action  in  which  the  venue  was  laid 
in  the  county  of  A,  application  was  made  by  plaintiff  for  a  reference  to  the  judge 
of  B,  in  which  county  the  principal  witnesses  of  plaintiff  were  resident,  but  held, 
per  Burns,  J.  that  a  reference  could  not  be  made  to  any  other  judge  than  the  one 
in  whose  county  the  venue  was  laid,  unless  by  consent  of  parties :  Cotton  v. 
McKemie,  2  TJ.  C.  L.  J.  214 ;  see  also  McEdward  v.  McEdward,  3  U..C.  L.  J.  75. 
It  is  presumed  that  upon  a  reference  to  a  judge  of  a  county  court  under  this 
section,  he  would  be  empowered  of  himself  to  decide  all  matters  both  of  law  and 
of  fact  that  might  arise  out  of  the  case  before  him.  In  a  reference  of  a  building 
contract,  it  was  held  that  the  referee  might,  without  the  consent  of  parties,  send 
a  surveyor  to  view  the  work,  in  order  to  inform  his  mind  as  to  the  worU  done, 
<fec,  but  not  to  the  exclusion  of  the  witnesses  of  the  parties :  Gray  v.  Wilson, 
L.  K.  1  C.  P.  50.  The  judge  to  whom  the  reference  is  made  is  bound  to  act  on 
the  reference :  Cummins  v.  Birkett,  3  H.  &  N.  156 ;  Insult  et  ux.  v.  Moojen,  3  C.  B. 
N.  S.  361 ;  Clark  v.  Ware,  11  L.  T.  N.  S.  144.  In  references  under'  this  clause 
the  position  of  the  referee  and  of  the  court  appears  to  be  the  same  as  in  case  of 
reference  by  consent :  see  Hogge  v.  Burgess,  3  H.  &  N.  293 ;  Hodgkinson  v.  Pernie 
etal,  3  C.B.N.S.  189;  Baguelly  v.  Marthwick,  4  L.T.  N.S.  245 :  Gibbon  v.'  Parker, 
5  L.  T.  N.8.  584. 

(I)  An  order  made  under  this  section,  but  silent  as  to  costs,  does  not  confer 
upon  the  arbitrator  any  power  to  deal  with  the  costs :  Bell  v.  Poxtlelhwaite,  33  L. 
&■  Eq.  131.  If  the  parties  mean  to  give  such  power  they  should  provide  for 
it  in  the  order:  see  Leggo  v.  Young  et  al,  16  C.  B.  635,  per  Maule,  J.  As  to  the 
form  of  order  now  used  in  England  as  regards  costs,  see  16  C.  B.  635,  note. 
"Where  under  this  section  a  "  cause "  was  referred  but  no  provision  for  costs 
made  in  the  order,  and  it  was  awarded  "  that  the  defendant  should  pay  to  the 
plaintiff  £169  0s.  9d.  in  full  of  all  demands  in  the  above-mentioned  action." 
Eeld  that  the  master  could  not  upon  the  award  tax  to  plaintiff  either  the  costs 
of  the  cause  or  of  the  reference,  in  addition  to  the  sum  specifically  mentioned 
in  the  award:  lb.  It  was  also  held  that  a  letter  written  to  the  plaintiff  by 
the  umpire  who  made  the  award  (in  which  letter  he  expressed  an  opinion  that 
the  costs  of  the  action  and  of  the  reference  should  be  paid  by  defendants,  and 
that  he  would  have  so  ordered,  but  that  he  could  not  do  so,  inasmuch  as  the  order 
was  silent  as  to  costs,)  could  not  be  referred  to  as  part  of  the  award  so  as  to  give 
plaintiff  a  right  to  the  costs :  lb.  Although  the  rule  or  order  be  silent  as  to 
costs,  the  court  or  judge  has  still  power  to  reform  the  rule  or  order  by  inserting 
a  clause  providing  for  the  costs  nunc  pro  tunc,  and  then  the  costs  will  folio  w 
according  to  the  just  and  ordinary  course  of  law :  Bell  v.  Postlethwaite,  33  L.  & 
E.  181.  Where  plaintiff  having  obtained  an  order  for  a  reference  to  the  master 
under  Eng.  C.  L.  P.  Act,  1854,  s.  3,  and  the  master  declined  it,  and  plaintiff  there- 
upon obtained  an  order  to  rescind  the  former  order  and  proceed  to  trial,  held  that 
he  was  not  entitled  to  costs  in  these  proceedings  as  costs  in  the  cause :  Gribble  v. 
Buchanan,  18  C.  B.  691.  Where  by  the  terms  of  an  order  granted  under  the 
section,  the  costs  of  the  reference  are  directed  to  abide  the  event,  and  the  event 
is  partly  in  favor  of  plaintiff  and  partly  in  favor  of  defendant,  no  costs  are  paya- 
ble on  either  side :  /*.     Though  the  reference  be  to  a  county  judge,  the  costs 
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referred,  (to)     19  Vie.  c.  43,  s.  84;  19  Vic.  e.  90,  s.  10. 
See  8  Vic.  c.  13,  s.  47. 

Anyinei-  15®.  (n)  If  it  appear  to  the  Court  or  Judge  that  the 

tionof ?awS~  allowance  or  disallowance  of  any  particular  item  or  items  (o) 
decided  by    ia  su0^  account  (p)  depends  upon  a  question  of  law  fit  to  be 

before  the  referee  are  not  for  that  reason  to  be  taxed  on  the  county  court  scale: 
Edwards  v.  Edwards,  5  C.  B.  N.  S.  636;  see  also  Wheatcrcft  v.  Foster,  27  L.  J. 
Q.  B.  277.  But  where  the  amount  of  the  award  is  within  the  pecuniary  jurisdic- 
tion of  an  inferior  court,  in  the  absence  of  a  certificate  for  fall  costs  inferior  court 
costs  only  can  be  taxed :  see  Smith  v.  Edge,  2  H.  &  C.  659 ;   Cowell  v.  The  Amman 

Colliery  Go.  6  B.  <fe  S.  333;  Robertson  v.  Sterne,  13  C.  B.  IS".  S.  248;  Moore  v. 

Watson,  2  L.  R.  C.  P.  314. 

(m)  The  decision  may  be  enforced  by  the  same  process  as  the  finding  of  a  jury 
upon  the  matter  referred,  and  this  appears  to  exclude  the  idea  that  it  can  be  en- 
forced in  a  summary  or  other  than  the  ordinary  mode :  see  Talboty.  Fisher,  2C.  B. 
N.  S.  471.  A  letter  from  the  arbitrator  contemporaneous  with  the  award  is  no 
part  of  his  decision  or  award :  Holgate  et  al  v.  Killick,  1  H.  &  N.  418.  Judgment 
must  be  signed  before  the  issue  of  a  fi.  fa.  to  enforce  the  award :  Kendil  et  al  v.  Mer- 
relt.  4  \V.  R.  594.  A  case,  though  referred  under  this  section,  remains  under  the 
control  of  the  court:  Edwards  -v.  Edwards,  5  C.  B.  N.  S.  536;  and  therefore 
amendments  may  be  made :  Gibbs  v.  Knightly,  2  H.  &  N.  34 ;  Thompsett  et  ux.  v. 
Bowyer,  9  C.  B.  N.S.  284 ;  and  a^court  of  equity  may  entertain  a  bill  for  discovery 
in  aid  of  an  arbitration  had  under  this  section :  British  Empire  Shipping  Go.  v. 
Somes,  29  L.  T.  Rep.  178. 

(n)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  4. 

(o)  It  will  be  observed  that  this  section  supports  the  law  as  explained  in  note 
d  to  the  preceding  section,  and  in  which  a  distinction  was  made  between  the 
matters  in  dispute  and  mere  matters  of  account,  of  which  the  matters  in  dispute 
may  in  whole  or  in  part  consist.  If  the  liability  to  pay  the  items  or  an  item  of 
the  plaintiffs  claim  be  brought  in  question,  it  is  manifest  that  the  items  so  dis- 
puted are  no  longer  "  mere  matters  of  account."  The  liability  to  pay  the  items 
is  one  thing,  the  liability  admitted  or  proved,  the  amount  of  the  liability,  is  ano- 
ther. The  decision  of  the  "matters  in  dispute"  must  of  necessity  involve  both 
the  one  and  the  other.  It  has  been  held  that  "  the  matters  in  dispute,  whether 
consisting  wholly  or  in  part  of  mere  matters  of  account,"  should  be  referred : 
see  note  d  to  section  158.  This  involves  the  allowance  or  disallowance  of  parti- 
cular items,  which  will  depend  upon  the  adjudication  of  certain  questions  either 
of  fact  or  of  law.  The  proper  and  most  convenient  modes  of  deciding  such 
questions  when  raised  as  independent  issues,  are  (according  to  the  nature  of  the 
case)  by  the  court  or  a  jury.  To  facilitate  these  modes  of  decision  the  above 
section  has  been  framed.  It  is  easy  to  conceive  cases  in  which  the  allowance 
or  disallowance  of  particular  items  may  depend  upon  the  solution  of  questions 
either  of  fact  or  of  law.  Suppose,  for  example,  that  plaintiff  claims  interest  upon 
his  account  from  a  certain  fixed  period".  Defendant  may  insist  as  to  the  interest 
that  the  same  has  been  paid,  which  will  raise  an  issue  in  fact.  Or  he  may  insist 
that  plaintiff  has  no  right  to  charge  interest,  which  will  give  rise  to  an  issue  in 
law :  see  Mowatt  v.  Lord  Londesborough,  S  El,  <fe  B.  307,  4  El.  &  B.  1.  This  and 
many  other  examples,  such  as  the  operation  of  the  Statutes  of  Limitation,  Ac, 
will  occur  to  the  mind.  To  these  and  the  like  cases  when  made  "  to  appear  to 
•the  Court  or  a  Judge,"  the  section  applies. 

,(/))  Such  account,  i.  e.  the  matters  in  dispute  mentioned  in  the  preceding  sec- 
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decided  by  the  Court,  or  upon  a  question  of  fact  fit  to  be  the  Court, 
J  >  r  i  or  ono  of 

•decided  by  a  Jury,  such  Court  or  Judge  may  direct  a  case  to  fact  by  a 

.'  '■'  i      ;    \  i    ii       j      •     jury  upon  a 

be  stated  or  an  issue  or  issues  to  be  tried  ;  (g)  ana  the  aeci-  special  case 
s<on  of  the  Court  upon  such  case,  and  the  finding  of  the  Jury 
upon  such  issue  or  issues,  shall  be  taken  and  acted  upon  by 
the  Arbitrator  as  conclusive,  "(r)     19  Vic.  c.  43,  s.  85;  19 
Vic.  c.  90,  s.  11. 

1©®.  (s)  In  all  actions  involving  the  investigation  of  long  in  actions 


counts  (7)  on  either  side,  (?i)  the  Judge  (v~)  may  at  and 


involving 
long 


(ion,  which  may  "  consist  wholly  or  in  part  of  mere  matters  of  account."   '  This 
and  the  preceding  section  must  be  taken  together. 

(g)  This  is  in  aid  of  the  reference,  and,  though  a  reeent  provision,  13  6eldom 
found  necessary  in  practice. 

(r)  The  powers  of  an  arbitrator  depend  almost  wholly  upon  the  submission, 
reference,  or  other  authority  under  which  he  is  entitled  to  act.  He  is,  as  a 
general  rule,  the  final  judge  both  of  law  and  fact.  In  respect  to  a  reference  made 
at  the  trial  he  Usually  stands  in  place  of  the  jury,  and  his  award  is  looked-  npon 
as  their  verdict.  At  times  he  is  clothed  with  many  of  the  powers  of  a  judge  at 
Kisi  Prius.  Occasionally  some  of  the  functions  of  the  court  in  banc  devolve  upon 
him.  But  where  under  this  section  the  court  decides  a  guestion  of  law  or  a  jury 
finds  a  fact,  he  is  no  longer  the  judge  of  the  law  or  fact,  but  must  accept  the 
decision  of  the  court  or  finding  of  the  jury  as  binding  for  the  purposes  of  the 
reference. 

(s)  Partly  founded  on  Eng.  Stat.  17  &  1  8  Vic.  ch.  125,  s.  6  ;  but  in  effect  an  exten- 
sion of  the  principles  involved  in  section  158  of  this  act.  That  section  empowers 
the  court  or  a  judge  when  satisfactorily  shown  that  the  matters  in  dispute  con- 
sist wholly  or  in  part  of  mere  matters  of  account  to  dispense  with  trial  by  jury, 
but  does  not  apply  to  causes  actually  carried  down  for  trial :  Robsonv.  Zees,  6  H. 
&  N.  258.  This  section  begins  where  the  latter  ends,  and  enables  the  presiding 
judge  at  Nisi  Prins  in  his  discretion  to  direct  references  in  whole  or  in  part  of 
actions  "  involving  the  investigation  of  long  accounts." 

(t)  The  words  "involving  the  investigation  of  long  accounts,"  Ac,  are  if  pos- 
sible more  general  than  those  of  section  158,  which  are  "matters  in  dispute 
consisting  wholly  or  in  part  of  mere  matters  of  account."  Whether  any  weight  is 
to  be  attached  to  the  word  "long"  in  the  one  case  in  contradistinction  to  "  mere" 
in  the  other,  is  doubtful ;  for  the  latter  section  has  been  held  to  authorize  a  refe- 
rence not  only  of  matters  of  mere  account  but  of  the  matters  in  dispute  either  in 
whole  or  in  part,  and  which  may  in  whole  or  in  part  consist  of  matters  of 
account:  section  161.  It  is  for  the  presiding  judge  to  determine  whether  the 
case  will  involve  the  investigation  of  "  long  accounts"  within  the  meaning  of  the 
statute.  As  to  what  is  a  long  account — whether  one  of  fifty  items,  or  twenty,  or 
ten,  or  five — the  judge  must  determine,  subject  to  have  his  order  reviewed  by 
the  court  in  banc  in  those  cases  only  in  which  it  can  be.  said  that  he  plainly  did 
not  exercise  any  discretion,  but  applied  the  clause  in  a  case  which  he  could  not 
possibly  imagine  came  within  it :   Wells  v.  Gzowslci  et  al,  14  U.  C.  Q.  B.  553. 

(u)  i.  e.  Either  of  demand  by  plaintiff  or  of  set-off  by  defendant. 

(v)  After  entry  of  the  record  at  nisi  prius,  the  judge  presiding  and  he  alone  is 
authorised  to  refer  it. 


in  referred 
cases. 
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accounts,      during  the  trial  (w)  direct  a  reference  of  all  issues  of  fact  in 

Judge  may  &  J  .      .  _      „     - 

directarefe-  the  cause,  or  of  such  of  the  said  issues  and  of  the  accounts 
part  and  a    and  matters  involved  in  all  or  any  sueh  issues  as  he  thinks 

verdict  as  to  „  , .  -    ,       _ 

other  parts,  fit,  (x)  taking  the  verdict  of  the  Jury  upon  any  issue  or  issues 
the 'whole  to  not  so  referred,  and  directing  a  verdict  to  be  entered  gene- 
thejury.       ^^  ^  ^  ^  ^  of  ^  ;ssueSj  for  eitber  party,  subject  to 

such  reference,  (j/~)  or  he  may  leave  all  or  any  issues  of  fact 
to  be  found   by  the  Jury,  referring   only   the   amount  of 
Appoint-       damages  to  be  ascertained ;  (z)  and  if  the  parties  agree  upon 
arwtrators    tne  arbitrators  (not  more  than  three),  the  names  of  those 
agreed  on  shall  be  inserted  in  the  order  of  reference,  (a)  but 
if  the  parties  cannot  agree,  the  Judge  shall  name  the  Arbi- 
trator or  Arbitrators,  and  appoint  all  other  terms  and  condi- 
As  to  tions  of  the  reference  to  be  inserted  in  such  order,  (6)  and 

ItS°    the  award  may  be  moved  against,  as  in  ordinary  cases,  (c) 
award.         within  the  first  four  days  of  the  Term  nest  after  the  making 
thereof,  (d)     And  the  Judge  directing  any  reference  under 

(w)  "  At  and  daring,"  which  may  mean  at  any  time  before  verdict  rendered. 

(x)  The  power  ia  to  refer  all  the  issues  or  such  of  the  issues,  together  with  the 
accounts  and  matters  involved  in  all  or  any  of  the  issues,  as  the  judge  may  see  fit. 

(y)  It  is  intended  in  one  way  or  the  other  to  dispose  of  all  the  issues  on  the 
record :  Wells  v.  Qzowski  et  al,  14  XT.  C.  Q.B.  653 ;  see  also  Newman  v.  The  Niagara 
Bist.  Mut.  Mre  Assur.  Co.  25  II.  C.  Q.B.  435.  If,  in  the  exercise  of  a  sound  discre- 
tion, all  be  referred,  then  the  verdict  will  be  a  general  one  for  one  or  other  of  the 
parties  subject  to  the  reference.  If  part  only  be  referred,  then  as  to  that  part 
such  will  be  the  verdict.  As  to  the  remaining  part  not  referred,  the  verdict  of 
the  jury  is  to  be  a  final  determination,  so  far  at  least  as  respects  the  reference, 
but  without  prejudice  to  the  right  of  either  party  to  move  against  the  verdict: 
Postea,  N.  R.  Sch.  Mo.  8. 

(2)  In  which  ease  the  verdict  of  the  jury  will  decide  the  cause  of  action,  and  be 
in  the  nature  of  interlocutory  judgment.  The  cause  of  action  decided  the  amount 
of  damages  to  be  recovered  in  respect  thereof  to  be  thereupon  found  by  the 
arbitrators. 

(a)  It  is  no  more  necessary  now  than  formerly  that  the  agreement  should  be 
in  writing.  The  consent  of  counsel  acting  in  court  will,  it  is  apprehended,  be 
conclusive  upon  the  parties.     It  may  afterwards  be  reduced  to  writing. 

(6)  Indorsements  would,  it  is  presumed,  be  a  sufficient  compliance :  see  Carter 
v.  Mansbridge,  Barnes,  55.  The  use  of  the  word  "  insert"  negatives  the  idea  of 
an  oral  order  of  reference  :  see  Ansell  v.  Evans,  7  T.  R.  1. 

(«)  See  section  165,  and  notes  thereto. 

(d)  The  court  unless  restricted  by  this  section  might  entertain  the  application 
after  the  time  limited,  but  such  indulgence  will  be  rarely  admitted :  see  note  v  to 
section  165.  The  time  is  "  within  the  first  four  days  of  the  term  next  after  the 
making  thereof."  The  time  for  moving  to  set  aside  awards  under  section  165  is 
"  within  the  first  six  days"  next  following  the  publication  of  the  award  to  the  par- 
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this  section  may  direct  such  reference,  (if  he  sees  fit  to  do 
so)  in  like  manner  as  he  has  power  to  do  under  the  two  last 
preceding  sections;  and  every  Arbitrator  appointed  under 
this  section  Bhall  be  subject  to  the  provisions  of  the  said  sec- 
tion, and  shall  have  the  powers  expressed  in  the  one  hundred 
and  sixty-first  section,  and  be  subject  to  the  same  regulations 
as  are  mentioned  and  provided  in  regard  to  Arbitrators  in 
and  by  the  one  hundred  and  sixty-third  section  of  this 
Act.  (e)  19  Vic.  c.  43,  s.  156 ;  20  Vic.  c.  58,  s.  3 ;  20  Vic. 
c.  57,  s.  12 ;  8  Vic.  c.  13,  s.  47. 

161.  (/)  In  actions  in  which  it  appears  to  the  Court  or  a  Howthe 
Judge  (g)  that  the  amount  of  damages  (7t)  sought  to  be  re-  damages 
covered  by  the  Plaintiff,  (i)  is  substantially  a  matter  of  cal-  certained  * 
culation,  (A)  it  shall  not  be  necessary  to  assess  the  damages  court  is^f 

ties."  Between  these  two  modes  of  expression  there  is  a  distinction  to  be  observed. 
The  general  rule  is,  that  an  award  is  published  and  made  so  soon  as  the  arbi- 
trator has  made  a  complete  award  and  is  functus  officio :  Henfree  v.  Bromley, 
6  East.  309;  Macarthur  v.  Campbell,  5  B.  <&  Ad.  518  ;  and  that  no  express  notice 
of  the  award  to  the  parties  is  necessary  to  impose  the  duty  of  obedience :  .  Child  v. 
Horden,  2  Bulst.  143 ;  Gable  v.  Moss,  1  Bulst.  44 ;  Bell  v.  Twentyman,  1  Q.  B.  766  ; 
Sodsdenv.  Harridge,  2  Wms.  Saund.  62  (4) ;  Potter  v.  Newman,  4  Dowl.  P.  C.  S04 ; 
Brooke  v.  Mitchell,  6  M.  <&  W.  473.  The  words  "  publication  of  the  award  to  tlie 
parties,"  as  used  in  section  165,  seem  to  be  taken  from  Eng.  Stat.  9  &  10  Wm.  IH. 
c.  15  :  "Watson  on  Awards,  3rd  Edn.  132;  and  it  appears  to  be  considered  that 
under  that  statute  the  time  does  not  begin  to  run  until  the  party  has  expressed 
notice  of  the  award:  note  z  to  section  165.  It  would  seem  that  under  the  section 
here  annotated  knowledge  of  the  award  having  been  made  would  be  sufficient  notice; 
though  there  is  certainly  a  conflict  of  authority :  see  Brooke  v.  Mitchell,  6M.it 
TV.  473 ;  Hemsworih  v.  Brian,  7  M.  &  G.  1009 ;  Macarthur  v.  Campbell,  5B.4  Ad. 
518 ;  Musselbrook  v.  Dunkin,  9  Bing.  605.  The  distinction  necessary  to  be  ob- 
served is  between  the  general  rule  under  which  the  parties  must  take  notice  of 
the  making  of  the  award  and  the  statute  of  Wm.  III.,  under  which  notice  must 
be  given  to  the  parties. 

(e)  The  latter  part  of  this  section  was  introduced  to  meet  difficulties  which 
presented  themselves  in  Wells  v.  Gzwoski  tt  al,  14  U.  G.  Q.  B.  553. 

(/)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  94.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  67. 

(g)  Relative  powers;  see  note  w  to  section  48. 

(A)  The  section  appears  to  extend  to  cases  of  unliquidated  as  well  as  liquidated 
demands. 

(i)  Eng.  Act  reads  "  sought "  instead  of  "  ought  to  be,"  the  words  in  this  act' 
The  words  "  ought  to  be  recovered"  will  bring  in  the  consideration  as  to  the  pro- 
per measure  of  damages  in  each  case.  The  distinction  between  ours  and  the  Eng- 
lish act  should  be  borne  in  mind  when  reading  decisions  under  the  latter. 

(k)  It  is  not  possible  to  lay  down  a  rule  that  will  satisfactorily  govern  all  cases 
as  to  when  a  demand  sought  is  "  substantially  a  matter  of  calculation."    The  word 
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opinion  that  by  a  Jury,  (?)  but  the  Court  or  a  Judge  may  direct  (m)  that 
ItantSuya    the  amount  for  which  final  judgment  is  to  be  signed,  (w)  shall 

"  substantially "  lias  been  introduced  into  the  definition,  because  it  is  intended 
that  the  section  shall  have  a  very  extended  application.  In  all  cases  where  a 
matter  could  be  referred  to  the  master  to  compute  what  was  due  before  the  pass- 
ing of  the  C.  L.  P.  Act,  it  can  now,  it  is  apprehended,  be  referred  to -the  master 
to  ascertain  the  amount  for  which  final  judgment  is  to  be  entered,  and  apparently 
this  power  extends  much  further.  Under  the  statute  the  courts  will  now  direct 
the  damages  to  be  ascertained  by  the  master  in  cases  where  they  would  not  have 
clone  so  before  the  C.  L.  P.  Act :  Crooks  v.  Dickson,  1  U.  C.  L.  J.  N.  S.  207,  per. 
Richards,  C.  J.  An  action  for  damages  for  the  non-repair  of  a  house  is  put  by 
the  commissioners  as  an  example  of  their  meaning.  To  sucli  and  "the  like"  cases 
the  act  is  designed  to  apply.  Thus  in  an  action  of  covenant  for  rent  an  order  by 
a  judge  in  chambers  directing  the  master  to  allow  the  plaintiff  interest  on  the 
amount  claimed  on  the  writ  of  summons,  not  specially  endorsed  from  the  date  of 
the  writ  was  held  to  have  been  properly  made,  though  no  interest  was  claimed  in 
the  declaration :  Crooks  v.  Dickson,  \  U.  C.  L.  J.  N.  S.  207.  In  an  action  for 
goods  sold  and  delivered  after  interlocutory  judgment,  if  any  dispute  is  likely  to 
arise  as  to  quality  or  price,  there  may  be  a  reference  under  this  section :  Hutchi- 
son v.  Sideaways,  1,4  U.  C.  Q.B.  472.  The  fact  of  defendant  being  out  of  the  juris- 
diction is  no  objection  to  a  reference  under  this  section:  Crooks  v.  Dickson,  1  U. 
C.  L.  J.  N.S.  207.  There  is  a  discretion  that  rests  in  the  court  or  judge,  to  refuse 
an  application  under  this  section,  where  the  claim,  though  substantially  a  matter 
of  calculation,  is  of  an  intricate  nature,  involving  more  than  mere  computation : 
see  further  Messin  v.  Lord  Massareene  et  ux,  4  T.  R.  493 ;  Maunsell  v.  Lord  Mas- 
sareene,  5  T.  R.  87 ;  Nelson  v.  Sheridan,  8  T.  R.-  895 ;  Denison  et  al  v.  Mair,  14 
East.  622. 

(I)  The  English  act  reads  "to  issue  a  writ  of  inquiry,"  instead  of  "  to  assess  the 
damages  by  a  jury."     Our  practice  is  different :  see  section  149. 

(m)  The  power  to  make  the  directions  here  authorized  must  be  invoked  upon 
a  proper  application  supported  by  affidavit.  In  a  case  decided  under  this  section 
the  affidavit  read  thus,  "  that  this  action  is  brought  to  recover  the  sum  of,  <Ssc, 
for  goods  sold  and  delivered,  and  interest  thereon ;  that  a  writ  of  summons,  copy 
of  declaration  (on  common  counts  only),  bill  of  particulars,  and  notice  to  plead, 
have  been  duly  served  at  intervals ;  that  interlocutory  judgment  was  signed  on, 
<&c,  for  want  of  a  plea  ;  that  the  amount  claimed  can  be  correctly  ascertained  by 
a  reference  thereof  to  the  judge  of  the  county  court  of  the  county  of  Hastings," 
(fee. :  Lewis  v.  Harnden,  MS.  Cham.  Oct.  28,  1866,  Burns,  J.  The  order  may  be  as 
follows :  "  I  do  order  that  the  amount  for  which  final  judgment  is  to  be  signed  in 
this  action  shall  be  ascertained  by,"  <fec.  The  application  may  be  made  notwith- 
standing the  death  of  plaintiff  after  the  signing  of  interlocutory  judgment :  sections 
140,  141,  also  8  &  9  Wm.  III.  cap.  11,  s.  6.  The  reason  that  such  is  and  should 
be  the  law  is  well  explained  in  Beryer  v.  Green,  1  M.  &  S.  229.  "  It  is  perfectly 
clear  that  final  judgment  may  be  signed  notwithstanding  the  death  of  the  party, 
and  that  the  court  will  not  set  it  aside  on  account  of  his  death  before  it  was 
signed.  This  is  an  application  (computation)  merely  to  inform  the  court  for  what 
damages  judgment  might  be  signed,  and  if  this  preliminary  step  were  not  neces- 
sary, the  party  might  at  once  sign  final  judgment.  If  then  the  court  would  permit 
final  judgment  to  be  signed,  notwithstanding  the  death  of  the  party,  they  will 
hardly  on  that  account  refuse  this  rule,  which  is  only  a  means  of  getting  final 
judgment:"  lb. per  LeBlanc,  J. 

(n)  To  entitle  a  party  to  proceed  under  this  section  it  must  appear  that  inter 
locutory  judgment  has  been  in  fact  signed.  The  right  of  action  being  thereby 
admitted  the  amount  of  damages  sustained  in  consequence  thereof  is  the  only 
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be  ascertained — if  the  proceedings  be  carried  on  in  the  prio-  J™^*"^, 
cipal  Office  at  Toronto,  by  the  Clerk  of  the  Crown  and  Pleas 
of  the  proper  Court  (o) — or,  if  the  proceedings  be  carried  on 
in  the  Deputy  Clerk's  Office  in  any  County-,  then  by  the  Judge 
of  the  County  Court  of  such  County  (p) — or,  if  the  proceed- 
ings be  carried  on  in  any  County  Court,  then  by  the  Clerk 
thereof;  and  the  attendance  of  wituesses  and  the  production 
of  documents  before  such  Clerk  of  the  Crown,  or  Judge  or 
Clerk  of  the  County  Court,  may  be  compelled  by  stibpcerm, 
in  the  same  manner  as  before  a  Jury  upon  an  assessment  of 
damages;  (5)  and  such  Clerk  of  the  Crown  or  Judge  or  Clerk 
of  the  County  Court,  respectively,  may  appoint  the  day  for 
hearing  the  case,  and  may  adjourn  the  inquiry  from  time  to 
time,  as  occasion  requires;  (r)  and  such  Clerk  of  the  Crown, 
or  Judge  or  Clerk  of  the  County  Court,  (as  the  ease  muy  be,) 
shall  indorse  upon  the  rule  or  order  for  referring  the  amount 
of  damages  to  him,  the  amount  found  by  him,  and  shall  de- 
liver the  rule  or  order  with  such  endorsement  to  the  Plain- 
tiff, (s)  and  such  aud  the  like  proceedings  may  thereupon  be 
had,  as  to  taxation  of  costs,  signing  judgment,  and  otherwise, 

thing  to  be  ascertained.  The  taking  of  the  enquiry  and  entering  final  judgment 
are  only  the  conclusions  and  necessary  consequences  of  the  interlocutory  judg- 
ment. The  court  itself  if  so  pleased  might  insist  upon  entering  judgment,  assess 
the  damages,  and  give  final  judgment  thereupon :  Holdipp  v.  Otmay,  2  "Wins. 
Saund.  107,  note  2.  ' 

(0)  i.  e.  Of  the  court  in  which  the  action  has  been  instituted. 

(p)  In  an  action  on  a  promissory  note,  commenced  in  the  office  of  a  deputy 
clerk  of  the  crown,  to  which  there  was  no  defence  and  interlocutory  judgment 
had  been  signed  before  this  act  came  into  force,  the  matter  was  referred  to  the 
judge  of  the  county  in  which  the  proceedings  had  been  commenced :  Allan  v. 
Skead,  2  U.  C.  L.  J.  213,  per  Burns,  J. 

(q)  The  moment  the  court  has  pronounced  interlocutory  judgment  it  may 
award  a  writ  of  inquiry:  Bussen  v '.  Hayward,  5  B.  &  Al.  752.  Consequently 
there  is  nothing  to  hinder  an  application  for  a  reference  under  this  section  being 
made  on  the  day  when  interlocutory  judgment  is  signed.  It  has  been  held  that 
there  cannot  be  separate  rules  to  compute  against  joint  defendants :  Field  v. 
Pooley  et  al,  3M.4G,  765.  In  such  cases  therefore,  there  should  be  one  reference 
only  under  this  act.  In  some  respects,  particularly  as  regards  the  attendance  of 
witnesses  or  production  of  documents,  the  practice  under  this,  section  will  re- 
semble the  practice  as  to  arbitrations :  see  notes  to  section  163. 

(r)  Notice  of  assessment  must  be  served  :  see  Curruthers  v.  Rykert  et  al,  7  U.  C. 
L.  J.  184. 

(s)  This  manifestly  intends  references  only' upon  application  of  plaintiffs  after 
judgment,  signed  by  default. 
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as  upon  the  finding  of  a  Jury  upon  an  assessment  of  dam- 
ages. (0    19  Vic.  c.  43,  s.  143 ;  19  Vic.  c.  90,  s.  14. 

162.  (u)  Upon  any  compulsory  reference  under  this 
may  make  Act,  (y)  or  upon  any  reference  by  consent  of  parties  (w) 
form  of"  e  where  the  submission  is  or  may  bfe  made  a  rule  or  order 
special  case.  of  aQy  of  th(j  guperior  Courts  of  Law  or  Equity,  (x)  and 


(t )  In  England  there  is  a  rule  to  the  effect  that  "  on  a  reference  to  the  master 
to  ascertain  the  amount  for  which  final  judgment  is  to  be  signed ;  the  master's 
certificate  shall  be  filed  when  the  judgment  is  signed:"  No.  171  H.  T.  1853. 

(«)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  5. 

(v)  i.  e.  Under  section  158  or  160  of  this  act. 

(w)  Or  upon  any  reference  by  consent  of  parties.  By  this  expression  is  meant 
such  references  as  might  be  or  were  commonly  made  before  the  passing  of  this 
act.  ,  Disputes  between  parties  of  whatever  nature,  provided  an  action  at  law  or 
suit  in  equity  will  lie  by  one  party  against  the  other,  may  as  a  general  rule  be  the 
subject  of  a  reference  by  consent:  for  instance,  all  matters  in  dispute  concerning 
any  personal  chattel  or  personal  wrong.  Thus,  breaches  of  contract  generally, 
breaches  of  promise  of  marriage,  trespasses,  assaults,  charges  of  slander,  differ- 
ences respecting  partnership  transactions  or  the  purchase  price  of  property,  and 
questions  relating  to  tolls.  Things  in  realty  as  well  as  personalty  may  be  sub- 
mitted, and  if  there  be  an  award  of  the  possession  of  the  realty,  the  court  may 
enforce  such  award  as  if  it  were  a  judgment  in  ejectment:  section  174.  Practi- 
cally, therefore,  no  distinction  any  longer  exists  in  this  respect  between  realty 
and  personalty.  It  is  in  the  power  of  an  arbitrator  by  his  decision  to  give  to  the 
party  in  whose  favor  he  awards,  a  right  to  the  property  in  dispute,  whether  per- 
sonal or  real.  As  to  realty  see  0' Dougherty  v.  Fretwell,  11  U.  C.  Q.  B.  65 ;  The 
Great  W.  Railway  Co.  v.  Baby  et  al,  12  IT.  C.  Q.  B.  106;  McPherson  v.  Walker, 
1  Prac.  E.  30,  per  Draper,  J. ;  Doe  d.  McDonald  v.  Long,  4  U.  C.  Q.  B.  146  ;  Doe 
d  Galbraith  v.  Walker,  E.  T.  2  Vic.  MS.  R.  <&  H.  Dig.  "  Arbitration  and  Award," 
IV.  (3)  9. 

(x)  This  is  made  to  depend  upon  the  Eng.  Stat.  9  <fe  10  Wm.  III.  cap.  15,  s.  1, 
and  section  176  of  this  act.  Though  both  enactments  are  very  general  in  their  pur- 
port, the  latter  (which  see)  is  the  more  extensive.  It  was  not,  before  the  statute 
9  &  10  Wm.  III.,  in  the  power  of  parties  out  of  court  by  any  agreement  either 
before  or  after  award  to  bring  themselves  into  court  and  create  a  jurisdiction  to 
issue  process  of  contempt :  Niclwls  v.  Chalie,  14  Ves.  265 ;  Lyall  etal  v.  Lamb,  4  B. 
&  Ad.  468 ;  Steers  v.  Harrop,  1  Bing.  133.  The  statute  enacts  that  the  submission 
may  be  made  a  rule  "  of  any  court  of  record."  These  words  have  been  held  to 
include  the  English  court  of  Chancery :  Pawnall  v.  King,  6  Ves.  10.  The  statute 
also  enacts  that  the  parties  shall  "insert"  their  consent  to  make  the  submission  a 
rule  of  court  in  the  submission  itself.  It  has  therefore  been  held  that  a  parol 
submission  cannot  be  made  a  rule  of  court  under  the  statute :  Ansell  v.  Mans, 
1  T.  R.  1.  And  though  it  is  enacted  that  the  consent  shall  be  "inserted,"  still  in 
a  case  where  the  consent  clause  was  no  part  of  the  condition  of  the.bond,  but  was 
written  under  it  before  execution  and  not  signed,  the  submission  was  made  a 
rule  of  court:  Carter  v.  Mansbridge,  Barnes,  55.  Semble.  Where  the  submission 
at  the  time  of  the  execution  thereof  does  not  contain  the  consent,  a  clause  added 
several  months  Afterwards  will  not  supply  the  defect  so  as  to  admit  of  the  sub- 
mission being  made  a  rule  of  court :  In  re  Thirkell  et  al,  2  U.  C.  Q.B.  173.  If  the 
consent  be  inserted  and  properly  executed,  it  is  not  in  the  power  of  either  party 
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upon  any  compulsory  reference  under  this  Act,  or  by  con- 
sent of  parties  in  any  cause  in  a  County  Court  made  by 
rule  or  order  of  such  Court,  (y)  the  arbitrator  (z)  may,  if 
he   thinks  fit,   (zz)   and  if  it  is  not  provided  to  the  con-  thereof. 

to  revoke  his  submission  without  leave  of  the  court :  see  section  1  79,  which  is 
a  transcript  of  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  39.  The  statute  limits  no 
time  within  which  the  application  to  enforce  the  award  must  be  made.  It 
has  been  held  that  it  is  no  objection  to  the  making  of  a  submission  a  rule  of 
court  that  all  the  proceedings  taken  under  such  submission  were  null  and  void: 
Anon,  10  Jur.  525.  An  objection  to  the  validity  of  an  award,  even  though  appa- 
rent on  its  face,  iB  no  objection  to  making  the  submission  a  rule  of  court :  ffem- 
ming  v.  Swinnerton,  5  Hare,  350.  "Where  two  parts  of  a  deed  of  submission  were 
executed,  and  the  arbitrator  indorsed  the  enlargements  of  the  time  for  making 
the  award  on  one  part,  the  court  compelled  the  party  in  whose  possession  that 
part  was  to  make  it  a  rule  of  court:  Hire  Smith  v.  Blake,  8  Dowl.  P.O.  130;  see 
also  Lord  Boston  v.  Mesham,  lb.  .867.  Where  it  was  necessary  to  make  a  submis- 
sion a  rule  of  court  hefore  moving  to  set  it  aside,  and  the  party  in  whose  favor 
the  award  was,  refused  to  produce  the  submission,  the  court  permitted  a  copy 
to  be  made  a  rule  of  court  for  the  purpose :  In  re  Plews  and  Middleton,  6  Q.  B. 
845.  As  to  a  reference  from  nisi  prius,  the  order  does  not  belong  to  either  party; 
but  the  party  holding  it  holds,  it  for  the  benefit  of  both  parties,  and  is  bound  to 
produce  it  when  required:  Bottomley  v.  Buckley  et  al,  4  D.  &L.  157.  Where  the 
making  of  a  submission  a  rule  of  court  was  delayed,  until  the  time  limited  for 
setting  aside  the  award  had  elapsed,  the  court  ordered  the  party  who  delayed  it 
to  allow  the  opposite  party  to  move  to  set  it  aside  nunc  pro  tunc:  lb. ;  see  also  In 
re  Tlie  Midland  Railway  Co.  and  Heming,  4  D.  &  L.  788. 

(y)  Thus  making  the  practice  in  this  respect  in  the  county  courts  and  superior 
courts  of  law  uniform. 

(z)  The  arbitrator  appointed  to  act,  whether  of  the  legal  profession  or  not, 
and  whether  the  matter  referred  to  him  involve  questions  of  law  or  of  fact,  is, 
it  appears,  authorised  in  his  discretion  to  decide  such  questions :  see  Jupp  et  al  v. 
Grayson,  1  C.  M.  cfc  R.  523;  Young  v.  Walter,  9  Ves.  364;  Perrimanv.  Steggall, 
9  Bi'ng.  679 ;  Holmes  v  Higgins,  1  B.  &  C.  74 ;  Campbell  v.  Twemlon,  1  Price,  81  ; 
Wilson  et  al  v.  King,  2  C.  &  M.  689 ;  Hall  v.  Ferguson  et  al,  4  0.  S.  392.  If  he  decline 
of  himself  to  decide  questions  of  law,  he  is  enabled  by  the  section  under  consider- 
ation to  Btate  his  award  "  in  the  form  of  a  special  case  for  the  opinion  of  the 
court."  But  there  is  no  obligation  on  him  to  do  so  :  Gibbon  v.  Parker,  5  L.  T. 
N.  S.  584.  In  questions  of  perplexity  an  arbitrator  will  feel  the  propriety  of 
adopting  this  latter  course,  rather  than  rely  upon  his  own  judgment.  But  sup- 
posing he  resolves  himself  to  decide  incidental  points  of  law,  it  does  not  follow 
that  if  he  proceed  upon  a  mistaken  view  of  a  clear  principle  of  law  the  court  will 
not  set  aside  his  award :  Richardson  et  alv.  Nourse  et  al,  3  B.  &  Al.  239,  per  Abbott, 
C.  J.  In  this  respect  there  is  no  difference  between  compulsory  references  and  refe- 
rences by  consent:  Bbgge  v.  Burgess,  3  H.  &  "S.  293  ;  Hodgkinson  v.  Fernie  et  al, 
3  C.  B.  N.S.  189;  Baguellyy.  Marthwick,  4  L.  T.  N.S.  245.  Under  such  circum- 
stances the  court,  if  there  be  no  sufficient  reason  for  setting  aside  the  award,  may 
remit  the  matters  in  dispute  "to  the  reconsideration  and .  redetermination  of  the 
arbitrator:"  section  164.  But  will  only  so  remit  where  there  is  power  to  set  aside 
the  award :  Hogge  v.  Burgess,  3  H.  &  N.  293  ;  Zatta  v.  Wallbridge,  7  TJ.  C.  L.  J.  207. 

(zz)  This  section  is  one  which  enables  the  arbitrator  to  state  a  case,  but  does 
not  make  it  obligatory  upon  him  to  do  so.  He  may  do  so  if  he  "  see  fit,"  that  is, 
he  is  not  bound  to  do  so  if  he  do  not  see  fit.    Where,  by  the  terms  of  an  order  of 
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trary,  (a)  state  his  award  as  to  the  whole  or  any  part  there- 
of, (i)  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court,  (c)  and  when  an  action  has  been  referred,  (d)  judg- 
ment, if  so  ordered,' may  be  entered  according  to  the  opinion 
of  the  Court,  (e).,  19  Vic.  c.  43,  s.  86;  19  Vic.  c.  90,  s.  12; 
8  Vie.  c.  13,  s.  47. 
beforeartf       1©^.  (/)  The  proceedings  upon  any  such  arbitration  as 

* 
reference  made  before  the  C.  L.  P.  Act,  an  arbitrator  was  at  liberty  to  raise  any 
point  at  law  for  the  opinion  of  the  court :  Held  that  he  was  not  bound  to  do  so : 
Wood  v.  Hotham,  5  M.  &  W.  674 ;  Miller  et  al  v.  Shullleworlh,   7  C.  B.  105  ;  see 
preceding  note  to  this  section. 

(a)  It  might  be  inferred  from  this  section,  taken  alone,  that  an  express  pro- 
vision to  the  contrary  would  be  requisite ;  but  this  section  and  that  of  section 
176  of  this  act  are  in  pari  materia.  Indeed,  as  relates  to  "  references  by  consent," 
both  provisions  occupy  a  common  ground.  The  latter  section  provides  that 
.eijery  agreement  or  submission  to  arbitration  by  consent  may  be  made  a  rule  of 

court,  "unless  such  agreement  contain  words  purporting  that  the  parlies  intend  that 
it  should  not  be  made  a  rule  of  court."  The  intention  of  the  instrument,  even  in 
the  absence  of  express  provision  raust"govern  in  either  case. 

(b)  "As  to  the  whole  or  any  part  thereof,"  i.  e.  of  the  matters  referred. 

(c)  It  has  been  considered  before  the  C.  L.  P.  Act  that  an  arbitrator  could  not, 
without  leave  expressed  in  the  order  of  reference  or  submission,  state  a  case  for 
the  opinion  of  the  court :  Bradbee  v.  The  Governors  of  Christ's  Hospital,  2  Dowl. 
N.  S.  164;  sed  qu.  see  Wood  v.  Hotham,  5  M.  &  ~W.  674.  It  has  always  been 
usual  for  well-drawn  submissions  and  orders  of  reference  to  contain  a  clause  to 
the  effect  that  the  arbitrator  might  in  his  discretion  state  any  point  of  law  on  the 
face  of  his  award  for  the  opinion  of  the  court.  And  it  has  been  held  that  if  it 
clearly  appear  upon  the  reading  of  an  award  that  the  arbitrator  intended  to  leave 
a  particular  question  of  law  open,  the  court  will  consider  it :  Sherry  v.  Oke  et  al, 
3  Dowl.  P.  C.  349.  Where  an  arbitrator  to  whom  a  cause  was  referred  by  order  of 
reference  directed  a  verdict  for  a  certain  sum  to  be  reduced  to  a  lesser  sum,  if  the 
court  should  be  of  opinion  that  it  ought  to  be  so,  a  motion  for  that  purpose  was 
said  by  Parke,  B, ,  to  be  in  substance  a  motion  to  set  aside  the  award :  Anderson 
v.  Fuller,  7  Dowl.  P.  C.  52.  Form  of  special  case  under  this  enactment  see  N. 
K.  Form  4. 

(d)  Besides  mere  matters  of  account  which  may  under  sections  158  or  160  of  this 
act  be  compulsorily  referred  at  any  time  after  writ,  it  may  be  mentioned  that 
where  there  is  a  cause  depending,  a  rule  of  court  or  a  judge's  order,  or  on  the 
trial  an  order  of  nisi  prius  referring  the  cause  to  arbitration,  may  at  common  law 
be  drawn  upon  consent  of  the  parties:  Russell  Arb.  3rd  Ed.  72,  referring  to 
Lucas  v.  Wilson,  2  Burr.  701 ;  Harrison  v.  Smilh,  1  D.  <fe  L.  S76. 

(e)  The  opinion  of  the  court  obtained  under  such  circumstances  is  in  effect  the 
decision  of  the  arbitrator,  and  therefore,  notwithstanding  the  statement  of  the 
special  case  by  the  arbitrator,  the  judgment  of  the  court  upon  the  matter  referred 
is  final,  and  entitles  the  successful  party  to  enter  his  judgment  and  issue  execution. 
Form  of  judgment  see  N.  R.  Forms  12,  28. 

(/)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  7.  The  object  of  this 
section  is  to  make  the  proceedings  contemplated  conformable  as  far  as  circum- 
stances will  permit  to  proceedings  before  arbitrators  appointed  by  consent  of 
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aforesaid  shall,  except  otherwise  directed  by  this  Act  or  by  trator,  and 

.     .  ,  i      '   ■  t  e  1.     k*8  power  to 

the  submission  or  document  authorizing  the  reference,   be  teas  upon 
conducted  in  like  manner  and  be  subject  to  the  same  rules  (g~)  consent. 

parties.     Also  to  assimilate  all  subsequent  proceedings  to  the  existing  practice 
upon  a  reference  by  consent. 

(g)  The  mode  in  which  proceedings  upon  a  reference  to  arbitration  should  be 
conducted  must,  in  the  absence  of  express  directions  in  the  rule  or  order  of  refe- 
rence, depend  much  upon  the  discretion  of  the  arbitrator :  see  Tillam  v.  Copp, 
5  Q.  B.  211.  It  rests  with  him  to  appoint  the  time  and  place  of  meeting,  and  it 
is  the  duty  of  the  parties  to  attend  to  his  appointment :  Fetherstone  v.  Cooper, 
9-Ves.  67.  When  the  time  and  place  has  been  appointed,  and  the  parties  or  their 
attorneys  (see  Allan  v.  Brown,  Tay.  U.  C.  R.  335)  informed  thereof,  (la  re  John- 
son and  Municipality  of  Gloucester,  12  U.  C.  Q.  B.  135)  they  must  attend  with  all 
necessary  witnesses.  If  either  parjy  absent  himself  after  being  notified  to  attend, 
it  is  in  the  power  of  the  arbitrator  to  proceed  ex  parte :  see  Wood  v.  Leake,  1 2  Ves. 
412  ;  Barcourt  v.  Ramsbottom,  1  J.  &  W.  612;  Scott  v.  Van  Sandau,  6  Q.  B.  237. 
But  to  warrant  him  in  so  proceeding  there  ought  to  be  a  very  strong  case :  see 
Gladwin  v.  Chilcote,  9  Dowl.  P.  C.  550;  Proudfootv.  Trotter  at  al,  6  0.  S.  163. 
Either  party  may  be  represented  by  counsel,  and  it  would  be  prudent  for  the 
party  who  intends  to  engage  counsel  to  notify  the  opposite  party  of  such  his 
intention.  This  course  will  both  prevent  surprise  at  the  hearing  and  at  the  same 
time  remove  all  suspicion  of  a  desire  to  take  undue  advantage.  It  will  be  proper 
for  the  arbitrator  to  regulate  the  proceedings  of  parties,  such  as  examination  of 
witnesses,  address  of  counsel,  cfcc,  by  analogy  to  the  practice  of  the  courts  under 
similar  circumstances.  The  discretion  of  the  arbitrator,  when  there  is  a  cause  in 
court,  is  at  all  times  subject  to  .the  supervision  of  the  court  in  which  the  cause 
was  commenced.  The  court  has  power  not  only  to  review  his  decision  bnt  to  set 
aside  his  award,  if  it  be  made  to  appear  that  he  has  acted  unfairly  towards  either 
party :  Great  Western  Railway  Co,  v.  Baby  et  al,  1 2  U.  C.  Q.  B.  1 06.  For  instance,  if 
he  refuse  to  receive  evidence  tendered  to  him  by  either  party,  though  he  may  be  of 
opinion  that  he  has  sufficient  evidence  before  him:  see  PMpps  v.  Ingram,  3  Dowl. 
P.  C.  669 ;  Hamilton  v.  Wilson,  4  0.  S.  16 ;  In  re  Bull  v.  Bull,  6  IT.  C.  Q.  B.  357 ;  lnre 
McMullen  et  al,  2  U.C.Q.B.  175 ;  Grisdale  v.  Boulton,  1  TJ.C.Q.B,  407.  Yet  if  he  refuse 
the  evidence  as  being  inadmissible,  it  appears  his  decision  will  rarely  if  ever  be 
disturbed :  see  Symes  v.  Goodfellow,  4  Bowl.  P.  C.  642.  In  some  cases  it  may 
appear  very  indispensable  that  an  arbitrator  should  within  proper  limits  be 
allowed  to  deviate  from  the  ordinary  rules  which  govern  courts  of  justice;  for  in- 
stance, he  may  properly  and  conveniently  take  the  examination  of  a  sick  or  infirm 
person  at  the  house  of  such  person :  Tillam  v.  Copp,  5  C.  B.  214,  per  Maule,  J. 
But  the  deviation  must  not  be  an  unnecessary  or  a  glaring  departure  from  well 
established  rules  of  practice.  Thus  an  arbitrator  has  no  power  privately  to 
examine  a  party  to  a  reference  upon  his  own  behalf.  Such  a  proceeding  would 
be  contrary  to  the  rules  for  the  regulation  of  evidence,  adopted  both  by  courts  of 
law  and  equity:  In  re  Hick  et  al,  8  Taunt.  694;  Dobson  et  al  v.  Groves  el  al,  6  Q. 
B.  637  ;  Davis  v.  Birdsall  et  al,  2  U.  G.  Q.  B.  199  ;  see  also  remarks  of  McLean,  J., 
in  Boyle  v.  Humphrey  et  al,  h  Prac.  R.  188.  If  the  order  of  reference  require 
the  arbitrator  to  take  evidence  upon  oath,  he  would  not  be  justified  in  receiving 
the  affidavits  of  parties  not  attending:  see  Banks  v.  Banks,  1  Gale,  46.  It  liberty 
be  given  to  him  so  to  examine  the  parties,  he  may  or  may  not  do  so  in  the  exer- 
cise of  his  discretion :  see  Smith  v.  Goff,  3  D.  &  L.  47.  It  is  in  the  power  of  the 
court  or  a  judge  from  time  to  time,  if  necessary,  to  remit  the  matters  referred  or 
any  part  thereof  to- the  redetermination  of  the  arbitrator:  see  section  164  of  this 
act.  It  is  also  in  the  power  of  the  court  either  to  allow  a  revocation  of  the  sub- 
mission or  reference :  see  James  v.  Aitwood,  7  Scott,  841 ;  Faviell  v.  The  Eastern 
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and  enactments  as  to  the  power  of  the  arbitrator  and  of  the 
Court,  the  attendance  of  witnesses,   (It)   the  production  of 

Counties  Railway  Co.  6  D.  <&  L.  54;  or  to  enlarge  the  time  for  making  the  award: 
Jones  etalr.  Russell,  5  U.  C.  Q.B.  303;  see  also  section  172,  and  notes  thereto.  An 
arbitrator,  if  he  award  the  payment  of  a  sum  of  money,  may  as  a  general  rule  name 
a  day  for  the  payment.  The  rule  is  different  where  a  cause  only  is  referred,  or 
where  a  reference  is  made  for  no  other  purpose  than  to  make  an  estimate  or  fix  a 
price,  or  where  the  terms  of  the  submission  contain  something  restricting  the 
arbitrator  in  this  respect:  Addison  v.  Corbet/,  11  U.  C.  Q.  B.  433.  An  arbitrator 
should  at  all  times  be  careful  neither  to  overstep  the  bounds  of  propriety,  nor 
with  reference  to  the  subject  matter  of  his  award  to  exceed  the  authority  con- 
ferred upon  him  by  the  submission  or  reference.  If  he  do,  although  the  excess 
may  in  some  cases  be  rejected  as  surplusage,  in  others  it  may  be  a  ground  for 
setting  aside  his  awaTd :  see  the  followingcases — Aitcheson  v.  Garget/, 2 Bing.  199; 
Taltersall  v.  Groote,  2  B.  <fcP.  131 ;  Shaw  v.  Turton,  4  O.  S.  100  ;  Brown  v.  Watson, 
6  Bing.  N.  C.  118  ;  Boodle -v.  Davies,  3  A.  &  E.  200 ;  Morleyv.  Newman,  5D.AB. 
317  ;  Hutchinson  v.  Blackwell,  8  Bing.  331 ;  Jackson  et  al  v.  Clarke,  13  Price,  28; 
Cat/me  v.  Watts,  3  D.  AR.  224  ;  Gray  v.  Gviennap,  1  B.  &  Al.  106  ;  Harding  v.  For. 
shaw,  4  Dowl.  P.  C.  761  ;  Donlan  v.  Brett,  2  A.  &  E.  344 :  Watson  v.  Black,  H.  T. 
4  Vic.  MS.  R.  &  H.  Dig.  "Arbitration  and  Award,"  III.  (2)  2-;  Cock  v.  Gent,  13  M. 
<SiW.  364 ;  Mathew  v.  Davis,  1  Dowl.  N.  S.  679  ;  Hawkyardetal  v.  Stocksetal,  2D. 
&  L.  937 ;  Round  v.  Hatton,  10  M.  &  W.  660 ;  Eastern  Counties  Railway  Co.  v. 
Robertson,  6  M.  &  G.  38;  In  re  Tandy,  9  Dowl.  P.  C,  1044;  Boyes  v.  Btuck,  13  C. 
B.  652  ;  taw  et  al  v.  Blackburfowi  1 4  C.  B.  77 ;  Hill  y.  Hill  etal,  1 1  U.C.  Q.B.  262 ; 
Great  Western  Railway  Co.  y.  Hunt,  12  U.  C.  Q.B.  124;  same  Plaintiffs  v.  Dougall, 
lb.  131 ;  same  Plaintiffs  y,  Dodds,  lb.  133  ;  In  re  Miller  and  Great  Western  Railway 
Co.  13  U.C.  Q.B.  582;  Faulkner  v.  Saulter,  1  Prac.R.48;  In  re  Haley  et  al,  lb.  173. 
If  there  be  any  just!  cause  for  setting  aside  an  award  the  party  aggrieved  must 
take  good  care  to  move  within  the  time  limited  by  statute  or  rule  of-  eoHrt :  see 
Crooks  v.  Chisholm  el  al,  4-  O.  S.  123,  per  Robinson,  C.  J. 

(h)  The  court,  if  not  empowered  at  common  law  (see  Wansell  v.  Southwood, 
4  M.  &  R.  359  ;  Webb  v.  Taylor,  1  D.  <fc  L.  676)  to  command  the  attendance  of 
witnesses  and  production  of  documents  before  an  arbitrator  upon  an  order  of  refe- 
rence, has  full  power  so  to  do  by  statute:  see  section  180  of  this  act.  The  courts 
of  common  law  are  not  deprived  by  the  statute  of  their  concurrent  jurisdiction  to 
swear  the  witnesses:  James  y.  Attwood,  5  Bing.  N.  C.  628.  And  the  arbitrator, 
on  the  other  hand,  may  swear  the  witnesses,  notwithstanding  the  order  of  refe- 
rence directs  them  to  be  sworn  before  the  judge  of  assize:  Hodsoll  v.  Wise,  4  M. 
&  W.  536;  see  section  182.  If  the  witness  whose  attendance  is  necessary  be  a 
prisoner  in  close  custody  the  court  may  grant  a  habeas  corpus,  in  order  that  he  may 
be  brought  before  the  arbitrator :  Graham  et  al  v.  Glover  et  al,  5  El.  &  B.  5  91 ;  Mars- 
den  v.  Omrbury,  18  C.  B.  34.  Where  it  is  requisite  to  resort  to  the  above  com- 
pulsory proceeding,  an  order  for  the  attendance  of  the  witnesses  may  be  obtained 
either  upon  motion  in  practice  court  or  on  application  to  a  judge  in  chambers 
grounded  on  affidavit.  The  affidavit  should  set  forth  the  existence  of  the  refe- 
rence either  shortly  in  words  or  by  verifying  a  copy  of  the  rule  or  order  author- 
izing the  same — the  names  of  the  witnesses  and  the  county  in  which  they  reside, 
or  if  their  residence  be  not  known,  should  set  forth  facts  sufficient  to  satisfy  the 
court  or  the  judge  that  they  cannot  at  the  time  of  the  making  of  the  affidavit  be 
found.  If  a  document  be  required  to  be  produced  it  should  be  properly  described 
as  in  a  subpatna  duces  tecum.  It  should  also  be  stated  that  the  attendance  of  the 
witness  or  production  of  the  document  is  material.  The  rule  or  order  will  be 
absolute  in  the  first  instance.  The  court  in  granting  it  acts  in  a  ministerial  rather 
than  in  judicial  capacity:  In  re  The  Guarantee  Society  and  Levy,  1  D.  <fc  L.  907.' 
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documents,  enforcing  (i)  or  setting  aside  the  award,  or  other- 

The  rule  or  order  -when  obtained,  and  a  copy  of:  the  arbitrator's  appointment  should, 
if  possible,  be  served  on  the  witness,  and  his  reasonable  expenses  tendered  to  him 
at  the  time  of  the  Service  thereof.  To  bring  him  into  contempt  the  originals  should 
be  shown  to  him.  The  parties,  their  attorneys,  counsel,  and  witnesses,  in  going 
to,  attending  to,  and  returning  from  the  arbitration,  are  privileged  in  the  same 
manner  as  on  a  trial  at  law :  Webb  v.  Taylor,  1D.4I.  676  ;  Spence  v.  Stuart, 
3  East,  89  ;  Randall  v.  Gurney,  3  B.  <fc  Al.  252 ;  Ricketts  v.  Gurney,  1  Chit.  E.  682. 
A  voluntary  attendance  when  the  witness  might  be  compelled  to  attend  is  equally 
privileged :  Webb  v.  Taylor,  1  D.  &  L.  676.  The  privilege  holds  good  during  the 
adjournment  of  the  arbitration  from  one  period  to  another  of  the  same  day,  or 
when  the  adjournment  is  from  day  to  day ;  but  not  when  many  days  are  to 
elapse  before  the  next  meeting :  Spencer  v.  Newton,  6  A.  &  E.  623.  Provision 
may  be  made  for  the  examination  of  the  witnesses  upon  oath :  see  section  182  of 
this  act. 

(!)  There  are  two  modes  of  enforcing  an  award  upon  "  a  reference  made  by 
consent  under  a  rule  of  court  or  judge's  order."  First,  the  ordinary  common  law 
remedy  by  action.  Second,  the  extraordinary  statutable  one  of  process  of  attach- 
ment. Of  these  two,  the  party  aggrieved  should  make  an  election.  He  will  not 
be  allowed  to  pursue  both  remedies  at  one  and  the  same  time :  see  Stock  Huggens 
and  DeSmith  cases,  temp.  Hardwicke,  106.  The  adoption  however  of  one  remedy 
does  not,  it  seems,  necessarily  exclude  the  other :  Reg.  v.  Hemsworth,  3  C.  B.  753, 
per  Wilde,  C.  J. ;  Dexter  v.  Fitxgibbon,  4  TJ.  C.  L.  J.  43.  Process  of  attachment  for' 
non-payment  of  money  is  now  abolished :  Con.  Stat.  U.  C.  24,  s.  13.  But  if  the 
award  direct  the  doing  of  an  act  other  than  payment  of  money,  it  is  apprehended 
an  attachment  may  still  be  obtained. 

First.  Proceeding  by  action.  This  remedy  may  be  adopted  whether  the  submis- 
sion be  by  writing  not  under  seal :  see  Iiodsden  v.  Harridge,  2  Wms.  Saund.  62  b.  n. : 
bond;  see  Winter  v.  Wliite,  3  Moore,  674;  Ferrer  et  alv.  Oven,  7  B.  &  C.  427: 
judge's  order ;  see  Still  et  al  v.  Halford,  4  Camp.  17 ;  Stalworth  v.  Inns,  13  M.  <St  W. 
466 ;  Wharton  v.  King,  1  M.  &  Kob.  96 :  order  of  nisi  prius ;  see  Bonner  v.  Charlton, 
5  East.  139:  rule  of  court;  see  Tremenhere  v .  Tresillian,  1  Sid.  452;  Carpenter  et  al 
v.  Thornton,  3  B.  <fc  A.  52 :  or  order  of  equity ;  see  Dowse  v.  Coxe,  S  Bing.  20. 

The  form  of  action  to  be  followed  in  the  different  cases  vary  with  reference  to 
the  mode  of  submission.  Though  no  longer  compulsory  to  mention  the  form  of 
action  in  any  writ  of  summons :  section  9 ;  yet  it  will  be  found  convenient  to 
adhere  to  the  long  established  division  of  actions.  This  too  would  appear  to  be  the 
view  of  the  judges  in  framing  our  new  rules :  see  Forms  29,  30,  to  New  Rules. 

I.  Assumpsit. — The  submission  implies  mutual  promises  to  perform,  and  for 
non-performance  of  these  promises  this  action  will  lie :  see  Sodsden  v.  Harridge, 

2  Wms.  Saund.  62  b.  n. ;  Brown  v.  Tanner,  McCl.  &  Y.  464 ;  PwsIowy.  Baity,  2  Ld. 
Kayd.  1039  ;  Tilford  v.  French,  1  Sid.  160 ;  Squire  v.  Grevette,  2  Ld.  Kayd.  961 ; 
Lupart  v.  Welson,  11  Mod.  170 ;  Mansell  v.  Burredge  et  al,  7  T.  K.  352 ;  Charles  v. 
Carroll,  9  TJ.  C.  Q.  B.  857. 

II.  Case. — If  the  award  impose  a  duty  upon  one  of  the  parties,  for  instance, 
that  he  clean  and  keep  clean  a  certain  drain,  it  would  appear  that  in  the  event  ot 
non-feazance  the  opposite  party,  if  prejudiced  thereby,  might  maintain  this  form 
of  action :  see  Sharpe  v.  Bancock,  7  M.  <fe  G.  354. 

III.  Covenant. — If  the  submission  be  by  deed,  this  form  of  action  may  be  main- 
tained for  non-performance  of  any  part  of  the  award :  see  Tait  et  al  v.  Atkinson, 

3  U.  C.  Q.B.  152;  Tomlin  v.  Mayor,  &c,  of  Fordwich,  6  N.  &  M.  594;  Charnley-y. 
Winstanley,  5  East.  266  ;  Marsh  v.  Bultiel,  5B.it  Al.  507. 

IV.  Debt. — If  the  submission  be  by  bond,  this  form  of  action  will  lie  to  recover 
the  penalty  upon  breach  of  the  condition  of  such  bond :  see  Ferrer  et  ux.  v.  Oven, 
7  B.  &  0. 427  ;   Boyd  et  al  v.  Durand,  5  O.  S.  122 ;  Hughes  v.  the  Mutual  Fire  Insur- 
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ance  Co.  of  the  Dist.  of  Newcastle,  9  IT.  C.  Q.B.  387 ;  Lossing  v.  Horned,  Tay.  U.  C. 
R.  83  ;  Beasley  v.  Sleoman,  Tay.  IT.  C.  R.  498 ;  Skinner  v.  Holcomb,  B.  T.  5  Vic. 
MS.  R.  &  H.  Dig.  "Arbitration  and  Award/'  VI.  (2)  11 ;  Purslow  v.  Baily,  2  Ld. 
Rayd.  1039.  This  action  will  also  lie  to  recover  a  sum  of  money  awarded  upon  a 
submission  whether  made  by  rule  of  court,  deed,  or  writing  not  a  deed :  see 
Hodsden  v.  Earridge,  2  Wms.  Saund.  62  b.  n. ;  Baker  v.  Booth,  Draper's  Rep.  68 ; 
s.  c.  2  0.  S.  373  ;  Purslow  v.  Bailv,  2  Ld.  Rayd.  1039  ;  Sutcliffe  v.  Brooke,  14  M. 

6  W.  855. 

As  to  the  time  for  entering  a  verdict  subject  to  a  reference  upon  which  an 
award  has  been  made :  see  Laurie  v.  Russell;  I  Prac.  R.  36 ;   0' Toole  el  al  v.  Pott, 

7  E.  &  B.  102 ;  Allen  v.  Boice,  10  IT.C.  L.J.  70 ;  Blanehardv.  Snider,  28  IT.C.  Q.B.  210. 
Second.     Proceeding  by  attachment.    Whenever  the  submission  is  by  or  can  be 

made  a  rule  of  court,  and  the  award  be  not  for  the  payment  of  money,  the  remedy 
by  attachment  may  be  adopted :  Stat.  9  <fc  10  Wm.  III.  cap.  15.  If  for  payment 
of  money  there  may  be  writs  of  fieri  facias  and  venditioni  exponas :  Con.  Stat.  U.C. 
cap.  24,  s.  19  ;  Clifton  v.  Durand,  3  Prac.  R.  60 ;  In  re  Thomas  and  Brooke,  lb.  78 ; 
The  Niagara  and  Detroit  Rivers  Railway  Co.  v.  Buckwell,  lb.  82 ;  Regina  v.  Simp- 
son, lb.  339.  When  an  award  has  been  made  a  rule  of  court,  a  party  who  fails 
to  perform  what  the  award  orders  is  considered  as  disobedient  to  a  rule  of  court 
as  much  as  if  the  award  were  part  of  the  rule,  and  is  consequently  guilty  of  a 
contempt  of  that  court  by  which  the  rule  has  been  made.  The  process  therefore 
by  which  the  courts  punish  contempts,  being  an  attachment,  will,  in  cases  other 
than  awards  directing  payment  of  money,  be  issued  against  him  to  compel  his 
obedience  to  the  directions  of  the  arbitrator  under  a  penalty  in  ordinary  cases  of 
imprisonment  until  he  comply.  But  if  the  period  of  imprisonment  be  limited,  the 
party  undergoing  such  imprisonment  is  not  thereby  exonerated  from  the  per- 
formance of  the  award :  The  Queen  v.  Hemsworth,  3  C.  B.  745.  This  case  is  in 
many  respects  a  most  important  one.  In  it  the  several  steps  towards  bringing  a 
party  into  contempt  and  the  pains  thereof,  together  with  all  necessary  forms  of 
procedure,  are  carefully  mentioned.  Though  an  award  find  one  party  indebted 
to  the  other,  if  there  be  no  order  to  pay  the  money  there  can  be  no  attachment. 
If  there  be  no  order  to  do  a  thing,  it  stands  to  reason  that  a  party  cannot  be  at- 
tached for  disobeying  it :  see  Edgell  v.  Dallimore,  3  Bing.  634 ;  Scott  et  al  v.  Williams, 
3  Dowl.  P.  C.  508  ;  Thornton  v.  Hornby,  1  Bowl.  P.  C.  237 ;  In  re  Seaward  v.  Howey, 
7  Dowl.  P.  C.  31 8 ;  Snook  v.  Hellyer,  2  Chit.  R.  43 ;  In  re  Skeete  et  al,  7  Dowl.  P.  C.  618 ; 
see  Doe  d.  Clarke  et  al  v.  Stillwell  et  al,  8A.4E.  645.  This  remedy,  whether  fi.fa. 
or  attachment,  will  not  be  allowed  unless  the  party  sought  to  be  attached  has  had  full 
and  distinct  notice  of  the  duty  that  is  required  of  him :  Clifton  v.  Durand,  3  Prac.  ■ 
R.  60 ;  In  re  Tliomas  and  Brooke,  lb.  78 ;  The  Niagara  $  Detroit  Rivers  Railway  Co. 
v.  Buckwell,  lb.  82 ;  The  Queen  v.  Simpson,  lb.  339.  The  duty — the  whole  aud 
entire  duty — with  which  it  is  sought  to  charge  the  party,  must  be  distinctly 
ascertained  by  the  award :  Graham  v.  Darcey,  6  C.  B.  540,  per  Wilde,  C.  J.  If 
the  award  in  its  meaning  be  doubtful,  the  summary  remedy  will  be  refused : 
Heatherington  v.  Robinson,  7  Dowl.  P.  C.  192 ;  see  also  Stalworth  v.  Inns,  2  D.  <fc'L. 
428  ;  In  re  Manley  and  Anderson,  2  Prac.  R.  106.  So  if  the  validity  of  the  award 
be  doubtful:  Reynolds  v.  Burkhart,  1  Prac.  R.  213.  And  the  party  applying  will 
be  left  to  his  remedy  by  action  upon  the  award:  see  Gj-aham  v.  Darcey,  6  C.  B. 
537.  When  it  is  considered  that  it  is  the  summary  process  of  the  court  that  is 
asked,  it  is  necessary  that  the  materials  upon  which  it  is  invoked  should  be 
perfect  and  show  that  the  party  is  truly  entitled  to  ask  for  what  he  does :  In  re 
McLean  v.  Kezar,  1  Prac.  R.  126,  per  Burns,  J.  The.  original  award  when  prac- 
ticable should  be  brought  into  court  and  the  rule  drawn  up  on  reading  it :  lb.  125. 
The  affidavit  should  deny  payment  "  of  any  part"  of  the  sum  awarded :  Masecar 
v.  Chambers  et  al,  4  U.C.  Q.B.  171.  The  rule  is  .properly  a  four  day  and  not  a  six 
day  rule :  Jones  v.  Reid,  1  Prac.  R.  247.  It  will  not  be  made  absolute  in  the  first 
instance,  though  the  parties  consent  by  their  counsel:  Stewart  v.  Crauford,  Tay. 
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wise,  (J)  as  upon  a  reference  made  by  consent  under  a  rule 
of  one  of  the  Superior  Courts  of  Common  Law  or  the  order 

U.  0.  R.  409.  If  it  be  altogether  refused,  the  court  will  rarely  if  ever  reserve 
leave  to  move  again:  Reynolds  v.  Burkhart,  1  Prac.  R.  213.  The  summary' re- 
medy is  always  discretionary  with  the  court.  It  was  refused  in  a  case  where  it 
appeared  that  subsequently  to  the  award  the  parties  entered  into  a  new  arrange- 
ment: Thompson  et  al  v.  Macklem,  1  Prac.  R.  293.  The  execution  by  defendant 
of  an  assignment  in  trust  for  creditors  is  no  answer  to  an  attachment  for  non- 
performance of  an  award:  McKenzie  v.  McKenzie,  2  Prac.  R.  157. 

(j)  It  is  enacted  "that  any  arbitration  or  umpirage  procured  by  corruption  or 
undue  means  shall  be  judged  and  esteemed  void  and  of  none  effect,  and  accord- 
ingly be  set  aside  by  any  court  of  law  or  equity,  so  as  complaint  of  such  corrup- 
tion or  undue  practice  be  made  in  the  court  where  the  rule  is  made  for  submis- 
sion to  such  arbitration  or  umpirage,  before  the  last  day  of  the  next  term  after 
such  arbitration  or  umpirage  made  and  published  to  the  parties :"  Stat.  9  &  10 
Wm.  III.  cap.  15,  s.  2.  It  may  be  mentioned  that  this  statute  is  declaratory 
only,  and  does  not  therefore  affect  the  common  law  jurisdiction  of  the  courts  to 
set  aside  an  award  made  in  an  action  under  a  submission  by  rule  or  order.  Hence 
in  these  latter  cases  the  limitation  of  the  statute  as  to  the  time  within  which  a 
party  should  apply  to  set  aside  an  award  does .  not  apply  :  see  remarks  of  Cole- 
ridge, J.,  in  Reynolds  v.  Askew,  5  Dowl.  P.  C.  682  ;  see  further  Hobbs  v.  Ferrars, 
8  Dowl.  P.  C.  T79 ;  Allenby  v.  Proudlock  et  al,  4  Dowl.  P.  C.  54 ;  Paxton  v.  The  Great 
North  of  England  Railway  Co.,  8  Q.  B.  938  ;  and  remarks  of  Burns,  J.,  in  Laurie 
v.  Russell,  1  Prac.  R.  36:  see  also  section  165  of  this  act.  The  application  to  set 
aside  an  award  under  the  statute  can  only  be  made  when  the  submission  to  the 
award  is  or  can  be  made  a  rule  of  court :  Mitchell  v.  Staveley,  1 6  East.  64,  per 
Bayley,  J. ;  Veale  v.  Warner,  1  Wms.  Saund.  327  c.  notes ;  Cumming  v.  Allen,  Tay.  U. 
C.  R.  205.  An  award  cannot  be  set  aside  upon  the  merits  except  under  clear  and 
extraordinary  circumstances :  Winter  v.  Zethbridge,  13  Price.  533  ;  Seobell  v.  Oil- 
mour,  5  0".  C.  Q.  B.  48 ;  see  also  Thirkell  v.  Strachan,  4  U.  C  Q.  B.  136.  It  is  now 
held  that  the  decision  of  an  arbitrator,  whether  lawyer  or  layman,  is  binding  on 
the  parties  both  in  matters  of  law  and  matters  of  fact,  unless  there  has  been  fraud 
or  corruption  on  his  part,  or  then*  be  some  mistake  in  law  apparent  on  the  face 
of  the  award  or  of  some  paper  "accompanying  and  forming  part  of  the  same : 
Hodghinson  v.  Fernie etal,  3  C.  B.  N.S.  189  ;  Hogget.  Burgess,  3H.4N,  293  ;  Bag- 
■uelly  v.  Marthwiclc,  4  L.  T.  N.S.  245 ;  Gibbon  v.  Parker,  5  L.  T.  N.S.  584  ;  Latta  v. 
Wallbridge,  7  U.  C.  L.  J.  207  ;  McDonaldy.  McDonald  et  al,  7  U.C.  L.  J.  297 ;  Severn 
et  alv.  C'osgrove,  2  U.  C.  L.  J.  N.S.  11 ;  Godfrey  v.  Broderick,  14  Ir.  G.  L.  R.  App. 
xxxiii.  And  yet  the  court  will  interfere  if  it  be  made  to  appear  that  either  party 
has  not  had  an  opportunity  of  explaining  or  examining  into  the  whole  matter  sub- 
mitted :  Small  v.  Rogers,  H.  T.  4  Vic.  MS.  R.  4  H.  Dig.  "Arbitration  and  Award," 
V.  6.  Or  that  the  arbitrator  has  unintentionally  committed  a  gross  mistake : 
In  re  Mall  and  Hinds,  2  M.  &  G.  847 ;  Flynn  v.  Robertson,  L.  R.  4(  C.  P.  324. 
The  court,  however,  will  not  intend  matter  for  the  purpose  of  setting  aside  the 
award;  such  matter  must  be  shown  affirmatively:  Tracey  v.  Hodgest,  7  U.  C. 
Q.  B.  B.  The  application  will  seldom  be  entertained  unless  something  can  be 
alleged  amounting  to  a  perverse  construction  of  the  law  or  misconduct  on  the  part 
of  the  arbitrators :  Phillips  v.  Fvans,  12  M.  &  "W".  309 ;  Hagger  v.  Baker,  14  M.  & 
"W".  9  ;  Jones  v.  Corry  et  al,  5  Bing.M".  C.  187 ;  Doe  d.  Oxenden  v.  Cropper,  io  A. 
<fe  E.  197;  or  some  ground  appearing  on  the  face  of  the  award,  on  a  statement 
annexed  to  it,  or  on  something  in  an  authentic  shape  before  the  court:  see  Kent 
v.  Elstob  el  al,  3  East.  18 ;  Chace  et  al  v.  Westmore,  13  East.-  357 ;  Sharman  v.  Bell 
et  al,  5  l£  <fe  S.  504 ;  Payne  v.  Massey,  9  Moore,  666 ;  Richardson  et  al  v.  Nourse  et 
al,  3B.<t  Al.  237;  Bouttilier  v.  Thick,  1  D.  &  R.  366  ;  Municipality  of  the  Town- 
lb 
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of  a  Judge  thereofr  (7c)     19  Vio.  o.  43,  s.  87  j  19  Vic.  c.  90, 
s.  13. 

ship  of  Kingston  v.  Day,  1  Prac.  R.  142 ;  Price  v.  Jones,  2  T.  <fc  J.  114 ;  Symes  v. 
Goodfellow,  2  Bing.  N.  C.  532 ;  see  further  Delver  v.  Barnes,  1  Taunt.  48  ;  Phillips 
v.  ^Bans,  12M.4T.  309  ;  Bagger  v.  Baker,  14  M  &  W.  9  ;  .Doe  £  Madkins  et  al 
r.  Horner  et  al,  8  A.  &  E.  235;  Fuller  v.  Fenwick,  3  C.  B.  705; '.FWefi  v.  ?%<> 
Eastern  Counties  Railway  Co.  IT  L.  J.  Ex.  223,  297.  Still  the  court  has  a  discre- 
tion to  decline  setting  aside  an  award  on  grounds  which,  if  fatal,  could  be  taken 
advantage  of  by  way  of  defence  in  an  action  on  the  award,  or  on  resisting  a  motion 
for  an  attachment :  In  re  Smith  et  al  v.  George  et  al,  12  IT.  C.  Q.  B.  370.  Whenever 
a  certain  fact  is  relied  on  to  set  aside  an  award,  that  fact  must  be  distinctly  sworn 
to  :  Slack  v.  McEathron,  3  XI.  C.  Q.  B.  184.  An  award  cannot  be  set  aside  on  the 
ground  that  the  submission  was  obtained  by  fraud ;  the  application  should  be  to 
set  aside  the  order :  Sackelt  v.  Owen,  2  Chit.  39 ;  and  will  not  be'  set  aside  because 
the  style  of  the  cause  in  which  it  is  intitled  is  not  set  out  correctly  and  at  length, 
provided  it  can  be  sufficiently  identified  by  reference  to  the  body  of  the  award  as 
being  in  the  cause  referred :  Creighton  v.  Brown  et  al,  1  Prac.  R.  331.  In  the  rule 
nisi  for  setting  aside  an  award,  it  must  be  stated  that  the  award  is  drawn  up  "  on 
reading  the  award"  or  a  "  copy  of  it :"  Wilkins  v.  Peck,  4  IT.  C.  Q.  B.  263.  The 
affidavits  filed  and  necessary  to  bring  the  party  into  contempt  should  be  specifi- 
cally referred  to :  Dickey  et  al  v.  Mulholland,  2  Prac.  R.  169.  But  such  an  objec- 
tion is  well  answered  by  showing  that  among  "  the  affidavits  and  papers  filed," 
on  reading  which  the  rule  was  drawn  up,  there  is  a  copy  of  the  award  verified 
by  affidavit :  Tracey  v.  Bodgest,  7  U.  C.  Q.  B.  5.  The  rule  must  state  the  several 
objections  intended  to  ( be  insisted  npon  when  moving  it  absolute :  R.  G.  pr.  141 ; 
Boodle  v.  Davies,  4  N.  &  M.  788  ;  WhaOey  v.  Morland,  2  C.  &  M.  347 ;  Allervby  v. 
Proudlock  et  al,  4Dowl.  P.  C.  54;  Staplesv.  Bay,  ID.  iScL.  711;  and  should  be  drawn 
up  on  reading  the  rule  of  reference :  Christie  v.  Bamlei,  6  Bing.  195.  Where  an 
award  is  set  aside  for  irregular  proceedings  on  the  part  of  the  arbitrator,  such  as 
the  examination  of  witnesses  in  the  absence  of  parties,  it  will  be  set  aside  with- 
out costs :  Campbell  v.  Boulton,  M.  T.  6  Vic.  MS.  R.  <t  H.  Dig.  "  Arbitration  and 
Award,"  VII.  3,  per  Jones,  J. 

(k)  Arbitrators  acting  under  a  deed  of  submission  have  no  power  to  award 
as  to  costs,  unless  the  power  be  given  by^ie  deed :  Wilson  v.  Doolan,  5  Ir. 
Jur.  0.  S.  135.  But  the  excess  if  severable  does  not  vitiate  the  award:  In  re 
the  Corporation  of  Northumberland  and  Durham  and  the  Corporation  of  Cobourg, 
20  U.  C.  Q.  B.  283.  The  subject  of  costs  is  one  of  no  ordinary  perplexity  to 
arbitrators  and  others  concerned  in  arbitraments.  For  the  convenient  under- 
standing of  it,  a  distinction  may  be  drawn  between  "costs  of  the  cause,"  "costs 
of  the  reference,"  and  "  costs  of  the  award."  Each  of  these  may  be  separately 
defined.  Costs  of  the  cause  comprise  the  costs  incurred  in  the  cause  up  to  the 
time  of  the  submission,  the  costs  of  the  order  of  reference,  and  of  making  it 
a  rule  of  court,  and  the  costs  of  ulterior  proceedings  in  the  cause,  if  any,  after  the 
award.  Costs  of  reference  comprise  the  expenses  of  the  whole  inquiry  incurred  by 
the  parties  before  the  arbitrator,  whether  with  respect  to  the  matters  in  the  cause 
or  matters  out  of  it,  as  for  instance,  the  costs  of  a  brief  in  the  cause  referred,  pre- 
pared after  the  reference  for  the  purpose  of  the  arbitration.  These  costs  if  left 
to  the  discretion  of  the  arbitrator,  may,  it  seems,  be  fixed  by  him  and  awarded 
in  an  entire  sum:  Laurie  v.  Russell,  1  Prac.  R.  65.  But  if  a  very  extravagant 
sum  be  awarded,  the  court  would  undoubtedly  interfere  to  prevent  extortion  and 
injustice :  Towsley  v.  Wythes,  16  IT.  C.  Q.  B.  139.  Costs  of  the  award  comprise  the 
amount  of  the  arbitrators'  charges,  which  are  usually  paid  to  him  when  the  award 
is  taken  up.  On  an  award  in  favour  of  defendant  "  with  the  usual  costs,"  it  was 
held  that  defendant  was  entitled  to  the  costs  of  the  reference  and  the  award: 
DanieU.  Maher,  Hayes,  366.  The  fee  of  the  arbitrator, whether  named  by  him  or  not, 
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is  subject  to  taxation  by  the  master :  see  Miller  v.  Robe  el  al,  3  Taunt.4-61 ;  Fitzgerald 
v.  Gravesetal,  5  Taunt.  342;  Zauriey.  Russell,  1  Prac.  R.  65.   But  held  that  the  court 
has  no  general  authority  to  make  an  order  on  an  arbitrator  to  refund  so  much  of  ' 
his  fee  as  exceeds  the  amount  allowed  on  taxation :  Dossett  v.  Gingell,  2  M.  &  G. 
870.    The  feeB  of  arbitrators  are  now  regulated  by  Stat.  29  Vic.  cap.  32. 

The  power  of  awarding  costs  appears  to  be  necessarily  consequent  on  the 
authority  conferred  upon  the  arbitrator  if  he  be  authorised  "  to  determine  the 
cause."  The .  reason  why  in  references  to  arbitration  a  provision  is  frequently 
inserted  that  costs  shall  abide  the  event,  is  that  the  arbitrator  might  not  have  it 
in  his  power  to  withhold  costs  from  the  party  who  is  in  the  right.  It  has  been 
'  considered  as  a  restriction  of  a  power  which  he  otherwise  would  have :  Roe  d. 
Wood  v.  Doe,  2  T.  R.  644,  per  cur.  approvingly  cited  in  Whitehead  et  al  v.  Firth, 
12  East.  167;  see  also  Anon.  Lofts.  R.  34.  This  rule  is  confined  to  costs  as  be- 
tween party  and  party;  it  does  not  extend  to  costs  between  attorney  and  client: 
Whitehead  et  al  v.  Firth,  12  East.  167.  The  arbitrator  has  no  power  of  himself  to 
•  tax  costs  in  the  cause :  Morris  v.  Morris,  27  L.  T.  Rep.  103,  per  Compton,  J.  But 
may  fix  the  costs  of  drawing  up  the  award  and  his  own  fees :  Boyle  v.  Humphrey 
et  al,  1  Prac.  R.  187.  Where  the  cause  and  "  all  matters  in  difference"  were  re- 
ferred, but  the  submission  which  was  by  bond  said  nothing  of  costs :  Held  that 
the  costs  of  the  cause,  being  matters  in  difference,  the  arbitrator  had  power 
over  them,  but  not  over  the  costs  of  the  reference :  Firth  v.  Robinson,  1  B.  <fc  C. 
277.  If  the  reference  and  award  be  silent  as  to  costs,  each  party  pays  his  own 
costs  of  reference  and  the  costs  of  the  award  are  to  be  borne  equally :  Glen 
v.  The  Grand  Trunk  Railway  Co.  2  Prac.  R.  877.  Where  an  award  is  made  as  to 
costB  without  power  to  do  so,  if  the  amount  be  separable  the  award  is  only 
-bad  pro  tarda :  Faulkner  v.  Sautter,  1  Prac.  R.  48 ;  In  re  The  Corporation  of 
Northumberland  and  Durham  and  the  Corporation  of  Cobourg,  20  U.  C.  Q.  B.  283. 
Where  the  reference  was  of  "  all  matters  in  dispute,  costs  to  abide  the  event," 
held  that  the  arbitrator  had  no  power  over  the  costs  of  the  reference  :  Strutt 
v.  Rogers,  7  Taunt.  214.  Where  the  terms  of  a  rule  of  reference  direct  costs 
to  abide  the  event,  the  legal  £vent  is  meant.  The  losing  party  is  liable  to  pay 
such  costs  as  he  must  have  paid  had  the  cause  pursued  its  ordinary  course  and 
a  verdict  had  passed  against  him.  The  costs  of  the  arbitration  cannot,  it  seems, 
be  included  unless  by  express  direction :  Sale  v.  Matthison,  3  0.  S.  78.  Where 
owing  to  the  misconduct  of  a  parfiy  to  the  reference  arbitrators  do  not  make 
their  award,  but  the  award  is  made  by  an  umpire  in  favour  of  one  of  the  par- 
ties, costs  will  not  be  granted  to  the  other  party  on  a  summary  application 
under  a  clause  in  the  rule  of  reference  "  that  if  either  party  shall  by  affected 
delay  or  otherwise  wilfully  prevent  the  arbitrators  or  umpire  from  making 
their  award,  he  shall  pay  such  costs  to  the  other  as  the  court  shall  think  reason- 
able and  just:"  Proudfoot  v.  Trotter  et  al,  1  TJ.C.  Q.B.  398.  If  a  general  power  as 
to  costs  be  delegated  to  the  arbitrator,  he  will  have  full  authority  over  costs  of 
the  reference:  see  Wood  v.  0' Kelly,  9  East.  436;  Bradley  v.  Tunstow,  1  B.  <feP.  34; 
Fitzgerald  v.  Graves  et  al,  5  Taunt.-342.  In  the  absence  of  any  specific  direction  the 
costs  will  follow  the  verdict :  Mackintosh  v.  Blyth,  1  Bing.  270,  per  cur.  Where  an 
order  of  nisi  prius  was  silent  as  to  costs,  it  was  held  that  the  arbitrator  had  no 
authority  to  adjudicate  upon  them,  and  that  each  party  should  bear  his  own  ex- 
penses and  the  half  of  the  award :  Taylor  v.  Lady  Gordon,  9  Bing.  573,  per  Tindal, 
C.  J.  Where  after  a  payment  into  court  by  defendant  there  was  a  reference  without 
mention  of  costs,  held  that  the  arbitrator  had  no  power  over  the  costs  incurred 
before  the  payment  into  court ;  for  defendant  by  the  payment  had  admitted  that 
he  was  in  error  up  to  the  time  of  the  payment :  Stratton  v.  Green,  8  Bing.  437. 
Where  there  is  a  reference  by  judge's  order  to  arbitration  and  the  costs  of  the 
action  and  of  the  reference  are  left  in  the  discretion  of  the  arbitrator,  the  costs  of 
making  the  submission  a  rule  of  court  are  in  the  discretion  of  the  court:  Carter 
v.  The  Burial  Board  of  Tong,  5H.  &  N.  523 ;  and  will  not  be  given  unless  there 
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1641.  (J)  In  case  in  any  reference  to  arbitration,  whether 
referenced  under  this  Act  or  otherwise,  the  submission  be  made  a  rule 
oTcourt,1116  of  any  CouTt  of  Upper  Canada,  (m)  such  Court  or  a  Judge 
remitted  to"  thereof  (n)  may,  at  any  time,  and  from  time  to  time,  (o) 
the  arbitra-   rem;t  ^^  fae  matters  referred,  or  any  or  either  of  them,  (j) 

be  a  previous  demand  of  the  money  :  lb. ;  see  also  Martin  v.  Stinson  et  al,  7 TJ.  C. 
L.  J.  184.  If  a  cause  at  nisi  prius  has  been  referred  to  arbitration,  and  in  conse- 
quence of  any  default  the  proceedings  of  the  arbitration  become  nugatory,  the' 
party  ultimately  successful  is  not  in  general  entitled  to  the  costs  of  the  abortive 
proceedings:   O'Driscoll  v.  Macartney,  9  Ir.  Law  Rep.  570. 

(I)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  8.  The  object  of  this 
section  is  to  confer  upon  the  courts  a  convenient  power  which  formerly  was 
only  exercisable  when  expressly  given  by  the'  submission,  rule,  or  order  of  refer- 
ence between  the  parties.  A  Court  of  equity  may  act  under  this  section:  In  re 
Warner  and  Powell,  L.  R.  3  Eq.  261. 

(m)  It  is  clear  that  this  section  applies  to  the  various  references  mentioned 
in  the  act,  such  as  compulsory  references  Under  section  158,  and  references  bv 
consent  under  sections  162  and  163 :  see  In  re  Morris  and  Morris,  6  El.  <fc  B.  383, 

(»)  Court  or  Judge — Relative  powers :  see  note  w  to  section  48. 

(o)  From  time  to  time,  &c,  intending  a  second,  third,  or  more  references  if 
necessary :  see  In  re  Manley  and  Anderson  et  al,  2  Prac.  R.  351.  As  to  the  neces- 
sity for  this  provision,  see  Nickallsv.  Warren,  6  Q.  B.  615.  A  man  whose  cause  is 
•referred  ought  not  to  be  in  a  worse  position  than  if  his  cause  were  tried  in  the 
ordinary  manner :  Holland  v.  Judd,  3  O.  B.  W.  S.  826.  The  jurisdiction  cannot 
be  ousted  by  inserting  :a  prohibitory  clause  in  the  consent-:  Coleman  v.  The  Cork 
$  Youghal  Railway  Co,  13  Ir.  C.  L.  R.  368; 

(•p)  The  application  to  remit  must  be  made  Within  the  same  time  as  an  applica' 
tion  to  set  aside  an  award:  Doe  d.  Banks  et  al  v.  Holmes,  12  Q.  B.  951;  and  see 
Browne  v.  Oollyer,  20  L.  J.  Q.  B.  426 ;  Zachary  v.  Shepherd,  2  T.  R.  781 ;  Doe  d. 
Mays  v.  Gannett,  22  L.  J.  Q.  B.  321.  The  power  to  remit  will  not  in  general  be 
exercised  unless  the  award  be  egregiously  wrong  or  not  sanctioned  by  the  evi- 
dence :  In  re  Brown  and  Overholt,  2  Prac.  R.  9 ;  Wells  v.  Gzoweki  et  al,  1 6  U.C.  Q.B. 
42  j  Cleary  v.  Cleary,  10  Ir.  C.  L.  R.  329 ;  In  re  Smith  and  Ranney,  2  Pi-ac.  R.  82. 
Reference  back  refused  on  the  ground  of  the  discovery  of  new  evidence:  McClain 
v.  Maitldnd,  2  Prac.  R..279.  Refused  unless  the  court  could,  if  bo  disposed,  set 
aside  the  award:  Hogge  v.  Burgess,  SH.4B,  293 ;  Latta  v.  Wallbridge,  7  U.  0. 
L.  J.  207.  "Where  on  an  application  for  an  attachment  it  appeared  that  defendant 
had  not  attended  the  arbitration,  through  some  misapprehension,  the  matters  were 
referred  back  under  »  power  contained  in  the  submission :  Bleecker  v.  Loyall, 
2  Prac.  R.  14.  Where  the  submission  gives  the  arbitrator  power  over  costs,  the 
court,  on  sending  the  award  back  to  him,  may  direct  that  the  costs  of  the  rule 
shall  be  in  his  discretion:  Pearson  v.  OvereU,  12  W.  R.  709;  see  also  MiRae  v. 
McLean,  2  E.  <fe  B.  946. 

(g)  Instead  of  referring  back  the  whole  matter  in  dispute  because  of  a  defective 
award  as  to  part,  that  part  may  be  referred  back  and  the  remainder  retained,  as 
to  which  remainder  the  arbitrator  is  functus  officio.  There  is  a  great  difference 
between  referring  back  an  award  altogether  and  referring  back  a  particular  part 
of  it.  If  an  award  generally  and  not  a  part  thereof  be  referred  back,  the  arbitra- 
tor may  be  called  upon  to  bear  the  whole  case  again :  see  remarks  of  Denman, 
C.  J.  in  NickalU  v.  Warren,  6  Q.  B.  618.     If  the  award  be  sent  backfor  a  specific 
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to  the  reconsideration  and  redetermination  of  tbe  arbitrator  or  tors  for  re- 

T    considera- 

arbitrators  or  umpire,  as  the  case  may  require, ,(?•)  upon  such  tion,  &c 


purpose,  and  the  arbitrator  need  no  assistance  from  either  side,  he  is  not  bound 
to  give  notice  to  the  parties:  Howettv.  Clements,  1  C.  B.  128  ;  In  re  Huntley  v.  The 
Churchwardens  of  the  Parish  of Brmbrooke  et  al,  1  El.  &  B.  786.    This  holds  good 
especially  if  neither  party,'  after  a  reference  back  by  consent,  require  the  arbitra- 
tor to  hear  fresh  evidence :  see  Baker  v.  Hunter,  4  D.  &  L.  696.     If  tbe  award 
be  sent  back  only  to  alter  such  things  as  make  it  bad  upon  the  face  of  it,  and  not 
to  vary  at  all  the  substance  of  the  decision,  it  is  clearly  not  necessary  for  the 
arbitrator  to  resummon  the  parties:  Morris  v.  Morris,  27  L.  T.  Rep.  103. '  Where 
plaintiff  was  described  in  an  award  by  the  wrong  Christian  name,  the  court  sent 
back  the  award  for  correction:  Howett  v.  Clements,  1  C.  B.  128.    If  an  a\vard  be 
good  as  to  three  points  but  bad  as  to  one',  iand  is  sent  back  to  the  arbitrator  as  to 
that  one  alone,  the  arhitrator.at  seems,  cannot  alter  his  decision  as  to  the  remain- 
ing two :  Johnson  v.  Latham,  20  L.  J.  Q.  B.  238,  per  Erie,  J.    The  amended  award 
need  not  recite  the  order  by  which. the  award  was  referred  back :  Baker  v.  Hunter, 
4  D.  &  L.  696.     In  one  ease  it  was  held  that  the  party  disputing  the  validity  of 
an  award  might  apply  to  the  court  to  refer  back  the  award,  and  that  the  court  might 
do  so  as  when  setting  aside  an.  award  under  like  circumstances :  Bradley  et  ux. 
v.  Phelps,  6  Ex.  897.     Where  a  letter,  alleged  to  have  been  written  by  one  of  the 
parties  to  a  reference,  was  not  discovered  until  after  award  made,  but  which  the 
arbitrator  swore  would,  if  discovered  in  time,  have  materially  affected  his  deci- 
sion, the  award  was  referred  back:  Burnard  v.  Wainwright,  19  L.  J.  Q.  B.  423. 
And  where  the  rule  of  reference  provided  that  "  in  the  event  of  any  application 
being  made  on  the  subject  of  the  award,"  the  court  should  have  power  to  remit 
such  award,  held  that  a  rule  for  the  payment  of  the  money  was  an  "  application" 
within  the  meaning  of  the  provision,  and  empowered  the  court  to  remit  the 
award:  Johnson  v.  Latham,  19-  L.  J.  Q.  B.  329.     Where  an  ai-bitrator  upon  a 
reference  from  nisi  prius  found  a  sum  due  to  .plaintiff  within  the  jurisdiction  of 
the  inferior  courts,  but  expressed  an  opinion  that  the  cause  was  a  proper  one  to 
he  tried  in  the  superior  courts,  held  that  there  was  no  power  to  refer  back  for  the 
arbitrator's  certificate  as  to  the  costs,  but  that  the  proper  course  was  to  lay  his 
award  before  the  judge  at  nisi  prius,  who  would  exercise  his  discretion :  Webber  v. 
Lee,  1  D.  &  L.  684.     It  is  a  rule  o£  extended  application  that  the  court  cannot 
receive  affidavits  to  explain  the  intention  of  the  parties  to  a  written  instrument, 
if  such  affidavits  are  in  contradiction  of  the  instrument  sought  to  be  explained. 
Where  therefore  upon  a  reference 'by  order  of  nisi  prius,  the  parties  agreed  that  a 
statement  of  certain  sums  admitted  to  be  due  to  the  plaintiff  should  be  annexed  to 
the  order,  and  one  of  these  was  £750,  but'bymistake  of  a  copying  clerk  was  writ- 
ten £450 ;  AWd'that  the  mistake  was  in  effect  the  mistake  of  the  plaintiff,  and  could 
not  be  amended :  Wynn  v.  Nicholson,  6  D.  &  L.  717.   The  arbitrator  should  make  his 
award  within  three  months  after  he  shall  have  entered  on  the  reference:  see  sec- 
tion 171  of  this  act.    Where  the  costs  which  an  award  had  directed  defendant  to 
pay  had  been  taxed,  but  the  award  was,  as  to  one  part  of  it,  referred  back  to  the 
arbitrator,  held  that  a  second  taxation  of  costs  waB  necessary :  Johnson  v.  Latham, 
20  L.  J.  Q.  B.  236.     If  under  the  original  reference  the  arbitrator  has  power  over 
the  costs  of  the  reference  and  of  the  award,  that  power  continues  as  to  the  costs 
of  the  award  when  referred  back:  McRae  v.  McLean,  2  El.  &  B.  946.     If  an  arbi- 
trator, when  an  award  has  been  referred  back  to  him,  hear  fresh  evidence,  and 
thereupon  amend  his  award  so  as  to  supersede  part  of  his  former  award,  the  costs 
of  proving  the  part  so  superseded  should,  it  seems,  be  divided  .between  the  par- 
ties :  Blair  v.  Jones,,  6  Ex.  ,701. 

(r)  As  the  case  may  require,  i.  e.  as  to  the  whole  matters  referred,  or  any  part 
thereof,  in  the  discretion  of  the  court  or  the  judge  to  whom  application  is  made 
Jinder  this  flection. 
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terms  as  to  costs  and  otherwise  as  to  the  said  Court  or  Judge 
may  seem  proper.  (*)     19  Vic.  6.  43,  s.  88. 

165.  (t)  All  applications  to  set  aside  any  award  made  on 

in  which       a  compulsory  reference,  (u)  shall  be  made  (v)  within  the  first 

to  set  aside    six  days  (vi)  of  the  term  next  following  the  publication  of 

be  made.       the  award  to  the  parties,  (a;)  whether  the  award  be  made  in 

Vacation  or  in  Term;  (y)  and  if  no  such  application  be 

(s)  It  is  in  the  power  of  the  court  or  judge  to  impose  costs  or  give  such  direc- 
tions when  referring  back  the  award  as  may  at  the  time  of  the  application  be 
thought  necessary.  If  the  application  be  granted  "  upon  payment  of  costs,"  the 
payment  of  the  costs  will  be  a  condition  precedent  to  the  re-determination. 

(0  Taken  from  Eng.  Stat.  IT  &  18  Tic.  cap.  125,  s.  9. 

(m)  The  words  of  this  section,  which  are  restricted  to  awards  made  upon 
compulsory  references  (sections  158,  160),  are  not  so  extensive  in  meaning  as 
those  used  in  section  163,  which  relate  to  awards  made  under  section  162  of  this 
act.  It  is  not  necessary  that  the  judge's  order  referring  a  cause  under  section 
158  should  be  under  a  rule  of  court  before  applying  under  this  section  to  Bet  aside 
the  award:    Watson  v.  Bennett,  5  H.  &  N.  831. 

(v)  The  obvious  intention  is  to  lay  down  a  rule  limiting  the  time  for  moving 
to  set  aside  the  awards  mentioned  in  this  section.  That  rule  is  imperative. 
Where  a  rule  nisi  is  obtained  before  the  last  day  of  the  term  in  which  the  award 
must  be  moved  against,. the  court  may  allow  additional  affidavits  to  be  filed  after 
that  day:  In  re  Wheeler  and  Murphy  et  al,  2  Prac.  E.  32. 

(to)  Computation  of  time:  see  E.  G.  pr.  166. 

(x)  What  is  the  meaning  of  the  word  " publication  1"  "I  think  that  word 
satisfied  by  the  award  having  been  made  and  notice  having  been  given  to  the  parties 
that  it  is  within  their  reach  upon  payment  of  just  and  reasonable  expenses.  And 
I  concur  in  thinking  that  the  award  cannot  be  said  to  be  ready  when  it  is  only 
to  be  had  on  submitting  to  a  wrongful  demand :"  Musselbrook  v.  Dunkin,  9  Bing. 
606,  per  Tindal,  C.  J  The  part  italicised  of  this  definition  has  been  upheld,  but 
the  remainder  has  been  denied:  Macarthur  v.  Campbell,  5  B.  &  Ad.  518;  see 
also  remarks  of  Coleridge,  J.  in  Reynolds  v.  Askew,  5  Dowl.  P.  C.  682.  The 
accepted  definition  appears  to  be  this — An  award  is  published  when  the  parties 
have  notice  that  it  is  ready,  without  reference  to  the  circumstance  whether  the 
charges  are  reasonable  or  not.  The  notice,  it  seems,  should  be  such  as  to  enable 
the  parties  to  obtain  a  knowledge  of  the  contents  of  the  award:  Brooke  v. 
Mitchell,  8  Dowl.  P.  C.  392 ;  Dexter  v.  Filzgibbon,  4  U.  C.  L.  J.  43.  It  is  not 
now  any  excuse  for  not  applying  to  set  aside  an  award  within  the  proper  time, 
that  the  parties  had  been  prevented  from  obtaining  a  knowledge  of  the  contents 
by  the  arbitrator  withholding  the  award  until  payment  of  extortionate  fees: 
Moore  v.  Darley,  1  C.  B.  445 ;  Macarthur  v.  Campbell,  5  B.  &  Ad.  518.  But  it  has 
been  held  under  the  old  practice  that  the  courts  have  no  general  jurisdiction  over 
fees  paid  to  arbitrators  under  protest:  Dossetty.  Oingell,  2  M.  &  G.  810;  see 
new  Stat.  29  Vic.  cap.  32. 

[y)  Q"-  If  an  award  be  made  during  term  but  too  late  to  be  moved  against 
within  the  first  six  days  of  such  term,  when  must  the  application  be  made? 
The  meaning  of  the  section  under  consideration  is  not  very  clear  upon  the 
point.  The  doubt  is  as  to  whether  •%  party  desiring  to  move  against  an  award 
must  move  within  the  first  six  days  of  term,  or  within  the  first  six  days  of  term 
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made,  or  if  no  rule  be  granted  thereon,  or  if  any  rule  granted 
thereon  be  afterwards  discharged,  such  award  shall  be  final 
between  the  parties,  (z)     19  Vic.  c.  43,  s.  89. 

166.  (a)  Anv  award  made  on  a  compulsory  reference  when  an 

<  J  J  i  *  award  may, 

may,  by  authority  of  a  Judge,  (b)  on  such  terms  as  to  him  by  order  of 
seems  reasonable,   be  enforced   (c)   at  any  time  after  six  enforced, 
days  (d)  from  the  time  of  publication,  (e)  notwithstanding  a 


next  after  publication,  if  award  made  during  term.  If  the  section  will  bear 
the  latter  construction,  then,  for  example,  an  award  made  on  the  fourth  or  fifth 
day  of  a  term  must  be  moved  against  on  or  before  the  tenth  or  eleventh  day  of 
the  same  term.  But  if  the  contrary  construction  be  the  true  one,  then  the  party 
wishing  to  move  would  have  the  first  six  days  of  the  term  next  following  the  ■ 
term  in  which  publication  was  made.  The  latter  seems  to  be  the  better  opinion. 
See  Laurie  v.  Russell,  1  Prac.  K.  36;  In  re  Burt,  5  B.  &  C.  668.  Though  the 
section  under  consideration  is  restricted  to  awards  made  upon  compulsory  refer- 
ences, a  general  view  of  the  time  within  which  awards  may  be  set  aside  may  be 
here  introduced.  Awards  for  the  purpose  of  the  inquiry  'may  be  divided  into 
three  classes— 1.  Those  under  Stat.  9  &  10  ¥m.  III.  cap.  15;  2.  Those  un- 
der the  section  here  annotated;  3.  Those  not  embraced  in  either  of  the  said 
statutes.  As  to  the  first,  the  application  must  be  made  before  the  last  day  of  the 
term  next  after  publication :  In  re  Burt,  5  B.  &  C.  668.  As  to  the  second,  within 
tlie  first  six  days  of  the  term  next  after  publication:  section  165.  As  to  the 
third,  within  the  first  four  days  of  the  term  next  after  publication  (being  the 
period  allowed  for  moving  new  trials),  unless  there  is  good  reason  for  further 
delay:  see  Rawsthorny.  Arnold,  6  B.  &  C.  629;  Emet  v.  Ogden,  7  Bing.  258; 
Musselbrooh  v.  Dunkin,  9  Bing.  605 ;  Burgessy.  The  Guardians  of  the  Mitchelstown 
Union,  4  Ir.  C.  L.  R.  566  ;  Laurie  v.  Russell,  1  Prac.  R.  36,  per  Burns,  J. ;  In  re 
Mathews  and  Webster,  lb.  75 ;  In  re  Gumming  and  Graham,  lb.  122 ;  Murphy  et 
al  v.  Cotton  et  al,  14  TJ.  C.  Q.  B.  426 ;  Todd  v.  McBlain,  4  Ir.  C.  L.  R.  190.  And  if 
the  reason  for  delay  be  not  satisfactory,  the  consent  of  the  opposite  party  will  not 
facilitate  the  application :  In  re  the  North  British  Railwny  Co.  v.  Trowsdale,  L. 
R.  1  C.  P.  401. 

(z)  It  is  apprehended  that  the  word  "final"  must  be  understood  sub  modo. 
The  award  mentioned  in  this  section,  if  not  moved  against  within  the  pro- 
scribed time,  may  be  taken  to  be  so  far  final  that  it  cannot  afterwards  be  set 
aside  in  a  summary  manner ;  but  if  the  same  award  be  sued  on  at  common  law 
for  the  purpose  of  enforcing  it,  it  is  presumed  that  all  the  usual  defences  would 
be  open  to  defendant.  It  cannot  be  that  an  intentional  or  inadvertent  omission  to 
move  against  the  award  will  debar  the  party  who  might  have  moved  and  taken 
the  initiative,  from  objecting  to  an  award  void  or  defective  upon  which  he  is 
sued,  and  against  which  at  common  law  he  may  have  a  good  defence. 

(a)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  10. 

(6)  By  authority  of  a  judge,  intends  an  application  to  the  judge  to  be,  it  is  pre- 
sumed, supported  by  affidavit.  Qu.  Is  the  order  absolute  in  the  first  instance  ? 
The  practice  here  enacted  seems  to  be  analogous  to  that  of  obtaining  speedy 
execution,  and  therefore  leads  to  the  inference  that  the  order  may.  go  in  the  first 
instance. 

(c)  As  to  the  mode  of  enforcing  awards  in  general :  see  note  i  to  section  163. 

(d)  The  time  mentioned  in  the  English  act  is  "  seven  days." 

{e)  When  award  said  to  be  published :  see  note  x  to  section  165. 
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pirationof    that  the  time  for  moving  to  set  it  aside  has  not  elapsed.  (/) 

si*  days.      -19ViC.c.  43,8.90. 

167.  (g)  Whenever  the  parties  or  any  of  the  parties  to 
ties  to  any  any  deed  or  instrument  in  writing  made  or  executed,  since 
agree  that  the  twenty-first  day  of  August,  one  thousand  eight  hundred 
reneetoe-  and  fifty -six,  (A)  or  after  this  Act  takes  effect,  (j)  have 
shant*™1  agreed,  or  agree  {j)  that  any  existing  or  future  differences 
arbitration,  between  them  or  any  of  them  shall  he  referred  to  arbitra- 
ahjudg'ert  or  tion,  (k)  and  any  one  or  more  of  the  parties.so  having  agreed 
raoceedm  or  anv  Person  or  persons  claiming  through  or  under  him  or 
on  appiica-    them   n\  nevertheless  commences  an  action  at  Law  or  a  suit 

tion  of  7  \  /  -  ■ 

•defendant     }n  Equity  against  the  other  party  or  parties  or  any  of  them, 
of  certain      or  against  any  person  or  persons  claiming  through  or  under 

m  utters .  '  - 

him  or  them   in  respect  of  the  matters  so   agreed  to  be 
referred,  or  any  pf  them,  (rri)  then  upon  the  application  of 

(/)  See  note  y  to  section  ,165. 

(g)  Taken  from  Eng.  Stat.  11  &  18  Vic.  cap.  125, «.  1-1. 

(A)  When  C.  L.  P.  Act,  18 56,  came  into  force. 

(i)  5th  December,  1S59. 

(j)  One  party  cannot  make  an  agreement.  There  must  be  the  uggregatio  men- 
Hum  of  at  least  two  persons.  The  word  "  agreement"  is  often  used  as  synonymous 
with  promise.  In  this  sense  it  appears  to  be  used  here.  And  yet  the  party  pro- 
mising or  agreeing  must  be  one  of  the  parties  to  a  deed  or  instrument.  Without 
the  promise  of  the  other  party  or  parties  to  the  instrument  there  would  be  a  want 
of  mutuality  and  therefore  no  agreement.  The  submission  intended  is  manifestly 
one  by  consent  of  parties.  The  section  does  not  apply  to  a  subsequent  agreement, 
of  parties  to  refer,  where  there  is  no  such  agreement  in  the  original  stipulation 
or  instrument :  Blythe  v.  Lafone,  1  E.  &  E.  435 ;  but  see  Mason  v.  Haddan,  6  C. 
B.  N.  S.  526 ;  Hattersley  v.  Halton,  3  F.  &  F.  116.  A  submission  though  of  pro- 
spective disputes  has  been  held  to  be  proper  to  be  made  a  rule  of  court :  ParJses  v. 
Smith,  19  L.  J.  Q.  B.  405. 

(£)  Differences  of  law  as  well  as  of  fact  are  within  the  section :  Randegger  v. 
Holmes  et  al,  L.  R.  1  C.  P.  679. 

{I)  Semble,  assignees  of  a  bankrupt  are  not  persons  claiming  through  or  under 
the  bankrupt,  within  the  meaning  of  the  corresponding  English  section :  PenneU 
et  al  v.  Walker,  18  C.  B.  651. 

(m)  The  agreement  so  made  shall  be  binding  not  only  upon  the  parties  to  the 
instrument  but  upon  their  representatives,  that  is  to  say— all  persons  claiming 
through  or  under  the  parties  to  the  instrument  in  respect  of  the  matter  in  dis- 
pute. The  words  of  the  section  do  not  seem  to  require  that  the  action  should  be 
Drought  upon  the  very  point  which  is  in  difference  between  the  parties.  It  is 
only  necessary  that  it  should  be  brought  in  respect  of  some  of  the  matters  agreed 
to  be  referred.  To  bring  a  case  within  the  section,  it  is  enough  if  there  be  a 
matter  in  dispute  between  the  parties  which  they  have  agreed  to  refer,  and  an 
action  also  in  respect  of  a  matter  agreed  to  be  referred,  although  the  action  may 
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the  Defendant  or  Defendants,  or  any  of  them,  (w)  after 
appearance  and  before  plea  or  answer,  (o)  and  upon  the 
Court  or  Judge  being  satisfied  (p)  that  no  sufficient  reason 
exists  why  such  matters  ought  not  to  be  referred  to  arbitra- 
tion according  to  such  agreement  as  aforesaid,  (g)  and  that 

have  been  brought  in  respect  of  some  claim  arising  out  of  the  same  contract, 
which  as  a  matter  of  legal  right  is  not  substantially  disputed.  Where  a  charter 
party  contained  a  clause  that  if  any  difference  of  opinion  should  arise  between 
the  parties,  either  inprinciple  or  detail, .the  same  should  be  referred  to  arbitra- 
tion ;  and  an  action  having  been  brought  upon  that  charter  party  by  the  ship- 
owner for  the  freight  agreed  upon,  and  a  cross  action  by  the  charterers  for  dam- 
ages alleged  to  have  been  occasioned  by  the  unseaworthiness  of  the  vessel,  the 
charterer  being  willing  to  refer,  the  court,  upon  his  application,  made  absolute  a 
rule  to  stay  all  proceedings  in  the  action  by  the  shipowner:  Russell  v.  Pellegrini, 
28  L.  T.  Rep.  121.  And  yet  the  question  to  be  referred  must  be  one  arising 
out  of  the  agreement,  and  reasonably  presumed  to  have  been  contemplated : 
Waliis.Y.  Birsch,  28  L.  T.  Rep.  169.  Where  it  appears- to  the  court  that  a  ques- 
tion of  fraud  is  bona  fide  raised,  they  will  not  stay  proceedings  in  order  to  refer 
the  case:  lb.  In  an  action  on  a  charter  party  against  a  surety  for  freight,  the 
defendant  was  not  allowed  a  reference  of  a  claim  for  compensation  for  a  breach  of 
warranty  of  the  capacity  of  the  vessel,  that  being  a  claim  of  Which  the  principal, 
the  charterer,  only  could  take  advantage,  and  not  the  surety :  Daunt  et  al  v. 
Latard,  27  L.  J.  Ex.  399  ;  see  also  Lury  et  al  v.  .Pearson  et  al,  1  C.  B.  N.S.  639. 

(m)  The  application  can  only  be  made  in  one  court— <-that  being  the  court  in 
which  the  action  is  brought — and  if  an  order  be  made  in  that  court,  it  is  not  in 
the  power  of  either  party  to  avoid  it  by  bringing  an  action  in  any  other  court : 
see  Doe  d.  Carihew  et  al  v.  Brenton,  6  Bing.  .469;  see  also  Parkin  v.  Scott, 
1  Taunt.  565.  It  may  be  made,  apparently,  by  a  defendant,  whether  within  or 
without  the  jurisdiction,  for  there  is  nothing  in  the  context  to  manifest  a  contrary 
intention. 

(o)  Until  appearance  defendant  is  not  a  party  to  the  suit.  If  after  appearance 
he  plead  to  the  merits,  he  waives  the  privilege  by  this  section  conferred  upon 
him.  The  application,  therefore,  must  be  "after.appearance"  and  "before  plea 
or  answer." 

(p)  As  to  the  mode  of  satisfying  the  court  or  a  judge  see  note  v  to  section  44. 

(g)  This  provision  is  one  entirely  new  in  principle.  The  effect  of  the  enact- 
ment is  to  drive  the  parties  from  the  court  to  the  arbitrators  chosen  or  to  be 
chosen  by. themselves — perhaps  long  before  theexistence  of  difficulties  between 
them.  It  has  been  over  and  over, again  held  that  neither  courts  of  law  nor  equity 
could  be  ousted  of  jurisdiction  hy'  agreement  qf  the  parties.:  Kill  v.  Sollisler, 
1  Wils.  129 ;  Thompson  et  al  v.  Charnock,  8  T.  E.  139.;  Loves  v.  Kermode,  .8  Taunt. 
146 ;  Dicas  v.  Jay,  6  Bing.  519  ;  see  also  Harris  v.  Reynolds,  7  Q.  B.  71 ;  and  Scott 
v.  Avery,  8  Ex.  487  ;  Avery  v.  Scott,  lb.  497.  Parties  cannot  by  contract  oust  the 
courts  of  their  ordinary  jurisdiction— A.  if.they  cannot  agree,  that  no  court  shall.have 
jurisdiction  in  case  of  a  breach  of  the  contract ;  but  it  is  quite  legal  and  often  bene- 
ficial for  them  to  agree. that  no  cause  of  action  shall  arise  out  of  the. contract,  until 
an  arbitrator  or.private.tribunal  shall  have  "first  adjudicated  pn.the  subject  matter 
and  settled  the  sum  .payable ;  for  in  that  case  there  .is  no  ousting  of  jurisdiction, 
there  being  no  jurisdiction  possible  until  the  sum  has  been  ascertained  by  the 
arbitrator :  Scott  v.  Avery,  before  House  of  Lords,  .28  L.  T.  Bep.  207 ;  s.  c.  5  H.  L. 
C.  811 ;  Horlonv.  Bayer,  4  H. ~&N.  643;  Braunsteiny.  Tlie  Accidental  Death  Assur- 
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the  Defendant  was  at  the  time  of  the  bringing  of  such  action 
or  suit  and  still  is  ready  and  willing  to  join  and  concur  in  all 
acts  necessary  and  proper  for  causing  such  matters  so  to  be 
decided  by  arbitration,  (r)  the  Court  in  which  such  action  or 
suit  has  been  brought  or  a  Judge  thereof  may  make  a  rule  or 
order  staying  all  proceedings  in  such  action  or  suit,  on  such 
terms  as  to  costs  and  otherwise,  as  to  such  Court  or  Judge 
may  seem  fit,  (s)  but  such  rule  or  order  may,  at  any  time 

ance  Co.  1  B.  &  S.  782;  Lee  v.  Page,  30  L.  J.  Ch.  857.  The  fair  result  of  the 
authorities  is,  that  if  the  contract  is  in  such  terms  that  a  reference  to  a  third  per- 
son or  to  a  board  of  directors  is  a  condition  precedent  to  the  right  of  the  party  to 
maintain  an  action,  then  he  is  not  entitled  to  maintain  it  until  that  condition  is 
complied  with ;  but  if,  on  the  other  hand,  the  contract  is  to  pay  for  the  loss  (or 
other  matter  in  question),  with  a  subsequent  contract  to  refer  the  question  to  arbi- 
tion,  contained  in  a  distinct  clause  collateral  to  the  other,  then  that  contract  for 
reference  shall  not  oust  the  courts  of  jurisdiction  or  deprive  the  party  of  his  ac- 
tion :  Elliott  v.  The  Royal  Exchange  Assurance  Co.  L.  R.  2  Ex.  243,  per  Kelly,  C.  B. ; 
see  also  Griggs  v.  Billington,  27  U.  C.  Q.  B.  520.  To  a  declaration  for  work  done 
and  materials  supplied,  the  defendant  pleaded,  except  as  to  £145  3s.  1  d.,  parcel  of 
the  money  claimed,  that  the  plaintiff  ought  not  to  be  admitted  to  allege  that  at 
the  commencement  of  the  suit  any  more  than  the  said  sum  of  £145  3s.  Id.  was 
due  by  the  defendant  to  the  plaintiff,  because  that  after  the  accruing  of  the  causes 
of  action  in  the  declaration  mentioned  and  before  this  suit,  a  dispute  haviDg 
arisen  as  to  the  amount  due,  an  agreement  was  made  to  refer  the  question  of  how 
much  was  due  to  the  award  of  an  arbitrator,  and  to  be  bound  by  his  award,  and 
that  the  arbitrater,  having  heard  all  the  evidence,  awarded  that  the  amount  due 
from  the  defendant  to  the  plaintiff  in  respect  of  the  said  causes  of  action  was 
£145  3s.  Id.  On  a  demurrer  to  this  plea ;  Held,  that  the  plea  was  good  without 
any  allegation  of  payment  or  tender  of  the  amount  awarded  to  be  due,,  being 
pleaded  only  to  the  amount  claimed  in  the  declaration  beyond  the  sum  so 
awarded  to  be  due :  Cummings  v.  Heard,  20  L.  T.  N.  S.  975. 

(r)  The  effect  of  the  section  is  not  to  make  the  agreement  to  refer  a  good  de- 
fence, but  a  ground  of  application  for  the  stay  of  proceedings.  Mutuality  must 
be  shown.  In  the  first  place  it  must  be  made  to  appear  that  the  party -suing  had 
agreed  to  refer,  and  that  he  is  suing  in  breach  of  that  agreement.  In  the  next 
place  it  must  appear  that  the  party  applying  was  a  party  consenting  to  the  in- 
tended reference. 

(s)  The  court  will  not  allow  the  action  to  proceed  upon  a  mere  suggestion  of 
fraud  on  the  part  of  defendant,  but  will  require  it  to  appear  that  the  plaintiff 
meant  to  rely  upon  some  matter  of  fraud  relevant  and  material  to  the  issue : 
Hirsch  et  al  v.  Im  Thurn  et  al,  i  C.  B.  N.  S.  669.  No  order  will  be  made  where 
the  object  of  defendant  is  merely  to  delay  the  plaintiff :  Lury  et  al  v.  Pearson  etal, 
1  C.  B.  N.  S.  639.  Courts  have  always  had  power  to  stay  an  action  brought 
against  good  faith:  Cocker -v.  Tempest,  9  Dowl.  P.  G.  307,  per  Parke,  B.  The 
power  of  each  court  over  its  own  process  is  unlimited :  it  is  a  power  incident  to 
all  courts,  both  superior  and  inferior.  The  exercise  of  the  power  is  certainly  a 
matter  for  the  most  careful  discretion,  and  when  there  are  conflicting  statements 
of  facts,  it  is  in  general  better  not  to  try  the  question  between  the  parties  by  affi- 
davit: lb.  per  Alderson,  B.  A  court  of  equity  may,  on  the  ground  of  want  of 
bona  fides,  order  a  bill  to  be  taken  off  the  file:  Kobsonv.  Dodds,  20  L.  T.  N.S.  968. 
Even  if  the  court  should  refuse  to  stay  proceedings  under  this  section,  and  indeed 
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afterwards,  be  discharged  or  varied  as  justice  requires,  (f) 
19  Vic.  c.  43,  s.  91. 

168.  («)  If  in  any  case  of  arbitration,  the  document  Provision 
authorizing  the  reference  (y)  provides  that  the  reference  shall  ingtne  place 
be  to  a  single  arbitrator,  (w)  and  all  the  parties  do  not,  after  arbitratoror 
differences  have  arisen,  (a;)  concur  in  the  appointment  of  an  j^Susing 
arbitrator,  or  if  any  appointed  arbitrator  refuses  to  act,  (y)  ^henthe" 
or  becomes  incapable  of  acting,  (z)  or  dies,  (a)  and  the  terms  ^e^ot* 
of  the  document  do  not  shew  the  intention  that  such  vacancy  tentlon'tSit 
should  not  be  supplied,  (6)  and  the  parties  do  not  concur  in  us  place 


even  if  defendant  neglect  to  avail  himself  of  its  provisions,  it  would  appear  that 
he  may,  notwithstanding,  sue  plaintiff  for  having  violated  his  agreement  to  refer 
to  arbitration :  Livingston  v.  Ralli,  24  L.  J.  Q.  B.  269 ;  see  also  "Wade  v.  Simeon, 
3  D.  &  L.  27. 

(t)  i.  e.  Either  by  the  judge  who  made  the  order  or  by  the  court  in  banc :  see 
Shaw  et  al  y.  Nickerson,  7  U.  C.  Q.  B.  641 ;  see  also  note  w  to  section  48. 

(«)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  12. 

(v)  Document,  i.  e.  The  submission  or  agreement  between  the  parties,  evidenced 
by  writing,  mere  verbal  submissions  not  being  apparently  within  the  section. 

(w)  i.  c.  An  arbitrator  not  named  in  the  document  authorising  the  reference. 

(x)  Manifestly  intending  a  document  executed  before  differences  have  arisen, 
but  in  anticipation  of  such  differences:  see  Collins  v.  Collins,  7  W.  E.  115 ;  see 
also  In  re  Lord,  1  K.  &  J.  90 ;  s.  c.  24  L.  J.  Ch.  145 ;  Bos  et  al  v.  Helsham  et  al, 
L.  R.  2  Ex.  72  ;  In  re  the  Liquidators  of  the  Anglo  Italian  Bank  and  de  Rosaz, 
Ii  R.  2  Q.  B.  452;  In  re  Hopper  and  Wrighlson,  L.  R.  2  Q.  B.  367. 

(y)  No  man,  not  being  a  judge  or  other  such  public  officer,  can  be  compelled  to 
act  as  an  arbitrator  or  mediator  between  parties  against  his  will :  Crawshay  v. 
Collins,  3  Swanst.  90.  As  to  neglect  to  act  after  having  accepted  the  office,  see 
"Willoughbyv.  Willoughby,  9  Q.  B.  923.  As  to  wilful  delay,  see  Bradley  et  ux.  v. 
Phelps,  6  Ex.  897. 

(z)  It  has  been  said  that  neither  natural  nor  legal  disabilities  render  a  person 
incapable  of  being  an  arbitrator ;  for  every  person  is  at  liberty  to  choose  whom  he 
likes  best  for  his  judge,  and  he  cannot  afterwards  object  to  the  manifest  deficien- 
cies of  those  whom  he  has  himself  selected :  Russell  Arb.  3  ed.  105.  Supposing  this 
to  be  the  true  doctrine,  it  will  be  observed  that  it  is  restricted  to  cases  where  the 
disability,  &c,  was  in  existence  and  manifest  when  the  arbitrator  was  appointed, 
and  to  cases  where  the  arbitrator  has  been  appointed  by  the  parties  themselves. 
If  the  arbitrator  be  appointed  by  the  court,  or,  though  appointed  by  consent,  if 
after  his  appointment  a  natural  or  legal  disability  happen  to  him,  it  follows  that 
the  parties  will  not  be  necessarily  bound  to  continue  him. 

(a)  As  to  the  death  of  one  of  several  arbitrators,  see  Crawshay  v.  Collins, 
3  Swanst.  90;  Cheslyn  v.  Dalby,  2  T.  &  O.  170.  As  to  the  death  of  one  of  the 
parties  to  a  reference,  see  Lewin  et  al  v.  MolbrooTc,  2  Dowl.  N.  S.  991 ;  Bowen  v. 

Williams,  6  D.  &  L.  235. 

(b)  A  clause  may  be  inserted  in  any  submission  to  provide  for  the  contingen- 
cies noticed  in  this  section :  see  Bythewood,  by  Jarman,  vol.  1,  533,  619.  If  there 
be  no  express  stipulation,  then  of  course  this  section  is  applicable. 
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should  not  appointing  a  new  arbitrator,  (c)  or  if,  where  the  parties  or 
e  supp  ie  .  jwo  arbitrators  are  at  liberty  to  appoint  an  umpire  (<2)  or  third 
arbitrator,  (e)  such  parties  or  arbitrators  do  not  appoint  an 
umpire  or  third  arbitrator,  (/)  or  if  any  appointed  umpire 
or  third  arbitrator,  refuses  to  act,  (<?)  or  becomes  incapable 
of  acting,  (K)  or  dies,  (i)  and  the  terms  of  the  document 
authorizing  the  reference  do  not  shew  the  intention  that  such 
vacancy  should  not  be  supplied,  and  the  parties  or  arbitrators 
respectively  do  not  appoint  a  new  one,  (/)  then  and  in  every 
such  instance,  (/<;)  any  party  may  serve  the  remaining  parties 
or  the  arbitrators  (as  the  case  may  he)  with  a  written  notice 

(c)  It  has  been  held  that  the  death  of  an  arbitrator  defeated  a  reference  and 
opened  up  the  whole  matter  between  the  parties,  so  as  to  place  them  in  the  same 
position  as  if  no  reference  had  ever  been  made  or  agreed  upon.  Under  these  cir- 
cumstances it  was  allowable  for  either  party  to  abandon  the  submission :  Harper 
et  al  v.  Abrahams,  4  Moore  3.  And  yet  such  conduct  has  never  been  looted  upon 
indifferent  to  that  of  a  clear  breach  of  faith :  lb.  To  prevent  it  the  section  under 
consideration  has  been  enacted.  It  has  been  held  under  the  old  practice  that  no 
action  would  lie  for  refusing  to  nominate  an  arbitrator  .pursuant  to  a  covenant  in 
that  behalf:  see  Tattersall  v.  Oroote,  2  B.  <fc  P.  131;  -see  also  Scott  v.  Avery, 
8  Ex.  487  ;  Avery  v.  Scott,  lb.  497. 

(d)  Arbitrators  are  not  at  liberty  to  appoint  an  umpire  unless  express  authority 
to  do  so  be  given  them  by  the'  submission  or  other  instrument  of  reference :  see 
Little  et  al  v.  Newton,  9  Dowl.  P.  0.  437.  Under  a  reference  to  arbitration  to  be 
held  "  in  the  usual  manner,"  after  each  party  has  chosen  an  arbitrator,  a  judge  in 
chambers  will  not,  because  of  a  difference  as  to  the  umpire  between  the  two  arbi- 
trators chosen  in  the  first  instance  and  before  the  arbitrators  have  themselves 
proceeded  to  settle  the  matters  in  dispute,  appoint  the  umpire  desired :  Rowe  v. 
Golton,  3  U.  C.  L.  J.  116. 

(e)  A  third  arbitrator  must  be  appointed  before  the  arbitration  proceeds. 
An  umpire  may  be  and  usually  is  appointed  after  the  arbitrators  have  entered 
upon  the  reference  and  are  unable  to  agree.  There  are  other  distinctions  be- 
tween the  two,  unnecessary  to  be  mentioned  here :  see  Bates  v.  Townley  et  al, 
1  Ex.  572. 

(/)  The  appointment  of  a  third  arbitrator  or  umpire  may  be  a  condition  pre- 
cedent to  the  right  of  the  arbitrators  to  act.  The  provision  under  consideration 
contemplates  some  such  case. 

■iff)  The  refusal  to  act  by  an  umpire  named  by  the  arbitrators  does  not  make 
the  arbitrators  incapable  of  naming  another  person.  Their  power  continues  until 
they  have  named  some  one  who  aeoeptsthe  office:  see  Oliver  v.  Collings,  11  East. 
367 ;  Trippet  v.  Eyre,  3  .Lev.  263.  This  enactment  appears  to  be  directed  .to  the 
case  where  arbitrators  refuse  to  make  an  effective  appointment. 

(/»)  See  note  z  to  this  section. 

(i)  See  note  a  to  this  section. 

■{])■  -A-  special  clause  may  be  introduced  into  the  submission  to  meet  this  case. 

(h)  i.  e.  In  the  several  instances  detailed  in  the  early  part  of  this  seotion. 
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to  appoint  an  arbitrator,  umpire  or  third  arbitrator;  (T)  and  a  Judge  to 
if  within  seven  clear  days  after  service  of  such  notice  (m)  no  °^^^ 
arbitrator,  umpire  or  third  arbitrator  be  appointed,  any  Judge  proper 
of  either  of  the  Superior  Courts  of  Law,  or  of  the  Court  of 
Chancery,  or  of  any  County  Court,  if  the  case  be  in  such 
County  Court,  may,  upon  summons  to  be  taken  out  by  the 
party  who  served  such  notice,  (n)  appoint  an  arbitrator,  um- 
pire, or  third  arbitrator  (as  the  case  may  be),  and  such  arbi- 
trator, umpire  or  third  arbitrator  may  act  in  the  reference  and 
make  an  award  as  if  he  had  been  appointed  by  consent  of  all 
parties,  (o)     19  Vic.  c.  43,  s.  92. 

369.  (v~)  When  the  reference  is  or  is  intended  to  be  when  the 

Vf-/  /-■*■!.       reference 

to  two  arbitrators,  one  appointed  by  each  party,  (cf)  either  is  to  two 
party  in  case  of  the  death,  (r)  refusal  to  act  (s)  or  incapacity  and  one 
of  any  arbitrator  appointed  by  him,  (t)  may  substitute  a  new  Fed/to 
arbitrator,  (u)  unless  the  document  authorizing  the  reference  other  may,  ° 
shews  the  intention  that  the  vacancy  should  not  be  sup-  f^L^tl™ 
plied,  (y)  and  if  on  such  a  reference  one  party  fails  to  appoint  KStarto 
an  arbitrator  either  originally  or  by  way  of  substitution  as  aot  al0Jle' 

(I)  No  particular  form  of  words  is  necessary;  the  notice  must  of  course  be 
varied  to  accord  -with  the  facts  of  the  case.  As,  to  the  service  of  the  notice,  <fcc, 
see  R.  G.  pr.  131  et  seg. 

(m)  The  period  of  seven  clear  days  appears  to  be  a  very  common  one  with  the 
English  legislature  for  such  appointments  in  the  case  of  public  companies.  See 
Eng.  Stat.  8  &  9. Vic.  cap.  18,  s.  28;  8  &  9  Vic.  cap.  16,  ss.  130,  131. 

(ra)  As  to  the  powers  of  a  judge  see  note  w  to  section  48. 

(o)  An  umpire  may,  it  seems,  be  appointed  under  this  section,  though  the 
instrument  of  reference  were  executed  before  this  act  came  into  force :  see  In  re 
Lord,  24  L.  J.  Chan.  145  ;  s.  ell,  A  J.  90.  See  further,  In  re  Liquidators  of  the 
Anglo-Italian  Bank  and  Francois  de  Rosaiz,  L.  R.  2  Q.B.  452 ;  and  De  Bosay  v.  the 
Anglo-Italian  Bank  Limited,  L.  R.  4  Q.B.  462. 

(p)  Taken  from  Eng.  Stat.  11  &  18  Vic.  cap;  125,  s.  13. 

(q)  Reference — intended  to  apply  to  submissions  by  consent  of  parties.  The 
instrument  of  reference  being  the  "  deed  or  instrument  in  writing"  mentioned  in 
section  167  of  this  act. 

(r)  See  note  a  to  preceding  section. 

(s)  See  note  y  to  preceding  Beetion. 

(t)  See  note  z  to  preceding  section. 

(«)  The  appointment  may  be  made  by  either  party -whose  first  arbitrator  dies, 
or  refuses  to  act,  <fcc. 

[y)  In  which  event  either  of  the  remaining  arbitrators  would  be  entitled  to  act 
or  else  the  reference  would  lapse. 
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unless  che     aforesaid,  (vv)  for  seven  clear  days  (w~)  after  the  other  party 
proevUra       has  appointed  an  arbitrator,  and  has  served  the  party  so  fail- 
vacancy       ing  with  notice  in  writing  to  make  the  appointment,  (a;)  the 
DeTuMiied.  party  who  has  appointed  an  arbitrator  may  appoint  such  arbi- 
trator to  act  as  sole  referee  in  the  reference,  (y)  and  an  award 
made  by  him  shall  be  as  binding  on  both  parties  as  if  the 
appointment  had  been  by  consent ;  but  the  Court  or  a  Judge 
may  revoke  such  appointment  on  such  terms  as  seem  just.  (z) 
19  Vic.  c.  43,  s.  93. 

IT©-  (a)  When  the  reference  is  to  two  arbitrators  and 

Two  arM-  ^    '  .  _      .  .      _  , 

tiatorsmay  the  terins  of  the  document  which  authorizes  it  do  not  shew 


appoint  an    the  intention  that  there  should  not  be  an  umpire,  or  do  not 

uniessethe     provide  otherwise  for  the  appointment  of  an  umpire,  the  two 

forbidtt?      arbitrators  may  appoint  an  umpire  at  any  time  within  the 

period  during  which  they  have  power  to  make  an  award,  (6) 

(vv)  It  has  been  usual  in  ordinary  submissions  to  provide  by  express  stipula- 
tion that  if  either  party  fail  or  neglect  to  appoint  an  arbitrator  within  a  specified 
time,  the  other  may  upon  proper  notice  do  so  for  him. 

(w)  See  note  m  to  preceding  section. 

(x)  As  to  service  of  notice,  &c,  see  E.  G.  pr.  131  et  seg. 

(y)  It  is  important  to  note  the  effect  on  the  part  of  either  party  to  appoint  an 
arbitrator.  In  such  case  the  arbitrator  appointed  by  the  other  may  proceed  as 
sole  referee. 

(z)   Court  or  judge :  see  note  w  to  section  48. 

(a)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  14. 

(J)  When  two  arbitrators  differ  between  themselves,  the  power  to  call  in  an 
umpire  is  a  most  useful  and  necessary  one.  If  the  two  arbitrators  each  nominate 
a  person  to  be  umpire,  and  they  agree  that  either  is  a  proper  person  for  the  office, 
they  may  choose  between  the  two  by  lot :  Neale  v.  Ledger,  16  East.  51.  Contra, 
where  the  appointment  is  by  lot  without  any  exercise  of  judgment:  In  re  C'assell, 
9  B.  &  C.  624 ;  The  European  and  American  Steam  Shipping  Co.  v.  Crosskey  et  at, 
8  C.B.  N.S.  397^  If  the  arbitrators  agree  on  the  umpire  they  need  not  be  together 
when  they  sigWthe  formal  appointment :  In  re  Hopper  and  Wrightson,  L.  E.  2  Q. 
B.  367.  The  appointment  of  an  umpire  need  not  be  in  writing,  unless  so  required 
by  the  reference :  Ray  v.  Dnrand,  1  Cham.  R.  27.  It  is  not  the  office  of  the  um- 
pire, when  appointed,  to  decide  between  the  two  arbitrators,  but  to  decide  between 
the  parties  to  the  reference.  The  powers  of  arbitrators  are  often  terminated  by 
the  appointment  of  an  umpire.  It  is  his  duty  to  decide  all  matters  referred, 
including  those  upon  which  the  arbitrators  are  unable  to  agree.  This  appears  to 
be  one  of  the  leading  distinctions  between  an  umpire  and  third  arbitrator :  see 
TollitY.  Saunders,  9  Price,  612  ;  Reynolds  v.  Gray,  1  Ld.  Rayd.  222  ;  Mitchell  v. 
Harris,  lb.  671;  Bates  v.  Cooke,  9  B.  &  C.  407;  Soulsby  v.  Hodgson,  1  W.  Blac. 
463 ;  Beck  v.  Sargent,  4  Taunt.  232 ;  and  generally  see  2  Saund.  133,  note  7  ;  see 
also  HeatJieringtonv.  Robinson,  7  Dowl.  P.  0.  192;  Harlow  v.  Read,  3D.4L.  203; 
Greene  v.  Bracken,  2  Ir.  C.  L.  E.  176.    An  award  of  umpirage  is  valid,  though 
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unless  they  are  called  upon  by  notice  as  aforesaid  to  make 
the  appointment  sooner,  (c)    19  Vic.  c.  43,  s.  94. 

171.  (d)  The  arbitrator  acting  under  any  such   docu-  Award  to  lie 

in       j  0  •  i      r  j?\  made  within 

ment  (e)  or  compulsory  order  of  reference  as  aforesaid,  (/ )  a  certain. 
or  under  any  order  referring  the  award  back,  (g~)  shall  make 
his  award  under  his  hand,  (h)  and  (unless  such  document  or 
order  respectively  contains  a  different  limit  of  time)  (i)  within 
three  months  (/)  after  he  has  been  appointed,  and  has  entered 
on  the  reference  (A)  or  has  been  called  upon  to  act  by  a  no- 
made  before  the  time  limited  (or  the  award  of  the  arbitrators :  Ray  v.  Dwrand, 
1  Cham.  E.  27 ;  but  see  section  173  and  notes  thereto. 

(c)  i,  e.  Under  section  168. 

(d)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  15. 

(e)  i.  e.  The  document  in  sections  168,  169  and  170  of  this  act. 

(/)  i.  a.  Under  section  158,  and  probably  under  section  160. 

(g)  i.  a.  Under  section  164. 

(h)  i.  e.  The  award  must  not  only  be  in  writing  but  signed :  see  Everard  v  • 
Palerson,  6  Taunt.  625.  Consequently  the  award  to  be  made  in  any  of  the  cases 
enumerated  in  the  commencement  of  this  section  must  be  made  in  writing  signed 
by  the  arbitrator  making  it.  Still  it  is  apprehended  that  this  section  is  only 
cumulative,  and  that  it  does  not  deprive  the  parties  to  a  submission  from  requir- 
ing a  form  of  award  different  to  that  in  this  section  prescribed.  If,  for  exam- 
ple, the  submission  provide  that  the  award  be  under  the  hand  and  seal  of  the 
arbitrator,  an  award  not  sealed  may  not  be  considered  a  sufficient  compliance :  see 
Henderson  v.  Williamson,  1  Str.  116.  And  yet  it  is  doubtful  whether,  in  the  ex- 
ample supposed,  the  omission  to  affix  the  seal  would  at  this  day  invalidate  the 
award.  In  such  cases  there  is  ample  discretion  reposed  in  the  courts  to  cause 
formal  omissions  to  be  rectified,  which  in  one  case  they  did  not  hesitate  to  exer- 
cise. In  an  old  case  where  the  submission  called  for  an  award  indented,  an  award 
both  in  writing  and  sealed,  but  not  indented,  was  held  to  be  bad :  see  Sinton  v. 
Cray,  3  Keb.  512.  In  a  later  case  the  court  refused  to  entertain  a  similar  objec- 
tion: see  Gatliffe  v.  Dunn,  Barnes,  55. 

(i)  Every  well-drawn  submission  contains  a  provision  fixing  a  period  within 
which  it  is  declared  that  the  award  shall  be  made. 

(j)  Where  the  declaration  on  an  award  shewed  the  submission  tto  have  been 
made  on  a  certain  day  and  the  award  a  few  days  thereafter,  the  court  held  that 
it  appeared  sufficiently  to  have  been  made  within  the  proper  time :  Reid  v.  Reid, 
16  U.  C.  C.  P.  247.  If  there  be  a  limitation  as  to  time,  and  the  parties  to  the 
reference  go  on  with  it  after  the  time  limited  has  expired,  and  make  no  objection 
till  after  award  made,  they  cannot  afterwards  raise  the  objection  that  the  time 
expired  before  the  making  of  the  award:  Tyerman  v.  Smith,  6  E.  &  B.  719;  Wat- 
son v.  Bennett,  5  H.  &  N.  831 ;  Earl  of  Darnley  v.  The  Proprietors  $e.  of  the 
London,  Chatham  and  Dover  Railway,  L.  R.  2  H.  L.  43.  Contra,  if  the  party 
object,  though  continuing  to  attend:  Ringland  v.  Lowndes,  17  C.  B.  M".  S.  514; 
Davies  v.  Price,  34  L.  J.  Q.  B.  8 ;  s.  c.  11  L.  T.  N.S.  203 ;  but  see  Barton  v.  Huber- 
ts, 16  U.  C.  C.  P.  440. 
(h)  The  appointment"  of  an  arbitrator,  when  by  consent,  dates  from  the  submis- 
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tice  in  writing  from  any  party,  (J)  but  the  parties  may  by 
consent  in  writing  (m)  enlarge  the  time  for  making  the 
award,  (n)     19  Vie.  c.  43,  s.  95. 

Period  may       173.  (o)  The  Court  of  which  such  submission,  document 

De  enlarged.  ^  '  ' 

sion  or  other  document  of  reference :  see  Antra'm  v.  Chace  et  al,  15  East.  209.  The 
award  may  be  made  on  the  same  day  that  the  document  authorizing  the  reference 
has  been  executed :  see  Barnardiston  v.  Fowler,  1 0  Mod.  204.  The  three  mouths 
do  not  begin  to  run  until  the  arbitrator  has  entered  on  the  reference :  Baker  v. 
Stephens,  L.  E.  2  Q.  B.  523. 

(i!)  This  notice  of  course  to  be  effective  only  when  the  document  of  reference 
has  been  executed  by  all  the  parties,  if  from  the  reading  of  the  instrument  it  ap- 
pear that  the  consideration  to  each  party  is  the  accession  of  all  parties. 

(m)  The  specific  mode  of  enlargement,  viz.,  by  writing,  is  pointed  out.  It 
must,  as  regards  all  references  coming  within  the  meaning  of  the  section,  be 
carefully  observed:  see  Burley  v.  Stephens  et  use,  1  M.  &  W.  156. 

(»)  The  right  of  the  parties  to  a  reference  by  consent  to  enlarge  the  time  for 
making  an  award  has  never  been  questioned.  The  enlargement,  if  there  be  a 
period  limited  by  the  instrument  of  reference  for  making  the  award,  should  be 
made  within  that  period.     The  consent  must  be  mutual:  Ruthven  v.  Ruthven, 

5  U.  C.  Q.  B.  273.  And  the  enlargement  ought  to  be  indorsed  at  the  time  it  pur- 
ports to  be  signed:  s.  c.  lb.  2Y6.  But  the  parties  by  their  conduct,  such  as  attend- 
ing meetings,  &c,  have  at  common  law  been  held  to  authorize  and  assent  to  en- 
largements made  by  the  arbitrator :  see  Leggett  v.  Finlay,  6  Bing.  255.  Where 
the  parties  conducted  themselves,  as  if  there  were  a  good  enlargement,  an  irregu- 
lar enlargement  was  held  to  be  thereby  waived:  Hallett  v.  Ballelt,  5  M.  &  W.  25; 
see  also  Ruthven  v.  Ruthven,  5  U.  C.  Q.  B.  276  ;  Browne  v.  Collyer,  20  L.  J.  Q.  B. 
426;  Bull  v.  Alway,  4  0.  S.  375.  It  is  usual  in  well-drawn  submissions  to  give 
the  arbitrator  himself  power  when  necessary  to  make  enlargements.  That  power 
is  considered  as  running  from  time  to  time  so  as  to  feed  future  enlargements:  see 
Payne  v.  Deakle,  1  Taunt.  509 ;  Barrett  v.  Party,  4  Taunt.  658 ;  Leggett  v.  Finlay, 

6  Bing.  255.  The  arbitrator  has  not  the  power  unless  express  authority  be  con- 
ferred upon  him:  In  re  Morphett  and  Witherden,  2  D.  &  L.  967.  If  the  enlarge- 
ment be  made  pursuant  to  agreement  in  the  instrument  of  reference  contained,  the 
enlargement  is  part  of  the  submission.  When  two  parts  of  a  deed  of  submission 
to  arbitration  were  executed,  and  the  arbitrator  endorsed  the  enlargements  of  the 
time  for  making  his  award  on  one  part,  the  court  compelled  the  party  in  whose 
possession  that  part  was  to  make  it  a  rule  of  court:  In  re  Smith  and  Blake, 
8  Dowl.  P.  C.  130.  It  seems  clear  that  when  the  time  for  making  an  award  is  en- 
larged, the  enlargement,  whether  by  the  parties,  the  arbitrators,  or  by  judge's 
order,  should,  with  a  view  to  an  attachment,  be  made  a  rule  of  court,  as  well  as 
the  original  submission:  Masecar  v.  Chambers  et  al,  4  U.  C.  Q.  B.  171.  Where  a 
cause  was  referred  under  a  judge's  order  containing  a  proviso  that  the  arbitrator 
should  make  his  award  on  or  before  a  day  appointed,  but  if  not  then  prepared  to 
enlarge  the  time,  "as  he  might  require  and  a  judge  of  the  court  might  think  rea- 
sonable and  just,"  held  that  the  time  was  duly  enlarged  by  a  judge's  order  obtained 
after  the  time  limited  for  making  the  award  had  expired:  Beid  v.  Fryatt,  1  M.  & 
S.  1.  Per  cur.  "  Such  a  term  ought  never  to  have  been  inserted  in  the  order  of 
reference:"  lb.  3.  If  an  arbitrator  be  authorized  to  enlarge  the  time  by  judge's 
order  an  enlargement  by  himself  alone  is  insufficient:  Mason  v.  WalUs,  10  B.  & 
C.  107. 

(o)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  15. 
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or  order  has  been  or  may  be  made  a  rule  or  order,  (p)  or  any 
Judge  thereof,  (q)  may,  for  good  cause  to  be  stated  in  the 
rule  or  order,  (r)  for  enlargement,  from  time  to  time,  (s) 
enlarge  the  term  for  making  the  award,  (t)  and  if  no  other 
period  of  enlargement  be  stated  in  the  consent  or  order  for 
enlargement,  it  shall  be  deemed  an  enlargement  for  one 
month,  (V)     19  Vic.  c.  43,  s.  95. 

173.  (y~)  In  case  an  umpire  has  been  appointed,  (w)  and  when  the 
in  case  the  arbitrators  have  allowed  their  time  to  expire  with-  shall  act. 

( p)  Before  application  can  be  made  under  this  provision,  it  would  seem  that 
the  submission  (if  the  reference  be  by  submission),  must  be  made  a  rule  of  court : 
see  Lambert  et  al  v.  Hutchinson,  2  M.  &  G.  858. 

(j)  Qu.  Any  judge  in  chambers :  Con.  Stat.  U.  C.  c.  10,  s.  9. 

(r)  The  rule  or  order  cannot  be  made  ex  parte ;  it  must  be  nisi,  and  to  show 
cause:  Clarke  v.  Stocken,  5  Dowl.  P.  C.  32.  The  omission  to  state  the  "good 
cause"  in  the  rule  or  order  is  only  an  irregularity:  Re  Burdon  et  al,  31  L.  T. 
Kep.  164. 

(s)  See  note  n  to  section  171. 

(i)  Neither  the  court  nor  a  judge  had  power  at  common  law  to  enlarge  the 
time  for  making  an  award:  see  Halden  v.  Glasscock,  6  B.  &  C.  390.  The  power 
was  for  the  first  time  conferred  by  Eng.  Stat.  3  &  4  Win.  IV.  cap.  42,  s.  39,  of 
which  our  7  Wm.  IV.  cap.  3,  s.  29  was  a  copy  (now  section  179  of  this  act).  The, 
power  of  enlargement  may  be  exercised  after  the  expiration  of  the  three  months: 
Watson  v.  Beavan  8  W.  R.  612 ;  see  also  Johnson  v.  Collie.  24  L.  J.  Q.  B.  63 ;  In 
re  Ward  and  the  Secretary  of  Slate  for  War,  32  L.  J.  Q.B.  53;  Johnston  v.  Anglin, 
5  Prac.  E.  62  ;  and  even  after  award  made :  Watson  v.  Bennett,  3  L.  T.  N.S.  20 ; 
Browne  v.  Collyer,  20  L.  J.  Q.  B.  420 ;  In  re  Wood  and  the  Secretary  of  Stale  for 
War,  32  L.  J.  Q.  B.  53 ;  Lord  v.  Lee,  5  U.  C.  L.  J.  N.S.  21 ;  but  will  not  be  exer- 
cised unless  fair  to  both  parties:  Edwards  v.  Davies,  23  L.  J.  Q.  B.  278;  McNeill 
v.  MacNeale,  13  Ir.  L.  R.  154 ;  Gaffney  v.  Kitten,  12  Ir.  C.  L.  R.  App.  xxv. ;  nor 
if  the  party  applying  has  been  guilty  of  great  laches :  Doe  d.  Mays  v.  Cannell, 
22  L.  J.  Q.  B.  321 ;  see  Lambert  et  al  v.  Hutchinson,  2  M.  &  G.  858 ;  Andrews  v. 
Eaton,  7  Ex.  221 ;  Kellett  v.  Local  Board  of  Health  of  Tranmere,  34  L.  J.  Q.  B. 
87;  see  further  note  c  to  section  179.  The  rule  will  not  be  granted  ex  parte: 
see  Clarke  v.  Stocken,  5  Dowl.  P.  C.  32. 

(u)  i.  e.  Calendar  month:  see  Interpretation  Act,  Con.  Stat.  IT,  C.  c.  2,  s.  13. 
"  It  seems  clear  that  when  the  time  for  making  an  award  is  enlarged,  the  enlarge- 
ment, whether  by  the  parties,  the  arbitrators,  or  by  judge's  order,  should  be  made 
a  rule  of  court  as  well  as  the  original  submission :"  Masecar  v.  Chambers  et  al, 
4  U.  C.  'Q.  B.  172,  per  Macaulay,  J. ;  see  Crooks  v.  Chisholm  et  al,  4  O.  Si  121 ; 
Charles  v.  Hickson,  T.  T.  3  &  i  Vic.  MS.  R.  &  H.  Dig.  "  Arbitration  and  Award," 
II.  3;  also  see  In  re  Thirkell  et  al,  2  U.  C.  Q.  B.  173. 

(«)  Taken  from  Eng.  Stat.  17  &  18  Vio.  cap.  125,  s.  15. 

(mi)  An  umpire  may  be  appointed  by  name  in  the  document  of  reference.  If 
not  so  appointed,  provision  is  made  for  his  appointment  under  section  170  of  this 
act.  And  it  would  seem  that,  in  the  absence  of  express  directions,  the  umpire 
may  be  appointed  without  writing,  though  for  obvious  reasons  the  latter  mode  is 
in  all  respects  preferable :  see  May  v.  Durand,  1  Cham.  R.  27. 
16 
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out  making  an  award,  Qc)  or  have  delivered  to  either  party  or 
to  the  umpire  a  notice  in  writing  stating  that  they  cannot 
agree,  (jy)  the  umpire  may  enter  on  the  reference  in  lieu,  of 
the  Arbitrators,  (z)     19  Vic.  c.  43,  b.  &5. 

When  the  174.  (a)  When  any  award  made  on  any  such  submission, 

directs  pos-  document  or  order  of  reference  as  aforesaid,  (5)  directs  that 

reait>ro-f  possession  of  any  lands  or  tenements  capable  of  being  the 

deiweredbe  sukject  °f  an  acti°n  of  ejectment  (c)  shall  be  delivered  to  any 

the  Court  patty  either  forthwith  or  at  any  future  time,  (d~)  or  that  any 

such  deli-  gueh  party  is  entitled  to  the  possession  of  any  such  lands  or 

very  and  en-  *       "  .  . 

force  it  as  a  tenements,  (e)  the  Court  of  which  the  document  authorizing 

(x)  The  power  of  the  umpire  under  this  section  is  deferred  until  the  arbi- 
trators "  shall  have  allowed  their  time  to  expire  without  making  an  award." 
"Whether  this  provision  is  cumulative  or  the  contrary  is  doubtful.  "Decisions  be- 
fore the  passing  of  this  act  Beem  to  establish  "  that  an  award  of  umpirage  is  valid 
though  made  before  the  time  limited  for  the  award  of  the  arbitrators,  if  they  dis- 
agree and  do  not  make  any  award  afterwards :"  see  note  o  to  section  170. 

(y)  As  to  disagreement  between  arbitrators :  see  Dod&ington  v.  Bail-ward,  7  Dowl. 
P.  C.  640. 

(«)  It  is  established  law  that  the  umpire  is  to  decide  ^between  the  parties  to 
the  reference  and  not  between  the  arbitrators,  in  case  of  disagreenient.  "When  he 
enters  upon  his  duties,  the  duties  of  the  arbitrators  terminate.  In  the  words  of 
this  section,  he  "  enters  on  the  reference  in  Ireu  of  the  arbitrators."  It  is  not 
unusual  for  an  utopire  appointed  in  the  first  instance,  to  sit  with  the  arbitrators 
and  hear  the  evidence,  but  to  take  no  part  in  the  proceedings  unless  the  arbitra- 
tors disagree.  This  is  a  convenient  practice,  and  saves  at  least  the  expense  of  a 
second  examination  of  witnesses. 

(a)  Taken  from  Eng.  Stat.  17 A  18  Vic.  cap.  125,  8.  16. 

(6)  i.  e.  The  order  of  reference  under  section  158,  as  tocompulsory  references 
or  the  deed  or  instrument  in  writing  as  to  references  under  section  167.  This 
Bection  is  made  to  extend  to  any  award  referred  or  made  pursuant'to  those  sec- 
tions which  directs  that  possession  of  any  lands,  ifec. 

(c)  By  the  common  law  an  ejectment  will  not  lie  for  anything  whereon  an 
entry  cannot  be  made,  or  of  which  the  sheriff  cannot  deliver  possession.  In  other 
•words,  ejectment  is  only  maintainable  for  corporeal  hereditaments :  Tillinghast'B 
Adam's  Eject.  18 ;  also  see  a  case  of  ejectment  for  "  a  pasture  gate  '"and  a  "  cattle 
gate :"  Doe  d.  Bdxby  v.  Preston  et  al,  5  D,  4  L.  7. 

(d)  This  accords  in  principle  with  the  power  of  a  judge  to  certify  that  execu- 
tion may  issue  forthwith  "or  at  some  day  to  be  named  in  such  certificate :" 
section  239. 

(e)  The  distinction  between  an  award  that  one  party  named  "  is  entitled  to  the 
possession  of  land"  and  that  "  the  possession  of  the  land  shall  be  delivered"  by 
the  other,  is  now  practically  Of  little  importance.  It  may,  however^  be  mentioned1 
;that  decided  cases  before  this  act  established  the  doctrine  that  no  interest  io.  land 
could  be  transferred  by  an  award :  see  Rolle.  Ab.  Arbitrament  A. ;  Marks  V.  Marriot, 
1  Ld.  Rayd.  114 ;  Johnson  y.  TPj&on,WilleB.'2,48;  Doe  d.  'Morris  et  al  v.  SdSser,  3  East. 
15;  Thorpcv.  Eyre,  1A.&E.  926;  see  also  Henry  v.  'Eihsan,  9  Ir.  C.  L.  R.  459.  The 
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the  reference  has  been  or  may  be  made  a  rule  or  order,  may  '"^^Jj in 
order  any  party  to  the  reference  who  is  in  possession  of  such 
lands  or  tenements,  or  any  person  in  possession  of  the  same 
claiming  under  or  put  in  possession  by  him  since  the  making 
of  the  document  authorizing  the  reference,  to  deliver  posses- 
sion of  the  lands  to  the  party  entitled  thereto  pursuant  to  the 
award,  (/)  and  such  rule  or  order  to  deliver  possession  shall 
have  the  effect  of  a  Judgment  in  ejectment  against  every 
such  party  or  person  named  in  it,  (g)  and  execution  may 
issue  and  possession  shall  be  delivered  by  the  Sheriff  as  on  a 
Judgment  in  ejectment.  (&)     19  Vic.  c.  43,  s.  96. 

1755.  (i)  In  any  County  Court,  the  Judge  thereof  may,  County 

...  .  .  ,  „,       Courts  may 

in  term,  or;at  the  sittings,  or  in  vacation,  by  consent  of  the  order  refer- 
parties,  order  any  cause  to  be  referred  to  arbitration,  in  the  tration  as  in 
same  manner,  with  the  same  effect  and  with  the  same  powers,  courts" 
and  in  like  manner  may  set  aside  any  award  thereon,  as  may 
be  exercised  by  the  Superior  Courts  in  any  cause  therein,  (j) 
19  Vic.  c.  90,  s.  13 ;  8  Vic.  c.  13,  s.  47. 

17G.  (&)  Every  agreement  or  submission  to  arbitration  Every  sub- 
by  consent,  (t)  whether  by  deed,  or  in  writing  not  under  arbitration 

reason  of  the  law  was  based  upon  feudal  principles,  viz.,  that  lands  should  not  be 
aliened  without  the  consent  of  the  lord.  An  award  need  not  set  out  a  description 
of  the  land  by  metes  and  bounds :  The  Great  Western  Railroad  Co.  v.  Rolph,  1  Prac. 
K.  50. 

(/)  An  application  under  this  section  should  show  the  reference,  the  subject 
matter  thereof,  the  award,  and  the  parties  in  possession  of  the  land  awarded.  As 
to  delivery  of  possession :  see  Mays  et  al  v.  Gunnel,  24  L.  J.  C.  P.  41. 

(g)  A  judgment  in  ejectment  is  not,  as  other  judgments,  final  between  the 
parties:  Chtbine  v.  McMullen,  11  IT.  C.  Q.  B.  260. 

(7i)  The  writ  of  execution  upon  a  judgment  in  ejectment  is  known  as  a  writ  of 
habere  faeias  possessionem.  It  as  a  general  rule  must,  lite  other  executions,  follow 
the  judgment. 

(i)  This  is  a  combination  of  .the  County  Courts  Procedure  Act,  19  &  20  Vic.  c. 
90,  s.  13,  and  the  old  County  Courts  Act,  8  Vic.  c.  IS,  .a.  47. 

(j)  It  is  not  necessary  to  repeat  here  what  has  already  been  stated  in  notes  to 
sections  158  to  174,  inclusive.  Reference  may  be  made  to  these  sections  for  the 
practice  as  to  references  by  consent  and  otherwise,  and  setting  aside  awards. 

(k)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  17. 

it)  A  submission  by  written  agreement  is  a  contraot  acquiring  to  be  proved 
like  any  other  contraot  if  its  existence  be  denied.  It  is  true  that  by  statute  it 
may  be  made  a  rule  of  .court,  but  that  is  only  for  the  purpose  of  enforcing  its  per- 
formance in  a  summary  manner.    The  character  of  the  contract  is  sot  altered  by 
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maybemade  sea]j  (TO)  may,  on  the  application  of  any  party  thereto,  (nj 
Court,  in-     be  made  a  rule  of  either  of  the  Superior  Courts  of  Law,  or  ot 

less  the  In- 

strnment      the  Court  of  Chancery,  or  of  a  County  Court  in  actions  pend- 

forbid  it.         ..  *  ,  r 

ing  in  such  County  Court,  (o)  unless  such  agreement  or  sub- 
mission contains  words  purporting  that  the  parties  intended 
that  it  should  not  be  made  a  rule  of  Court,  (p)     19  Vic.  e. 

43,  s  97. 

its  being  made  a  rule  of  court,  nor  is  it  the  rule  which  gives  it  the  binding  effect 
upon  the  parties,  as  in  the  case  of  a  submission  by  rule :  Berney  v.  Read,  7  Q.  B. 
83,  per  Decman,  C.  J.  There  can  be  no  agreement  unless  there  be  mutuality  of 
consideration.  The  consideration  to  one  party  is  the  signing  of  the  other.  With- 
out the  signatures,  or  at  least  the  assent  of  both,  there  can  be  no  agreement.  It 
has  been  held  that  an  order  of  reference  of  a  borough  court  in  England,  purport- 
ing to  be  made  by  consent,  and  containing  a  stipulation  for  making  it  a  rule  of  a 
superior  court,  might  be  made  a  rule  of  such  court  as  an  agreement  of  reference 
between  the  parties:  Harlow  v.  Winstanley,  19  L.  J.  Q.  B.  430. 

(m)  Oral  submissions  are  clearly  excluded  from  the  operation  of  this  section : 

jsee  Ansell  v.  Evans,  7  T.  R.  1 ;  v.  Mills,  17  Ves.  419.     Where  two  persons 

agreed  by  deed  to  refer  all  matters  in  dispute  which  should  arise  between  them 
in  relation  to  a  certain  contract  to  two  arbitrators,  one  to  be  chosen,  by  each 
party,  and  on  disputes  arising  arbitrators  were  appointed  by  parol,  it  was  held 
that  the  submission  was  by  parol,  and  could  not  be  made  a  rule  of  court  under  this 
section:  Ex  parte  Glaysher,  3  H.  &  C.  442.  But  in  a  somewhat  similar  case,  where 
one  of  the  parties  had  appointed  an  arbitrator  in  writing,  the  submission  was  made 
a  rule  of  court:  In  re  Newton  and  Helherington,  19  C.  B.  N.  S.  342;  see  also  In  re 
Willcox  and'  Storkey,  L.  R.  1  C.  P.  671.  If  one  partner  assume  to  execute  a  sub- 
mission for  a  copartner,  his  authority  to  do  so  must  be  established  before  the  sub- 
mission will  be  made  a  rule  of  court :  Re  Aldington  et  al  and  Chesshire,  15  C.  B.  S. 
S.  375 ;  see  also  French  et  al  v.  Weir,  17  U.  0.  Q.  B.  245. 

(«)  The  application  may  be  made  by  either  party  at  any  time  either  before  or 
after  award.  The  practice  of  courts  of  law  and  equity  in  this  respect  appears  to 
be  the  same:  In  re  Taylor  et  al,  5  B.  <fe  Al.  217;  Ross  and  Ross,  4  D.  ifc  L..648; 
Smith  v.  Symes,  5  Madd.  74;  Pownall  v.  King,  6  Ves.  10;  Fether stone  v.  Cooper, 
9  Ves.  67 ;  Heming  v.  Swinnerton,  5  Hare.  350. 

(o)  Until  this  provision  has  been  complied  with  the  courts  have  no  jurisdiction 
over  agreements  of  submission:  see  Harrison  v.  Orundy,  2  Str.  117S;  In  re  Per- 
ring  and  Keymer,  3  Dowl.  P.  C.  98 ;  Davis  v.  Getty  et  al,  1  S.  &  S.  411 ;  Harvey  v. 
Shelton,  7  Beav.  455;  Kirkus  v.  Hodgson,  8  Taunt.  733;  Mayor  of  Bath  v.  Pinch, 
4  Scott,  299 ;  Bottomley  v.  Buckley  et  al,  4  D.  &  L.  157 ;  In  re  Ross  and  Ross,  lb. 
648 ;  see  however  Little  et  al  v.  Newton,  1  M.  &  G.  976.  But  there  is  inherent  power 
in  the  court  independently  of  any  statutory  enactment  to  make  a  judge's  order  or 
order  of  nisi  prius  a  rule  of  court :  Aston  v.  George,  2  B.  &  Al.  395  ;  Harrison  v. 
Smith,  1  D.  &  L.  876 ;  Millington  v.  Claridge,  3  C.  B.  609.  Where  it  was  agreed 
that  a  submission  should  be  made  a  rule  of  "  the  court,"  without  specifying  any 
particular  court,  the  Common  Pleas  allowed  the  submission  to  be  made  a  rule  of 
that  court :  Soilleux  v.  Herbst,  2  B.  &  P.  444. 

{p)  The  difference  between  this  section  and  that  of  9  &  10  Wm.  3,  cap.  15, 
should  be  noted.  A  submission  under  the  latter  can  only  be  made  a  rule  of  court 
when  the  parties  in  the  submission  "  agree  that  their  submission  of  their  suit  to 
the  award  or  umpirage  of  any  person  or  persons  should  be  made  a  rule  of  any  of 
Jiis  majesty's  courts  of  record,"  Ac.:  section  1;  whereas  under  the  section  hero   .,' 
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\77.  (?)  If  in  any  such  agreement  or  submission  it  be  %{^%. 
provided  that  the  same  may  be  made  a  rule  of  one  in  parti-  J1^6™^ 
cular  of  the  Superior  Courts  aforesaid,  it  shall  be  made  a  rule  if  a  case  be 

r  '  stated  m  the 

of  that  Court  only;  (r)  and  if  when  there  is  no  such  provi-  award  for 

,„  ..  „  n  the  opinion 

sion,  (s)  a  case  has  beeu  stated  for  the  opinion   or  one  ot  of  a  Court. 
the  Superior  Courts  (i)  and   such  Court  is  specified  in   the 
aw,ard,  (u)  and  the  document  authorizing  the  reference  has 
not  before  the  publication  of  the  award  to  the  parties  been 

annotated  the  submission  may  be  made  a  rule  of  court  "  unless  such  agreement  or 
submission  contains  words  purporting  that  the  parties  intended  that  it  should  not 
be  made  a  rule  of  court."  In  the  former  case  an  express  clause  of  consent  is  neces- 
sary. In  the  latter  consent  is  presumed  unless  dissent  be  expressed.  As  to  the 
intention  of  the  parties  in  such  matters,  see  In  re  Woodcrofc  and  Jones,  9  Dowl. 
P.  C.  538,  Where  an  agreement  to  refer  matters  to  arbitration  not  under  seal 
was  afterwards  duly  revoked  by  deed,  the  court  of  chancery  refused  an  applica- 
tion to  make  such  agreement  a  rule  of  court:  Re  Drury  and  Lyne,  19  L.  T.  N.  S. 
763.  The  restraint  upon  revocation  without  leave  of  the  court  extends  to  all 
submissions  which  do  not  contain  words  purporting  that  they  are  not  to  be 
made  rules  of  court:  see  note  b  to  section  179.  But  this  clause  does  not  import 
into  every  submission  to  arbitration  all  the  consequences  of  the  9  &  10  Wm.  III. 
cap.  15,  s.  1 :  Smith  v.  Whitmore,  10  L.  T.  N.S.  128  ;  Mills  v.  Buyley,  2E4C.  36. 
A  submission  made  a  rule  of  the  court  of  chancery  under  this  clause  is  not  within 
the  provisions  of  this  act  as  to  discovery :  In  re  The  Anglo-Austrian  Bank,  10  L. 
T.  N.  S.  369.  An  action  may  be  maintained  on  a  judge's  order  of  reference  made 
by  consent:  Lievesley  v.  Oilmore,  L.  R.  1  C.  P.  570.  A  submission  was  made  a 
rule  of  court  on  the  production  of  a  verified  copy  of  the  submission,  the  original 
being  in  the  possession  of  the  opposite  party,  who  refused  to  produce  it:  Martin 
v.  The  Mayor,  $c.<  of  Belfast,  12  Ir.  L.  R.  338 ;  an  order  may,  however,  be  made 
in  such  case  for  the  bringing  in  of  the  submission:  Hamilton  v.  Alford,  1  Prac.  R. 
1 3.  Submission  made  a  rule  of  court  without  an  affidavit  of  the  attesting  witness 
who  refused  to  make  an  affidavit:  Shortall  v.  Moran,  2  Ir.  L.  R.  87.  The  making 
the  submission  a  rule  of  court  is  not  a  condition  precedent  to  the  making  of  the 
award :  O'Eeefe  v.  0'  Connell,  1  F.  <t  S.  66.  As  to  the  costs  of  making  a  submis- 
sion a  rule  of  court:  see  note  g  to  section  163. 

(g)  Taken  from  latter  part  of  section  17  of  Eng.  Stat.  17  &  18  Vic.  cap.  125. 

(c)»This  has  been  the  established  practice  ever  since  Stat.  9  <fc  10  Wm.  III. 
cap.  15 :  see  Milsteadv.  Cravfield,  9  Dowl.  P.  C.  124.  Where  a  submission  by  deed 
of  three  actions  in  the  Exchequer  and  one  in  the  King's  Bench  provided  that 
the  agreement  might  be  made  a  rule  either  of  the  court  of  King's  Bench  or 
Exchequer,  the  court  of  Exchequer  refused  to  allow  the  submission  to  be  made  a 
rule  of  that  court  after  it  had  been  made  a  rule  of  the  King's  Bench :  Winpenny 
v.  Bates,  2  C.  &  J.  379. 

(s)  i.  e.  A  provision  that  the  submission  shall  or  may  be  made  a  rule  of  one  in 
particular  of  the  superior  courts. 

((),  As  to  the  statement  of  special  cases  for  the  opinion  of  the  court  by  arbitra- 
tors :  see  sections  158,  160  and  162,  and  notes  thereto. 

(«)  The  case  may  be  stated  on  the  face  of  the  award,  and,  if  stated  for  one 
court  in  particular,  the  name  of  that  court  must  also  appear  on  the  face  of  the 
a  ward. 
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made  a  rule  of  Court,  such  document  shall  be  made  a  rule 
only  of  the  Court  specified  in  the  award,  (wi)  19  Vic'  c.  43, 
s.  97. 

otier  178-  (x)  When  in  any  case  the  document  authorizing 

Courtsnot^  ^g  reference  is  or  has  been  made  a  rule  or  order  of  any  one 
of  such  Superior  Courts,  no  other  of  such  Courts  shall  have 
any  jurisdiction  to  entertain  any  motion  respecting  the  arbi- 
tration or  award,  (jy)     19  Vic.  c.  43,  s.  97. 

VZ9-  (2)  In  case  of  the  appointment  of  any  arbitrator  or 

toarbitra-     umpire  by,  or  in  pursuance  of  any  rule  of  either  of  the 

'  agreed  to  be  Superior  Courts  of  Common  Law  or  of  the  Court  of  Chan- 

Sacourt7l0  cel7>  or  °f  any  County  Court,  or  Judge's  order,  or  order  of 

We  without   ^isi  -PriMs  in  any  action,  (a)  or  by  or  in  pursuance  of  any 

Court.0'        submission  or  reference,  not  containing  words  purporting  that 

the  parties  intended  that  such  agreement  should  not  be  made 

a  rule  of  any  of  such  Superior  Courts,  (b)  the  power  and 

(mi)  As  already  noticed,  the  submission  may  be  made  a  rule  of  court  as  well 
after  as  before  award :  see  note  n  to  section  176. 

(x)  Taken  from  latter  part  of  section  17  of  Eng.  Stat.  17  &  18  Vic.  cap.  125. 

(y)  This  is  consonant  with  the  decision  of  Winpenny  v.  Bates,  2  C.  di  J.  379. 

(z)  Taken  from  our  repealed  Stat.  7  fm.  IV.  cap.  3,  s.  29,  which  was  a  tran- 
script of  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  39.  Before  the  Eng.  Stat.  3  A  4 
Wm.  IV.  cap.  42,  s.  39,  it  was  in  the  power  of  either  party  to  revoke  the  sub? 
mission  at  any  time  before  the  award  was  made,  and  that  whether  the  submission 
was  by  deed  or  other  agreement:  Mine  et  al  v.  Gratrix,  7  East.  608 ;  judge's  order: 
Clapham  v.  Higham,  1  Bing.  87 ;  or  order  of  nisi  prius :  Doe  d.  Tumbull  et  al  v. 
Brown,  5  B.  &  C.  384 ;  8kee  v.  Coxon,  10  B.  &  C.  483  ;  Walker  v.  Minchin,  2  Ir.  Law 
Rec.  N".S.  119 ;  Goulding  v.  Goulding,  2  Ir.  Law  Rec.  164.  But  this  did  not  release 
the  party  revoking  from  an  action,  if  he  had  covenanted  to  abide  by  the  reference : 
Grazcbrook  et  al  v.  Davis,  5  B.  &  C.  534 ;  see  also  Brown  v.  Tanner,  1  Me  C.  &  T. 
464 ;  and  Warbwrton  v.  Storr,  4  B.  &  C.  103.  It  therefore  often  happened  thatjrpon 
the  slightest  expression  of  opinion  by  an  arbitrator,  unfavorable  to  either  party, 
that  party  revoked  the  submission:  Clarke  v.  Stocken,  2  Bing.  N.  C.  651,  per 
Vaughan.  J. ;  aod  James  v.  Attwood,  7  Scott,  843,  per  Tindal,  C.  J.  It  was  to 
remedy  this  state  of  things  that  the  statute  was  passed. 

(a)  The  provisions  of  the  act  are  apparently  confined  to  civil  proceedings:  Rex 
v.  Bar  dell  el  al,  5  A.  &  E..619 ;  Bex  v.  SMllibeer,  6  Dowl.  P.  C.  238.  But  the  court 
will  not  in  such  a  case  grant  a  rule  to  restrain  the  arbitrator  from  proceeding : 
Bex  v.  Bardell,  5  A.  &  E.  619.  Besides,  in  civil  cases  the  reference  unless  complete 
is  not  within  the  statute:  Bright  v.  Durnell,  4  Dowl.  P.  C.  756.  Where  two  arbi- 
trators were  nominated  in  pursuance  of  a  clause  in  a  partnership  deed,  which 
provided  that  they  should  appoint  an  umpire  before  proceeding,  it  was  decided 
that  until  the  appointment  of  an  umpire  the  reference  might  be  revoked  without 
leave:   lb. 

(b)  The  original  act  was  in  terms  applicable  only  where  the  submission  con- 
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authority  of  such  Arbitrator  shall  not  be  revocable  by  any 
party  to  the  reference,  without  the  leave  of  the  Court  by 
which  such  rule  or  order  was  made,  or  which  is  mentioned  in 
the  submission,  or  by  leave  of  a  Judge  of  such  Court;  or  in  Arbitrator 
case  no  such  Court  be.mentioned  in  the  submission  and  there  withrefe- 

.  rence. 

be  no  restriction  of  jurisdiction  as  aforesaid,  then  not  with- 
out the  leave  of  one  of  such  Superior  Courts,  or  of  a  Judge 
thereof,  (c)  and  the  arbitrator  and  umpire  shall  proceed  with 
the  reference  notwithstanding  any  such  revocation,  and  make 
an  award,  although  the  person  making  such  revocation  do 
not  afterwards  attend  the  reference ;  (d)  and  the  Court,  or  enlarge  time 
any  Judge  thereof  (as  the  case  may  be)  may,  from  time  to  an'award!8 
time,  (e)  enlarge  the  term  for  any  such  arbitrators  making 
their  award.  (/)     7  Wm.  IV.  c.  3,  s.  29. 

tained  an  agreement  that  it  might  be  made  a  rule  of  court.  This  statute  is  more 
extensive,  for  it  is  made  applicable,  unless  the  submission  contain  words  to  the 
effect  that  it  shall  not  be  made  a  rule  of  court :  see  Wood  v.  Closter,  16  U.  C.  Q.  B. 
490;  see  Mills  v.  Bayhy,  2  H.  &  C.  36. 

(c)  The  application  should  be  by  rule  or  summons  to  show  cause :  Clarke  v. 
StQcken,  2  Bing.  N.  C.  651 ;  and  should  properly  speaking  be  made  before  the 
award  is  executed :  Phipps  v.  Ingram,  3  Dowl.  P.  C.  669.  But  may  be  made  after- 
wards :  see  note  t  to  section  172.  Leave  will  not  be  granted  except  upon  strong 
grounds :  James  v.  Altwpod,  7  Scott,  843,  per  Tiadal,  0.  J.  The  discretionary 
powers  conferred  by  the  enactment  should  be  exercised  in  the  most  sparing  and 
cautious  manner:  Scott  v.  Van  Sundau,  1  Q.  B.  102 ;  Pope  v.  Lord  Duncannon,  9  Sim. 
177.  It  will  in  general  be  refused,  unless  misconduct  on  the  part  of  the  arbitrator 
be  shown  :  In  re  Woodcroft  and  Jones,  9  Dowl  P.  C.  538 ;  Wilson  v.  Morrell,  15  C, 
B.  720  :  see  also  Faviell  v.  The  Mastern  Counties  Railway  Co.  2  Ex.  344.  Fear  of 
an  excessive  award  is  no  ground :  The  Great  Western  Railway  Co.  v.  Miller.  12  U.  C. 
Q.  B.  654.  But  the  court  in  one  case,  considering  the  balance  of  convenience  and 
inconvenience  to  the  parties,  the  unsatisfactory  language,  used  in  the  contract 
between  them,  the  uncertainty  as  to  what  was  intended  by  the.  clause  of  refe- 
rence, and  the  ample  powers  with  which  the  courts  and  judges  are  now  armed  for 
compulsory  references,  allowed  the  reference  to  be  revoked:  In  re  Wright  et  al 
and  the  Corporation  of  die  County  of  Grey,  8  U.  C.  L.  J.  109. 

(d)  Though  a  party  revoke  or  attempt  to  revoke  a  submission  without  leave, 
he  would  still  seem  to  be  entitled  to  notice  to  attend  the  meetings  of  the  arbitra- 
tors: In  re  Kyle  et  al,  2  Jur.  760.  The  revocation,  when  duly  made,  is  a  good 
answer  to  an  application  to  make  the  submission  a  rule  of  court :  In  re  Drury  and 
Lyne,  19  L.  T.'N.  S.  763. 

(e)  From  time  to  time:  see  Leslie  v.  Richardson,  17  L.  J.  C.  P.  324,  as  to  mean- 
ing of  these  words. 

(/)  It  has  been,  after  some  doubt,  established  that  this  clause,  although  an- 
nexed to  and  immediately  following  the  provision  in  reference  to  revocations, 
applies  equally  to  all  cases,  whether  there  has  been  an  attempt  to  revoke  or  not : 
see  Doe  d.  Jones  et  ux.  v.  Powell,  7  Dowl.  P.  C.  539 ;  Parberyv.  Newnham,  7  M.  <fe 
W.  378 ;  Lambert  et  al  v.  Hutchinson,  2  M.  &  G.  858.   The  right  of  the  court  or  a 
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180.  (g)  In  case  of  a  reference  by  any  such  rule  or  order, 
may,  by        0r  bv  any  such  submission  as  aforesaid,  and  in  case  of  an 

order  of  the  ,/      .     •  ^,  ,  ,  .   ,  ,  i 

Court.be      application  to  the  Court  by  which  such  rule  or  order  was 

compelled  _        „.  _    .  , 

to  attend  made,  or  to  the  Court  mentioned  in  such  agreement,  or  to 
any  Judge  thereof,  or  if  no  such  Court  be  mentioned  in  the 
submission  and  there  be  ho  restriction  of  the  jurisdiction  as 
aforesaid,  then  to  one  of  the  Superior  Courts  or  a  Judge 
thereof,  setting  forth  the  place  of  residence  of  any  witness 
whose  presence  is  desired,  such-  Court  or  Judge  may  by  a 

judge  to  interfere  where  a  special  power  to  enlarge  has  been  conferred  upon  the  arbi- 
trator is  not  clear,  though  the  preponderance  of  authority  seems  to  be  in  favor  of 
the  proposition.  Held  where  there  was  power  in  the  arbitrator  to  enlarge  the 
time,  but  the  time  was  intentionally  allowed  to  expire,  that  the  court  could  not 
interfere:  Doe  d.  Jones  et  ux  v.  Powell,  7  Dowl.  P.  C.  539.  Contra — Newman  v. 
Parbury,  9  Dowl.  P.  C.  288.  Semble,  per  Tindal,  C.  J. :  "  Where  the  rule  or  order 
of  reference  contains  no  power  to  enlarge  the  time,  the  above  enactment  is  a  very 
useful  provision,  as  it  enables  the  court  or  a  judge  to  supply  the  defect.  But  I 
doubt  whether  the  statute  empowers  the  court  or  a  judge  to  interfere  where  the 
arbitrator  has  power  to  enlarge,  but  has  inadvertently  permitted  the  time  to  expire 
without  exercising  his  power :"  Lambert  et  al  v.  Hutchinson,  2  M.  &  G.  860 ;  see  also 
In  re  Salheld  and  Slater,  12  A.  <fcE.767;  Davison  v.  Oauntlett  et  al,  1  Dowl.  N.S.  198. 
In  a  more  recent  case  the  court  expressed  a  decided  opinion  that  the  time  might 
be  enlarged  by  a  judge,  though  the  arbitrator  had  the  power  but  neglected  to  ex- 
ercise it :  In  re  Browne  and  Collyer,  2  L.  M.  &  P.  470,  per  Wightman,  J. ;  see  also 
Leslie  v.  Richardson,  6  D.  &  L.  91;  Doe  d.  Mays  v.  Gannett,  22  L.  J.  Q.  B.  321. 
If  no  power  be  conferred  upon  the  arbitrator,  it  is  clear  under  our  statute  that 
the  court  has  power  to  enlarge  the  time  upon  a  proper  application :  Jones  et  al  v. 
Russell,  5  U.  C.  Q.  B.  303,  per  Robinson,  C.  J.  The  validity  of  an  award  made 
by  an  arbitrator  after  the  time  limited  in  his  authority  for  making  it,  but  before 
enlargement  by  the  court,  is  very  doubtful:  In  re  Browne  v.  Collyer,  2  L.  M.  &  P. 
470.  It  has  been  intimated  that  where  a  verdict  has  been  taken  subject  to  a 
reference,  the  court  can  compel  either  of  the  parties  to  consent  to  an  enlargement 
under  peril  of  the  verdict  being  allowed  to  stand:  see  Wilkinson  v.  Time,  4  Dowl. 
P.  C.  37.  But  there  are  cases  where  the  arbitrator  made  his  award  after  the  time 
had  elapsed,  and  the  court  notwithstanding  enlarged  the  time :  see  note  t  to  sec- 
tion 172.  It  is  not  necessary  that  the  rule  be  drawn  up  on  reading  the  rule  mak- 
ing the  order  of  reference  a  rule  of  court :  Browne  v.  Collyer,  20  L.  J.  Q.  B.«426. 
If  issued  on  the  third  or  fourth  day  of  term,  will  relate  back  to  the  first  day  of 
term:  Hawke  v.  Duggan,  5  U.  C.  Q.  B.  636.  A  distinction  between  enlargements 
by  the  arbitrator  and  enlargements  by  the  court  should  be  noted.  Though  the 
arbitrator  must  exercise  his  power  of  enlargement  during  the  period  limited  for 
making  his  award,  the  period  within  which  the  court  will  make  an  order  for  the 
purpose  is  only  limited  by  its  own  discretion :  Newman  v.  Parbury,  9  Dowl.  P.  C. 
288 ;  Leslie  v.  Richardson,  12  Jur.  730,  s.  c.  6  D.  &  L.  91 ;  Bowen  v.  Williams, 
6  D.  A  L.  235.  But  the  court  will  seldom  interfere  except  in  cases  where  the 
arbitrator  has  by  accident  let  slip  the  precise  day :  Andrews  v.  Eaton,  7  Ex.  223, 
per  Parke,  B.;  see  also  Edwards  v.  Davies,  18  Jur.  448;  Leslie  v.  Richardson,  6C.B. 
378  ;  In  re  Salkeld  and  Slater,  12  A.  oi  E.  767. 

(g)  Taken  from  oar  repealed  Stat.  7  Wm.  IV.  cap.  3,  s.  30,  which  was  a  tran- 
script of  the  Eng.  Stat.  3  44  Wm.  IV.  cap.  42,  s.  40. 
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rule  or  order  for  that  purpose  command  the  attendance  and 
examination  of  any  witness  (h)  named  in  such  rule  or  order, 
and  also  the  production  of  any  documents  mentioned  there, 
in.  (t)     7  Wm.  IV.  c.  3,  s.  30. 

181.  (i)  If,  in  addition  to  the  service  of  such  rule  or  f0sf°c*ao 
order,  an  appointment  of  the  time  and  place  of  attendance  in  contempt  of 
obedience  thereto,  signed  by  one  at  least  of  the  arbitrators,  or 
by  the  umpire,  before  whom  the  attendance  is  required,  be 
served,  either  together  with  or  after  the  service  of  such  rule 
or  order,  the  disobedience  of  any  such  rule  or  order  shall  be 
deemed  a  contempt  of  Court,  but  the  person  whose  attend- 
ance is  required  shall  be  entitled  to  the  like  conduct  money, 
and  payment  of  expenses,  and  for  loss  of  time,  as  for  and 
upon  attendance  of  any  trial;  (&)  and  no  person  shall  be  com- 
pelled to  produce,  under  any  such  rule  or  order,  any  writing 
or  other  document  that  he  would  not  be  compelled  to  produce 
at  a  trial,  or  to  attend  for  more  than  two  consecutive  days,  to 
be  named  in  such  order.  (7)     7  Wm.  IV.  c.  3,  s.  30. 


(h)  Before  the  English  statute,  the  court  refused  to  compel  the  attendance  of  a 
witness  although  the  reference  was  by  order  of  nisi  prius :  Wansell  v.  Southwood, 
4  M.  &  E.  359.  The  court  may  now  grant  a  habeaa  corpus  for  the  attendance  of 
a  prisoner  in  close  custody :  Graham  et  al  v.  Glover  et  al,  5  E.  <fe  B.  591 ;  Marsden 
v.  Overbury,  18  C.  B.  34. 

(i)  The  affidavit  upon  which  application  is  made  for  an  order  for  the  attend- 
ance of  witnesses  and  production  of  documents  before  arbitrators  must  show  that 
the  documents  required  are  such  as  the  witnesses  would  be  compelled  to  produce 
at  a  trial:  Carrall  et  alv.  Ball,  Chambers,  3  TJ.  C.  L.  J.  12.  The  application 
ought  in  general  to  be  made  to  a  judge  in  chambers  and  not  to  the  full  court : 
O'Connor  v.  Batfe,  3  Ir.  L.  R.  66.  The  rule  or  order  is  generally  absolute  in  the 
first  instance :  In  re  Guarantee  Soeiety  and  Levy,  1  D.  &  L.  907 ;  Gallena  v.  Cotton, 
3  U.  C.  L.  J.  47  ;  In  re  Ricketts,  9  L.  T.  N.S.  405. 

(j)  Taken  from  our  repealed  Stat.  7  Wm.  IV.  cap.  3,  s.  29,  which  was  a  tran- 
script of  the  Eng.  Stat.  3  <fc  4  Wm.  IV.  cap.  42,  s.  40. 

{h)  The  following  things  are  made  necessary  before  the  party  served  can  be 
proceeded  against  for  contempt : — 

1.  Service  of  the  rule,  <fec.  2.  Exhibition  of  the  original.  3.  Service  of  an 
appointment  of  the  time  and  place  of  attendance,  signed  by  one  at  least  of  the 
arbitrators  or  by  the  umpire.    4.  Payment  of  conduct  money,  <fcc. 

{I)  Witnesses  under  ordinary  subpoenas  are  in  general  required  to  attend  from 
day  to  day  till  called  upon,  with  the  right  of  daily  demanding  fees ;  but  witnesses 
subpoened  before  arbitrators  are  not  bound  to  attend  for  more  than  two  consecu- 
tive days,  and  then  must  be  named  in  the  order,  <fcc,  directing  their  attendance. 
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When  wit-  182.  (m)  In  case  in  any  rule  or  order  of  reference,  or  in 
"fswOT^by  aDy  such  submission,  to  arbitration  as  aforesaid,  it  is  ordered, 
arbitrators.  or  ag;ree(j  fa^.  fa  fitnesses  upon  such  referen.ce  shall  be  ex- 
amined upon  oath,  (n)  the  arbitrator  or  umpire,  or  any  one 
arbitrator,  shall  administer  an  oath  to  such  witnesses,  or  take 
their  affirmations  in  cases  where  an  affirmation  is  allowed  by 
law  instead  of  an  oath,  (o)     7  Win.  IV.  c.  3.  s.  31. 

SUMMARY  "APPLICATIONS  AND  PROCEEDINGS,  (oo) 

(m)  Taken  from  our  repealed  statute,  7  Win.  IV.  cap.  3,  s.  81,  which  was  a 
transcript  of  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  41. 

(n)  A  clause  in  an  order  of  reference  that  the  witnesses  shall  be  sworn  before 
a  judge,  or  assize,  or  commission,  does  not  exclude  the  general  power  of  the  arbi- 
trator to  administer  the  oath  under  this  section:  Hodsoll  v.  Wise,  4  M.  <fc  W. 
536 ;  and  under  it  in  this  respect  the  court  and  judge  have  concurrent  jurisdic- 
tion: James  v.  Attwood,  5  Bing.  N.  C.  628.  Where  the  order  of  reference  pro- 
vided merely  that  the  arbitrator  should  be  at  liberty,  if  he  should  think  fit,  to 
examine  the  parties  and  their  witnesses  on  oath,  it  was  held  he  was  not  bound  to 
do  so :  Smith  v.  Goff,  14  M.  &  W.  264.  Where  witnesses  on  one  side  have  been 
examined  by  the  arbitrator  not  on  oath,  the  other  party  waives  the  objection,  if 
any ,  by  calling  witnesses  and  examining  them  also  not  on  oath :  Allen  v.  Francis, 
4  D.  &  L.  607,  note. 

(o)  If  the  submission  provide  that  "  the  witnesses  be  examined  on  oath,"  this 
does  not  entitle  the  arbitrator  to  receive  written  affidavits:  Banks  v.  Banks, 
1  Gale,  46.  It  is  different  where  there  is  a  reference  by  rule  of  court  to  the  mas- 
ter :  Noy  v.  Reynolds,  4  N.  <fe  M.  483.  In  the  latter  case  the  master  is  not  enti- 
tled to  receive  viva  voce  evidence  unless  specially  empowered  by  the  court  so  to 
do:  lb. 

(oo)  The  leading  steps  of  an  action  from  summons  to  verdict  having  been  dis- 
posed of,  the  act  now  proceeds  to  lay  down  rules  for  incidental  proceedings.  Of 
these  the  most  important  because  the  most  common  are  proceedings  by  affidavit. 
In  order  to  satisfy  a  legal  tribunal  of  the  truth  or  falsity  of  a  fact  in  dispute, 
there  are  two  modes  in  ordinary  use — first,  affidavits ;  second,  oral  testimony. 
Hitherto  the  former  was  almost  the  only  mode  allowable  in  the  discussion  of 
incidental  proceedings.  Whereas  the  latter  was  almost  the  only  mode  at  the  trial 
of  an  action.  To  the  former  many  causes  of  objection  have  been  found  to  exist, 
which  cannot  be  urged  against  the  latter.  The  party  who  makes  an  affidavit  is 
not  before  the  court,  the  grounds  of  his  belief  are  not  canvassed,  his  circum- 
stances and  character  usually  unknown,  and  yet  wanting  these  necessary  aids  to 
the  discovery  of  truth,  affidavits  have  been  reoeived  as  absolute  testimony.  And 
this  was  not  all.  Two  other  grave  and  striking  objections  forced  themselves 
upon  the  attention  of  the  commissioners.  The  courts  not  only  refused  to  try  dis- 
puted questiqns  of  fact  on  affidavit,  hut  actually  restricted  the  party  moving  to 
the  particulars  disclosed  in  the  affidavits  filed  when  he  made  his  motion.  This 
rule  placed  the  party  moving  entirely  at  the  mercy  of  an  unscrupulous  opponent. 
While  the  former  was  tied  up  the  latter  had  the  advantage  of  swearing  last,  a 
privilege  that  might  be  and  often  was  abused.  Whether  from  accident  or  design 
the  result  was  too  often  the  defeat  of  truth  and  the  triumph  of  falsehood.  Cases, 
too,  occurred  in  which  the  truth  was  kept  back  because  no  person  other  than  an 
officer  of  the  court  was  compellable  to  give  evidence  by  affidavit.  In  such  cases 
the  effect  of  a  bribe  or  a  threat  was  strong  enough  to  neutralize  the  most  just 


S.  183.]  AFFIDAVITS  IN   ANSWER   TO   AFFIDAVITS.  251 

183.  (p~)  Upon  motions  founded  on  affidavits,  (q)  either  Affidavits  on 

•    ^*  J        r  ^±J  new  matter 

party  with  leave  (r)  of  the  Court  or  a  Judge,  (s)  may  make  in  answer 
affidavits  in  answer  to  the  affidavits  of  the  opposite  party,  (t) 

applications.  To  remedy  these  defects  in  our  judicial  Bystem  it  is  enacted  in. 
ss.  183  to  195  following,  amongst  other  things,  that  deponents  and  other  wit- 
nesses may  be  orally  examined,  that  necessary  documents  may  be  produced,  that 
property  may  be  inspected,  that  affidavits  in  answer  to  fresh  matter  may  be 
received,  that  unwilling  witnesses  may  be  compelled  to  testify,  that  interrogato- 
ries may  be  administered  to  either  party  in  the  cause,  and  that  discovery  may 
be  made  of  documents  in  the  possession  of  either  when  relating  to  the  matter  in 
dispute.  These  changes  have  been  effected  in  consequence  of  the  suggestion  of 
the  Common  Law  Commissioners,  in  their  second  report,  ss.  28  to  42,  inclusive. 

(p)  Taken  from  Eng.  Scat.  17  &  18  Vic.  cap.  125,  s.  45.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  SO. 

(q)  Upon  motions,  &a.  the  use  of  the  words  "  court  or  a  judge"  in  this  section 
shows  an  intention  that  the  word  "  motions"  shall  apply  to  applications  before  a. 
single  judge  as  well  as  to  the  full  court. 

(r)  With  leave,  i.  e.  without  leave  the  practice  shall  be  as  before  tlis  passing  of 
this  act. 

(s)  Court  or  a  judge,  i.  e.  of  the  court  wlien  motions  are  made  in  court,  and  of 
a  judge  when  motions  are  made  before  a  judge.  Qu.  Can  there  be  an  appeal  from 
the  decision  of  a  judge  in  chambers  who  declines  to  receive  affidavits  in  answer 
to  what  the  party  tendering  them  considers  to  be  fresh  evidence  ?  The  next 
following  section  speaks  of  "  their  or  his  discretion,"  words  which  in  general 
exclude  a  direct  appeal  from  a  judge  to  full  court,  when  the  former  has  exercised 
his  discretion.  There  does  not  appear  to  be  in  this  section  anything  that  can  be 
held  to  prevent  a  party  whose  application  to  a  judge  in  chambers  has  been  dis- 
missed from  appealing  to  the  full  court  in  cases  where  before  this  act  he  might 
have  done  so :  see  Till  v.  Dickson,  4  C.  B.  736 ;  Peterson  et  al  v.  Davis,  6  C.  B.  285  ; 
llderlon  v.  Burt,  lb.  433 ;  Hawkins  v.  Akrill,  14  Jur.  1060 ;  Dodgson  v.  Scott,  6  I). 
<fc  L.  27 ;  see  also  note  w  to  section  48. 

(t)  The  practice  in  England  under  the  section  which  corresponds  with  this  is 
in  a  most  unsettled  state.  The  three  superior  courts  differ  as  to  the  time  when, 
and  the  manner  in  which  applications  should  be  made.  In  the  Queen's  Bench  it 
appears  to  have  been  ruled  that  a  party  wishing  to  file  affidavits  in  answer  to 
new  matter  must  make  a  substantive  motion:  so  assumed  in  Wood  v.  Cox,  16  C. 
B.  494.  In  the  Common  Pleas  there  has  been  a  distinct  refusal  to  adopt  this 
construction  of  the  act :  Wood  v.  Cox,  16  C.  B.  494 ;  and  an  opinion  was  by  that ' 
court  intimated  that  the  proper  mode  of  carrying  the  act  into  effect  must  be  by 
an  exercise  of  discretion  upon  a  rule  coming  on  for  argument :  Simpson  v.  Sadd, 
15  C.  B.  760,  note  b  ;  see  also  Hayne  et  al  v.  Robertson,  16  C.  B.  554  ;  Harris  v.  The 
Cockermouth  and  Workington  Railway  Co.,  6T.  R.  19  ;  and  Swinfen  v.  Swinfen, 
1  C.  B.  N.S.  364.  The  Queen's  Bench  and  Common  Pleas  thus  differing  in  opinion, 
a  hope  was  expressed  that  the  Exchequer,  if  the  question  should  arise  before  it, 
would  settle  the  practice.  Afterwards  the  question  did  arise  before  the  court  of 
Exchequer,  and  Martin,  B.,  said,  "  we  cannot  lay  dawn  any  rule  on  the  subject  > 
every  case  must  depend  on  its  own  circumstances ;"  and  Pollack,  C.  B. :  "  It  may 
turn  out  that  a  man  who  comes  with  materials  sufficient  for  a  rule  in  the  first 
instance,  is  met  by  an.  ambiguous  answer,  he  may  desire  to  answer  that,  and  one 
of  the  benefits  of  the  enactment  is  that  he  may  do  so  s"  Pritckard  v.  Leech,  2  Jur. 
N.S.  475.  Thus  the  matter  stands.  As  a  general  rule  in  our  courts  the  affidavits 
in  answer  should  be  shown  to  the  party  moving  hefore  argument.    If  thereupon 
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upon  any  new  matter  (u)  arising  out  of  such  affidavits,  (v) 
subject  to  all  such  rules  as  have  been  or  may  be  made  res- 
pecting such  affidavits,  (w)     19  Vic.  c.  43,  s.  169. 

Court  or  1 8-4.  (x)  Upon  the  hearing  (y)  of  any  motion  or  Sum- 

on  hearing'    mons,  (z)  before  either  of  the  Superior  Courts  or  any  Judge 

the  latter  desire  to  file  affidavits  in  reply  he  may  upon  a  substantive  application 
obtain  leave  to  do  so,  and  in  fact  do  so  before  the  case  comes  on  to  be  heard. 
It  is,  however,  in  the  discretion  of  the  court  or  judge  to  grant  such  leave  at 
the  time  of  argument,  and  in  consequence  defer  further  discussion  until  some 
future  day. 

(«)  To  define  by  rule  what  shall  be  considered  '•  new  matter'7  is  quite  impos- 
sible. Each  application  must  stand  or  fall  upon  the  circumstances  of  the  case. 
On  a  rule  for  a  new  trial  on  the  ground  of  the  improper  reception  of  evidence, 
the  affidavit  in  answer  alleged  that  it  was  withdrawn  and  not  refiled,  and  held, 
that  an  affidavit  in  reply  showing  how  it  came  to  be  withdrawn  was  not  receiv- 
able :  Whitehov.se  et  al  v.  Hemmant,  27  L.  J.  Ex.  295. 

(v)  The  effect  of  the  section  is  only  to  permit  affidavits  to  be  filed  in  reply 
to  affidavits  made  in  answer  to  affidavits  first  filed  by  the  party  seeking  to  reply. 
Wherever  before  this  act  a  thing  might  be  done  as  of  course  upon  affidavit,  for 
instance,  it  is  presumed  that  now  no  more  than  formerly  will  there  be  any  right 
to  deny  the  material  facts  on  affidavit :  Copeland  v.  Child,  22  L.  J.  Q.  B.  279 ;  see 
further  Blewitt  r.  Gordon,  1  Dowl.  N.  S.  815. 

(k>)  In  consequence  of  the  difference  of  opinion  in  England  (see  note  t  to  this 
section),  some  general  rule  is  very  much  needed.  None  such  has  yet  been  made 
cither  in  England  or  here. 

(x)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  48.  The  powers  contained 
in  this  section  are  such  as  can  only  be  exercised  under  it.  They  are  not  in  any 
manner  exercisable  as  incident  to  the  jurisdiction  of  the  court  at  common  law: 
see  The  Queen  v.  The  Inhabitants  of  Upton  St.  Leonard's,  10  Q.  B.  837,  per  Lord 
Denman,  C.  J. 

(y)  Upon  the  hearing,  $c.  The  court  will  not  make  the  rule  absolute  for  the 
first  instance,  though  the  witness  be  at  the  point  of  death :  Thomas  v.  Baron  Von 
Slutterheim,  5  W.  R.  6.  Notice  at  least  must  be  given :  Bennett  v.  Bayes  et  al  1  L.  T. 
N.S.  69.  The  court  or  judge  may  require  either  explanation  of  affidavits  filed  or 
proof  additional  thereto.  This  may  consist  either  of  the  production  of  documents 
or  of  witnesses,  with  reference  to  a  subject  matter  under  hearing:  Cockerell  v. 
The  Van  Diemen's  Land  Co.,  16  C.  B.  255.  The  section  points  out  modes  of 
securing  evidence  for  the  information  of  the  court  or  a  judge,  and  not  of  the  par- 
ties: see  Ashcroft  v.  Foulkes,  18  C.  B.  261. 

(«)  "Motion  or  Summons."  The  word  motion  is  here  used  to  embrace  applica- 
tions to  the  court,  which  may  not  be,  strictly  speaking,  for  rules.  In  other  sec- 
tions "motion"  seems  to  express  either  a  proceeding  in  bane,  or  before  a  judge; 
section  183.  The  powers  of  the  court  and  a  judge  in  chambers  appear  to  be  con- 
current. Where  an  application  of  a  pressing  nature  for  the  examination  of  a  wit- 
ness in  extremis  was  not  made  to  a  judge  in  chambers,  because  as  alleged  no  order 
could  be  there  obtained  in  the  first  instance,  but  was  made  directly  to  the  court 
for  a  rule  absolute  in  the  first  instance,  the  court  said  whatever  power  they  had 
was  also  vested  in  the  judge  at  chambers,  and  recommended  the  application  to  be 
made  there :  Thomas  v.  Baron  Von  Slutterheim,  28  L.  T.  Rep.  64.  The  section 
appears  to  apply  only  to  interlocutory  applications,  and  the  court  refused  to  ex- 
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thereof,  having  iurisdiction  in  the  case,  (a)  such  Court  or  any  motion 


or  summons, 


Judae.  at  discretion,  (o)  and  upon  such  terms  as  they  or  he  order  the 

,  .   ?  ,  ,  „  J  ..  ,  n         ,        .      v '    production 

thinks  reasonable,  may  from  time  to  time,  (c)  order  to  be  ofdocu- 
produced,  such  documents  (d)  as  they  or  he  thinks  fit,  and  ViVnVom  ex- 
may  order  such  witnesses,  as  they  or  he  thinks  necessary,  to  amma  ons' 
appear  and  be  examined  viv&  voce  (e)  before  such  Court  or 
Judge,  or  before  a  Judge  of  any  County  Court,  or  before  any 
Clerk  or  Deputy  Clerk  of  the  Crown,  (/)  and  upon  reading 
the  report  of  the  Judge  of  the  County  Court,  or  Clerk  or 
Deputy  Clerk  of  the  Crown  {as  the  case  may  be),  or  if  no 
such  reference  be  made,  then  upon  examining  such  docu- 
ments or  hearing  such  witnesses  by  the  Court  or  Judge  in 
which,  or  before  whom  such,  motion  or  Summons  may  be 
pending,  nuch  Court  or  Judge  may  make  such  rule  or  order 

amine  a  witness  on  the  argument  of  a  rule  for  a  new  trial :  Chapman  v.  Mon- 
mouthshire Railway  fi  Canal  Go.  30  L.  T.  Rep.  308 ;  Bennett  v.  Bayes  el  al,  1  L.  T. 
N.S.  69. 

(a)  Court  or  Judge.     Relative  powers :  see  note  w  to  section  48. 

(6)  A  judge's  discretion  exercised  in  cases  within  his  jurisdiction  cannot  gene- 
rally be  appealed  from:  see  Woolmer  et  al  v.  Devereuz,  2  M.  &  G.  758;  Shaw  v. 
Holmes,  3  C.  B.  952 ;  see  further  note  w  to  section  48. 

(c)  From  time  to  time.  These  words  taken  in  connection  with  "by  such  rule 
or  order,  or  any  subsequent  rule  or  order,  command,  &c,"  in  the  next  succeeding 
section,  indicate  an  intention  to  allow  documents  or  witnesses  to  be  called  for  as 
often  as  thought  necessary  during  a  hearing. 

(d)  Where  on  showing  cause  against  a  rule  obtained  by  a  plaintiff  to  rescind 
a  judge's  order,  which  directed  the  master  to  review  his  taxation,  it  was  objected 

.  on  the  part  of  the  defendant  that  there  were  no  materials  before  the  court  to 
show  what  the  taxation  had  been,  the  defendant's  counsel  saying  he  had  an 
answer  on  the  merits,  the  court  allowed  the  master's  allocatur  to  be  produced  at 
once  without  imposing  any  terms  :  Ashcroft  v.  Foulkes,  18  C.  B.  261.  Consider- 
ing the  practice  authorized  by  this  section  as  being  more  for  the  information  of 
the  court  than  of  the  parties,  it  may  be  that  documents  in  the  possession  of  either 
party,  though  privileged  as  against  his  opponent,  might  be  ordered  for  the  pur- 
poses of  this  section  to  be  produced :  see  Wood  v.  Morewood,  9  Dowl.  P.  C.  44  • 
Coates  et  at  v.  Birch,  2  Q.  B.  252. 

(e)  The  examination  of  witnesses  is  to  be  viva  voce  ;  but  beyond  this  as  to  the 
proceedings  upon  an  examination  no  information  is  given :  see  Cockerell  v.  Van 
Diemen's  Land  Co  ■  16  C.  B.  256.  Whether  there  will  be  the  right  to  cross-examine 
and  re-examine  is  not  decided.  It  is  presumed  that  the  right  exists.  "  Exam- 
ined" must  mean  more  than  "  questioned  by  one  side:  "  but  see  note  j  to  section 
185.  It  is  not  clear  whether  the  strict  rules  of  evidence  as  to  leading  questions, 
<fcc,  are  applicable.  The  process  for  wilful  disobedience  is  attachment:  see 
section  186. 

,  (/)  The  application  should  be  made  on  the  affidavit  of  the  party  applvinff  • 
Fischer  v.  Hahn,  13  C.  B.  N.S.  659.  Fr  J    6  * 
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And  may  as  may  be  just,  (g~)  and  in  cases  within  the  Jurisdiction  of  a 
border16  County  Oourt,  the  GouTt  ot  a  Judge  therein  having  jurisdic- 
Hieteon.        tjon  jn  ^  cage^  maT  mfy,T  the  production  of  documents  or 

the  attendance  of  witnesses  before  such  Oourt  or  Judge,  or 
before  the  Clerk  of  such  County  Court,  and  upon  hearing 
such  evidence  or  reading  the  report  of  the  Clerk,  may  make 
such  order  as  may  be  just  in  like  manner  as  if  such  proceed- 
ings were  had  in  one  <of  the  Superior  Courts.  (K)  19  Vic. 
c.  90,  s.  16;  19  Vic.  o.  43,  s.  170. 

Power  by         185.  (i)  Any  such  Court  or  Judge  may,  by  such  rule 

to  compel er  or  order,  or  by  any  subsequent  rule  or  order,  command  the 

outnesses  attendance  of  the  witnesses  named  therein,  for  the  purpose  of 

tk>nofddoou-  keiQg  examined,  (j")  or  may  command  the  production  of  any 

mchcases     w^ing3  or  other  documents  to  be  mentioned  in  such  rule  or 

order,  (7c)  and  in  the  ease  of  a  Judge,  he  may,  if  necessary  or 

convenient  to  do  so,  direct  the  attendance  of  any  such  witness 

to  be  at  his  own  place  of  abode  (J)  or  elsewhere,  (to) 

(g)  i.  «.  Upon  hearing  the  evidence  wHen  the  witnesses  have  "been  examined  in 
the  presence  of  the  court  or  judge,  or  upon  reading  the  report  when  the  examina- 
tion has  taken  place  before  one  of  the  officers  named.  The  rule  or  order  to  be 
made  in  the  manner  directed  by  section  186,  and  to  have  the  effect  therein 
enacted 

(k)  This  is  simply  an  extension  to  county  courts  of  the  practice  declared  in  the 
previous  part  of  the  section  in  regard  to  the  -superior  courts. 

(i)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  126,  s.  47. 

(j)  i  e.  Either  before  the  court  or  a  judge  or  before  any  one  of  the  officers 
mentioned  in  the  preceding  section.  This  section  is,  if  possible,  less  explicit  as  to 
the  mode  of  examination  than  the  preceding.  There  it  is  directed  that  the  ex- 
amination may  be  vivd  voce.  But  neither  there  nor  here  is  it  declared  whether  in 
other  respects,  as  to  cross-examination  of  witnesses,  <fec,  the  practice  shall  be  like 
that  of -proceedings  at  -nisi  prius.  It  maybe  a  question  whether  the  right  to 
cross-examine  can  exist  in  cases  within  these  sections  in  the  absence  of  express 
provision  in  the  rule  or  order  authorizing  the  examination :  see  Hargrave  v.  Ear- 
grave  et  al,  5  D.  <fe  L.  151 ;  Nicol  v.  Alison,  11  Q.  B.  1006 :  Simms  v.  Henderson, 
lb.  1015. 

(h)  It  is  enacted  in  the  Eng.  C.  L.  P.  Act  that  the  rule  or  order  when,  obtained 
shaE  be  proceeded  upon  in  the  same  manner  as  a  rule  of  court  granted  under  Eng. 
Stat.  1  Wm.  IV.  cap.  22,  a  statute  not  in  force  in  this  Province. 

(1)  At  his  own  place  of  abode,  £c.  Qu.  Do  the  words  "  his  own  "  relate  to  the 
abode  of  the  witness  or  of  the  judge  ?  The  more  immediate  antecedent  of  "  his  " 
is  "  such  witness."  This  part  of  the  section  is  copied  from  Eng.  Stat.  1  Wm.  IV. 
cap.  22.  • 

(m)  The  examination  may  be  either  before  the  court  or  judge,  or  the  judge  of 
a  County  Court,  or  any  clerk  or  deputy  clerk  of  the  crown,  <fec:  section  184. 
The  word  "elsewhere"  may  mean  the  office  of  one  or  other  of  the  above-named 
functionaries,  who  alone  are  empowered  to  examine.    But  the  words  "  if  necessary 
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186.  (n)  If  in  addition  to  the  service  "of  the  rule  or  f™^ 
order,  an  appointment  of  the  trine  and  place  of  attendance  in  J^X1* 
obedience  thereto,  signed  by  the  person  or  persons  appointed 

to  take  the  examination,  or  %  one  or  more  of  such  persons, 
be  also  served  together  with  or  after  the  service  of  such  rule 
or  order,  the  wilful  disobedience  of  any  such  rule  or  order 
shall  be  a  contempt  of  Court,  and  the  order  in  the  case  of 
a  Judge's  order  having  been  made  a  rule  of  Court,  proceed- 
ings may  be  forthwith  had  by  attachment,  (o)  But — 1.  Every  to 'ue  paid 
-person  whose  attendance  is  so  required,  shall  be  entitled  to  expea 
the  like  payment  for  attendance  and  expenses  as  if  he  had 
been  subpbened  to  attend  upon  atrial;  (p)   2.  And  no  person  mentsn°ed~ 
shall  be  compelled  to  produce  under  any  such  rule  or  order,  p^Md. 
any  writing  or  other  document  that  he  would  not  be  compel- 
lable to  produce  at  a  trial  of  the  cause;  (§■)     3.  And  the  S™maybe 
Court  or  Judge,  or  person  appointed  to  take  the  examination,  adjourned. 
may  adjourn  the  same  from  time  to  time  as  occasion  may 
require,  (r)     19  Vie.  c.  43,  s.  171. 

187.  (s)  The 'Sheriff,  Gaoler,  or  other  OffideT  (t)  having 

or  convenient "  give  to  the  word  "elsewhere  "  a  more  extensivesignification.  In 
the  caseof  a  sick  witness  an  examination  at  his  house'might  certainly  be  both 
necessary  'and  convenient. 

(n)  Taken  from  Eng.  Stat.  11  &  18  Vic.  cap.  126,  s.AI. 

(a)  This  part  6i  the  section  declaring  in  what  manner  witnesses  shall  be  pun- 
ished for  disobedience  is  substantially  the  same  as  1  Win.  IV.  cap.  22,  s.  5. 

(p)  If  conduct  money  be  given  to  the  witness  with  the  appointment,  and  he 
afterwards  and  before  he  has  done  anything  in  relation  to  his  attendance  at  the 
place  appointed,  receive  notice  not  to  attend,  the 'conduct  money  may,  it  seems, 
te  recovered  back  from  Him:  Martin  v.  Andreas,  28  L.  T.  Rep.  122. 

(g)  As  to  which  seeOhit.  Arch.  12  ed.  354. 

(r)  This  is  from  Eng.  C.  L.  P.  Act  1864,  s.  41.  i&s  nothing  specific  is  enacted 
as  to  the  mode  of  procednre  Upon  examinations  to  be  had  under  tmVsection,  in 
cases  -of  doubt  the  rule  or  order 'to  be  triade  sliould  prescribe  the  mode:  see 
MeGombiefr.  Anton,  6  M.  &  G.21;  ScotfY.  Van  Saridait,S  Jnr.  1114  ;  Williamson 
v.  Page,  3  D.  &  L.  14. 

(s)  Apparently  an  original  but  very  necessary  provision.  Without  it  (here 
might  be  no  means  of  securing  the  attendance  of  a  prisoner  whose  testimony 
should  be  required  at  examinations  authorized  "by  this  act.  Though  if  the  inten- 
tion of  the  legislature  to  be  gathered  from  any  particular  section  be  otherwise 
clear  that  prisoners  should  be  examined  as  witnesses,  the  courts  no  doubt  would 
Igrant  the  -habeas,  in  order  that  that  intention  might  "be  carried  info  effect :  see 
'Graham  et  al  v.  Glover  et  dl,  5  El.  <fc  B.  691 ;  see  also  Marsdenv.  Overbwry,  18  C. 
B.  34. 

(t)  Or  other  officer.  Qu.  Will  this  embrace  the  superintendent  of  a  lunatic 
aBylum,  or  any  other  than  officersa  in  the  service  of  the  courts  ? 
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How  prison-  the  custody  of  any  prisoner,  (u)  may  take  such  prisoner  for 
tro^Mup    examination  under  the  authority  of  thi3  Act,  (b)  by  virtue  of 
denoef  *""     a  Writ  of  Habeas  Corpus  to  be  issued  for  that  purpose,  (w) 
which  Writ  may  be  issued  by  the  Court  or  Judge,  (x)  un- 
der such  circumstances  and  in  such  manner  as  such  Court  or 

(u)  Qu.  In  execution  on  final  as  well  as  on  mesne  process — in  civil  as  well  as 
in  criminal  cases  ? 

(v)  i.  e.  To  any  examination  authorized  by  this  act  ? 

(w)  Before  this  act  upon  the  subject  matter  of  the  section  under  consideration, 
there  were  in  Canada  two  statutes,  3  ¥m.  IV.  cap.  2,  s.  8,  and  4  &  5  Vic.  cap. 
24,  s.  1 1,  both  of  which  are  consolidated  in  section  76  of  Con.  Stat.  Can.  cap. 
and  99,  as  consolidated  read  as  follows :  "  When  the  attendance  of  any  person 
confined,  in  the  penetentiary  or  in  any  other  prison  or  gaol  in  this  Province 
or  upon  the  limits  of  any  gaol  is  required  in'  any  court  of  assize  and  nisi  prius, 
or  of  oyer  and  terminer,  or  general  gaol  delivery,  or  other  court,  the  court  before 
whom  such  prisoner  is  required  to  attend  may  make  order  upon  the  warden 
of  the  penetentiary  or  upon  the  sheriff,  gaoler,  or  other  person  having  the  custody 
of  such  prisoner,  to  deliver  such  prisoner  to  the  person  named  in  such  order  to 
receive  him,  and  such  person  shall  thereupon  instantly  convey  such  prisoner  to 
the  place  where  the  court  issuing  such  order  is  sitting,  there  to  receive  and 
obey  such  further  order  as  to  the  said  court  may  seem  meet;  but  no  prisoner 
confined  for  any  debt  or  damages  in  a  civil  suit  shall  be  thereby  removed  out 
of  the  district  (or  county)  where  he  is  so  confined."  A  comparison  of  this  sec- 
tion with  the  one  here  annotated  will  show  the  following  distinctions :  Under  the 
former — 1.  An  order  is  sufficient  for  the  removal  without  a  habeas;  2.  The  re- 
moval can  only  be  to  one  or  other  of  the  courts  named ;  3.  That  court  only  has 
the  power  to  make  the  order;  4.  The  order  may  be  delivered  to  any  "person" 
having  the  custody  of  the  prisoner ;  5.  No  prisoner  for  debt  in  a  civil  suit  shall 
be  removed  by  such  order  without  the  limits  of  the  county  or  union  of  counties  in 
which  he  is  confined.  But  previous  to  these  statutes,  and  independently  of  any 
statute  now  extant,'  the  courts  granted  writs  of  habeas  corpus  ad  testificandum : 
Foster,  396;  Standard  y.  Baker,  M.  T.  26  Geo.  III.  K.  B,  Tidd's  Pr.  9  Edn.  809; 
Gerry  v.  Hopkins,  2  Ld.  Rayd.  851 ;  Leigh  v.  Sherry,  2  Moore,  33.  On  an  affidavit 
that  the  prisoner  was  a  material  witness  and  willing  to  attend :  Sex  y.  Roddam, 
2  Cowp.  672,  and  the  writ  has  been  issued  to  bring  up  a  prisoner  before  an  election 
committee  of  the  HouBe  of  Commons :  In  re  Price,  4  East.  587 ;  Rex  y.  Pilgrim,  i 
Dowl.  P.  C.  89 ;  but  refused  as  to  a  prisoner  of  war :  Furly  y.  Newnham,  Doug.  419; 
and  as  to  a  prisoner  confined  for  high  treason :  Langston  et  al  y.  Cotton,  2  Pea.  Ad. 
Ca.  21.  The  proper  course  in  such  cases  being  an  applioation  to  the  secretary  of 
state:  lb.  Though  as  to  sailors  on  board  a  man-of-war,  if  willing  to  attend,  the 
writ  might  be  granted:  Rex  y.  Roddam,  2  Cowp.  672.  So  as  to  a  lunatic  in  an 
asylum,  upon  an  affidavit  that  he  is  not  a  dangerous  lunatic,  and  that  he  is  in  a 
fit  state  to  be  brought  up :  Com.  Dig.  "  Testmoigne,  Witness,"  A.  1.  So  as  to 
prisoners  in  execution:  Rex.  v.  Burbage,  3  Burr.  1440;  but  not  where  the  appli- 
cation is  a  mere  contrivance  to  remove  the  prisoner :  lb.  The  writ  may  be  to 
produce  the  prisoner  before  a  coroner  if  there  be  a  strong  case  of  necessity:  Ex 
parte  Wakley,  14  L.  J.  M.  C.  188. 

(x)  Court  or  Judge.— According  as  it  is  intended  that  the  examination  shall 
takeplace  before  the  one  or  other.  The  court  should  not  be  troubled  with  such 
applications  so  long  as  they  can  be  disposed  of  by  a  judge  in  chambers:  see  note 
w  to  section  48. 
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Judge  may  by  law  issue  a  'Writ  of  Habeas  Corpus  ad  Testifi- 
candum, (y)     19  Vie.  e.  43,  s.  173. 

188.  (z)  Any  party  to  a  civil  action  or  other  civil  pro-  Persona 
ceeding  (a)  requiring  the  affidavit  of  a  person  who  refuses  to  make  aflida- 
make  it,  (b)  may  apply  by  Summons  for  an  order  upon  such  compelled 
person  to  appear  and  be  examined  (c)  upon  oath  before  a  aidbfex- 
Judge,  or  any  other  person  to  be  named  in  the  order  to  whom  ™OToduce 
it  may  be  most  convenient  to  refer  the  examination,  as  to  P2*613- 
the  matters   concerning  which  he  has   refused  to  make  an 
affidavit,  (d)  and  a  Judge  may,  if  he  thinks  fit,  make  such 
order  for  the  attendance  of  such  person  for  the  purpose  of 


(v)  The  application  ought  generally  to  be  made  to  a  judge  in  chambers :  Fennell 
v.  Tail,  1  C.  irf.  &  R.  884;  Gordon's  Case,  2  M.  &  S.  582;  Browne  v.  Gisborne, 
2  Dowl.  N.  S.  963 ;  upon  an  affidavit  intifcled  in  the  court  and  cause,  Rex  v.  Layer, 
Fort,  396,  stating  the  witness  to  be  in  custody  and  willing  to  attend :  Regina  v.  Mur- 
ray, 2  Tidd's  Pr.  9  Edn.  908.  The  writ  must  be  signed  by  the  judge  when  granted 
by  a  judge :  Rex  v.  Roddam,  2  Cowp.  672 ;  Gibb  t.  King,  1  C.  B.  1 ;  1  &  2  Ph.  &  M. 
cap.  13,  s.  7,  and  be  left  with  the  officer  in  whose  custody  prisoner  is  detained : 
2  Tidd's  Pr.  9  Edn.  810. 

(2)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  48.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  30. 

(a)  This  section  is  restricted  to  proceedings  in  civil  cases :  see  Attorney-General 
v.  Radloff,  23  L.  J.  Ex.  240. 

(b)  The  gist  of  the  application  is  the  refusal  to  make  an  affidavit  when  required 
of  him  by  any  party  to  an  action. 

(0)  Summons.  The  use  of  this  word  denotes  the  tribunal  to  which  application 
should  be  made,  viz.,  to  a  judge  in  chambers.  The  subject  matter  of  the  section 
is  new.  There  is  no  inherent  jurisdiction  in  the  courts  to  entertain  the  applica- 
tion, else  the  section  would  not  have  been  required :  see  remarks  of  Coleridge,  J., 
in  Harvey  v.  CfMeara,  7  Dowl.  P.  C.  735.  It  is  from  this  inferred  that  the  court 
if  disposed  to  entertain  applications  at  all  under  this  section  will  not  do  so  in  the 
first  instance.  The  right  to  entertain  an  application  by  way  of  appeal  is  yet  a 
question  to  be  decided:  see  Stokes  v.  Grissell,  2  C.  L.  Rep.  730;  and  note  w  to 
section  48.  The  use  of  the  word  "  summons"  also  denotes  a  clear  intention  that 
some  party  should  be  called  upon  to  show  cause.  Whether  the  opponent  or  appli- 
cant, who  may  be  either  plaintiff  or  defendant  in  an  action,  or  the  witness  who 
refuses  to  make  affidavit  is  not  stated.     Reason  indicates  the  latter. 

(d)  The  object  of  the  section  seems  to  be  to  compel  a  person  refusing  to  make 
an  affidavit  to  be  examined  viva  voce:  Cockergll  v.  Van  Biemen's  Zand  Co., 
16  C.  B.  261,  per  Cresswell,  J.  It  is  somewhat  analagous  to  a  subpoena  to  compel 
evidence :  lb.  per  Jervis,  C.  J.  An  arbitrator  having  refused  to  make  an  affidavit 
was  ordered  to  attend  before  the  master,  to  be  examined  as  to  whether  he  had 
enlarged  the  time  for  making  the  award  within  the  prescribed  time:  Roberts  v. 
Mans,  6  B.  &  8.  1.  So  where  in  a  garnishee  proceeding  an  arbitrator  refused  to 
make  an  affidavit  as  to  the  mode  by  which  his  award  was  arrived  at :  In  re  Tate 
and  the  Corporation  of  the  City  of  Toronto,  3  Prac.  R.  181. 
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being  examined  as  aforesaid,  (e)  and  for  the  production  of 
any  writings  or  documents  to  be  mentioned  in  such  .order,  (/) 
before  the  person  therein  appointed  to  take  the  examination, 
and  may  therein  impose  such  terms  as  to  such  examination 
and  the  costs  of  the  application  and  proceedings  thereon  as 
he  thinks  just,  (</)  and  such  order  shall  be  proceeded  upon 
in  like  manner  as  the  order  mentioned  in  the  one  hundred 
and  eighty-fourth  and  one  hundred  and  eighty-fifth  sections 
of  this  act.  (A)     19  Vic.  c.  43,  s.  174. 

Provision 

for  the  dis-        189.  (i)  Upon  the  application  of  any  party  (J)  to  a  cause 

covery  of 

(e)  As  aforesaid,  i.  e.  upon  oath.  Qu.  Is  there  power  to  order  the  examination 
of  a  -witness  without  the  jurisdiction  of  the  courts  under  this  section  ?  As  in  such 
ns  case  there  would  be.no  power  to  punish  for  disobedience,  it  is  apprehended 
no  order  would  be  made. 

(/)  Before  documents  can  be  ordered  to  be  produced  the  judge  must  be  satis- 
fied that  there  are  documents  in  the  possession  of  a  party,  and  also  probably  that 
the  documents  are  such  as  the  party  might  be.  compelled  to  produce  at  a  trial. 

(g)  The  propriety  or  impropriety  of  imposing  terms  is  a  matter  for  the  con- 
sideration of  the  judge  upon  the  whole  circumstances  of-the  case  before  him.  If 
the  witness  groundlessly  and  pertinaciously  have  refused  ■  to  make  the  affidavit 
required  of  him,  he  may  be  denied  conduct  money. 

(A)  Disobedience  under  this  section  will,  it  is  presumed,  subjeet  the  partyto 
attachment. 

(j)  Takenfrom  Eng.  Stat.  11  &  18  Vic.  cap.  1-25,  s.  50.  Founded  upon  thesecond 
report  of  the  Common  Law  Commissioners,  sections  5,  33-36  inclusive.  The  ob- 
ject of  this  section  is  to  enable  either  party  to  a  suit  at  law  to  obtain  inspection 
and  discovery  of  documents  in  the  possession  of  his  adversary  without  having 
recourse  to  a  court  of  equity  for  that  purpose.  The  principle  involved  is  that 
which  the  commissioners  asserted  as  an  indisputable  proposition,  viz.,  that  every 
court  ought  to  possess  within  itself  the  means  of  administering  complete  justice 
within  the  scope  of  its  jurisdiction.  Powers  are  conferred  upon  courts  of  common 
law  which  before  they  did  not  possess.  The  practice  of  these  courts  as  to  inspec- 
tion and  discovery  of  documents  is  a  most  important  one,  and  one  which  in  its 
present  efficiency  is  almost  wholly  the  creature  of  statute  law.  Inspection  and 
discovery  are  not  by  any- means  synonymous  terms,  though  sometimes  so  used. 
An  application  for  inspection  of  a  document  pre-supposes  a  knowledge  that  snch 
document  exists;  but  an  application1  for  discovery  presupposes  ignorance-«f  the 
document,  a  knowledge  of  -which  it  is  sought  to  obtain.  How,  although'  inspection 
might  in  some  cases  be  had  upon  application  to  courts  of  common  law  under  their 
common  law  jurisdiction,  and  in  some  cases  by  statute,  (see  section  197  and  notes 
thereto,)  discovery  as  such  could  not  be  obtained. 

(j)  It  iB  apprehended  that  upon  suggestion  of.  the  death  of  the  original  party 
his  representative, may  make  tfie.application:  sections  X3!,  184-138.  The  appli- 
cation may  be  that  of  "either  "plaintiff  or  .defendant,  which  may  be- taken  to  ex- 
tend to  one  of  several  plaintiffs  or  defendants.  The  time  within  which  application 
should  be  made,  either  -for  inspection  or  discovery  is  not  limited.  The  application, 
if  by  plaintiff,  must  he  after  commencement  of  action,  and  rn.ay.be  before  issue 
joined:  Rogers  v.  Turner,  21  L.  J..  Ex;  8 ;  and  if  by  defendant,  before  plea  pleaded : 
forshaw  et  al  v.  Lewis  et  al,  10  Ex.  712;  Jones  v.  Hargrmves,  29  h.  J.  Ex.  368. 
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or  civil  proceeding  (k)  stating  his  belief  upon  affidavit  (J)  documents 

.  ,       .  -     ,  .  ,    ,  .    in  the  pos- 

that  any  document  (m)  to  the  production  or  which  he  is  enti-  session  of 
tied  for  ,the  purpose  of  diSQOvery  or  otherwise,  (n)  is  in  the  party.. 

(A)  "  Cause  or  other  civil  proceeding  "  described  in  section  197  as  "  an  action  or 
legal  proceeding."  The  words  "or  other  civil  proceeding,"  superadded  to  "cause," 
must  mean  some  proceeding  other  than  a  cause.  Probably  proceedings  by  man- 
damus'tb  enforce  civil  rights  are  embraced :  'Reginav.  Ambergate,  $c.  Railway  Oo. 
l7'Q.  B.  957;  Reginay.  The  York  and  North  Midland  Railway  Co.  19  L.  T.  Rep. 
108;  see  further  Attorney- General  v.  Radloff,  23  L.  J.  Ex.  240.  Interpleader 
issues  are  within  the  principle  of  the  statute :  White  v.  Watts,  31  L.  J.  C.  P.  381. 
Th'e  documents  must  be  relevant  to  the  cause  or  other  court  proceeding:  Mansell 
v.  Feeney,  2  Johns.  &  H.'  320. 

(I)  The  affidavit  must  be  m'ade  by  a  party  to  the  cause  or  other  proceeding : 
Herschfield  v.  Clark,  25  L.  J.  Ex.  113 ;  Ckristopliersen  et  al  v.  Lotinga,  33  L.  J.  C.  P. 
1.21.  But  where  by  the  act  of  God  an  affidavit  by  the  party  himself  is  impossible, 
it  is  apprehended  that  a  cy  pres  compliance  with  the  statute  may  be  allowed,  for 
instance  an  affidavit  by  the  attorney :  Scott  et  tec.  v.  Macawley,  4  Ir.  L.  R.  40. 
Thus,  it  has  been  held  that  where  a' corporation  aggregate  is  a  party  to  the  cause, 
the  affidavit  may  be  made  by  the  attorney  to  the  corporation :  Kingsford  v.  The 
Great  Western,  Railway  Co.  16  C.  B.;  N.  S.  761.  As  to  where  upon  party  applying 
sues  or  defends  in  person :  see  Oxlade  v.  The  North  Eastern  Railway  Co.  12  0.  B. 
.  N.S.  350.  And  though  made  by  the  party  himself,  if  defective,  it  may  be  that  the 
court  would  receive  a  supplementary  affidavit  by  another  person :  Hewett  v.  Webb, 
28  L.  T.  Rep.  121.  The  affidavit  may  be  one  of  belief.  If  the  application  be  for 
a  discovery,  no  more  can  be  in  reason  expected.  But  an  affidavit  by  deponent 
tlat  he  was  "  advised, "  not  expressing  belief,  has  been  held  insufficient :  Pepper 
y.  Chambers,  7  Ex.  226.' 

(m)  An  affidavit  that  the  opposite  party  has  in  his  possession,  &c,  "certain 
documents,"  is  insufficient.  Some  particular  document  must  be  signified.  "Any 
document"  in  the  act  means  "  some  document"  to  be  specified.  The  court  before 
granting  the  application  must  be  informed  hot  only  of  the  question  in  the  cause, 
but  of  the  nattlrs  of  the  documents  in  respect  of  which  the  application  is  made : 
ffewett  v.  Webb,  .28  L.  T.  Rep.  121 ;  Bray  v.  Finch,  1  H.  A  N.  468  ;  Thompson  et  al 
v.  Robson  et  al,  2  H.  &  N".  412 ;  Houghton  v.  London  <b  County  Assur.  Co.  17  C.  B 
N.S.  80;  Evans  v.  Louis,  L.  R.  1  C.P.  656.  If  in  answer  to  interrogatories  under 
section  19.0,  a  party  admit  Certain  documents  to  be  in  his  possession,  the  court 
will  not  grant  a  rule  upon  "hiih  to  give  copies  thereof,  except  upon  application 
under,  this  section ; 'Scatty.  Zygomala,  4  E.  <fc  B.  483. 

(n)  It  roust  appear  that  he  "  is  entitled"  to  the  production  of  the  documents 
"  for  the  purpose  of  discovery  or  otherwise,"  which  last  words  may  at  least  include 
"  inspection:"  Qu.  Have  these  words  the  effect  of  allowing  applications  under 
this  section  in  cases  in  which  discovery  could  not  be  had  in  equity :  see  Osborn 
v.  The  London  Dock  Co.  10  Ex.  698 ;  Whateley  v.  Crawford,  25  X.  J.  Q.B.  163.  It 
seems  that  if  the  application  for  inspection  be  one  in  which,  if  a  bill  were  filed  be- 
fore the  C.  L.  P.  Act,  no  discovery  cbuld  be  had,  inspection  will  be  refused.  Thus 
it  has  been  held  that  the  demandant  in  an  action  of  dower  against  a  bona  fide  pur- 
chaser for  value  is  not  entitled  to  inspect  the  deed  of  conveyance  to  her  husband, 
.then  being  in  the  hands  of  the  purchaser :  Gomm  v.  Parrot,  30  L.  T.  Rep.  65. 
Discovery  can  only  be  had  of  documents  relating  to  the  matter  in  dispute  and' 
which  support  the  case  of  the  party  applying:  Scott  v.  Waller,  22  L.  J.  Q.  B.  404. 
But  inspection  or  discovery  af  documents  may  be  had,  which  bona  fide  make  out 
applicant's  case,  although  that  may  merely  be  the  negative  of  his  opponent's  : 
Smithy.  The  Duke  of Beaufort,  1  Hare,  507.    Where  the  opposite  party  has  in 
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his  possession  a  document  which  does  not  constitute  his  own  case  and  will  support 
that  of  the  party  applying,  the  latter  is  entitled  to  an  inspection  of  it :  Sneider  v. 
Mangino,  7  Ex.  229.  Documents  equally  support  the  case  of  applicant,  whether 
they  sustain  it  prima  facie  or  contradict  the  case  set  up  by  his  opponent:  lb. 
The  right  to  inspect  is  not  limited  to  documents  necessary  to  make  out  a  prim& 
fade  case,  but  extends  to  any  documents  which  tend  to  strengthen  or  support 
it:  Coster  v.  Baring,  2  C.  L.  Rep.  811.  The  documents  must  relate  to  a  question 
in  the  cause :  Sneider  v.  Mangino,  7  Ex.  229.  Applications  to  procure  evidence 
against  a  person  not  a  party  to  the  cause  will  be  refused :  lb.  The  application 
must  be  bona  fide  and  for  the  purpose  of  the  suit.  And  the  suit  must  be  brought 
bona  fide,  and  for  the  purposes  other  than  the  discovery  of  documents  to  found  an 
action  against  a  third  party:  Temperley  v.  Willell,  27  L.  T.  Rep.  103;  and  not 
against  the  defendants  ostensibly  to  try  a  question  in  dispute,  but  in  reality  to 
.  procure  evidence  from  one  against  the  other:  lb.  The  general  rule  undoubtedly 
is,  that  a  party  has  a  right  to  the  production  of  documents  sustaining  his  case 
affirmatively,  but  not  to  those  which  form  part  of  his  adversary's  case :  Sill  y, 
Philp,  7  Ex.  232 ;  Riccard  et  al  v.  Blanuri  et  al,  4  El.  &  B.  329 ;  Wright  v.  Morrey, 
11  Ex.  209.  See  further  Galsworthy  v.  Norman,  21  L.  J.  Q.  B.  70;  Comptonv. 
Earl  Grey,  1  Y.  &  J.  154;  Bolton  v.  Corporation  of  Liverpool,  1  M.  &  E.  88. 
But  it  is  no  objection  to  the  inspection  of  the  document  in  the  possession  of  a 
party  that  it  relates  to  his  own  case  if  it  also  sustains  the  case  of  the  party  apply- 
ing :  The  London  Gas  Co.  v.  The  Vestry  of  Chelsea,  5  Jur.  N.S.  469 ;  Bayley  v.  Grif- 
fiths, 31  L.  J.  Ex.  477;  Cosler-v.  Baring;  2  C.  L.  Rep.  811.  Correspondence  between 
the  parties  and  their  agents  have  been  allowed  to  be  produced :  Coleman  etalv.- 
Truman  et  al,  28  L.  J.  Ex.  457,  per  Pollock,  C.  B.  But  letters  written  by  a  party 
to  an  action,  to  his  agent  abroad,  after  the  commencement  of  the  action,  for  the 
purpose  of  the  suit,  are  protected :  Bank  of  India,  Australia  and  China,  v.  Rich, 
2  N.  R.  316;  see  also  Hooper  v.  Gumm,  2  Johns.  &  H.  602.  So  the  opinions  uf 
counsel :  Jenkyns  v.  Bushby,  L.  R.  2  Eq.  547 ;  Underwood  v.  Secretary  of  State  for 
India,  35  L.  J.  Ch.  545 ;  Walsham  v.  Stainton,  2  H.  AM.  1;  Nicholl  v.  Jones, 
lb.  588.  One  object  in  refusing  applications  under  this  section  will  be  to  discou-  ', 
rage  a  party  who,  without  a  case  of  his  own,  hopes  by  an  adventure  to  discover  a 
flaw  in  that  of  his  adversary :  see  Pepper  v.  Chambers,  7  Ex.  226 ;  Scott  v.  Walker, 
2  El.  &  B.  555;  WrightW.  Morrey,  11  Ex.  209.  If  the  intention  of  the  party 
applying  be  plainly  to  fish  something  favorable  to  his  case,  the  application  will 
be  refused:  Rayner  et  al  v.  Alnusen,  15  Jur.  1060;  Jones  v.  Piatt,  9  W.  R.  696; 
Bird  et  al  v.  Malzy,  1  C.  B.  N.  S.  308 ;  Adams  v.  Lloyd  et  al  27  L.  J.  Ex.  499; 
Wolley  v.  Pole,  32  L.  J.  C.  P.  263.  Thus  a  party  is  not  entitled  to  say,  "HI  saw 
my  opponent's  books  I  could  find  some  evidence :"  Scott  v.  Walker,  2  El.  &  B. 
563,  per  Crompton,  J.  It  would  be  exceedingly  vexatious,  whenever  a  tradesman 
brings  an  action  for  his  bill,  if  he  were  compelled  to  disclose  to  his  customer  his 
manner  of  carrying  on  business :  British  Empire  Shipping  Co.  v.  Soames,  29  L.  T. 
Rep.  75,  per  Lord  Campbell,  C.  J,  A  party  is  not  entitled  to  search  the  other 
party's  papers  with  a  view  of  finding  out  some  invalidity  in  the  case»put  forward 
by  him:  Shadwell  v.  Shadwell  et  al,  6  C.  B.  N.S.  679,  nor  for  the  purpose  of  re- 
butting the  anticipated  case  of  his  opponent :  see  Riccard  v.  The  Inclosure  Com- 
missioners, 4  El.  &  B.  329 ;  London  Gas  Light  Co.  v.  The  Vestry  of  Chelsea, 
6  C.  B.  N.  S.  411 ;  Jones  v.  Hargreaves,  29  L.  J.  Ex.  368  ;  Temperley  v.  Willell, 
6  El.  &  B.  380;  Metropolitan  Saloon  Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  146.  But  see 
Lavilorv.  Murchison,  3  Grant,  553.  His  right  is  as  to  a  discovery  of  those  papers 
that  may  directly  or  indirectly  support  his  own  case :  Rayner  et  al  v.  Allhusen, 
2  L.  M.  &  P.  605  ;  Galsworthy  v.  Norman,  lb.  608,  note ;  Scott  v.  Walker,  2  El.  & 
B.  555;  Collins  v.  Tales  et  al,  27  L.J.  Ex.  150;  Reynoldson  v.  Morton,  2  L.  T.  U.S. 
462 ;  Coleman  et  al  v.  Truman  et  al,  28  L.  J.  Ex.  5  ;  Daniel  v.  Bond  et  al,  9  C.  B. 
N.  S.  716.  Of  necessity  the  applications  must  often  be  merely  speculative,  but 
■should  be  strictly  watched  and  great  care  taken  that  injustice  is  not  done  by  grant- 
ing them :  Bray  v.  Finch,  28  L.  T.  Rep.  126.     For  instance,  great  injury  by  the 
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possession  or  power  of  the  opposite  party,  (o)  the  Court  or 

discovery  of  trade  secrets  might  result  if  the  court  were  to  sanction  the  principle 
that  on  the  mere  possibility  of  discovering  matter,  advantageous  to  one  party,  an 
inspection  by  Urn  of  the  other  party's  books,  ranging  over  a  lengthened  period  of 
time,  should  be  allowed:  Smith  v.  The  Great  Western  Railway  Co.  3  W.  R.  69. 
The  court  or  judge  to  whom  application  is  made  can  only  decide  as  to  the  pro- 
priety or  impropriety  of  acceding  to  the  application  upon  the  affidavits  filed.  The 
contents  of  applicant's  affidavits  muBt  be  such  as  to  establish  upon  his  part  a  prima 
facie  right  to  the  inspection  or  discovery  in  accordance  with  the  principles  estab- 
lished in  the  foregoing  cases.  The  affidavit,  therefore,  ought  not  only  to  show 
that  a  cause  or  other  civil  proceeding  is  pending,  but  also  to  state,  not  a  mere 
suggestion,  but  circumstances  sufficient  to  satisfy  the  court  or  judge  that  there 
are  in  the  possession  or  power  of  the  opposite  party  certain  documents,  and  that 
such  documents  relate  to  such  cause  or  other  civil  proceeding.  A  prima  facie 
case,  calling  for  an  answer,  must  at  least  be  stated  in  this  respect,  as  it  must  be 
in  the  old  proceeding  to  obtain  inspection  of  documents  held  by  a  trustee.  The 
judges,  with  a  view  to  settling  the  practice  under  the  Eng.  Stat,  of  14  &  15  Vic. 
cap.  99,  to  which  our  section  197  corresponds,  laid  down  very  full  rules  upon  this 
subject.  They  declared  that  applicant,  in  addition  to  the  foregoing,  "  must  show- 
that  he  would,  by  a  bill  for  a  discovery  or  other  proceeding,  be  able  to  obtain  a 
discovery  and  inspection  of  these  documents,"  and  continued,  "under  the  last 
head  we  must  follow  the  rules  established  in  courts  of  equity,  within  which  every 
plaintiff  must  bring  himself  in  order  to  obtain  an  inspection  by  bill  of  discovery  ; 
and  therefore  if  the  facts  be  disputed,  applicant  ought  to  state  all  that  a  plaintiff 
in  equity  must  state  in  order  to  entitle  himself  to  a  discovery  and  inspection :" 
see  Oweny.  Nickson,,  3  L.  T.  N.  S.  737;  Earner  v.  Sowerby,  lb.  734;  Adams  v. 
Lloyd  et  at,  3  H.  &  N.  881;  Daniel  v.  Bond  etal,  9  C.  B.  M.S.  716;  London  Gas 
Light  Co.  v.  The  Vestry  of  Chelsea,  6  C.  B.  N.  S.  411 ;  Lacharme  v.  The  Quartz 
Hock  Mariposa  Gold  Mining  Co.  6  L.  T.  N.S.  502;  Davey  v.  Pemberton,  11  C.  B. 
N.  S.  628;  Woolley  v.  Pole,  14  C.  B.  N.S.  538.  The  party  applying,  therefore, 
who  is  in  the  Bame  situation  as  a  plaintiff  in  equity,  must  show,  first,  what  is  the 
nature  of  the  suit  and  of  the  question  to  be  tried  in  it;  and  it  seems  also  that  he 
should  depose  in  his  affidavit  of  his  having  just  grounds  to  maintain  or  defend  it. 
'Secondly,  the  affidavit  ought  to  state  with  sufficient  distinctness  the  reason  of  the 
application  and  the  nature*  of  the  documents  in  order  that  it  may  appear  to.  the 
court  or  judge  that  the  documents  are  asked  for  the  purpose  of  enabling  the  party 
applying  to  support  his  case,  not  to  find  a  flaw  in  the  case  of  his  opponent, 
and  also  that  the  opponent  may  admit  or  deny  the  possession  of  them :  Hunt  v. 
Hewitt,  1  Ex.  236 ;  see  McCay  v.  Magill,  3  Ir.  C.  L.  E.  83.  To  this  affidavit  the 
opponent  may  answer  by  swearing  that  he  has  no  such  documents,  or  that  they 
relate  exclusively  to  his  own  case,  or  that  he  is,  for  any  sufficient  reason,  privi- 
leged from  producing  -them,  or  he  may  Bubmit  to  show  parts,  covering  the 
remainder,  on  affidavit  that  the  part  concealed  does  not  in  anywise  relate  to 
applicant's  case.  The  same  course  would  be  pursued  in  equity:  Hunt  v.  Heicilt, 
1  Ex.  244;  see  also  Attorney- General  v.  The  Corporation  of  London,  12  Beav.  8; 
Hunt  v.  Elmes,  27  Beav.  62 ;  Gomm  v.  Parrott,  3  C.  B.  N.  S.  47 ;  Bolton  v.  The 
Corporation  of  Liverpool,  1  M.  <fe  K.  88;  Short  v.  Mercier,  3  Mac.  &  G.  205;  Lind 
v.  •  The  Isle  of  Wight  Ferry  Co.  8  "W.  R.  540 ;  Quin  v.  Ralcliff,  9W.K.  65  ;  Mertens 
v.  Haigh,  1  John.  735 ;  Clinch  v.  Financial  Corporation,  L.  R.  2  Eq.  271 ;  TIop- 
Mnson  v.  Lord  Burghley,  L.  R.  2  Ch.  Ap.  447;  In  re  Birmingham  Banking  Co.  15 
L.  T.  M".  S.  203.  In  applications  under  this  section,  a  place  for  inspection  should 
■be  named:  Rogers  v.  Turner,  21  L.  J.  Ex.  3.  The  costs  of  the  inspection  ought, 
as  a  general  rule,  to  be  paid  by  the  party  applying:  Hill  v.  Philp,  1  Ex.  232; 
but  are,  with  the  costs  of  the  application,  in  the  discretion  of  the  court  or  judge  : 
see  section  195. 

(o)  It  must  be  sworn  that  the  document  in  respect  of  which  application  is  made 
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Judge  (p)  may  order  that  the  party  against  whom  such  ap- 
plication is  made,  or  if  such  party  he  a  hody  corporate,  that 
some  named  Officer  of  such  body  corporate,  shall  answer  on 
affidavit,  stating  what  documents  he  or  they  has  or  have  in 
his  or  their  possession  or  power  relating  to  the  matters  in  dis- 
pute, (<?)  or  what  he  knows  as  to  the  custody  they  or  any  of 
them  are  in,  and  whether  he  or  they  objects  or  object  (and  if 
so,  on  what  grounds)  (f)  to  the  production  of  such  as  are  in 
his  or  their  possession  or  power,  and  upon  such  affidavit  being 
made,  the  Court  or  Judge  may  make  such  further  order  as  is 
just,  (s)     19  Vic.  c.  43,  s.  175. 

interrogate-  190.  (t)  In  case  the  party  if  not  a  body  corporate  would 
aervedoii      be  liable  to  be  called  and  examined  as  a  witness  upon  the 

is  in  the  "  possession  or  power  "  of  the  opposite  party,  which  answer  to  the  words 
"in  the  custody  or  under  control,"  used>iu  section  197.  Applications  having  for 
their  object  the  discovery  of  contents  of  documents  should  in  general  be  made 
under  the  section  here  annotated,  and  not  under  section  197  :  Ftrrie  et  al  v.  The 
Great  Western  R.  Co.  3  U.  C.  L.  J.  197.  As  to  the  practice  in  regard  to  corporate 
bodies  see  Ranger  v.  The  Great  Western  Railway  Co.  28  L.  J.  Ch.  741 ;  Attorney- 
General  et  al  v.  The  Mystery  of  Mercers  et  al,  9  W.  R.  83 ;  Lacharme  v.  The  Quartz 
Rock  Mariposa.  Gold  Mining  Co.  31  L.  J.  Ex.  335 ;  Clinch  v.  Financial  Corpora- 
tion, L.  R.  2  Eq.  271. 

(p)  Court  or  Judge.     Relative  powers :  see  note  w  to  section  48. 

(g)  It  is  this  part  of  the  section  that  leads  from  inspection  to  discovery.  Appli- 
cant having  established  a.  prima  facie  case  as  to  some  document  of  which  he  seeks 
inspection,  is  upon  this  foundation  allowed  to  proceed  further  and  to  ask  what 
documents  his  adversary  has  personally  or  in  his  power  relating  to  the  matter  in 
dispute,  <Sec. 

(r)  Generally  where  a  party  can  resist  the  application  for  inspection  he  may 
resist  an  application  for  discovery  which  leads  to  inspection. 

(s)  Where  the  defendant  obtained  an  order  for  discovery  under  this  section,  on 
its  appearing  that  the  plaintiff  was  in  Australia,  and  that  his  wife  was  carrying 
on  the  action  by  his  authority,  the  order  was  varied  by  allowing  the.  affidavit  of 
the  wife  and  attorney  to  be  substituted  for  that  of  the  plaintiff:  Barnett  v.  Hooper, 
1  F.  &  F.  412-467.  If  the  party  deny  having  possession  of  the  documents,  his 
answer  is  conclusive:  see  Reynell  v.  Sprye,  1  J)eG.  M.  &  G.  656 ;  Adams  v.  Lloyd 
et  al,  27  L.  J.  Ex.  499.  If  it  be  shown  that  the  document  is  lost,  the  answer  a» 
to  contents  is  not  available  at  the  trial  unless  it  be  shown  in  the  usual  way  that 
the  document  cannot  be  produced :  Wolverhampton  New  Water  Works  Co.  v.  flawkt- 
ford,  7  W.  R.  244.  It  has  been  held  that  an  office  copy  of  an  affidavit  filed  in  the 
canse  is  not  admissible  against  the  party  who  made  it:  Barnes  v.  Parker.  15  L. 
T.  N.  S.  218 ;  see  however  Fleet  v.  Perrins,  L.  R.  3  Q.  B.  536.  But  the  contrary 
has.  been  held  to  be  the  law  in  this  Province :  Spafford  v.  Buchanan  el  al,  3  0. 
S.  391 ;   Wilson  v.  Thorpe,  18  U.  C.  Q.  B.  443 ;  Ridddl  v.  Brown,  24  U.  C.  Q.  B.  90. 

0)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  51.    Founded  upon  the  ■ 
second  report  of  the  Common  Law  Commissioners,  sections  37,  38.    Discovery 
may  be  either  of  documents  in  the  possession  of,  or  facts  within  the  knowledge  of 
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matter,  (m)  the  Plaintiff  with  the  declaration,  and  the  Defen-  the  opposite 
dant  with  the  plea,  may  deliver,  or  either  of  them,  by  leave  shall  be 
of  the  Court  or  a  Judge,  at  any  other  time,  may  deliver.to  the  answe? 
opposite  party  or  his  attorney,  (z>)  interrogatories  in  writ-  them' 

the  opposite  party.    The  preceding  section  extends  only  to  the  first ;  this  section 
to  both. 

(»)  The  test  is  a  very  general  one.  In  nearly  every  case  where  the  parties  are 
resident  within  the  jurisdiction  of  the  court,  even  though  foreigners,  either  party 
has  a  right  to  put  his  adversary  in  the  box,  and  so  is  subject  to  interrogatories 
under  this  section :  PoU  v.  Young,  26  L.  T.  Rep.  103  ;  s.  c.  25  L.  J.  Q.  B.  23.  The 
court  will  allow  any  interrogatories  to  be  administered  which  are  relevant  to  the 
matters  in  issue,  and  which  the  party  interrogated  would  be  bound  to  answer  if 
in  the  witness  box:  Zychlinskiy.  Maltby,  10  C.  B.  N.  S.  838;  Hawkins  v.  Carr, 
6  B.  &  S.  995 ;  Stewart  v.  Smith,  L.  R.  2  C.  P.  293 ;  McFadzm  v.  Mayor  and  Cor- 
poration of  Liverpool,  L.  R.  3  Ex.  279.  Asking  whether  the  plaintiff  has  had  a 
correspondence  relating  to  the  subject  in  dispute  and  dates  and  names  of  corres- 
pondents allowed :  Eew  v.  Butchins  et  at,  10  C.  B.  N.  S.  839.  As  to  questions 
tending  to  criminate :  see  note  s,  page  266. 

(v)  The  time  appointed  for  delivery  of  interrogatories  by  plaintiff  is  with  his 
declaration,  and  by  defendant  with  his  plea.  If  at  any  "  other  time,"  particular 
attention  must  be  paid  to  the  form  of  the  application.  Convenience  requires  that 
if  interrogatories  are  delivered  before  declaration,  they  should  be  accompanied 
with  some  statement  as  to  the  cause  of  action ;  it  must  be  shown  that  they  are  per- 
tinent :  Croomes  v.  Morrison,  5  El.  &  B.  984 ;  Anon.  v.  Parr,  1 1  L.  T.  N.S.  706 ;  Aiter 
v.  WUlison,  7  W.  R.  265  ;  Stem  v.  Sevastopulo,  14  C.  B.  N.  S.  737.  The  court  or 
judge  must  be  supplied  with  information  in  order  to  see  whether  the  interrogato- 
ries are  proper  or  whether  they  are  merely  vexatious :  MeKenzie  v.  Clark,  4  Prac. 
R.  95.  The  power  to  admit  interrogatories  may  be  abused  to  annoy  the  oppo- 
site party  and  to  multiply  costs,  and  therefore  requires  to  be  carefully  watched : 
Croomes  v.  Morrison,  5  El.  &  B.  984 ;  s.  e.  26  L.  T.  Rep.  238.  The  leave  to  allow 
interrogatories  to  be  delivered  to  a  defendant  before  declaration  was  refused 
where  they  were  required  for  the  purpose  of  seeing  how  to  declare,  and  the  plain- 
tiff in  his  affidavit  only  stated  he  believed  he  had  a  good  cause  of  action,  without 
showing  precisely  what  it  was:  Anon.  v.  Parr,  11  L.  T.  N.S.  706.  Leave  was 
granted  to  a  defendant  to  deliver  interrogatories  before  plea  pleaded,  where  the 
plea  was  before  the  court  and  the  interrogatories  modified  to  have  precise  refe- 
rence to  the  plea:  Street  v.  Cuthberi,  3  U.O.  L.  J.  9.  Leave  may,  it  seems,  be 
granted  to  a  plaintiff  even  after  plea  pleaded  without  a  special  affidavit :  James  v. 
Barns,  17  C.  B.  596.  Defendant  may  ask  leave  to  file  additional  pleas,  and 
then  ask  leave  to  put  interrogatories  for  the  discovery  of  matter  effecting  them : 
Street  v.  Proudfooi,  2  TJ.  C.  L.  J.  213.  If  the  application  to  deliver  interrogatories 
be  not  made  till  after  issue  joined,  the  court  or  judge  will  then  be  the  better  able 
to  decide  as  to  their  relevancy  and  propriety:  see  Jones  v.  Pratt,  6  H.  ifc  N.  697; 
Morris  et  al  v.  Parr,  6  B.  &,  S.  203.  In  every  case  to  entitle  a  party  to  file  interro- 
gatories an  order  Of  the  court  or  a  judge  is  made  necessary :  Bank  of  Upper  Canada 
v.  Ruttan,  3  Prac.  R.  46.  There  is  very  good  reason  for  this ;  for  otherwise  in- 
terrogatories Would  be  delivered  in  all  cases,  and  would  be  added  to  every  decla- 
ration and  plea.  The  power  given  to  the  court  or  a  judge  is  to  prevent  expense 
being  incurred  unless  the  interrogatories  are  necessary:  Martin  v.  Hemming. 
10  Ex.  478.  The  interrogatories  intended  should  be  submitted  at  the  time  of 
application  for  leave  to  file  them :  Croomes  v.  Morrison,  5  El.  &  B.  984 ;  s.  e.  26  L. 
T.  Rep.  238.  Where  »-  party  to  a  cause  has  obtained  a  rule  calling  upon  the 
opposite  party  to  show  cause  why  interrogatories  should  not  be  delivered  to  him, 
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ing  (o)  upon  any  matter  (p)  respecting  which  discovery  may 
be  lawfully  sought,  (q)  and  may  require  such  party,  or  in  the 

and  the  affidavit  sworn  by  the  opposite  party,  for  the  purpose  of  opposing  the 
rule,  gives  the  information  required,  the  court  will  put  the  party  moving  in  the 
same  position  as  if  the  information  had  been  given  upon  interrogatories :  Peck  v. 
Revis,  27  L.  T.  Eep.  136.  The  court  may  allow  interrogatories  to  be  delivered  to 
a  defendant  after  he  has  pleaded  without  a  special  affidavit:  James  v.  Barns, 
17  C.  B.  596. 

(o)  The  interrogatories  had  better  be  verified  by  affidavit :  Croomes  v.  Morri- 
son, 5  El.  &  B.  984.  The  common  affidavit  is  not  sufficient  for  the  allowance  of 
interrogatories  that  have  a  tendency  to  criminate :  Villesboisnet  v.  Tobin  et  al, 
19  L.  T.  N.S.  693.  The  court  or  judge  will  not  settle  them  :  Zarifi  v.  Thornton, 
26  L.  J.  Ex.  214;  Robs,onY.  Cooke  et  al,  4  Jur.  N.S.  75  ;  Phillips  v.  Mmens,  11  L.T. 
N.  S.  512.  The  clourt  or  judge  in  such  a  case  will  exercise  a  proper  discretion  in 
sending  them  back  to  be  reformed  and  put  in  a  fit  condition  to  be  accepted :  Jb, 
Where  a  judge  at  chambers  has  exercised  his  discretion,  the  court  will  not  re- 
view it  unless  they  see  he  is  clearly  wrong :  Edmunds  v.  Greenwood,  L.  R.  4  C.  P. 
70  ;  Villesboisnet  v.  Tobin  et  al,  19  L.  T.  N.S.  693. 

(p)  Copies  of  written  documents  are  not  such  "  matter"  as  may  be  the  subject 
of  interrogatories  under  this  section :  Scott  v.  Zvgomala,  4  El.  &  B.  483 ;  s.  c. 
SO  L.  &  Eq.  155. 

(g)  The  right  to  deliver  interrogatories  in  cases  in  which  discovery  could  not 
be  obtained  in  equity  is  a  vexed  question.  They  may  be  delivered  as  to  "any 
matter  upon  which  discovery  may  be  sought."  The  question  turns  upon  the 
word  "discovery."  It  may  mean  information  generally,  or  only  such' informa- 
tion as  can  be  had  by  a  bill'  in  equity.  In  the  first  case  which  arose  under  the 
section,  the  court  abstained  from  giving  any  decided  opinion  upon  the  point: 
Martin  v.  Hemming,  10  Ex.  478.  In  a  later  case,  Parke,  B.  is  reported  as  follows 
— "The  section  says  that  the  party  may  be  interrogated  upon  any  matter  as  to 
which  discovery  may  be  soitght.  It  does  not  say  that  the  power  is  limited  to  cases 
in  which  a  bill  of  discovery  will  lie :"  Osborn  v.  The  London  Dock  Co.,  10  Ex. 
702.  But  contrary  to  this  opinion  there  is  that  of  Campbell,  C.  J. :  "I  interpret 
the  meaning  of  these  words  to  be  that  interrogatories  may  be  put  with  reference 
to  any  matter  as  to  which  discovery  may  be  sought  by  bill  in  equity.  The  rule 
is  laid  down  rather  widely  by  the  court  of  Exchequer  in  Osborn  v.  London  Book 
Co.,  where  it  is  said  that  the  interrogatories  may  be  administered  to  the  same 
extent  as  if  the  party  interrogated  was  a  witness  under  examination  at  the  trial. 
I  think  the  true  rule  is  that  such  questions  may  be  put  as  may  reasonably  be 
expected  to  produce  answers  tending  to  advance  the  case  of  the  party  who  puts 
them.  The  rule  on  this  subject  has  been  very  clearly  laid  down  by  that  great 
:urist,  Sir  James  Wigram,  and  I  concur  in  that  rule  in  the  very  terms  in  which  he 
las  laid  it  down.  Whatever  advances  the  plaintiff's  ease,  may  be  inquired  into, 
though  it  may  at  the  same  time  bring  out  matter  which  the  defendant  relies  upon 
for  his  defence  ;  but  you  shall  not  inquire  into  that  which  is  exclusively  matter 
of  defence.  That  which  is  common  to  both  the  plaintiff  and  defendant  may  be 
inquired  into  by  either."  "  The  very  object  of  the  section  was  to  obviate  the  neces- 
sity of  going  for  assistance  into  a  court  of  equity,  which  brought  great  scandal 
upon  the  administration  of  justice :"  Whateley  v.  Crowter,  Uarew  v.  Davies,  25  L.  J. 
Q.  B.  167  ;  26  L.  T.  Rep.  104 ;  6  El.  &  B.  709.  Such  also  were  Lord  Campbell's 
views  as  expressed  in  a  still  later  case :  "  We  are  disposed  to  think  that  the  section 
now  under  consideration  is  intended  to  apply  to  cases  only  where  the  matter  in- 
quired into  would  be  evidence  in  the  cause,  and  it  was  not  intended  therefore  to 
give  one  party  the  power  of  asking  the  other  how  he  intends  to  shape  his  case.  Such 
an  inquiry  is  a  mode  of  inquiring  into  particulars  upon  oath,  without  the  party 
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case  of  a  body  corporate,  may  require  any  of  the  Officers  of 
such  body  corporate,  to  answer  within  ten  days  the  questions 

■being  compelled  to  confine  himself  to  particulars.  When  the  justice  of  the  case 
requires  such  particulars  to  be  given,  the  courts  have  generally  the  means^  of  com- 
pelling them  to  be  given  under  such  conditions  as  are  reasonable.  "We  think  that 
we  ought  at  all  events  to  hold  that  the  discovery  under  the  51st  section  (Eng.  C. 
L.  P.  Act,  1854),  is  confined  by  the  words  '  upon  any  matter  as  to  which  the 
discovery  may  be  sought,'  to  cases  where  a  discovery  would  be  given  at  equity 
*  *  *  *  and  a  party  shall  not  make  a  fishing  application  as  to  the 
manner  in  which  his  adversary  intends  to  shape  his  case,  and  as  to  the  evidence 
by  which  he  intends  to  support  it :"  Edwards  et  al  v.  Wakefield,  27  L.  T.  Rep.  201. 
The  right  of  a  plaintiff  in  equity  to  the  benefit  of  a  defendant's  oath  is  limited  to  the 
discovery  of  such  material  facts  as  relate  to  the  plaintiff's  case,  and  does  not  extend 
to  the  discovery  of  the  manner  in  which  the  defendant's  case  is  to  be  established : 
Wigram  on  Discovery,  2nd  ed.  15 ;  see  also  Carew  v.  Davis,  25  L.  J.  Q.  B.  165. 
To  entitle  a  party  to  interrogatories  it  is  not  enongh  that  he  is  entitled  to  disco- 
very in  equity  on  some  ground  and  for  some  purpose,  it  must  be  on  the  same 
ground  and  for  the  same  purpose  for  which  the  interrogatories  are  sought :  Jour- 
dain  v.  Palmer,  14  W.  R.  283.  It  is  not  intended  that  the  mere  practice  of  a 
court  of  equity  as  to  discovery  shall  be  followed  by  courts  of  common  law :  Barllett 
v.  Lewis,  31  L.  J.  C.  P.  230 ;  Hawkins  et  al  v.  Carr,  14  W.  R.  138.  Held  in  an  action 
of  trover  by  the  assignees  of  a  bankrupt  to  recover  property  that  the  defendant 
was  not  entitled  to  deliver  interrogatories  to  the  plaintiffs,  calling  on  them  to 
show  "  what  case  they  intended  to  set  up  as  entitling  themselves  to  recover,"  ov 
to  state  "  what  act  or  acts  of  bankruptcy. they  intend  to  rely  upon  in  support  of 
their  title  as  assignees:"  Edwards  et  al  v.  Wakefield,  27  L.  T.  Rep.  201.  But  in  an 
action  for  money  had  and  received  and  for  non-delivery  of  goods,  where  plain- 
tiff's case  was  that  the  defendant  had  professedly  sold  him  goods  and  received 
payment  for  them  as  broker,  while  he  was  really  the  principal,  the  plaintiff  was 
allowed  to  ask  whether  the  defendant  was  really  principal  or  agent,  and  if  agent 
for  whom  and  by  what  authority :  Thbl  v.  Leask,  10  Ex.  704.  Where  a  party  to 
an  action  has  a  specific  case,  but  the  materials  necessary  to  support  it  are  in  the 
hands  of  his  adversary,  he  is  allowed  to  interrogate  him  as  to  this,  but  is  not 
allowed  to  deliver  to  him  interrogatories  the  object  of  which  is  to  fish  out  only 
how  his  adversary  intends  to  shape  his  case,  or  whether  or  not  there  be  some 
latent  defect  in  it,  or  to  contradict  written  evidence :  Moore  v.  Roberts  et  al,  3  Jur. 
N.S.  1221.  In  an  action  of  ejectment,  defendant  was  allowed  to  ask  the  plaintiffs 
whether  they  claimed  as  heirs  or  grantees,  and  how  they  traced  their  pedigree : 
Flitcroft  v.  Flellier,  11  Ex.  543 ;  Horsman  v.  Horsman,  2  U.  C.  L.  J.  211 ;  Keltlewell 
y.  Dyson,  5  U.  C.  L.  J.  N.S.  21 ;  Chester  v.  Worthy  et  al,  17  C.  B.  410.  Especially 
if  it  be  made  to  appear  that  defendant  is  wholly  unacquainted  with  plaintiffs 
title :  Sloate  v.  Rew,  16  C.  B.  N".  S.  209 ;  Pearson  et  al  v.  Turner,  lb.  157 ;  Ingilby 
v.  Shafto,  33  Beav.  31 ;  Winn  v.  Rose,  36  L.  J.  C.  P.  306.  Interrogatories  that 
might  be  proper  in  an  ejectment  brought  by  a  stranger  might  however  be  im- 
proper in  ejectment  by  a  landlord  against  his  tenant :  Stoale  v.  Rew,  ,32  L.  J. 
C.  P.  160,  per  Willes,  J.  Defendant  in  trover  has  been  refused  the  right  to  in- 
terrogate plaintiff  as  to  his  title  to  the  goods  in  question :  Fenney  v.  Forward 
et  al,  14  W.  R.  85.  See  as  to  an  action  for  negligence,  Peppiatt  et  ux,  v.  Smith, 
33  L.  J.  Ex.  239.  It  has  been  held  that  plaintiff  in  ejectment  has  no  right  to  ask 
defendants  by  what  title  they  hold  possession :  Horton  v.  Pott,  29  L.  T.  Rep.  228  ; 
or  to  declare  the  nature  and  particulars  of  their  title:  West  v.  Holmes,  3  U.  C.  L. 
J.  72.  Particularly  if  the  answer  would  subject  the  party  interrogated  to  a  for- 
feiture :  May  v.  Hawkins,  24  L.  J.  Ex.  309 ;  Blyth  v.  L' Estrange,  3  F.  &  F.  154 ;  Pye 
v.  Butterfieldet  al,  5  B.  &  S.  829.  But  defendant  may  be  interrogated  as  to  whether 
he  is  the  real  defendant :  Sketchley  v.  Connolly,  11  W.  R.  573.    Interrogatories  by 


266  THE  COMMON  LAW  PROCEDURE  ACT.  [8.  190. 

in  writing  by  affidavit  to  be  sworn  and  filed  in  the  ordinary 
way;  (r)  and  any  party  or  Officer  omitting,  without  just 
cause,  (s)  sufficiently  to  answer,  within  the  above  time,  .or 

defendant  to  plaintiff  after  plea  pleaded  as  to  amount  of  damages'  Claimed  by  plain- 
tiff  were  allowed :  Ferrie  el  al  v.  The  Great  Western.  Railway  Co.  15  U.C.  Q.  B.  513 ; 
see  also  Wright  v.  Goodlake  et  al,  13  W.  E.  349 ;  s.  c.  3  fit.  &  C.  540 ;  Dobson  v.  Ri- 
chardson,h.  R.  3Q.B.  778;  but  BeeJour'dainv.  Palmer,  L.  R.  1  Ex.  102.  In  an  action 
by  the  drawer  of  a  bill  of  exchange  purporting  to  be  accepted  by  two  defendants 
as  members  of  a  firm,  one  defendant  suffered  judgment  by  default  and  the  other 
pleaded  inter  alia  that  the  bill  was  accepted  by  the  other  Without  Ms  knowledge 
and  in  fraud  of  him,  and  beyond  the  scope  of  the  authority  of  the  party  accepting 
with  the  knowledge  of  plaintiff.  The  plaintiff  applied  for  leave  to  deliver  inter- 
rogatories to  the  defendant,  among  others,  the  following :  "  Were  you  ever,  and 
if  yea  when  and  during  what  time,  a  partner  with  the  defendant,  J.  C.  (the  defen- 
dant who  accepted  the  bill),  in  any  and  what  business  and  under  what  style  and 
firm."  Held  too  general :  Reason  v.  Cooke  et  al,  4  Juf.  N.S.  75.  In  general,  inter- 
rogatories in  an  action  for  slander  will  not  be  allowed:  Stern  v.  Sevdstopulo,  14 C. 
B.  737.  But  it  being  shown  that  the,  defendant  in  a  certain  place,  in  the  presence 
of  certain  persons,  had  made  imputations  against  the  plaintiff  to  the  effect  that 
he  had  committed  forgery,  and  that  the  persons  refused  to  give  the  plaintiff  any 
further  particulars,  the  court  allowed  interrogatories  to  be  put  to  the  defendants 
as  to  the  precise  Words  he  had  used  :  Atkinson  v.  Fdsboke,  L,  R.  1  Q.  B.  628. 
This  will  not  be  allowed  in  an  action  for  libel :  Tuplihg  v.  Ward,  6  H.  &  N.  749 ; 
McKenzie  v.  CUrk,  4  Prac.  R.  95.  If  the  interrogatories  be  of  a  fishing  character 
they  will  be"  disallowed:  see  note  n  to  section  189.  As  to  what  interrogatories 
may  be  delivered  to  an  administrator  who  hsts  pleaded  plene  administravit :  see 
Feck  v.  Nolan,  14  Jr.  C.  L.  R.  App.  xxxii.  Form  and  extent  of  interrogatories 
which  may  be  administered  in  an  action  for  infringement  of  letters  patent:  see 
Thomas  v.  Tillie,  17  Ir.  C.  L.  R.  783;  Hoffman  v.  Poitill,  L.  R.  4  Ch.  Ap.  673. 

(r)  The  proper  way  to  answer  interrogatories  is  to  give  a  separate  and  distinct 
answer  to'  each  question,  that  is  to  say/  a  specific-  answer  to  a  specific  question: 
Mclnnes  v.  Hardy,  7  XJ.  G.  L.  J.  295.  It  is  not,  it  is  presumed,  for  the  party 
answering  to  set  out  the  interrogatories  before  his  answers.  As  to  interrogato- 
ries in  the  case  of  corporations :  see  Ranger  v.  The  Great  Western  R.  Co.  28  L.  J. 
Ch.  741 ;  Attorney- General  v.  The  Mystery  of  Mercers  et  al,  9  W.  R.  83;  Lacharme 
v.  The  Quartz  Rock  Mariposa  Gold  Mining  Co.  31  L.  J.  Ex.  335 ;  Clinch  v.  Finan- 
cial Corporation,  L.  R.  2  Eq;  271 ;  Mason  v.  Wythe,  SF.AI  163  -  Mackewan  v. 
Roll,  33  L.  T.  Rep.  240. 

(s)  Just  cause.  The  tendency  of  a  question  to  criminate  is,  it  seems,  a  just 
cause;  but  that  is  no  reason  why  the  interrogatory  should  not  be  allowed,  if 
bona  fide  put:  OsBorn  v.  The1  London  Dock  Co.  10  Ex.  698;  Chester  v.  Wori- 
ley  et  al,  17  C.  B.  410;  James  v.-  Barns,  lb.  596;  Bartlett  v.  Lewis,  12  C.  B.  N. 
S.  249 ;  Baker  v.  Lane,  3  H.  <fc  C.  544 ;  Bickford  v.  Ddrcy  et  al,  L.  R.  I  Ex.  354. 
It  is,  however,  in  cases  of  this  kind,  unfair  to  submit  questions  which  a  party 
is  clearly  not  bound  to  answer,  the  object  being  either  to  compel  him  to  answer 
them  when  not  bound,  of  to  refuse,  arid  so  create  a  prejudice  against  him ;  and 
if  interrogatories  be  not  put  boha  fide  they  will  be  disallowed :  Tupling  v.  Ward, 
6  H.  &  N.  749;  Peppiatt  el  ux  V.  Smith,  11  L.  T.  ti.  S.  139;  McKenzie  v.  Clark, 
4  Prac.  R.  95;  Edmunds  v.  Greenwood,  L>  R.  4  C.  P.  70;  s.  c.  19  L.  T.  N.  S.  423. 
Stronger  reasons  should  be  given  for  putting  such  interrogatories  than  in  other 
cases,  and  such  interrogatories  should  not  be  allowed  on  the  common  affi- 

•l  \*resboisnet  T-  Fobin  et  dl,  10  t.  T.  ft.  S.  693.  Whether  a  witness  is 
entitled  himself  to  object  to  the  qdestiori  upon  the  ground  of  its  tendency,  or  is 
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such  extended  time  as  the  Court  or  Judge  may  allow,  all 
questions  as  to  which  discovery  may  be  sought,  shall  be 
deemed  guilty  of  a  contempt,  and  may  be  proceeded  against 
accordingly,  (t)     19  Vic.  c.  43,  s.  176. 


bound  to  satisfy  the  court  that  such  will  be  its  effect,  in  other  words,  whether  the 
pourt  or  the  witness  is  to  judge  of  the  effect,  is  not  settled :  Fisher  v.  Ronalds, 
12  C.  B.  762;  Osborn  v.  London  Dock  Co.  10  Ex.  698;  Sidebottomv  Adkins,  29  L. 
T.  Rep.  310.  A  witness  cannot  refuse  to  be  sworn  and  examined  on  the  ground 
that  the  only  relevant  questions  that  could  be  put  to  him  are  such  as  would  tend 
to  criminate  him.  The  opposite  party  has  a  right  to  insist  on  his  being  sworn, 
and  it  is  for  him  then  to  claim  the  privilege,  upon  being  asked  the  objectionable 
questions :  Boyle  v.  Wiseman,  10  Ex.  647.  Illness  would  seem  to  be  "  good  cause ;" 
Turk  et  al  v.  Syne,  27  L.  J.  Ex.  54 ;  see  also  Geary  v.  Buxton,  29  L.  J.  Ex.  280. 
On  an  application  in  chancery  by  the  plaintiffs  in  an  administration  suit  for  an 
order  directing  the  personal  representative  to  institute  proceedings  to  impeach 
the  validity  of  a  judgment  and  execution  which  had  been  recovered  by  a  third 
party  against  a  debtor  of  the  estate,  on  the  grounds  of  the  same  being  fraudulent 
and  collusive,  the  debtor  was  subpoenaed  as  a  witness  in  support  of  the  motion, 
and  on  his  examination  touching  the  bona  fides  of  the  judgment  in  question  he 
thus  stated  his  objection:  "I  object  to  answer  on  the  ground  that  in  this  suit  I 
cannot  be  examined  in  respect  of  matters  arising  in  another  suit  in  which  I  am  a 
party;  and  also  that  I  cannot  be  examined  in  this  suit,  for  the  purpose  of  fishing 
out  evidence  upon  which  to  found  a  suit  against  me,  and  to  be  used  as  an  appli- 
cation in  which  fraud  and  collusion  are  charged  against  me."  Held  not  a  good 
objection :  Granger  v.  Latham,  2  Ch.  Cham.  313.  Held  also  that  to  entitle  the 
witness  to  privilege  on  the  ground  that  his  answer  would  expose  him  to  a  penalty 
or  forfeiture,  he  must  state  explicitly  that  he  believes  his  answer  would  have  that 
effect,  and  not  merely  leave  it  to  be  inferred  that  his  answer  would  have  that 
effect :  lb.  It  is  no  ground  for  refusal,  in  an  action  for  the  infringement  of  a 
patent,  that  the  answer  may  expose  defendant's  customers  to  actions:  Tetley  v. 
Easton  et  al,  18  C.  B.  643;  nor  is  it  any  ground  of  refusal  that  the  answer,  if  in 
the  affirmative,  will  disclose  fraud:  Coleman  et  al  v.- Truman  et  al,  3  H.  <fc  N.  871 ; 
Bay  ley  v.  Griffiths,  1  H.  &  C.  429;  Goodman  v.  Holroyd  et  al,  15  C.  B.  N.S.  839 ; 
Blight  v.  Goodliffe  et  al,  18  C.  B.  N.  S.  757.  Contra,  if  it  would  establish  a  for- 
feiture: Mayy.  Hawkins,  11  Ex.  210;  Horlon  v.  Bott  et  al,  2  H.  &  N.  249;  Pye 
v.  Butterfield  et  al,  5  B.  &  S.  829;  United  States  of  America  v.  McRae,  L.  R.  4  Eq. 
327 ;  s.  c.  L.  R.  3  Ch.  Ap.  79 ;  or  be  detrimental  to  the  public  interest :  Beatson  v. 
Skene,  8  W.  R.  544. 

(t)  The  court  will  not  grant  an  attachment  until  after  the  time  for  answering 
has  expired,  nor  if 'the  party  has  filed  answers  before  application,  though  after  time 
appointed:  Curran  v.  Mphinstone,  4  W.  R.  50;  nor  will  it  in  general  be  granted 
unless  it  appear  that  personal  service  of  the  rule  nisi  has  been  effected:  Birket  ■ 
v.  Holme,  4  Dowl.  P.  C.  656.  But  where  an  order  of  a  judge  had  been  obtained 
for  the  defendant  to  answer  interrogatories,  and  he  bad  obtained  an  extension  of 
time,  the  court  granted  the  rule  nisi  for  an  attachment,  although  there  had  been 
no  personal  service  of  the  "order  to  answer :  Lork  SeafieldY.  Pratt,  5  L.  T.  N.S.  580. 
A  rule  for  an  attachment  may  be  issued  on  the  application  of  a  party  interested 
in  the  suit  in  which  the  order  was  made,  though  not  the  person, upon  whose  appli- 
cation it  was  originally  granted:  Madrid  Bank  v.  Bayley,  15  L.  T.  N.  S.  292.  It 
is  not  the  practice  to  issue  an  attachment  for  disobedience  of  'a  judge's  order : 
Grover  v.  Yeovill,  29  L.  T.  Rep.  80.  The  order  should  first  be  made  a  rule  of 
court:  lb.  The  attachment  will  not  be  granted  unless  the  party  has  been  guilty 
of  neglect  or  refusal :  Van  Hoff  v.  Hoersler,  27  L.  J.  Ex.  299 ;  Lord  Seafieldv,  Pratt, 
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lira,  (u)  The  application  for  such  order  (i>)  shall  be  made 
the°aWita£  uPon  an  ^davit  or"  the  Party  proposing  to  interrogate,  (w) 
f0vfto        anl^  01^  *"s  -A-ttorney  or  agent,  (x)  or  in  the  case  of  a  body 
serve  such     corporate,  of  their  Attorney  or  agent,  (j/~)  stating  respectively 
ries  must  he  that  the  deponent  believes  that  the  party  proposing  to  inter- 
rogate, whether  Plaintiff  or  Defendant,  will  derive  material 
benefit  in  the   cause   from  the   discovery  which   he  seeks, 
that  there  is  a  good  cause  of  action  or  of  defence  upon  the 
merits,  (z)  and  if  the  application  be  made  on  the  part  of  the 
Defendant,  that  the  discovery  is  not  sought  for  the  purpose  of 
Where  the     delay;  (a)  but  where  it  happens,  from  unavoidable  circum- 
ventedfrom"  stances,  that  the  Plaintiff  or  Defendant  cannot  join  in  such 


5  L.  T.  N/S.  674 ;  Hill  v.  Glen,  26  L.  T.  Rep.  G2 ;  Curran  v.  Elphinsione.  4  W.  R.  50 ; 
Rainsford  v.  Campbell,  2  L.  T.  N.  S.  432 ;  Be  Faria  v.  Lawrie,  17  L.  T.  N.  S.  296. 
Where  a  party  has  substantially  answered  interrogatories,  but  there  are' defects 
in  his  answers  which  the  court  does  not  consider  intentional,  the  proper  course 
is  to  apply  at  chambers  under  section  192:  Bender  v.  Zimmerman,  2a  L.  J.  Ex. 
244.  A  rule  for  an  attachment  against  the  directors  of  a  railway  company  was 
refused  where  the  order  did  not  specify  what  office  of  the  company  was  to  make 
the  answer :  Button  et  al  v.  South  Eastern  Railway  Co.  3  Week.  Notes,  20. 

(«)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  ]  25,  &  52. 

(y)  i.  c.  Such  order  as  is  mentioned  in  the  preceding  section. 

(w)  i.  e  Either  plaintiff  or  defendant,  even  though  not  beneficially  interested: 
Christopherson  v.  Lotinga,  15  C.  B.  N.  S.  809;  Barwick  v.  Be  Blaguiere  et  al, 
4  Prac.  R.  267 ;  see  also  Tiffany  v.  Bullen,  18  U.  C.  C.  P.  91. 

(x)  It  is  to  be  observed  that  the  application  must  be  made  upon  an  affidavit  of 
the  party  and  his  attorney  or  agent.  It  is  material  that  there  should  in  such  ap- 
plications be  a  responsible  officer  of  the  court.  The  attorney  must  in  any  event 
be  a  party  to  the  affidavit.  But  the  objection  cannot  be  taken  in  banc  after  an 
application  in  chambers,  without  objection  there:  Whateley  v.  Crawford,  (Jarew 
v.  Davies,  34  L.  &  Eq.  200.  In  case  of  necessity,  under  circumstances  of  peculi- 
arity, such,  for  example,  as  the  residence  of  the  client  in  parts  abroad,  an  affidavit 
in  a  form  other  than  that  here  required  might  be  received :  see  note  I  to  section 
189.  Where  a  person  sues  or  defends  in  person,  no  affidavit  of  an  attorney  is 
necessary:   Oxlade  v.  The  North  Eastern  Railway  Co.  12  C.  B.  N.  S.  350. 

(y)  In  this  case  an  affidavit  of  the  attorney  or  agent  only  is  made  sufficient : 
see  previous  note. 

(z)  Whether  plaintiff  or  defendant  apply  there  must  be  an  affidavit  of  merits: 
May  v.  Hawkins,  11  Ex.  210.  And  in  either  case  the'words  "upon  the  merits" 
should  be  incorporated  in  the  affidavit:  Anon.  26  L.  T.  Rep.  197.  If  the  appli- 
cation be  before  declaration,  a  general  affidavit  under  this  section  would  be  wholly 
iusufficient.  In  such  case  information  must  be  given  of  the  cause  of  action: 
Croomes  v.  Morrison,  5  El.  &  B.  984 ;  see  also  Jones  v.  Barns,  17  C.  B.  596 ;  Martin, 
v.  Hemming,  10  Ex.  478. 

(«)  Delay  should  -be  negatived  in  the  affidavit. 
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affidavit,  (6)  the  Court  or  a  Judge  (c)  may,  upon  affidavit  of  ^^ 
the  circumstances  by  which  the  party  is  prevented  from  so  vit- 
joining,  allow  and  order  that  the  interrogatories  may  be  de- , 
livered  without  such  affidavit,   (d)     19  Vic.  c.  43,  s.  177. 

19S.  (0  In  case  of  omission,  without  just  cause,  (/)  to  ^S°ft0 
answer  sufficiently  such  written  interrogatories,  (g)  the  Court  ™^ye^6 
or  a  Judge  (h)  may  direct  an  oral  examination  of  the  interro-  ^,xya™ned 
gated  party,  as  to  such  points  as  they  or  he  may  direct,  to  be  commanded 
had  before  a  Judge  or  any  other  person  specially  named;  (i)  thedom- 
and  the  Court  or  a  Judge  may,  by  such  rule  or  order,  or  by  wore' 

°  *        *  whom. 

(6)  What  may  be  unavoidable  circumstances  in  the  opinion  of  the  court  or 
judge  can  only  be  determined  with  reference  to  the  special  circumstances  of  each 
particular  case  as  it  arises  for  adjudication:  see  note  I,  page  259. 

(c)  Court  or  Judge.    Relative  powers :  see  note  w  to  section  48. 

(d)  This  is  in  effect  the  interpretation  placed  on  section  189,  though  the  express 
language  here  used  is  not  there  used:  see  note  I,  page  259. 

(e)  Taken  from  Eng.  Stat.  17  <fe  18  Vic.  cap.  125,  s.  53.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  39.  This  section  is  an 
extension  of  the  right  of  one  party  to  put  written  interrogatories  to  his  opponent. 

(/)  Just  cause.     See  note  s  to  section  190. 

(g)  The  right  orally  to  examine  seems  to  be  restricted  to  cases  where  the  party 
interrogated  has  without  just  cause  omitted  to  answer  sufficiently.  This  is  rather 
more  limited  than  the  commissioners  intended  it  should  be.  They  recommended 
an  oral  examination  "  in  case  of  an  insufficient  answer,  and  in  any  other  case  in 
which  it  may  be  made  to  appear  essential  to  justice,  subject  to  the  control  of  the 
court."  The  jurisdiction  of  the  court  under  this  section  will  be  exercised  with 
caution  and  with  a  due  regard  to  the  nature  and  circumstances  of  the-  action : 
Swift  v.  Nun,  26  L.  J.  Ex.  365.  A  defendant  sued  as  administrator  answered 
that  he  had  not  taken  out  administration,  and  the  Court  of  Exchequer  refused  a 
rule  for  his  oral  examination,  there  being  no  affidavit  in  support  of  the  applica- 
tion, although  the  plaintiff  shewed  cause  in  the  first  instance  and  waived  the 
objection:  lb.  The  party  interrogated  is  not  bound  to  set  out  the  contents  or 
copies  of  documents  admitted  by  him  to  be  in  his  possession :  Scott  v.  Zygomata, 
4  El.  &  B.  483.  In  principle  this  section  is  the  same  as  that  of  section  1 88,  which 
allows  an  oral  examination  of  a  witness  who  declines  to  make  an  affidavit.  One 
distinction  may  be  noted,  which  is,  that  under  the  foitner  a  judge  only  seems  to 
have  jurisdiction  whilst  under  the  section  here  annotated,  there  is  express  power 
in  the  court  or  a  judge.  But  it  is  more  the  business  of  a  judge  in  chambers  to 
settle  these  questions  than  the  court  in  banc :  Bender  v.  Zimmerman,  29  L,  J.  Ex. 
244;  Meadows  v.  Kirkman,  2  L.  T.  N.  S.  261.  The  application  should  be  made 
promptly:  Cheater  v.  Worthy  et  at,  18  C.  B.  239.  There  should  be  a  rule  nisi  or 
summons  in  the  first  instance :  Turk  et  al  y.  Syne,  21  L.  J.  Ex.  54 ;  Swift  v.  Nun, 
26  L.  J.  Ex.  365. 

(7j)  Relative  powers:  see  note  w  to  section  48. 

(i)  The  most  likely  persons  to  be  appointed  for  the  duty  under  our  act  are 
public  officers,  such  as  county  judges,  clerks  or  deputy  clerks  of  the  crown,  <&c. 


270  THE  COMMON  LAW  PROCEDURE  ACT.  [g.  193. 

any  subsequent  rule  or  order,  corrjwand  the  attendance  of 
such  party  or  parties  before  the  person  appointed  to  take  such 
examination  for  the  purpose  of  being  orally  examined  as  afore- 
said, or  may  command  the  production  of  any  writings  or  other 
documents  to  be  mentioned  in  such  rule  or  order,  (j")  and 
may  impose  therein  such  terms  as  to  such  examination  and 
the  costs  of  the  application  and  of  the  proceedings  thereon, 
and  otherwise,  as  to  such  Court  or  Judge  seems  just,  and 
such  rule  or  order  shall  have  the  same  force  and  effect  and 
may  be  proceeded  upon  in  like  manner  as  an  order  made  un- 
der the  one  hundred  and  eighty-fifth  and  one  hundred  and 
eighty-sixth  sections  of  this  Act.  (&)    19  Vic.  c.  43,  s.  178. 

193.  0)  Whenever, , by  virtue. of  this  Act,  an  examination 

Examina-  v  '       "    •    ,•        '  *  . 

tiontobe  of  any  party  pr  parties,  witness  or  witnesses,  has  been  taken 
office  of  the  before  a  Judge  of  either  of  the  Superior  Courts  of  Common 
Law  or  of  any  County  Court,  or  before  any  Officer  or  other 
person  appointed  to  take  the  same,  (m)  the  depositions  taken 
down  by  such  examiner  shall  be  returned  to  and  kept  in  the 
office  of  the  Court  (Principal  or  Deputy  Clerk's  or  Clerk's 
office,  as  the  case  may  be,)  in  which  the  proceedings  are  car- 
ried on,  (ra)  and  office  copies  pf  such  depositions  .maybe  given 
out,  (t>)  and  the  examinations  and  depositions  certified  under 
the  hand  of  the  Judge  or  other  officer  or  person  taking  the 
in  evidence,  same,  (p)  shall,  without  prx)pf  of  the  signature,  (g)  be  received 

(j)  Though  a  privilege  may  exist  as  to  the  party  himself  or  as  to  certain 
documents,  the  production  of  which  is  required,  it  is  apprehended  that  the  party 
should,  in  obedience  to  the  order  of  the  court,at  lea,st  attend,  and  then  claim  his 
privilege. 

(&)  See  notes  to  sections  185  and  186. 

(Z)  Taken  from  Eng.  Stat.  IV  &  18  Vic.  cap.  125,  s.  55. 

(m)  Extends  apparently  to  examinations  had  under  sections  186,  188  and  192. 

(n)  All  proceedings  to  final  judgment  may  be  carried  on  in  the  office  whence 
first  process  issued :  section  61. 

(o)  If  the  copy  appear  to  have  been  delivered  put  of  the  office  in  the  due  course 
of  business,  it  will  be  prima  facie  taken  to  be  correct :  Duncan  v.  Scott,  1  Camp. 
102;  see  notes  to  section  128. 

{p)  This  apparently  means  the  original  examinations  or  depositions.  The 
meaning  cannot  be  that  office  copies  given  out  should  be  certified  by  the  Judge 
or  other  officer  or  person  taking  the  same ;  for  the  officer  takes  the  original  ex- 
amination or  depositions,  and  not  office  copies. 

(q)  The  original  depositions  only  appear  to  be  made  receivable  as  evidence 
without  proof  of  signature.    But  see  latter  part  of  note  s  to  section  189. 
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and  read  in  evidence,  (r)  saying  all  just  exceptions.  t(rr~) 
19  Vie.  c.  43,  s.  179. 

194.  (s)  Every  Judge,  Officer,  or  other  person  named  in  Examiners 

,       -        t,  ■  i     n       .!•  .•         may  make  a 

any  such  rule  or  order  as  aforesaid,  tor  taking  examinations  speciai  ro- 
under this  Act,  (0  may,  and  if  need  be,  shall -make  a  special  %°0UIt° 
report  to  the  Court  in  which  such  proceedings  are  pending,  («) 
touching  such  examination  and  the  conduct  or  absence  of 
any  witness  or  other  person  thereon  or  relating  thereto;  (V) 
and  the  Court  shall  institute  such  proceedings  and  make  such  orders 
order  or  orders  upon  such  report  as  justice  may  require,  and 


(r)  The  effect  of  this  section  is  to  make  the  depositions  or  examinations  evi- 
dence upon  their  bare  production. 

(rr)  Saving  all  just  exceptions.  It  is  difficult  to  say  what  would  be  a  "just 
exception"  within  the  meaning  of  this  section.  It  may  be  doubted  whether  the 
depositions  can  be  read  if  the  witness  be  within  the  jurisdiction  of  the  court  and 
compellable  to  attend  for  oral  examination  at  the  assizes:  see  Prpctor  v.  Lainson, 
7  C.  &  P.  629.  Depositions  taken  under  a  commission  to  examine  witnesses  can- 
not be  read  if  the  witness  be  within  the  jurisdiction  of  the  court  and  of  sound 
mind,  <fcc. :  Con.  Stat.  U.  C.  c.  32,  s.  21.  If  there  has  been  any  irregularity  in 
proceeding  with  a  commission  to  examine  witnesses,  as,  for  instance,  if  it  were 
executed  without  any. notice  to  the  opposite  party  to  enable  him,  if  he  pleased,  to 
put  cross  interrogatories,  such  irregularity  is  a  good  objection  to  the  admissibility 
pf  the  depositions :  Steinkeller  v.  Newton,  9  C.  &  P.  313.  Where, a, witness  who 
had  been  examined  on  interrogatories  in. a  foreign  country,  stated  in  one  of  his 
answers  the  contents  of  a  letter  which  was  not  produced,  it  was  held  on  the  trial 
of  the  cause  in  England  that  so  much  of  the  answer  as  related  .to  the  contents  of 
the  letter  was  not  receivable  in  evidence,  although  it  was  urged  in  support  of  its 
admissibility  that  there  were  no  means,  as  the  witness  was  out  of  the  jurisdict.  on 
of  the  Court,  of  compelling  the  production  of  the  letter:  lb.  Sed  gu.  See  t'his 
case  differently  reported  in  2  Moo.  &  R.  372.  Where  the  witness  was  both  exam- 
ined and  cross-examined,  the  answers  to  the  examinations-in-chief  were  held  not 
to  he  admissible  without  the  answers  to  the  cross-examination:  Wemperley  v. 
Scott,  5  C.  &  P.  341 ;  see  further  Stephens  v.  Foster  et  al,  6  C.  &  P.  289.  Objec- 
tionable questions  or  answers  may  be  struck  out  at  the  trial,  so  as  not  to  be  laid 
before  the  jury,  but  the  right  .to  make  the  application  does  not  extend  to  the 
party  who  produoes  them :  Hutchinson  et  al  v.  Bernard,  2  Moo.  &  R.  1 ;  Lady 
Tuftan  v.  Whitmore .  et  al,  9  L.  J.  Q.  B.  N.S.  405;  Williams  v.  Williams,  4  M. 
&  S.  497. 

(s)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  6.6.  The  origin  of  the 
section  seems  to.be  Eng.  Stat.  1  Wm.  IV.  cap.  22,  s.  ,8. 

{t)  i.  e.  Under  sections  186,  188  and  192. 

(«)  The  officer  who  takes. the  examination  is  "required  to  make"  a  special . re- 
port, "if  need  be."  Qw.  Who  is  to  judge  of  the  necessity  ?  Can  a  .party  to  the 
cause  require  the  officer  to  make  a  special  report  ? 

(ti)  The  matters  that  may  enter  into  the  subject  of  the  speeial  report  are  here 
enumerated,  viz.,  the  conduct  or  absence  of  any  witness  or  other. person.  If  a 
witness  produced  improperly  conduct  himself  from  bias  or  other  corrupt  motives, 
that  may  be  made  to  appear.    If  there,  be  reason  to  believe  that  a  witness  absent 
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as  may  be  instituted  and  made  in  any  case  of  contempt  of 
the  Court,  f»    19  Vie.  c.  43,  s.  180. 

Ab  to  costs  195.  (x)  The  costs  of  every  application  for  any  rule  or 
of  rule  and    or(jer  to  be  made  for  the  examination  of  parties  or  witnesses 

examma-  •  L 

tion.  by  virtue  of  this  Act,  (y)  and  of  the  rule  or  order  and  pro- 

ceedings thereon,  (z)  shall  be  in  the  discretion  of  the  Court 
or  Judge  by  whom  such  rule  or  order  is  made.  (a).  19  Vic. 
c.  43,  s.  181. 

19©.  (b)  Either  party  may  apply  to  the  Court  or  a  Judge 
of  real  or      for  a  rule  or  order  for  the  inspection  by  the  Jury,  or  by  him- 

has  been  kept  away  through,  the  influence  of  either  party,  that  also  may  be  made 
to  appear.  So  if  a  party  to  the  cause,  or  any  other  person  upon  his  behalf,  dis- 
turb the  examination.  These,  and  matters  of  a  Bimilar  nature  that  will,  when 
necessary,  readily  suggest  themselves,  furnish  materials  for  a  special  report. 

(w)  See  note  t  to  section  190. 

(x)  Taken  from  Eng.  Stat.  17  <fe  18  Vic.  cap.  125,  s.  57. 

(ji)  See  sections  186,  188  and  192. 

(z)  May  refer  to  admissions  or  other  matters  incidental  to  but  arising  out  of 
the  examinations. 

(a)  The  costs  'of  inspection  ought  as  a  general  rule  to  be  paid  by  the  party 
applying:  Sill  v.  Philp,  7  Ex.  232;  but  are  under  all  circumstances  in  the  dis- 
cretion of  the  court  or  judge :  Smith  v.  The  Great  Western  Railway  Co.  25  L.  J. 
Q.  B.  279.  They  are  not  necessarily  to  be  paid  by  the  party  applying :  Slilwell  et 
al  v.  Ruck,  4  H.  &  N.  468.  The  order  should  in  express  terms  make  provision  for 
the  costs :  Smith  v.  The  Great  Western  Railway  Co.  25  L.  J.  Q.  B.  279 ;  and  if  not 
so  provided  for  none  can  be  had :  lb.  As  to  costs  of  an  expert :  see  Churton  v. 
Frewen,  16  L.  T.  N.  S.  171. 

(5)  Taken  from  Eng.  Stat.  17  <fe  18  Vic.  cap.  1 25,  s.  58.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  42.  The  first  degree 
of  evidence,  and  that  which,  though  open  to  error  and  misconception,  is  obviously 
most  satisfactory  to  the  mind,  is  afforded  by  our  senses.  In  certain  cases,  from 
an  early  period,  either  party  to  a  suit  was  allowed  to  obtain  a  view  by  a  jury,  the 
view  to  be  of  the  "  place  in  question."  The  origin  of  the  practice  is  not  traceable 
to  any  statute  of  which  we  have  an  account.  But  the  frequency  of  applications 
having  been  found  to  be  an  abuse  which  tended  much  to  the  hindrance  of  justice, 
the  legislature  in  the  course  of  time  endeavored  to  circumscribe  the  practice.  One 
source  of  abuse  was  a  rule  which  made  it  necessary  for  a  cause  to  be  entered  for 
trial  before  a  view  could  be  had.  Another  was  that  the  applications,  when  made 
at  the  trial,  were  granted,  as  of  course,  without  inquiry.  These  causes  combined, 
and  attended  with  the  difficulty  of  procuring  the  attendance  of  the  necessary 
viewers  at  a  future  trial,  had  the  effect  in  many  cases  of  rendering  unavoidable, 
repeated  and  vexatious  postponements  of  a  trial.  The  remedy  applied  was  that 
of  Stat.  4  Anne,  cap.  16,  s.  8,  which  empowered  the  courts  to  grant  a  view 
previous  to  the  trial,  and  then  only  when  proper  and  necessary :  1  Burr.  253. 
The  view  being  authorised,  the  next  inquiry  is  the  manner  in  which  it  shall 
be  conducted.  This  was  made  to  depend  upon  Eng.  Stat.  3  Geo.  II.  cap.  26,  s. 
14,  of  which  our  Stat.  34  Geo.  III.  cap.  1,  s.  14,  was  a  copy.    Writs  of  venire, 
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self,  or  bv  his  witnesses,  of  any  real  or  personal  property,  the  personal 

'  J  '  .  ,  ,  •         property  l>y 

inspection  of  which  may  be  material  to  the  proper  determina-  jury,  par- 

facias  and  distringas,  were,  upon  application,  issued  to  the  sheriff  or  other  person 
appointed,  commanding  him  to  have  six  or  more  of  the  jurors  named  in  the  writs 
or  in  the  panel  annexed  thereto  at  the  "  place  in  question,"  to  view  it  at  some 
convenient  time  before  the  trial.    In  every  case  where  a  view  had  been  authorised 
there  were  two  classes  of  jurors,  from  which  conjointly  the  jury  chosen  to  try  the 
cause  was  selected.    The  first  was  that  class  who  had  their  appointment  under 
the  special  venire  facias  and  distringas,  already  noticed.     The  second,  all  such 
jurors  as  were  ballotted  for  at  the  trial  in  open  court.     The  composition  of  the 
jury  to  try  the  cause  was  in  this  manner :  six  or  more  of  the  jurors  who  had  acted 
as  viewers  being  in  attendance  at  the  trial,  were  first  sworn,  and  then  only  so 
many  more  were  added  to  them  from  jurors  drawn  in  court,  so  as  in  the  whole  to 
make  the  number  twelve.    The  twelve  thus  chosen  were  the  jury  sworn  to  try  the 
cause.     In  the  working  of  this  practice  under  the  Stat,  of  Geo.  II.,  owing  to  non- 
attendance  of  viewers,  and  other  causes  not  necessary  to  be  mentioned,  some 
dissatisfaction  was  experienced.     However,  the  great  cause  of  mischief  was  an 
opinion  which  prevailed  that  the  six  viewers  whose  attendance  was  necessary 
should  be  six  or  more  of  the  first  twelve  named  upon  the  panel,  and  that  in  the 
event  of  their  neglect  to  attend  no  trial  could  take  place.     The  endless  delays 
which  arose  out  of  such  a  construction  can  well  be  conceived.     Whatever  ground 
might  have  existed  for  this  opinion  at  one  time,  there  can  be  none  at  the  present 
day.     It  was  enacted  "  that  when  a  view  shall  have  been  allowed,  those  men  who 
shall  have  had  the  view,  or  such  of  them  as  shall  appear  upon  the  jury  to  try  the 
issue,  shall  be  first  sworn,"  &a. :  13  &  14  Vic.  cap.  55,  s.  62,  taken  from  Eng. 
Stat.  6  Geo.  IV.  cap.  50,  s.  24.     The  changes  effected  in  the  law  by  the  present 
act  are,  first,  as  to  the  cases  in  which  a  view  or  inspection  may  be  procured ;  and, 
secondly,  the  persons  by  whom  it  may  be  had.    From  the  use  of  the  words,  "  the 
place  in  question,"  in  all  the  former  statutes,  it  was  decided  that  views  could  be 
obtained  only  in  proceedings  of  a  local  nature,  such  as  trespass  qu.  el.  fr. ,  nui- 
sances, and  the  like:  Stones  v.  Menhem,  2  Ex.  382.     The  right  of  inspection  is 
now  extended  to  "any  real  or  personal  property,  the  inspection  of  which  may  be 
material  to  the  proper  determination  of  the  question  in  dispute :"  Baker  et  al  v.  The 
London  and  South  Western  Railway  Co.  L.  R.  3  Q.  B.  91 ;  Ennor  v.  Barwell,  8  \Y. 
E.  301 ;  s.  c.  1  DeG.  F.  &  J.  629.     And  the  inspection  of  property  which  for- 
merly could  only  be  had  by  jurors  specially  selected  for  that  purpose,  may  now 
be  "  by  jury  or  by  himself  (the  applicant),  or  by  his  witnesses."     It  is  presumed 
that,  as  a  general  rule,  inspection  by  a  jury  under  this  section  will  be  conducted 
in  the  same  manner  and  subject  to  the  same  rules  as  views  by  a  jury  before  this 
act.    In  the  Eng.  C.  L.  P.  Act,  1854,  section  58,  there  is  an  express  declaration 
that  such  shall  be  the  case.     Inspection  by  the  applicant  or  by  his  witnesses 
stands  more  in  doubt ;  first,  as  to  the  time  when  the  inspection  may  be  made ; 
secondly,  as  to  the  mode  of  application ;  thirdly,  as  to  the  mode  of  inspection ; 
fourthly,  as  to  effect  of  inspection.    To  dispose  of  inspection  by  jury :  a  rule  for  a 
view  is  first  issued,  and  upon  that  writs  of  venire  facias  and  distringas :  Con.  Stat. 
TJ.  C.  c.  31,  ss.  124,  125.    In  England,  though  not  in  this  province,  the  rule  may  be 
had  at  side  bar:  Eng.  R.  48  II.  T.  1853.     Both  in' England  and  here  the  party 
applying  must  make  certain  deposits  of  money,  and  in  other  respects  comply  with 
rules  of  court  made  for  his  guidance:  Eng.  R.  49  H.  T.  1853;  R.  G.  pr.   39; 
Con.  Stat.  U.  C.  c.  31,  o.  124.     In  England  the  view  may  be  had  upon  the  rule 
without  intermediate  writs:  Eng.  C.  L.  P.  Act,  1852,  section  114;  but  in  this 
Province  the  writs  are  still  necessary:  Con.  Stat.  U.  C.  u.  31,  s.  125.    And  in  the 
writs,  when  issued,  "shewers"  must  be  named,  whose  duty  it  will  be  to  show  the 
property  to  the  jurors:  lb.  section  126;  and  unless  the  shewers  be  so  named, 
there  can  be  no  view  as  required  by  the  act:  Taylor  v.  Thompson,  1  Dowl  P  C 
18 
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ties,  or  wit-  tion  of  the  question  in  dispute,  (c)  and  the  Court  or  a  judge 
may  make  such  rule  or  order  upon  such  terms  as  to  costs  and 
otherwise  as  such  Court  or  Judge  may  think  fit;  (d)  but 
nothing  herein  contained  shall  affect  the  provision's  of  any 
Act  as  to  obtaining  a  view  by  a  Jury,  (dd)  19  Vic.  c.  43, 
s.  172. 

INSPECTION  OF  DOCUMENTS. 

197.  (e)  Either  of  the  Superior  Courts  of  Common  Law 

"WTiGH  tlio  , 

Court  or  a  and  any  County  Court  in  which  an  action  or  legal  proceeding 
allow  in-  may  be  pending,  or  atiy  Judge  thereof  respectively  in  vaca- 
documents.  tion,  ma.j,  on  application  (and  in  any  such  action  or  proceed- 
ing in  either  of  the  Superior  Courts,  when  the  Attorneys'  for 
both  parties  reside  in  the  same  County,  the  Judge  of  the 
County  Court  of  such  County  may  on  application),  compel 
the  opposite  party  to  allow  the  party  making  the  application 
to  inspect  all  documents  in  the  custody  or  under  the  control 
of  such  opposite  party  relating  to  such  action  or  other  legal 

218.  It  was  held  that  the  jury  could  not  be  taken  out  of  their  cpunty,  even  by 
.consent:  Malins'y.  Lord  Dunraven,  9  Jur,  690;  Hawthorne  v.  Denham,  3  Ir.  Law 
Kep.  1 ;  but  now  this  may  "be  done  by  order  of  the  court :  Stat.  29  &  30  Vic.  cap. 
46.  After  view  the  proceedings  may  be  such  as  already  noted..  With  respect  to 
inspections  by  the  party  or  his  witnesses,  the  practice  will  be  found  to  resemble 
inspections  under  the  Eng.  Patent  Act,  15  &  16  Vic.  cap.  83,  s.  42,  the.  principle 
of  Which  it  was  recommended  by  the  commissioners  should  be  extended  to  all 
cases,  which  recommendation  is  here  carried  into  effect.  The  .practice  under  the 
Patent  Act  is  hot  to  grant  inspection  as  of  course,  but  only  when  shown  to  be 
material  for  the  purpose's  of  the  cause:  Amies  et  al  v.  Kelsey,  22  L.  J.  Q.  B.  84;  • 
Shaw  v.  The  Bank  of  England,  22  L.  J.  Ex.  26 ;  but  application  may  be  made  before 
declaration ;  Amies  et  al  v.  Kelsey,  22  L.  J.  Q.  B.  84 ;  see  also  Patent  Type:Found- 
ing  Co.  v.  Walter,  John,  727;  Patent  Type  Founding  Co.  v.  Lloyd,  6  H.  <fe  N.  192; 
Meadows  v.  KirTcmah,  29  X.  J.  Ex.  205. 

(<;)  In  an  action  for  not  accepting  gun  barrels  sold  according  to  a  pattern,  in- 
spection was  granted  to  the'defehdahts  of  the  pattern  barrel,  in  the  possession  of 
•plaintiffs,  and  of  the  residue  Of  the  barrels  tendered,  many  of  which  were  pro- 
duced in  court,  and  inspected  and  guaged  by  witnesses  in  the  presence  of  the 
jury:  Meyer  et  al  v.  Barnitt  et  al,  3  F.  &  F.  696.  But  in  an  action  against  a  gas 
company  for  negligently  allowing  gas  to  escape,  whereby  plaintiff's  house  was 
destroyed,  inspection  by  defendants  of  a  model  made 'for  plaintiff  from  memory, 
after  the  'destruction  of  his  house,  which  had  since  been  rebuilt,  was  refused: 
Morley  v.  The  Great  Central  Gas  Co.  '2  F.  &  F.  373. 

(d)  The  court  may  not  only  order  inspection  but  order  the  removal  of  obstruc- 
tions, with  a  view  to  facilitate  such  inspection :  Btnnett  v.  Griffiths  et  al,  3  L.  T- 
N.  S.  735;  see  also  White  v.  Storey,  43  L.  T.  91,  Ex.  T.  T.  1867. 

(<fd)  See  Con.  Stat.  TJ.  C.  c.  '31,  ss.  124,  125,  126,  127,  128. 

(e)  Taken  from  our  repealed  Statute  16  Vic.  cap.  19,  s.  8,  which  was  a  transcript 
of  Eng.  Stat.  14  &  15  Vic.  cap.  99,  s.  6. 
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proceeding,  (/)  and  if  necessary,  to  take  examined  copies  of 

the  same,  in  all  cases  in  which  previous  to  the  passing  of 
• 

(/)  The  courts  have  a  common  law  jurisdiction  where  an  action  is  brought  on 
an  instrument  to  order  inspection  of  it:  Doe  d.  Child  el  al  v.  Roe,  1  El.  &  B.  285, 
jper  Lord  Campbell,  C  J. ;  Price  v.  Harrison,  8  C.  B.  N.  S.  617 ;  Coleman  et  al  v. 
Tiueman  et  al,  3  H.  &  N.'  871;  Cooper  v.  Sanders,  1  F.  &  F.  13;  and  now  that 
profert  is  abolished  the  power  ,is  more  necessary  than  ever:  The  Penarth  Har- 
bour, Dock  and  Railway  Co.  v.  The  Cardiff  Waterworks  Co.  7  C.  B.  N.  S.  816 ; 
Hill  v.  The  Great  Western  Railway  Co.  10  -0.  B.  N.  S.  148.  But  the  power  of  the 
courts  at  common  law  is  very  uncertain.  In  general  it  is  necessary  for  the  party 
applying  to  show  that  he  has  a  direct  interest  in  the  document,  as,  for  example, 
'  under-lessee  in  a  lease,  or  that  his  opponent  holds  the  document  under  some  trust, 
express  or  implied,  as,  for  example,  .that  the  document,  though  executed  by  both 
parties,  is  in  the  possession  of  one :  Blakey  v.  Porter,  1  Taunt.  386 ;  Baieman  et  al 
v.  Phillips,  4  Taunt.  157 ;  Taylor  v.  Osborne,  lb.  159 ;  Ratcliffe  v.  Bleasby,  3  Bing. 
14S ;  Lord  Portmore  v.  Goring,  4  Bing.  152 ;  Lawrence  v.  Hooker,  5  Bing.  6  ;  Street 
v.  Brown,  6  Taunt.  302;  Morrow  v.  Sanders,  3  Moo.  671:  Threlfall  v.  Webster, 

7  Moo.  559;  Blogg  v.  Kent,  6  Bing.  714;  Devenoge  v.  Bouverie,  8  Bing.  1;  Cocks 
v.  Nash,  9  Bing.  723;  Inman  v.  Hodgson  et  al,  I  T.  &  J.  28;  Woodcock  et  al  v. 
Worthington,  2  T.  &  J.  4 ;  Neale  v.  Swind,  2  C.  &  J.  278 ;  Travis  v.  Collins,  lb 
625 ;  Reid  v.  .Coleman,  2  C.  <fc  M.  456 ;  Doe  d.  Morris  v.  Roe,  1  M.  &  W.  207 ;  Doe 

d-  — ■ v.  Slight,  1  Dowl.  P.  C.  163 ;  Evans  v.  Delegal,  4  Dowl.  P.  C.  374 ;  Jones 

v.  Palmer,  lb  446 ;  Tunzell  v.  Allen  et  al,  7  Dowl.  P.  C.  496 ;   Griffin  v.  Smythe, 

8  Dowl.  P.  C.  490;  Goodliff  -v.  Fuller,  14  M.  &  W.  4;  Steadman  v.  Arden,  15  M. 
<fe  W.  587 ;  Ley  v.  Barlow,  5  D.  &  L.  375 ;  .Bta/c  v.  Gomperlz,  7  Ex.  67 ;  Doe  d. 
Avery  v.  Langford,  21  L.  J.  Q.  B.  217;  Shaw  v.  Holmes,  3  C.  B.  952;  PoweZi  v. 
Bradbury  et  al,  4  C.  B.  541 ;  Foster  v.  The  Bank  of  England,  8  Q.  B.  689 ;  Pritchett 
v.  Smart,  7  C.  B.  625 ;  Flood  v.  Wilson,  Batty,  73 ;  Williams  v.  Gosson,  3  Ir.  Law 
Eec.  0.  S.  57;  Murphy  v.  Fitzpatrick,  3  Ir.  Law  Rec.  0.  S.  161;  Alexander  v. 
Alexander,  Ale.  ifc  "Nap.  109;  OTarte  v.  McDaniel,  4  Ir.  L.  R.  131;  Beasley  v. 
Tyrrell,  1  Ir.  C.  L.  R.365;  ffayZor  v.Quinton,  2  Ir.  Jur.  0.  S.  72;  or  as  to  docu- 
ments upon  which  an  action  or  defence  is  immediately  founded,  that  there  is  a 
suspioion  of  forgery,  or  that  the  documents  have  been  improperly  dealt  with  since 
execution :  Thomas  v.  Dunn,  6  M.  &  G.  274 ;  Woolner  et  al  v.  Devereux,  9  Dowl. 
P.  C.  673,  per  Tindal,  0.  J. ;  "but  see  Chetwind  v.  Marnell,  1  B.  <fc  P.  271;  Jessel 
v.  Millingen,  1  M.  &  Scott,  605;  Hildyard  v.  Smith,  1  Bing.  451;  Threlfall  v. 
Webster,  lb.  161 ;  Ridley  v.  Ellis,  Ale.  &  Nap.  Ill ;  Smith  v.  McGonegal,  2  Ir.  L. 
R.  272 ;  2>afy  v.  Kelly,  4  Ir.  L.  R.  16.  In  general,  it  is  necessary  for  the  party 
applying  to  -show  himself  to  be  a  party  to  the  document:  Smith  v.  Winter,  3  M. 
A  W.  309;  Lawrence  v.  Hooker,  5  Bing.  6.  The  courts  in  England  have,  under 
certain  circumstances,  upon  the  application  of  one  party  to  a  suit,  ordered  docu- 
ments in  the  possession  of  the  opposite  party  to  be  produced,  for  the  purpose  of 
being  stamped :  Gi/jner  v.  Bayly  et  ux,  5  Moore,  71 ;  Rowe  et  aly.  Howden,  4  Bing. 
639,  note;  NeaU  v.  Swind,  1  Dowl.  PC.  3-14;  Bousfield  et  al  v.  Godfrei/,  5  Bing. 
418 ;  Travisv.  Collins,  2  C.  &  3.  625 ;  Hall  v.  Bainbridge  et  al,  14  L.  J.  Q.  B.  289 ; 
but  have  refused  inspection  of  the  title  deeds  of  a  party  whose  title  is  in  dispute : 
■Pickering  v.  Noyes,  1  B.  ■&  C.  .262.  Now  that  a  party  may  be  examined  orally  as 
to  all  matters  touching  his  own  case, -the  doctrine  propounded. in  the  last  case  may 
be  questioned:  Lynch  v.  0'Hare,6V.G.  C.  P.  259;  :Uorsma.nv.  Honman,  2  U".  C. 
L.  J.  211,  per^Buvm,  J.  "Whatever  jurisdiction  the  courts  possess  at  common  law 
as  to  inspection  is  not  affeeted,  except  so  far  as  extended  by.  the  statutes  ■  Bluck  v 
■Qompertz,  7  Ex.  67;  Doe  d.  Averyv.  Langford,  21  L.  J.  Q.  .B.  217 ;  Doe  d.  Child 
et  al  v.  Roe,  1  El.  &  B.  279, 

The  section  under  consideration  appears  to  correspond  with  Eng.  Stat.  14  & 
15  Vic.  cap.  99,  ri.  6,  under  which  it  was  held  that  the  legislature  never  intended 
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this  Act  a  discovery  might  have  been  obtained  by  Bill,  or 
other  proceeding  in  Equity,  at  the  instance  of  the  party  so 
ruaking  application  as  aforesaid,  {g)     16  Vic.  c.  19,  s.  8. 

to  give  courts  of  common  law  a  power  to  compel  discovery  by  a  bill  or  analogous 
proceeding,  but  to  allow  an  inspection,  by  one  litigating  party,  of  documents  in  the 
custody  or  under  the  control  of  the  opposite  litigant  party,  with  certain  restric- 
tions or  limitations.  The  intention  of  the  legislature  was  reduced  to  this— that 
inspection  might  be  allowed  whenever  discovery  could  be  compelled  in  equity: 
Hunt  v.  Hewitt,  1  Ex.  236;  see  also  Bayner  etal -v.  Allhusen,  21  L.  J.  Q.  B.  68; 
Galsworthy  v.  Norman,  lb.  70 ;  Woolley  v.  The  North  London  Railway  Co.  L.  R.  4 
C.  P.  61 2,  per  Montague  Smith,  J.  This  was  held  to  be  the  legal  intendment  of  the 
act,  though  it  is  more  than  possible  that  the  actual  intention  of  the  Legislature 
was  to  provide  a  more  extensive  remedy.  The  mischief  to  be  remedied  was  the 
necessity  existing  for  proceeding  in  equity,  with  its  attendant  trouble,  expense 
and  delay,  in  order  to  support  proceedings  at  law.  The  remedy  proper  for  such 
a  mischief  is  complete  relief  in  one  court.  Such  is  the  remedy  which  has  been 
applied  by  the  legislature  under' section  189  of  this  act. 

(g)  It  is  impossible  to  lay  down  with  certainty  any  general  rules  as  to  when 
inspection  will  be  granted.  "  The  whole  question  appears  to  be  in  a  state  of  dark- 
ness and  confusion  :"  The  Macgregor  Laird,  L.  R.  1  Ad.  &  Ec.  307,  per  Dr.  Lnsh- 
ington.  An  affidavit  detailing  such  facts  as  would  sustain  a  bill  for  discovery  in 
equity  will,  in  general,  entitle  the  applicant  to  an  inspection  of  the  documents 
referred  to  in  the  affidavit:  McCay  v.  Magill,  3  Ir.  C.  L.  R.  83.  Inspection  of  let- 
ters ordered  where  no  copies  had  been  kept,  and  the  action  was  in  whole  or  in  part 
barred  on  the  letters :  Price  v.  Harrison,  8  C.  B.  N.S.  617;  Tlie  Commercial  Bank  of 
Canada  v.  The  Great  Western  Railway  Co.  25  IT.  C.  Q.  B.  335.  Ordered  in  an  action 
for  breach  of  promise  of  marriage :  Stonev.  Strange,  3  H.  <feC.  541 ;  Chutev.Slenner- 
hasiet,  16  Ir.  0.  L.  R.  Ap.  ix.  But  not  where  the  affidavit  was  that  the  promise,  "if 
any,"  was  contained  in  such  letters :  Hamer  v.  Sowerby,  3  L.  T.  N.S.  734 ;  only  for 
fac  simile  of  letters  by  photograph  or  otherwise :  Davey  v.  Pemberton,  1 1  C.  B.  N.S. 
628.  So  in  libel:  Perrolt  v.  Morris,  1  Ir.  Jur.  N.  S.  334;  but  see  Mnlay  v.  Lind- 
say, 1  It.  C.  L.  R.  1 ;  McKenzie  v.  Clark,  4  Prac.  R.  95.  An  agent  was  compelled 
to  give  copies  of  alleged  private  memoranda,  which  were  made  by  him  in  the 
course  of  his  employment :  Bishop  of  Winchester  v.  Bowker,  29  Beav.  479 ;  so  a 
company  suing  a  shareholder  for  calls  was  compelled  to  allow  inspection  of  the 
registry  for  shares,  <fec. :  Lancashire  Cotton  Spinning  Co.  v.  Greatorex,  14  L.  T.  N.S. 
290.  So  a  railway  company  of  their  minutes  relating  to  a  servant,  in  an  action  by 
him  for  wrongful  dismissal:  Hill  v.  The  Great  Western  Railway  Co.  10  C.  B.  N.S. 
148.  So  a  ship  owner  suing  an  underwriter,  was  compelled  to  grant  inspection  of 
documents  in  any  way  relating  to  the  subject  matter  of  the  policy:  Rayiw  etal 
v.  Ritson,  6  B.  <fe  S.  888 ;  see  also  Kellock  v.  The  Home  and  Colonial  Insurance  So- 
ciety, 12  Jur.  N.S.  653.  So  trustees  under  a  composition  deed  compelled  to  allow 
creditors  to  inspect  signatures  to  deed,  &c. :  Andrew  et  ux  v.  Pell,  L.  R.  2  C.  P.  251. 
So  in  an  action  by  a  consignee  of  goods  against  shipowners  for  damage  sustained 
in  consequence  of  unseaworthiness  of  the  ship,  the  court  compelled  inspection  of 
certain  surveys  made  on  the  ship  in  a  foreign  port,  Ac. :  Danielv.  Bond  etal,  9  C.  B. 
N.S.  716.  So  inspection  of  deed  held  by  defendant  for  a  lien :  Owen  etal  v.  Nwkson- 
■et  al,  3  E.  &  E.  602.  So  in  an  action  against  a  railway  company  for  negligence, 
inspection  ordered  of  the  medical  reports,  &o. ;  Baker  et  al  v.  2'Ite  London  and  South 
Western  Railway  Co.  L.  R.  3  Q.  B.  91.  An  inspection  of  a  document  not  granted 
ito  a  plaintiff  on  the  allegation  that  it  contained  a  particular  clause  in  support  of 
,his  case,  where  the  evidence  of  such  clause  was  directly  denied  by  the  defendant: 
Frewen  v.  The  Incorporated  Society,  3  Ir.  C.  L.  R.  118.  Order  for  the  inspection  of 
defendant's  rent  book  refused  in  an  action  for  illegal  distress:  Fitzgerald  y.  Christ- 
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ADMISSION  OF  DOCUMENTS,  (/i) 
*m»t-.      r  .•*    n.  i  r  .v        n  it  Calling  on 

198-  ('')  Either  party  may  (j)  call  upon  the  other  party,  parties  to 
by  notice,  (&)  to   admit   any  Document,   (J)   saving  all  just  meuts. 

mas,  5  Ir.  C.  L.  R.  180.  So  plaintiff  refused  in  ejectment  for  a  forfeiture:  Mccard 
et  al  v.  The  Inchsure  Commissioners,  4  El.  &  B.  329 ;  Cosier  v.  Baring,  2  C.  L.  R. 
811;  Pye  v.  Butterfield  et  al,  5  B.  &  S.  829.  So  refused  where  the  object  is  to  enforce 
penalties :  Pritcketl  v.  Smart,  7  C.  B.  625 ;  see  also  Bulloek  v.  Richardson,  1 1  Ves. 
373.  But  a  defendant  in  ejectment  brought  on  a  forfeiture  has  been  allowed  in- 
spection of  the  lease  under  which  he  claimed:  Doe  d.  Child  et  al  v.  Hoe,  1  El.  &  B. 
279.  The  party  opposing  the  inspection  may  answer  the  application  by  denying 
the  possession  of  the  documents,  that  they  relate  exclusively  to  his  own  case,  or 
that  he  is  privileged  from  producing  them :  see  Hill  v.  Philp,  7  Ex.  232 ;  Fornhaw 
et  al.  v.  Lewis  et  al,  10  Ex.  712;   Pritchetl  v.  Smart,  7  C.  B.  625;  Short  v.  Mercier, 

3  Mac.  &  G.  205 ;  Robinson  v.  Kitchin,  8  DeG-.  M.  &  G.  88 ;  Coleman  et  al  v.  True- 
man  et  al,  3  PI.  &  N.  871 :  Woolley  v.  Pole,  14  C.  B.  N.S.  538;  or  may  shew  part, 
covering  the  remainder,  on  an  affidavit  that  the  part  concealed  does  not  in  any 
way  relate  to  the  case  of  his  opponent:  Hunt  v.  Hewitt,  7  Ex.  236 ;  Bull  et  al  v. 
Clarke,  15  C.  B.  N.  S.  851;  and  if  the  court  collect  from  all  the  materials  before 
them  that  the  documents  do  not  support  the  case  of  the  applicant,  inspection  will 
be  refused :  Chartered  Bank  of  India,  Australia  and  China  v.  Rich,  4  B.  &.  S.  73  ; 
Felkin  v.  Lord  Herbert  et  al,  30  L.  J.  Oh.  798.  "Any  report  or  communication  by 
an  agent  or  servant  to  his  master  or  principal,  which  is  made  for  the  purpose  of 
assisting  him  to  establish  his  claim  or  defence  iij  an  existing  litigation,  is  privi- 
leged, and  will  not  be  ordered  to  be  produced  ;  but  if  the  report  or  communica- 
tion is  made  in  the  ordinary  course  of  the  duty  of  the  agent  or  servant,  whether 
before  or  after  the  commencement  of  the  litigation,  is  not  privileged."  Woolley 
v.  The  North  London  Railway  Co.  L.  R.  4  C.  P.  6^, per  Brett,  J. 

(A)  The  law  contained  in  the  following  sections  is  one  that  has  prevailed  in 
this  Province  for  years.  Its  operation  is  by  deliberate  admission  made  before 
trial  to  dispense  with  the  more  formal  and  expensive  mode  of  proving  the  docu- 
ments in  question.  The  object  being  to  save  expense,  each  party  having  an  oppor- 
tunity of  preventing,  by  .timely  admissions,  the  cost  of  proving  the  documents 
proposed  to  be  given  in  evidence  against  him.  The  practice  is  one  of  a  most 
salutary  nature,  and  in  its  application  should  rather  be  extended  than  restricted. 
Both  in  England  and  in  this  Province  tiiere  have  been  rules  of  court  in  substance 
the  same  as  the  provisions  of  this  act:  Rules  U.  C.  5  &  6  of  T.  T.  3  &  4  Wm.  IV. 
Cam.  E,  7,  copied  from  Eng.  Rules  6  &  7  of  H.  T.  2  Wm.  IV.  3  B.  &  Ad.  392 : 
and  Rule  U.  C.  28  of  E.  T.  5  Vic. ;  Gam.  R.  32,  copied  from  Eng.  Rule  20  of  II.  T. 

4  Wm.  IV.  5  B.  &  Ad.  xvii. 

(i)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  117.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  8.  72. 

(j)  i.  e.  In  all  cases  of  trials,  assessment,  or  inquisitions  of  any  kind,  either  party 
may,  &c:  R.  G.  pr.  30. 

Ik)  A  .party  calling  upon  .his  adversary  to  admit  documents  must  serve  the  or- 
dinary notice  to  admit  and  proceed  as  directed  in  R.  G.  pr.  29  and  30:  Anon. 
Chambers,  Sept.  22nd,  1856,  per  Boras,  J.  See  the  form  prescribed  in  R  G 
pr.  29. 

(I)  Any  document.  The  rule  of  practice  extends  to  every  document  which  the 
party  proposes  to  adduce  in  evidence,  and  is  not  confined  to  documents  in  his 
custody  or  control:  Rutler  v.  Chapman,  8  M.  &  W.  388;  Conyer  v.  McKechnie, 
1  Cham.  It.  220.  The  fact  of  the  document  not  being  in  his  possession  works  no' 
hardship  upon  his  adversary,  because  in  order  to  obviate  any  mischief  or  hard- 
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exceptions,  (m)  and  in  case  of  refusal  or  neglect  to  ad- 
ship  arising;  from  the  difficulty  of  access  to  it,  the  judge  at  the  trial  has  power  to 
say  that  the  document  is  not  one  which  the  party  ought  reasonably  to  be  called 
up'on  to  admit :  Rutler  v.  Chapman,  8  M.  &  W.  392,  per  Parke,  B.  In  one  case, 
on  plaintiff  paying  to  defendant  the  expenses  of  examining  a  foreign  judgment 
and  other  documents  abroad,  an  order  was  made  for  the  defendant  to  pay  the 
expenses  of  proving  them  at  the  trial,  such  proof  having  been  satisfactory  to  the 
judge,  and  so  certified  by  him :  Smith  v.  Bird,  et  al,  3  Dowl.  P.  C.  641.  The  prac- 
tice as  to  giving  notice  has  been  held  to  be  imperative  and  to  apply  to  all  cases, 
whether  the  document  proposed  to  be  given  in  evidence  is  put  in  issue  on  the 
record  or  not:  Spencer  v.  Barough,  }M,4f.  425.  The  fact  that  the  opposite 
party  had  in  positive  terms  refused  to  make  any  admission  was  held  not  in  the 
least  to  dispense  with  the  necessity  of  serving  the  notice:  lb.  But  the  old  rules 
were  held  neither  to  apply  to  a  case  where  ancient  records  of  a  public  nature 
required  not  proof  but  explanation  and  translation:  Bastard  v.  Smith  et  al,  10  A. 
&  E.  213;  nor  to  original  affidavits  in  the  Court  of  Chancery,  which  could  only  be 
produced  by  an  officer  of  that  court:  lb. 

(m)  The  "just  exceptions"  are,  among  others,  First.  The  sufficiency  of  the 
stamp:  Vane  v.  Whittington,  2  Dowl.  N.  S.  757.  Second.  Its  admissibility  in  evi- 
dence: Phillips  v.  Harris,  Car.  <fe  M.  492.  Third.  Its  legal  effect:  Bills  v. 
The  London  Gas  Light  Co.  1  F.  &  F.  346.  The  object  of  an  admission  under  this 
section  is  to  dispense  with  the  production  of  an  attesting  or  other  witness,  ac- 
quainted with  the  handwriting  to  be  proved.  The  party  called  upon  to  admit 
sees  the  document,  and  does  so  for  the  purpose  of  ascertaining  whether  there  is 
any  ground  of  objection  to  it.  If  he  perceive  an  interlineation,  either  he  objects 
then,  or  it  must  be  taken  that  he  dishonestly  declines  to  do  so ;  for  in  the  absence 
of  objection  his  opponent  will  not  produce  the  attesting  witness,  who  might  he 
able  to  explain  the  interlineation.  An  admission,  therefore,  so  far  recognises  the 
general  character  and  accuracy  of  the  document,  that  no  objection  can  afterwards 
be  made  to  its  reception  on  the  ground  of  interlineation :  Freeman  v.  Stegmll, 
14  Q.  B.  202;  see  also  Poole  v.  Palmer,  Car.  &  M.  69.  The  party,  when  served 
with  a  notice  to  admit,  may  inspect  if  he  chooses,  if  he  make  the  admission, 
whether  he  inspect  or  not,  he  must  bear  the  consequences.  His  consent  is  an 
admission  that  there  is  such  a  document  as  that  in  the  notice  described :  Doe  d. 
Wright  et  al  v.  Smith,  8  A.  &  E.  255.  And  in  some  cases  it  may  be  an  admission 
of  facts  mentioned  in  the  description  of  the  document,  for  instance,  acceptance  of 
a  bill  When  described  as  accepted  by  A.  B.  &c. :  Wilkes  v.  Hopkins,  1  C.  B.  737; 
Hunt  t.  Wise,  1  F.  &  F.  445 ;  Hawk  v.  Freund,  lb.  294 ;  Chaplin  v.  Levy,  9  Ex. 
531.  Recent  authority,  however,  seems  to  militate  against  this  position:  Pilgrim 
et  al  v.  The  Southampton  and  Dorchester  Railway  Co.  8  C.  B.  25.  Admissions  inad- 
vertently made,  may,  in  certain  cases,  be  withdrawn  by  judge's  order  obtained  for 
that  purpose:  Ellon  v.  Larkins,  5  C.  &  P.  385 ;  but  a  mero  notice  of  withdrawal 
served  upon  the  opposite  party  is  not  sufficient :  Hoe  d.  Wetherell  v.  Bird,  7  C.  & 
P.  6.  When  a  party  is  called  upon  to  admit  a  copy,  it  involves  the  power  of  see- 
ing that  it  is  a  copy,  that  is,  of  seeing  the  original :  Rutter  v.  Chapman,  8  M.  & 
W.  391,  per  Alderson,  B.  But  an  admission  of  a  copy  cannot  under  any  circum- 
stances be  taken  as  an  admission  of  the  original,  and  whether  the  notice  do  or  do 
not  in  such  a  case  contain  a  saving  of  all  just  exceptions,  the  admission  of  the 
copy  will  not  entitle  plaintiff  to  put  in  the  copy  without  first  accounting  for  the 
original:  Sharpe  v.  Lamb  et  al,  11  A.  A  E.  805;  see  also  Goldie  v.  Shuttleworth, 
1  Camp.  70.  Neither  does  the  admission  obviate  the  necessity  of  producing  the 
document  admitted  at  the  trial:  see  Vane  v.  Whittington,  2  Dowl.  N.  S.  757; 
Lesslie  v.  Leahy,  5  O.  S.  487.  The  admission  when  made  is  conclusive:  Langley 
v.  The  Earl  of  Oxford,  1  M.  &  W.  508.  And  when  made  for  any  one  trial  continues 
to  be  so  for  any  future  trial:  Ellon  v.  Larkins,  5  C.  &  P.  385;  Doe  d.  Wetherell  v. 
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mit,  (n)  the  costs  of  proving  the  Documents  Bhall  he  paidhy 
the  party  so  neglecting  or  refusing,  (o)  whatever  the  result  of 
the  cause  may  be,  Q>)  unless  at  the  trial  the  Judge  certifies 
that  the  refusal  to  admit  was  reasonable,  (q)  and  except  in 
cases  where  the  omission  to  give  the  notice  is,  in  the  opinion  Costs. 
of  the  Taxing  Officer,  a  saving  of  expense,  (r)  no  costs  of 
proving  any  Document  shall  be  allowed  unless  such  notice 
has  been  given,  (s)     19  Vic.  c.  43,  s.  165. 

Bird,  7  C.  &  P.  6 ;  see  also  Hope  v.  Beadon,  2  L.  M.  &  P.  593 ;  see  further  Barra- 
dough  v.  Greenhough,  L.  R.  2  Q.  B.  612;  Wilson  v.  Baird,  19  U.  C.  C.  P.  98.  A  vari- 
ance in  the  description  of  a  document  not  of  a  nature  to  mislead,  will  not  release 
the  party  who  makes  an  admission  from   his  obligation:   Meld  v.   Flemming, 

5  Dowl.  P.  C.  450 ;  Bittleston  et  al  v.  Cooper,  14  M.  &  W.  399.  It  does  not  appear 
to  be  necessary  to  identify  the  document  produced  at  the  trial  with  the  one 
admitted :  Doe  d.  Wright  et  al  v.  Smith,  8  A.  &  E.  265,  per  Coleridge,  J.  But  pru- 
dence will  generally  dictate  the  propriety  of  being  prepared  with  such  proof,  or  at 
least  of  having  the  documents  that  are  to  be  produced  signed  or  marked  by  the 
party  who  made  the  admission:  see  Clayy.  Thackrah,  9  (!.  &  P.  47;  Doe  d.  Tindal 
v.  Roe,  5  Dowl.  P.  C.  420.  A  formal  admission  only  should  be  relied  on :  Holford 
v.  Hughes,  10  W.  R.  60.  Where  the  notice  called  on  the  defendant  to  admit  the 
authority  under  which  the  documents  were  signed,  held  that  defendant  was  not 
bound  to  do  so,  and  had  a  right  to  defeat  the  Svhole  notice,  without  peril  of  costs 
in  any  event :  Oxford,  Worcester  and  Wolverhampton  Railway  Co.  v.  Seudamore,  1  H. 

6  N.  666. 

(n)  To  determine  when  the  party  neglects  or  refuses  to  admit,  it  is  manifest 
that  there  must  be,  as  regards  time„  some  limit  within  which  the  admission  must 
be  made.  No  limit  is  .specified  in  this  act.  The  time  must  be  reasonable,  con- 
sidering the  situation  of  the  parties,  &c. :  Tynn  v.  Bellingsley,  3  Dowl.  P.  C.  810; 
see  also  Gary  v.  Cumberland,  1  Prac.  R.  140.  The  admission  may  be  signed  by 
the  attorney  or  by  his  managing  clerk :  see  Taylor  v.  Willans,  2  B.  &  Ad.  845. 

(o)  Not,  it  would  seem,  if  the  witness  called  to  prove  the  document  in  his  testi- 
mony in  chief  give  evidence  on  any  other  fact  than  the  genuineness  of  the  docu- 
ment: Stracey  v.  Blake,  1  C.  &  P.  404. 

(p)  If  the  party  neglect  or  refuse  to  admit,  he  must  pay  the  costs,  though  the 
verdict  obtained  be  set  aside,  and  though  before  the  second  trial  the  admission  be 
made:  Lewis  v.  Howell,  6  A.  &  E.  "769. 

(q)  To  entitle  either  party  to  the  costs  of  proving  a  document  under  the  old 
practice,  even  after  notice,  refusal  to  admit  and  order,  it  was  necessary  for  the 
judge  to  certify  that  he  was  satisfied  with  the  evidence.  Now  it  is  the  rule  that 
the  costs  shall  be  paid,  "unless  the  judge  certify  that  the  refusal  to  admit  was 
reasonable:"  see  bay  v.  Vinson,  9  L.  T.  N.  S.  723.  If  the  document  be  one  in- 
admissible in  evidence,  it  stands  to  reason  that  no  costs  can  be  allowed:  Phillips 
v.  Harris,  Car.  &  M.  492. 

(r)  The  exceptions  thus  created  may,  in  some  respects,  moderate  the  rigor  of 
the  old  practice,  which  made  it  imperative  in  every  case  of  a  written  document, 
whether  denied  on  the  record  or  not,  to  give  the  notice  before  being  entitled  to 
posts.  How  far  in  such  cases  the  omission  to  give  the  notice  can  be  risked  with 
safety,  must  be  determined  as  actual  cases  arise  for  decision. 

(s)  A  party  is  only  entitled  to  the  costs  if  the  document  b.e  proved :  Doe  d. 
Peters  v.  Peters,  1  C.  &  K.  279;  Day  v.  Vinson,  9  L.  T.  N.S.  723 ;  Roch/ort  v. 
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199.  (t)  An  affidavit  of  the  Attorney  in  the  cause.  (V) 

Evidence  of  v  '  #  „  ,     .     .  v 

admissions.  0r  his  Clerk,  {y)  of  the  due  signature  of  any  admissions  made 
in  pursuance  of  such  notice,  {vi)  and  annexed  to  such  affida- 
vit (x)  shall  be,  in  all  cases,  sufficient  evidence  of  such  admis- 
sions, (y)     19  Vic.  c.  43,  s.  166. 

300.  (a)  An  affidavit  of  the  Attorney  in  the  cause,  (6) 
s3e"vdiceCof°f  or  his  Clerk,  (c)  of  the  service  of  any  notice  to  produce,  (d) 

Sedley,  12  Ir.  C.  L.  Eep.  iv.  If  the  rule  be  abused  by  the  preparation  and  service 
of  a  voluminous  notice,  the  costs  may  be  disallowed:  Edwards  v.  The  Great 
Western  Railway  Co.  12  C.  B.  419.  Where  plaintiff's  attorney  was  in  possession 
of  a  probate  of  a  will  essential  to  the  defendant's  case,  and  on  being  called  on  to 
give  an  undertaking  to  produce  it  refused  to  do  so,  and  the  defendant  then  warned 
him  that  an  exemplification  of  the  will  must  be  procured  at  great  expense,  it  was 
held  that  the  defendant,  who  obtained  the  verdict,  was  notwithstanding,  only  en- 
titled to  the  expense  of  an  ordinary  copy,  as  he  might  have  called  on  plaintiff  to 
admit  a  copy :   Goldstone  v.  Tovey,  6  Bing.  H".  C.  274. 

(0  Taken  from  Eng.  Stat.  16  &  16  Vic.  cap.  16,  s.  118. 

(«)  Qu.  If  after  admission  there  has  been  a  change  of  the  attorney  who  wit- 
nessed the  signature  of  the  admission,  would  he  not  still  be  competent  to  make 
the  affidavit  here  contemplated  1    It  is  only  reasonable  that  he  should  be. 

(v)  i,  e.  Some  clerk  connected  with  the  attorney's  office,  whose  duty  it  is  to  at- 
tend to  the  business  of  the  office,  and  who  is  himself  personally  cognizant  of  the 
particular  fact  to  be  proved :  see  Taylor  v.  Willans,  2  B.  &.  Ad.  845. 

(w)  The  admission  may  be  either  as  to  the  whole  of  the  documents  specified  in 
the  notice,  or  only  as  to  part.  In  either  case  it  may  be  indorsed  on  the  notice. 
In  the  first  case,  if  indorsed,  it  may  be  in  this  form:  "  I  hereby  make  the  admis- 
sions of  the  documents  specified  in  the  within  notice  as  thereby  required,  saving 
all  just  exceptions."  In  the  second  case,  if  indorsed,  it  may  be  thus':  "  I  hereby 
make  the  admissions  of  the  documents  marked  numbers  1,  2,  3,  6,  <fec,  specified 
in  the  within  notice  as  required  therein,  saving  all  just  exceptions."  The  notice 
should  be  examined  to  see  if  it  contain  a  reserve  of  all  just  exceptions:  see  Chaplin 
v.  Levy,  9  Ex.  531. 

(x)  The  affidavit  may  be  to  the  effect  that  on,  &c,  A.  B.  &c,  then  and  still  be- 
ing attorney  for  the  defendant  in  the  cause,  did,  in  the  presence  of  deponent,  sign 
the  admissions  annexed,  and  that  the  name  A.  B.,  set  out  and  subscribed  to  the 
admissions,  is  of  the  proper  handwriting  of  the  said  A.  B.,  and  that  the  admissions 
were  made  in  pursuance  of  the  notice  annexed,  upon  which  the  admissions  are 
indorsed. 

(y)  In  a  case  where  defendant  objected  to  the  proof  of  admissions  which  had 
in  fact  been  made,  and  plaintiff  was  in  consequence  non-suited,  a  new  trial  was 
granted,  on  the  ground  of  breach  of  faith,  with  costs  to  be  paid  by  defendant: 
Doe  d.  Tindal  v.  Roe,  5  Dowl.  P.  C.  420. 

(a)  Taken  from  Eng.  Stat.  16  &  16  Vie.  cap.  16,  s.  119. 

(6)  See  note  u  to  preceding  section. 

(c)  The  affidavit  is  only  admissible  when  made  by  the  attorney  or  clerk:  Pat- 
terson v.  Morrison,  17  U.  C.  Q.  B.  130. 

(d)  The  ordinary  notice,  though  served  for  a  particular  assize,  is  good  for  subse- 
quent assizes,  without  renewal :  Hope  v.  Beadon,  2  L.  M.  &  P.  693.'    A  notice  to 
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in  respect  to  which  notice  to  admit  has  been  given,  (e)  and  of  notice  to 

»  .  .  °  K  '  produce. 

the  time  when  it  was  served,  with  a  copy  of  such  notice  to 

produce  a  deed  at  the  sessions  held  sufficient  for  the  assizes :  McDonnell  v.  Conry, 
Ir.  Cir.  Rep.  807.  It  may  be  in  form  as  follows :  "Take  notice,  that  you  are  hereby 
required  to  produce  to  the  court  and  jury,  on  the  trial  of  this  cause,  (here  specify 
the  particular  documents)  and  &!}  other  documents,  letters,  books,  papers,  or  writings 
■whatsoever,  containing  an  entry,  memorandum,  or  minute,  or  other  matter  in  any- 
wise relating  to  the  matter  in  question  in  this  cause."  The  notice  should  be  pro- 
perly styled  in  the  cause :  Harvey  ct  al  v.  Morgan  el  al,  2  Stark.  19 ;  but  is  not,  for 
a  defect  therein,  necessarily  bad:  Lawrence  v.  Clark,  14  M.  &  W.  250.  The 'words 
"  all  and  every  letters  written  by  plaintiff  to  defendant,  and  relating  to  the  matters 
in  dispute  in  the  action,"  were  held  sufficient  to  let  in  secondary  evidence  of  a  par- 
ticular letter,  of  which  the  date  was  not  specified :  Jacob  v.  Zee,  2  Moo.  &  R.  33 ; 
Morris  etal  v.  Hauser  et  al,  lb.  392 ;  and  "  all  accounts  relating  to  the  matters  in  ques- 
tion in  this  cause  "  sufficient  to  let  in  a  particular  account,  though  no  date  specified : 
■Rogersr.  distance, lb.  179;  butsee Francev.Lu<;y,~B,.  ifcM.  341.  Notice  to  produce 
a  letter  purporting  to  enclose  an  account,  sufficient  notice  to  produce  the  account : 
Engall  et  al  v.  Druce,  9  W.  R.  536.  But  a  notice  to  produce  letters  from  plaintiff 
to  A.  not  sufficient  to  require  letters  from  A.  to  the  plaintiff:  Coombs  v.  The  Bristol 
and  Exeter  Railway  Co.  1  F.  &  F.  206.  A  notice  to  produce  "  the  several  letters 
written  in  the  year  1839"  is  too  general:  Ahmiv.  Maguire,  Arm.  Mac.  &  Og.  39. 
It  must  be  served  a  reasonable  time  before  trial.  But  there  does  not  appear  to  be 
any  inflexible  rule  as  to  time:  Trist  v.  Johnson,  1  Moo.  &  R.  259 ;  Rex  v.  ElUcombe, 
lb.  260  ;  George  v.  Thompson,  4  Dowl.  P.  C.  656.  The  night  before  the  trial  not 
generally  reasonable:  Jones  v.  Curry  et  al,  8  Ir.  L.  R.  25V;  Sims  v.  Kitchen,  5  Esp. 
46 ;  Foster  v.  Pointer,  9  C.  &  P.  718 ;  Atkins  v.  Meredith,  4  Dowl.  658 ;  Howard  v. 
Williams,  9  M.  &  W.  725.  Contra,  if  documents  shown  to  be  in  possession  of 
the  attorney:  Lloyd  v.  Moslyn,  2  Dowl.  N.S.  476 ;  Leaf  v.  Butt,  Car.  &  M.  451; 
Byrne  v.  Harvey,  2  Moo.  &  R.  84;  Gibbons  v.  Powell,  9  C.  &  P.  634.  Notice 
served  on  the  day  of  and  within  one  hour  of  the  trial  held  too  late :  Jfash  v.  Bush, 
5  U.  C.  O.  P.  300.  It  should  be  served  on  the  attorney  as  agent:  Gates  v.  Winter, 
3  T.  R.  306 ;  Housenan  v.  Roberts,  5  C.  &  P.  394.  Or  on  the  party  himself:  Hughes 
v.  Biidd,  8  Dowl.  P.  C.  315.  Where  attorney  changed,  notice  served  on  the  first 
attorney  before  the  change  sufficient :  Doe  d.  Martin  v.  Martin,  1  Moo.  &  R.  242. 
Service  upon  the  wife  of  defendant's  attorney  late  in  the  evening  before  trial  held 
sufficient:  Doe  d.  Wartney  v.  Grey,  1  Stark.  283.  So  service  by  dropping  the 
notice  in  the  attorney's  letter  box  late  over  night :  Lawrence  v.  Clark,  14  M.  & 
W.  250 ;  see  also  Leaf  v.  Butt,  Car.  &  M.  451 ;  Meyrick  v.  Woods,  lb.  452.  Ser- 
vice on  Sunday  not  good  as  a  servioe  on  that  day:  Hughes  v.  Budd,  8  Dowl.  P.  C. 
315.  No  objection  to  service  after  commission  day  or  after  commencement  of 
trial,  if  sufficient  time:  Sturm  et  al  v.  Jeffree,  2  C.  &  K.  442.  Three  days'  notice 
to  produce  letters,  used  in  a  chancery  suit  six  years  before  the  trial  held  sufficient : 
Sturge  v.  Buchanan,  10  A.  &  E.  598.  So  two  days'  notice  to  the  attorney,  the 
party  himself  being  abroad :  Bryan  v.  Wagstaff,  2  C.  <fc  P.  126 ;  Firkin  v.  Edwards, 
9  C.  A  P.  478.  So  four  days'  notice  to  let  in' evidence  of  letters  written  eighteen 
years  back :  Drabble  v.  Donner,  R.  <fe  M.  47.  But  a  few  days'  notice  to  produce 
a  letter  written  by  a  party  to  his  firm  at  Bombay  not  sufficient :  Ehrensperger  v. 
Anderson,  3  Ex.  148.  If  document  be  in  court  at  the  time  of  the  trial,  a  notice  to 
produce  it  forthwith  is  sufficient:  Dwyer  v.  Collins,  7  Ex.  639.  The  question  as 
to  what  is  a  reasonable  time  seems  chiefly  to  rest  with  the  judge  of  assize:  see 
James  v.  Mills,  4  U.  C.  Q.  B.  366 ;  McCrae  v.  Osborne  et  al,  E.  T.  7  Vic.  MS.  R.  <fe 
H.  Dig.  "  Notice  to  Produce,"  5 ;  Robertson  v.  Boulton,  H.  T.  6  Vic.  MS.  lb.  same 
title,  6. 

(e)  This  section  impliedly  sanctions  the  rule  that  a  notice  to  produce  served 
before  a  notice  to  admit,  is  such  a  document  as  may  be  specified  in  the  latter,  and 
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produce  annexed  to  such  affidavit,  (/)  shall  be  sufficient  evi- 
dence of  th"e  service  of  the  original  of  such  notice,  and  of  the 
time  when  it  was  served,  (g)     19  Vic.  c.  43,  s.  167. 

NOTICE  OF  TRIiL  OR  OF  ASSESSMENT  OF  DAMAGES,  AND  COUNTER- 
MAND  THEREOF,  (h) 

nlfoeif"'  201,    CO    Eight     dayS'     n0ti°e     °f    trial  01    0t   °f    aSsesS" 

be  followed  with  all  the  consequences  attending  notice  to  admit  when  given  as  to 
ordinary  documents. 

(/)  The  affidavit  may  be  to  the  effect,  1.  That  deponent  did  on  etc.  between 
the  hours  of  &c.  serve  A.  B.  &o.  with  a  notice  to  produce,  a  true  copy  of  which 
is  annexed,  marked  A.  by  delivering  the  same  to,  &o. ;  2.  That  deponent  did,  pur- 
suant to  section  200  of  the  C.  L.  P.  Act,  serve  {here  state  service  of  notice  to  admit) 
a  true  copy  of  which  is  annexed,  marked  B. ;  3.  That  the  notice  to  produce  men- 
tioned and  referred  to  in  the  notice  to  admit,  is  the  notice  to  produce,  a  copy  of 
which  is  annexed,  marked  A.  as  aforesaid. 

(g)  It  is  not  declared  that  proof  of  service  of  the  notice  to  admit  may  be  by 
affidavit.  It  is  for  the  judge  at  the  trial,  before  admitting  secondary  evidence,  to 
decide  whether  or  not  the  document  produced  is  the  document  called  for,  if  there 
be  any  dispute  as  to  the  fact:  Froude  v.  Hobbs,  1  F.  &  F.  612.  The  refusal  to 
produce  not  only  has  the  effect  of  allowing  the  production  of  secondary  evidence : 
Dmyer  v.  Collins,  7  Ex.  639,  but  the  farther  effect  of  preventing  the  party  him- 
self from  using  the  document  to  vary  or  contradict  the  secondary  evidence :  Doe 
d.  Thompson  v.  Hodgson,  12  A.  &  E.  135 ;  Edmonds  v.  Challis  et  al,  7  C.  B.  413: 
Montgomery  ap,  v.  Boyce  resp.  1  Cr.  &  Dx.  C.  C.  422 ;  In  re  Murphy,  2  Ir.  Leg. 
Rep.  163. 

(A)  It  is  very  proper  the  court  should  see  that  a  written  notice  of  trial  is  served 
giving  such  information  as  would  satisfy  any  reasonable  person  that  it  was  in- 
tended to  be  acted  upon:  Fenny.  Green,  27  L.  T.  R.  170,  per  Lord  Campbell,  C.J. ; 
and  that  some  period  should  be  fixed  as  constituting  a  reasonable  notice,  instead 
of  leaving  the  reasonableness  or  unreasonableness  of  it  to  be  determined  by  the 
circumstances  of  each  particular  case:  see  Lyman,  v  Snarr,  9  U.  C.  C.  P.  64, 
"Where  no  notice  of  trial  has  been  given,  defendant  is  not  entitled  to  his  costs  of 
preparing  for  trial:  Cooper  v.  Boles,  5  H.  &  N.  188 ;  Curtis  v.  Ptatt, '33  L.  J.  C.  P. 
255.  Nor  in  such  case  is  plaintiff  so  entitled :  Freeman  et  al  v.  Bprinqjwn,  14  C.  B. 
N.S.  197.  * 

(i)  Taken  from  Eng.  Stat.  15  <fc  16  Vic.  cap.  76,  s.  97.  Founded  upon  the  fits* 
jeport  of  the  Common  Law  Commissioners,  section  70. 

(i)  The  intention  of  the  section  as  regards  time  is  that  no  notice  for  a  less 
period  than  eight  days  shall  be  good.  As  to  computation  of  time,  see  Vrooman 
v.  Shuert,  2  Prac.  R.  122 ;  The  Buffalo  and  Lake  Huron  Railway  Co.  v.  Brooksbante, 
lb.  126  ;  Callaghan  v.  Baines  et  al,  lb.  144 ;  Clark  v.  Waddell,  lb.  145  ;  Phillips  v. 
Merrilt,  lb.  233 ;  Cameron  v.  Cameron,  lb.  259 ;  Cuthbert  v.  Street,  6  U.  C.  L.  J.  20. 
Short  notice  of  trial  means  four  days'  notice,  first  and  last  days  inclusive:  Williams 
v.  Lee,  2  U.  C.  C.  P.  157.  But  plaintiff  may  by  his  conduct  relieve  defendant  from 
such  an  undertaking:  see  Provident  Permanent  Building  and  Investment  Society 
v.  McPherson,  3  Prac.  R.  96.  As  to  notice  of  countermand:  see  section  202, 
There  is  no  settled  form  of  notice  made  necessary.  It  will  be  sufficient  if  it  ap- 
prise defendant  with  certainty  that  plaintiff  means  to  proceed  to  trial,  and  clearly 
inform  him  when  and  where  the  trial  is  to  take  place :  Ginger  v.  Pycroft,  5  D.  A 
L.  554 ;  Cory  et  al  v.  Hotson,  1L.M.4  P.  28,  The  terms  of  the  notice  will  at 
the  hands  of  the  courts  receive  a  common  sense  construction.  The  courts  will 
not  give  way  to  captious  objections  or  stupid  mistakes  in  favor  of  a  defendant, 
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ment  (&)  (the  first  and  last  days  beiog  inclusive)  shall  be  ^nt0  bo 

who  either  pretends  to  misunderstand  or  will  not  understand  what  any  reason- 
able man  might  understand  from  the  words  of  the  notice  served  upon  him.  In  a 
recent  case  very  strong  language  was  used  in  reference  to  the  conduct  of  a  defend- 
ant who  so  conducted  himself.  Coleridge,  J.,  "  As  to  the  affidavit  that  the  defend- 
ant believed  the  notice  of  trial  was  intended  for  Easter  Term,  1857,  I  say,  I  not 
only  disbelieve  it  but  I  think  it  one  of  the  most  infamous  falsehoods  ever  presented 
to  a  court:"  Fenn  v.  Green,  27  L.  T.  R.  170;  see  also  Graham  v.  Brennan,  11  Ir. 
C.  L.  R.  Ap.  xvii.  If  notice  be  clearly  irregular  or  insufficient  and  not  waived,  the 
verdict  may  be  set  aside:  Williams  v.  Williams,  2  Dowl.  P.  C.  350;  Benthall  v.  West, 
1  D.  &  L.  599 ;  The  Grand  River  Navigation  Co  v.  Wilkes,  8  U.  C.  Q.  B.  249.  But 
this  is  no  ground  for  refusing  to  try  the  case :  Byrne  v.  Hagan,  Arm.  Mac.  &  Og. 
170.  A  notice  in  a  suit  against  two  defendants,  served  with  the  name  of  only  one 
defendant,  held  a  nullity :  Doe  d.  Read  v.  Paterson  et  al,  1  Prac.  R.  45.  But  notice  of 
trial  in  a  county  instead  of  united  counties  is  a  mere  irregularity :  The  Commercial 
Bank  of  Canada  v.  Lee,  6  IT.  C.  L.  J.  21.  If  from  the  misreading  of  the  notice,  or 
from  any  similar  cause,  there  be  gross  and  palpable  negligence  on  the  part  of  the 
attorney  or  his  clerk,  the  court  will  not,  it  seems,  interfere,  but  leave  defendant  to 
his  remedy  by  action:  Nash  v.  Swinburne,  1  Dowl.  N.S.  190.  The  notice,  though 
irregular,  if  not  calculated  to  mislead,  may  be  waived  if  defendant  lie  by  without 
taking  objection :  Bell  v.  Graham  et  al,  2  U.  C.  Q.  B.  37.  Thus  a  notice  naming 
Friday,  19th  May,  instead  of  Friday,  18th  May,  though  irregular,  cannot  avail 
defendant  unless  he  before  the  trial  give  notice  of  objection  to  plaintiff's  attorney: 
Gordon  v.  Clegliorn,  7  U.  C.  Q.  B.  171.  But  the  mere  retaining  of  the  irregular 
notice  is  not  itself  a  Waiver  of  irregularity,  as  defendant  is  not  bound  to  return  it : 
Digvam  v.  Mostyn,  6  Dowl.  P.  C.  647 ;  s.  c.  intitled  Dignam  v.  Ibbotson,  3  M.  & 
W.  431 ;  Wood  v.  Harding,  3  C.  B.  968.  The  waiver  consists  of  the  retention  and 
failure  to  take  objection  within  proper  time:  Brown  v.  Wildhore,  1  M.  <fc  G.  276; 
Yonge  v.  Fisher,  i  M.  &  G.  814 ;  Bell  v.  Graham  et  al,  2  U.  C.  Q.  B.  37 ;  Senior  v. 
McEwen  et  al,  lb.  95.  Eight  days  held  not  to  be  too  great  a  delay:  Anderson  v. 
Culver  et,  al,  3  Prac  R.  806.  Defendant  by  his  conduct,  such  as  appearing  at  the 
trial  of  the  cause  or  applying  to  strike  it  out  of  the  cause  list,  or  obtaining  a  rule 
for  a  special  jury,  may  be  taken  to  have  waived  irregularities  in  the  notice:  Doe 
d.  Antrobus  v.  Jepson  et  al,  3  B.  &  Ad.  402 ;  Younge  V.  Fisher,  2  Dowl.  N.S.  637 ; 
Berresford  et  al  v.  Geddes,  L.  R.  2  C.  P.  285;  Waldron  v.  Parrott,  8  Ir.  C.  L.  R. 
Ap.  1.  But  an  offer  to  refer  the  cause  to  arbitration  is  not  such  a  waiver:  Grand 
River  Navigation  Co.  v.  Wilkes,  8  U.  C.  Q.  B.  249.  It  has  been  held  that  a 
notice  of  trial  in  an  action  against  two  defendants,  served  with  the  name  of  one 
only  therein,  was  a  nullity :  Doe  d.  Read  v.  Paterson  et  al,  1  Prac.  R.  45  ;  and  there- 
fore could  not  be  waived. 

(k)  A  notice  of  trial  served  instead  of  a  notice  of  assessment  has  been  held  a 
fatal  objection  to  an  assessment  of  damages,  which  was  in  consequence,  with  all 
subsequent  proceedings,  set  aside :  Billings  et  al  v.  Raid,  5  O.  S.  73.  But  where 
there  were  issues  in  fact  and  in  law,  a  notice  of  trial  only  has  been  held  sufficient 
to  enable  plaintiff  to  assess  contingent  damages :  Davis  v.  Davis,  M.  T.  6  Wm.  IV. 
J/-S.  R.  &  H.  Dig.  "  Notice  of  Trial,"  7 ;  see  further  Thompson  v.  Shanley,  4  Ir. 
C.  L.  R.  617.  And  where  the  notice  was  to  try  the  issues  and  assess  damages, 
and  there  were  in  fact  no  issues  on  the  record  to  be  tried,  the  notice  as  to  the 
assessment  was  considered  regular :  Gamble  et  al  v.  Rees,  1  IT.  C.  Q.  B.  406.  Where 
thelast  day  for  serving  the  notice  of  trial  was  also  the  last  day  for  pleading,  a 
notice  served  on  that  day,  in  anticipation  of  a  plea,  was  held  good,  though  the 
plea  was  not  filed  till  the  following  morning :  Lowry  v.  Robinson,  11  Ir.  L.  R.  57; 
Lindsay  v.  Dowling,  lb.  59 ;  see  further  Farrell  v.  Pagan,  lb.  76.  But  held  that 
notice  of  trial  of  a  Queen's  Bench  suit  in  a  county  court  could  not  be  given  by 
anticipation :  Riach  et  al  v.  Hall,  11  U.  C.  Q.  B.  356 ;  Young  et  al  v.  Laird,  2  Prae 
R.  16. 
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given,  (I)  and  shall  be  sufficient  in  all  cases,  (m)  whether  at 

(I)  It  is  not  sufficient  to  leave  the  notice  at  an  attorney's  office  by  putting  the 
same  under  the  door:  Grand  River  Navigation  Co.  v.  Wilkes,  8  U.  C.  Q.  B.  249. 
It  must  be  shown  that  it  was  left  with  some  person  in  the  office  and  doing  busi- 
ness there:  Brewer  v.  Bacon,  5  0.  S.  343.  Therefore  service  on  a  housekeeper  of 
the  office  is  insufficient:  Peddie  v.  Pratt,  6  M.  &  G.  950.  In  such  cases  no  notice 
of  an  intention  to  move  against  the  verdict  is  required.  The  verdict  may  be  set 
aside  without  an  affidavit  of  merits:  Consumers'  Gas  Co.  v.  Kissock,  5  U.C.  Q.  B. 
542.  Service  on  defendant  himself  if  he  have  an  attorney  is  irregular :  Ferrie  v. 
Tannahill,  Dra.  Rep.  340.  Notice  if  regularly  served  on  the  attorney  wiJl  be 
good,  though  the  attorney  die  before  the  trial,  and  particularly  if  plaintiff  have 
no  knowledge  of  his  death:  Ashley  v.  Brown.,  1  L.  II.  <fc  P.  451.  Where  notice  of 
assessment  had  been  sent  to  the  sheriff  for  service,  and  was  returned  by  him  to 
the  plaintiff's  attorney  with  the  following  indorsement,  "  Received  a  copy  of  the 
within  for  defendant,"  signed  by  "  E.  &  G."  attorneys,  in  the  handwriting  of  Gr.; 
and  for  the  plaintiff  it  was  shown  that  E.  &  G.  were  constantly  in  the  habit  of 
accepting  services  for  defendant,  but  G.  stated  that  he  only  consented  at  the  • 
bailiff's  request  to  hand  such  notice  to  defendant  as  soon  as  he  should  see  him, 
and  that  the  indorsement  was  intended,  not  as  an  acceptance  of  service,  but  as 
showing  a  willingness  to  hand  the  notice  to  defendant ;  but  there  was  neither  a 
denial  that  E.  &  G.  were  in  the  habit  of  accepting  services  for  defendant  nor  an 
assertion  that  G.  told  the  bailiff  what  he  intended  by  the  receipt  indorsed ;  held  a 
sufficient  service:  Rulledge  v.  Thompson,  1  Prac.  R.  275.  If  defendant  do  not 
defend  by  attorney,  notice  must  be  served  on  him  personally.  Even  a  request 
by  him  that '  the  notice  should  be  put  under  his  door  has  been  held  to  be  no  sub- 
stitute for  personal  service:  Fry  v.  Mann,  1  Dowl.  P.  C.  419.  Service  by  taking 
the  notice  to  defendant's  house  and  throwing  it  over  his  fence  into  his  yard,  tell- 
ing his  son,  who  was  present,  that  it  was  a  notice  of  assessment  for  his  father,  and 
where  the  son  refused  to  have  anything  to  do  with  it,  and  where  the  father,  who 
was  absent  from  home,  knew  nothing  about  it  until  after  the  assizes,  has  been 
held  to  be  clearly  insufficient:  McGuin  v.  Benjamin,  1  Cham.  R.  142.  Where 
service  by  mail  is  agreed  upon  between  the  attorneys,  the  time  counts  from  the 
time  the  paper  is  mailed,  and  not  from  the  time  of  its  receipt :  Robson  v.  ArbvAfa 
nott,  3  Prac.  R.  313.  The  paper,  in  the  event  of  loss  or  miscarriage,  w  entirely  at 
the  risk  of  the  attorney  to  whom  sent:  lb.  A  notice  of  trial,  when  allowed  to  be 
fixed  up  in  the  office  of  a  deputy  clerk  of  the  crown,  can  only  be  fixed  up  in  the 
office  of  the  county  in  which  the  action  is  brought :  Clime  v.  Gilmonr,  6  U.  C. 
Q.  B.  604.  Notice  can  only  be  fixed  up  in  the  principal  office  at  Toronto  when 
defendant's  attorney,  residing  in  Toronto,  has  neglected  to  make  an  entry  of  his 
name  and  place  of  business,  as  directed  by  R.  G.  pr.  136,  or  if  residing  out  of 
Toronto,  has  neglected  to  appoint  and  enter  the  name  and  place  of  business  of 
his  agent  in  Toronto,  as  directed  by  R.  G.  pr.  137.  These  rules  may  be  held 
to  apply  to  the  case  of  an  attorney  being  defendant  in  person :  see  Bank  of 
Upper  Canada  v.  Robinson,  1  IT.  C.  Q.  B.  478.  There  may  be  a  special  agency 
constituted  for  the  purpose  of  service  of  papers:  Smith  v.  Roe,  1  U.  C.  L.  J.  N.8. 
1-56 ;  Baby  v.  Langlois,  lb.  209.  In  practice,  when  plaintiff's  replication  or  other 
pleading  is  in  denial  of  defendants  pleading,  the  notice  of  trial  may  be  served  at 
the  same  time  as  the  replication,  and  without  waiting  for  the  joinder:  R.  G.  Pp. 
36.  A  managing  clerk  in  an  office  has  power  to  bind  bis  principal  by  accepting 
a  notice  of  trial  as  of  an  earlier  date  than  it  was  actually  delivered,  and  it  will  be 
binding  upon  all  parties  unless  the  principal  promptly  repudiate  the  acceptance 
and  give  notice  thereof  to  the  opposite  party :  Orr  v.  Stabback,  T.  T.  3  &  4  Vic. 
MS.  R.  <fc  H.  Dig.  "Notice  of  Trial,"  16. 

(m)  It  does  not  seem  that  this  section  is  intended  to  apply  to  trials  by 
record,  where  the  party  giving  the  notice  is  the  party  to  produce  the  record. 
There  is  no  analogy  between  notice  of  trial  in  ordinary  cases  where  issues  in  fact 
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Bar,  or  at  Nisi  Prius,  or  at  the  County  Courts,  (n).    19  Vic. 
o.  43,  s.  146;  8  Vic.  c.  13,  s.  29 ;  2  Geo.  IV.  c.  1,  s.  36. 

S©2-  (o)  Unless  otherwise  ordered  hy  the  Court  or  a 


are  to  be  tried  the  object  being  to  give  defendant  time  to  prepare  for  his  defence 
and  a  trial  by  record  where  the  defendant  has  nothing  for  -which  to  prepare.     And 
therefore  two  days'  notice  of  trial  by  record  has  been  held  to  be  sufficient:  Hop- 
kin  v.  Daggett,  1  L.  M.  &  P.  541.     But  a  notice  on  Saturday  for  Monday  has  been 
held  insufficient,  as  the  days  contemplated  are  business  days:  Maguire  v.  Ein- 
caird,  21  L.  J.  Ex.  264.     R.  G.  Pr.  35,  which  is  as  follows,  appears  to  set  the. 
doubts  at  rest:  "On  a  replication  or  other  pleading  denying  the  existence  of  a 
record  pleaded  hy  the  defendant,  a  rule  for  the  defendant  to  produce  the  record 
shall  not  be  necessary  or  used,  and  instead  thereof  a  four  days'  notice  shall  be 
substituted,  requiring  the  defendant  to  produce  the  record;  otherwise  judgment." 
Though  a  case  be  made  a  remanet  at  the  assizes,  a  fresh  notice  of  trial  appears  to 
be  necessary :   Gains  v.  Bilson,  4  Bing.  414.     Contra,  where  the  cause  is  made  a 
remanet  from  one  sitting  to  another  in  London  and  Middlesex :  Ham  v.  Greg,  6  B. 
<fe  C.  125 ;   Clandet  v.  Prince,  L.  R.  2  Q.  B.  406 ;   Cawley  v.  Knowles,  16  0.  B.  N.S. 
107.     And  so  if  a  certain  day  be  fixed  by  the  court  for  the  trial  of  the  cause,  and 
it  does  not  take  place  on  that  day:  Ellis  v.  Truster,  2  W.  Bl.  798.     Unless,  per- 
haps, when  postponed  or  continued :  Sed  qu.  see  Burgess  v.  Royle,  2  Chit.  R. 
220 ;  Forbes  v.  Crow,  1  M.  &  W.  465 ;   Wyalt  v.  Stocken,  6  A.  <fc  E.  803 ;  Shep- 
herd v.  Butler,  1  D.  &  R.  15.     Where  plaintiff's  proceedings  after  notice  were 
stayed  by  an  injunction  obtained  by  defendant,  held  that  so  long  as  it  remained 
in  force  the  proceedings  were  stayed,  but  that  when  it  was  dissolved  the  parties 
were  in  statu  quo,  and  plaintiffs  at  liberty  to  proceed  in  the  action  without  a  fresh 
notice :  Stockton  and  Darlington  Railway  Co.  v.  Fox,  6  Ex.  127 ;  Claudet  v.  Prince, 
L.  R.  2  Q.  B.  406 ;  overruling  Jocks  v.  Mayer,  8  T.  R.  245,  and  Ellis  v.  Truster, 
2  W.  Bl.  798,  and  distinguishing  Cawley  v.  Knowles,  16  C.  B.  N.S.  107.     A  fresh 
notice  has  been  held  necessary  though  plaintiff  has  entered  into  a  peremptory 
undertaking,  because,  notwithstanding  the  undertaking,  he  may  decline  to  try  the 
cause :  Monk  v.  Wade,  8  T.  R.  246,  note ;  Sulsh  v.  Cranbrook,  1  Dowl.  P.  C.  148. 
When  proceedings  having  been  stayed  until  the  costs  of  a  former  notice  have 
been  paid,  the  defendant,  though  called  on,  neglects  to  tax  his  costs,  the  plaintiff 
will  be  allowed  to  serve  a  fresh  notice  of  trial  upon  giving  an  undertaking  to  pay 
the  costs  of  the  former  notice  within  such  time  after  taxation  as  the  court  may 
direct:   O'Brien  v.  Chadwick,  11  It.  L.  R.  33. 

(n)  Anciently  all  causes  prosecuted  in  court  were  tried  at  the  bar  of  that  court. 
In  course  of  time  this  practice  was  found  to  be  highly  inconvenient  both  to  the 
court  and  to  suitors.  To  the  court  because  of  the  pressure  of  business,  and  to 
suitors  because  of  the  necessity  of  travelling  from  all  parts  with  witnesses  to  the 
place  where  the  court  was  held,  then  in  one  fixed  place.  Hence  a  new  practice 
was  originated,  which  was  to  continue  the  suit  from  term  to  term  provided  the 
Justices  in  Eyre  did  not  first  come  to  the  county  where  the  cause  of  action  arose, 
and  who,  upon  their  arrival,  had  power  to  try  the  cause,  and  relieve  the  court  in 
banc— administering  justice  as  it  were  at  every  man's  door.  When  justices  in 
Eyre  were  superseded  by  justices  of  assize,  a  power  was  conferred  upon  the  latter 
by  their  uisi  prius  commissions  to  try  all  causes.  From  that  time  the  frequency 
of  trials  at  bar  began  to  decline,  and  at  present  they  can  only  be  had  in  cases  of 
great  difficulty  and  importance.  It  is  discretionary  with  the  court  to  grant  or 
refuse  a  trial  at  bar.  If  granted,  a  special  jury  must  be  summoned  for  the  occa- 
sion, and  notice  of  trial  must  be  given  to  the  clerk  of  the  crown  and  pleas  of  the 
court  before  giving  notice  to  the  opposite  party :  R.  G.  Pr.  37. 

(o)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  98.    Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  70. 
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Four  days'    Judge,  or  by  consent,  a  countermand  of  notice  of  trial  or  as- 

no  tic  p  of 

■counter-  sessment  (p)  shall  be  given  {q)  four  days  (the  first  and  last 
days  being  inclusive)  before  the  time  mentioned  in  the  no- 
tice of  trial  or  assessment,  (r)  unless  short  notice  has  been 
given,  (s)  and  then  two  days,  both  inclusive,  before  the  time 
mentioned  in  the  notice,  (t)     19  Vic.  e.  43,  s.  147. 

(p)  Semble,  a  notice  of  trial  or  of  assessment  may  be  countermanded,  though  a 
rule  to  set  aside  the  notice  has  been  obtained  with  a  stay  of  proceedings :  Mullins 
et  al  v.  Ford,  4  D.  &  L.  765.  The  countermand  may  be  in  this  form:  "Take 
notice  that  I  do  hereby  countermand  the  notice  of  trial  given  in  this  cause." 

(y)  Given.     See  note  I  to  preceding  section. 

(r)  It  is  necessary  to  observe  the  peculiar  wording  of  this. section.  The  coun- 
termand "shall  be  given  four  days  before  Ike  time  mentioned  in  the  notice  of  trial 
or  assessment."  It  follows  that  if  the  cause -be  entered  and  made  a  remanet,  there 
cannot  be  any  countermand  of  notioe:  Ternpany  y.  Rigby  etui,  10  Ex.  476;  but 
see  Sully  v.  Noble  et  al,  1H.40.  809. 

(s)  The  expression  short  notice  of  trial,  or  short  notice  of  assessment,  shall  be 
in  all  cases  taken  to  mean  four  days'  notice:  R.  G.  j>r.  34.  A  defendant  who 
obtains  time  to  plead  on  the  "  usual  terms,"  is  bound  to  accept  short  notice  of 
trial :  Senior  v.  McEwen  -et  al,  2  U.  C.  Q.  B.  95.  The  conditions,  however,  are  in 
general  expressly  stated  in  the  rule.  If  the  rule  be  on  condition  of  "  taking  short 
notice  of  trial,"  defendant  will  not  be  thereunder  obliged  to  take  short  notice  of 
assessment :  Wright  v.  Mcpherson  et  al,  3U.  C.  Q.  B.  145  ;  see  also  Stevens  v.  Pell, 
2  Dowl.  P.O.  355 ;  but  see  Williams  v.  Lee,  2  IT.  C.  C.  P.  157.  It  is  therefore  pru- 
dent for  plaintiff  to  see  -these  further  words  added,  "  or  of  assessment  of  damages  in 
case  such  notice  shall  be  necessary :"  Wright  v.  McPherson,  3  U.  C.  Q.  B  145.  The 
words  "short  notice,  (fee,  if  necessary,"  deserve  attention.  Where  these  words 
are  used,  defendant  is  not  .bound -to  take  short  notice  if  not  necessary,  or  if  plain- 
tiff has  needlessly  delayed  giving  the  notice:  Nichall  v.  Forshall,  15  L.  J.  Q.  B. 
203 ;  Drake  v.  Pickford,  15  M.  &,  W.  607 ;  Dignam  v.  Ibbotson,  3  M.  &  W.  431. 
And  yet  in  a  ease  where  the  plaintiff  took  five  days  to  join  issue,  and  then  gave 
short  notice  of  trial, 'it  was  held  sufficient:  Flowers  v.  Wetch,  9  Ex.  272;  see  fur- 
ther Byrne  v.  Jones,  Bl.  D.  &  O.  40 ;  Woollei/  v.  Aldritt,  17  L.  T.  N.S.  120.  So  the 
words,  when  used,  "short  notice,  Ac,  if  necessary,  for  the  next  assizes  at,"  <&&, 
which  restrict  defendant  only  as  to  a  particular  assize.  If  plaintiff  neglect  to  go 
to  trial  at  that  assize,  defendant  becomes  entitled  to  the  usual  notice  for  any  sub- 
sequent assize:  Slattern.  Painter,  8  M.  <fc  W.  672;  Dignam  v.  Mostyn,  6  Dowl. 
P.  C.  547 ;  see  also  Abbott  v.  Abbott,  7  Taunt.  452 ;  White  v.  Clarke,  8  Dowl.  P. 
C.  730;  Lewis  v.  Hay,  4  jur.  579.  Plaintiff  can  easily  avoid  the  effect  of  such  a 
restriction  by  having  added  to  the  former  words  the  following:  "or  at  any  future 
assize  "  If  a  party  avail  himself  of  the  terms  of  a  short  notice  of  trial,  he  cannot 
afterwards  countermand  it:  Doncaster  v.  Gardwell,  2  M.  <fe  W.  390. 

(t)  Before  this  act  it  was  held  that  in  computing  the  time  for  short  notice  of 
trial  the  first  day  was  exclusive  and  the  last  inclusive :  Lone  v.  Armour,  T.  T.  3  & 
4  Vic.  MS.  R.  &  H.  Dig.  "Notice  of  Trial,"  5;  but  it  has  been  since  held  that 
the  first  and  last  days  are  inclusive:  Williams  v.  Lee,  2  U.  (X  C.  P.  157.  Two 
days'  notice  of  countermand  are  declared  to  be  sufficient,  but  it  is  presumed  that 
these  days  must  be  business  days,  and  that  a  notice  on  Saturday  for  Monday 
would  be  insufficient:  Rose  v.  Macgregor,  1  D.  <fc  L.  583.  The  notice  of  counter- 
mand, like  the  original  notice,  must  be  served  on  the  defend  ant's  attorney,  when 
he  has  appeared  by  attorney,  and  not  on  himself  personally:  Margettson  v.  Rush, 
8  Dowl.  388;  see  further  note  I  to  section  201. 
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NISI  PSIUH  RECORDS. 


303.  (u)  In  the  Superior  Ctfurts,  the  record  of  Nisi  Nisi  Prius 

records  iiGctl 

Prius  need  not  be  sealed,  but  shall  be  passed  and  signed  by  not  be 
the  Clerk  or  Deputy  Clerk  of  tire  Crown  in  whose  office  the 
same  is  passed,  («)  and  in  Country  causes  shall  be  entered 


(«)  Taken  partly  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  102,  and  partly  from 
our  own  law,  and  so  far  as  taken  from  Eng.  C.  L.  P.  Act,  founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  71. 

(v)  The  adaptation  of  this  section  to  some  extent  to  the  correponding  section 
of  the  Eng.  C.  L.  P.  Act  has  led  to  a  change  in  our  practice,  which  was  the  intro- 
duction into  this  Province  of  the  English  practice  as  to  making  up  and  delivering 
paper  and  issue  books :  R.  G.  pr.  33.  The  issue  book  is  a  transcript  of  the  plead- 
ings, with  the  dates  of  pleading  and  the  order  when  pleaded:  Worthing  ton  v. 
Wigley,  8  Dowl.  P.  C.  209.  It  concludes  ordinarily  with  the  words,  "  therefore 
let  a  jury,"  Ac. :  Form  thereof  R.  G.  pr.,  Soh.  No.  1.  But  when  it  is  intended 
to  determine  questions  raised  by  consent  a  different  form  is  made  necessary :  lb. 
Sch.  No.  3.  It  is  sometimes  expedient  to  make  suggestions  on  the  issue  as  to  the 
death  of  one  or  more  of  several  plaintiffs  or  defendants  when  the  action  survives : 
bs.  131, 132,  and  notes  thereto.  The  issue  book  can  only  be  made  up  when  issue  has  • 
been  joined :  see  section  108  and  notes  thereto.  But  may  in  certain  cases  be  made 
up  by  plaintiff 's  attorney  before  the  pleadings  are  in  fact  completed:  lb.  The 
time  within  which  it  must  be  made  up  is  not  limited.  Defendant  may  himself,  if 
issue  has  been  completed,  make  up  the  issue  book  and  proceed  to  trial  by  proviso. 
When  made  up  by  plaintiff's  attorney  it  ought  to  be  delivered  either  before  or 
at  the  time  of  the  serviceof  notice  of  trial,  and  at  least  eight  days  before  the 
commission  day  of  the  assizes.  But  whenever  plaintiff' s'last  pleading  is  in  denial 
of  the  defendant's  pleading,  plaintiff's  attorney,  without  joining  issue,  may  give 
notice  of  trial  at  the  time  of  serving  his  replication  or  other  pleading,  and  in  case 
of  issue  being  afterwards  joined,  the  notice  operates  from  the  time  when  first 
given.  And  of  necessity  in  such  a  case  the  issue  book  would  be  made  up  and 
delivered  after  notice  of  trial  and  probably  within  less  than  eight  days  of  the 
assizes :  See  R.  G.  pr.  3'6.  If  there  be  several  defendants  appearing  by  different 
attorneys,  a  copy  of  the  issue  book  should  be  delivered  to  each.  When  delivered 
it  will  be  presumed  to  be  true,  and  plaintiff's  proceedings  in  respect  thereof  to  be 
regular.  If  any  statement  therein  be  untrue,  an  application  should  be  made  to 
set  the  issue  book  aside  on  the  ground  that  it  is  untrue:  Harvey  v.  O'Meara. 
8  Dowl.  P.  C.  680.  A  defendant  who  files  one  plea,  and  by  mistake  serves  a  dif- 
ferent one,  cannot  be  heard  against  the  issue  on  the  ground  that  it  does 'not  con- 
tain a  true  copy  of  the  plea  filed :  The  Oommereial  Bank  of  Canada  v.  Lee  el  al, 
6  U.  C.  L.  J.  21.  A  mere  irregularity,  such  as  theomissidn  of  the  date  of  a  plead- 
ing, Ac,  maybe  amended  either  upon  application  of  plaintiff  or  of  defendant: 
Jkin  v.  Plevinet  al,  5  Dowl.  P.  C.  694;  Dennett  v.  Hardy,  2  D.  &  L.  484.  In 
such  case s. plaintiff 's  proper  eourse  is  to  amend  and  not  to  deliver  a  second  issue 
book:  Elhersey  v.  Jackson,  8  T.  R.  255.  The  amendment  may  be  made  at  any 
time:  Earwig  v.  Cockerlon,  3  M.  &  W.  169.  In  some  cases  of  irregularity,  either 
in  the  form  of  issue  or  of  its  delivery,  defendant,  if  he  apply  promptly,  may  set  it 
aside:  see  Lycettv.  Tenant,  4  Bing.  N.  C.  168;  Ourrey  et  al  v.  Bowker,  9  Bowl. 
P.'C.  523;  Cooze  v.  Neumegen,  1  Dowl.  N.S.  429.  But  he  may,  by  appearing  at 
the  trial,  without  objecting  to  irregularities,  by  his  conduct  waive  them:  see 
Emery  et  al.v.  Howard,  9  M.  <fe  W.  108. 

The  nisi  prius  record  is  a  copy  of  the  issue  book  as  delivered,  and  when  the 
latter  has  neither  been  set  aside  nor  moved  against,  must  be  taken  to  be  a  true 
copy:  Doe  v.  Cotterell,  1  Chit.  Rep.  277;  but  if  the  record  agree  with  the  original 
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for  trial  with  the  Deputy  Clerk  of  the  Crown  of  the  proper 
County,  before  noon  of  the  Commission  or  opening  day  of  the 
How  to  be  Assizes  for  such  County ;  (10)  but  the  Judge  may  permit  a 
record  in  any  suit  to  be  entered  after  the  time  above  limited, 
if  upon  facts  disclosed  on  affidavit,  or  on  the  consent  of  both 
parties,  he  sees  fit  to  do  so.  (a;)     19  Vic.  c.  43,  s.  154. 

S04.  (a)  The  party  entering  any  such  record  shall  in- 
Sdorsei6  dorse  thereon  whether  it  be  an  assessment,  an  undefended 
issue  or  a  defended  issue;  (6)  and  the  Deputy  Clerk  of  the 
Crown  shall  make  two  lists,  and  enter  each  Kecord  in  one  of 
the  said  lists,  in  the  order  in  which  the  Records  are  received 
by  him,  and  in  the  first  list  he  shall  enter  all  the  assessments 
and  undefended  issues,  and  in  the  second  list  all  defended 
issues  (c)  and  the  Judge  at  Nisi  Prius  may  call  on  the 
causes  in  the  first  list  at  such  time  and  times  as  he  finds  most 

pleadings  a  variation  from  the  issue  book  will  not  materially  affect  it :  Sheplej  v. 
Marsh,  2  Strange,  1130;  Doe  d.  Cotleritl  v.  Wylde,  2  B.  &  Al.  472;  Jones  v. 
Taiham,  8  Taunt.  634.  This  section  requiring  the  record  to  be  passed  and  signed 
by  the  clerk  or  deputy  clerk  of  the  crown  does  not  supersede  the  rule  of  court 
requiring  service  of  an  issue  book:  Reeves  v.  Eppes,  16  U.  C.  C.  P.  13V. 

The  court  will  not  suffer  a  party  to  retain  a  verdict  upon  a  record  which  has 
been  improperly  altered  by  him:  Suker  et  al  v.  Neale,  1  Ex.  468.  As  sealing  is 
unnecessary  in  the  first  instance,  of  course  it  is  equally  so  though  the  cause  be 
made  a  remanet :  see  Cook  v.  Smith,  1  Dowl.  N.S.  861.  As  to  issues  and  records 
on  issues  raised  on  pleas  of  nul  tiel  record :  see  Jackson  v.  Oates,  5  D.  &  L.  2S1. 

(wj)  Where  in  a  country  cause  the  record  was  entered  for  trial  before  the  com- 
mission day  of  the  assizes,  and  afterwards  and  before  the  commission  day  the  suit 
was  settled,  the  master,  upon  consulting  the  chief  justice  of  the  common  pleas, 
,  refused  to  allow  the  costs  of  entering  the  record  or  counsel  fee :  Singslon  v. 
Whelan,  8  U.  C.  L.  J.  72f. 

(x)  If  there  be  an  affidavit  disclosing  the  facts  or  consent  of  defendant,  to  enter 
the  record,  the  judge  may  still  exercise  his  discretion  in  allowing  the  same  to  be 
done.  In  a  case  where  plaintiff  had  given  an  undertaking  to  try  at  a  particular 
sitting  but  did  not  enter  his  record  on  the  first  day  of  the  sittings,  the  court  above 
refused  to  entertain  a  motion  for  judgment  during  that  assize,  because  possibly 
the  record  might  be  entered  after  the  first  day  by  order  of  the  presiding  judge: 
Burn  v.  Cook,  1  L.  M.  &  P.  736 ;  see  further  Archbishop  of  Tuam  v.  McDonnell, 
1  Ir.  Law  Eec.  O.S.  55,  75 ;  Adshead  v.  Upton  et  al,  22  U.  C.  Q.  B.  429. 

(a)  This  section,  as  it  originally  appeared  in  the  consolidated  statutes,  provided 
for  three  lists,  and  it  was  repealed  by  Stat.  23  Vic.  cap.  42,  s.  2,  which  substituted 
for  it  the  section  here  annotated,  which  "shall  in  lieu  thereof  be  read  as  the  two 
hundred  and  fourth  section  of  the  said  act." 

(b)  Non-compliance  with  this  direction  would,  it  is  presumed,  be  an  irregularity, 
amendable  upon  terms. 

(c)  "  And  the  deputy  clerk  of  the  crown  shall  make,"  <fcc.  This  is  a  duty  which 
the  clerk  is  bound  to  perform. 
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convenient  for  disposing  of  the  business,  (d)  19  Vic.  c.  43, 
s.  154. 

205.  (e)  In  Town  causes  (/)  the  Kecords  shall  be  en-  Howreeords 
tered  with  the  Clerk  of  Assize,  who  shall,  for  the  purpose  of  in  Town 
receiving  and  entering  the  same,  attend  at  the  Court  House  cau8e 

on  the  Commission  or  opening  day  from  nine  in  the  morning 
until  noon,  (</)  after  which  he  shall  not  receive  any  llecord 
without  the  order  of  the  presiding  Judge,  who  shall  have  the 
same  power,  in  this  respect,  as  set  forth  in  the  two  hundred 
and  third  section,  (Ji)  and  the  Clerk  of  Assize  shall  make  two 
lists,  as  aforesaid,  which  shall  be  regulated  and  the  business 
disposed  of  as  in  Country  causes.  (£)     19  Vic.  c.  43,  s.  155. 

206.  0')  The  Judge  presiding  at  the  Assizes  or  County  The  Judge 
Court  sittings,  may,  in  his  discretion,  peremptorily  order  the  proceedings 
business  of  the  Court  to  be  proceeded  with,  on  the  first  day  Siy^the 
of  the  sitting  of  the  Court.  (&)     14  &  15  Vic.  c.  14,  s.  14.     flrst  day- 

207.  (J,)  In  the  County  Courts,  the  plaintiffs  shall  enter  Howen- 
with  the  Clerk  of  such  Courts,  respectively,  a  record  in  the  county 
form  of  a  Nisi  Frius  record,  on  or  before  the  first  day  of  the    ourts' 


(rf)  Every  cause  is  supposed  to  be  ready  when  it  is  placed  in  the  list,  and  the 
cause  list  itself  is  entirely  in  the  discretion  of  the  presiding  judge.  He  has  the 
entire  conduct  of  it,  and  may  take  the  causes  as  he  pleases:   Vunn  v.  Coults, 

11  Jur.  347;   16  L.  &  Eq.  137.    The  exercise  of  that  discretion  will  not  be 
reviewed  by  the  court  above:  lb. 

(e)  This  section,  like  the  preceding  as  it  originally  appeared  in  the  consoli- 
dated statutes,  provided  for  three  lists,  but  like  the  preceding  section  was  repealed 
by  Stat.  23  Vic.  cap.  42,  s.  3,  which  substituted  for  it  the  section  here  annotated, 
"  which  shall  in  lieu  thereof  be  read  as  the  two  hundred  and  fifth  section  of  the 
said  act." 

(/)  As  to  what  are  town  causes  see  section  226. 

(g)  In  town  causes  the  time  for  entry  of  records  is  apparently  from  9  o'clock, 
a.  m.,  till  noon,  but  in  country  causes  there  is  no  such  limit.  In  country  causes. 
the  record  is  required  to  be  entered  "  before  noon  of  the  commission  or  openjng. 
day  of  the  assizes :"  see  section  203. 

(A)  See  note  x  to  section  203. 

(t)  See  section  204  and  notes  thereto. 

(/)  Taken  from  our  repealed  Statute  14  &  15  Vic.  cap.  14,  a.  14. 

(k)  See  note  d  to  section  204. 

(I)  Taken  from  section  30  of  the  old  County  Courts  Act,  as.&^nendeip  by  Stat- 

12  Vic.  cap.  66,  g.  9,  now  repealed. 
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Venire. 


sitting  of  such  Courts,  (jri)  and  in  those  Courts  no  other 
venire  than  the  following  need  be  entered  in  the  record : 

Therefore,  the  Sheriff  (or  Coroner,  as  the  case  may  oe,) 

is  commanded  that  he  cause  to  come  before ,  Judge 

of  our  said  Court,  at  the  next  sitting  thereof,  for  trials  and 

assessments,  at  the  Court  Housie,  in  ,  in  the  said 

County,  on the day  of ,  in  the  year 

of  our  Lord,  one  thousand  eight  hundred  and ° —  a  Jury 

to  try  the  said  issue,  (or  assess  the  damages,  as  the  case  may 
be).  O) 

When  there  are  issues  in  law  and  also  in  fact,  or  upon  any 
assessment  of  damages,  the  above  venire  may  be  altered  and 
adapted  to  the  particular  case,  (o)  8  Vio.  e.  13,  s.  30; 
12  Vic.  c.  66,  s.  9. 


TRIALS  MAY  BE  ADJOURNED,  &C. 

S8©8.  (p)  The  Court  (q)  or  Judge  at  the  trial  of  any 


When  the 
Court  may 

"trial™ a      cause  (r)  may,  (s)  when  deemed  right  for  the  purposes  of 


{m)  i  e.  A  transcript  of  the  pleadings,  with  a  venire. 

(n)  It  is  not  said  that  no  other  form  of  venire  shall  be  entered  on  the  record, 
■but  simply  that  no  other  need  be  entered.  The  distinction  deserves  to  be  noted. 
But  it  is  apprehended  that  practitioners  will  follow  the  form  given  rather  than 
•experiment  in.  new  forms  at  the  risk  of  having  material  variances. 

(o)  As  to  notice  of  trial  in  such  case's  see  note  k  to  section  201. 

(p)  Taken  from  Eng.  Stat.  17  <fc  18  Vic.  cap.  125,  s.  19.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  6.  The  object  of  this 
section  is  to  modify  the  rigorous  inflexibility  with  which  a  cause  commenced  was 
carried  on  to  its  close :  lb.  At  the  Guilford  summer  assizes,  1864,  coram  Pollock, 
C.  B.,  Shea  sergeant,  applied  for  an  adjournment  of  a  cause  until  the  next  day  for 
the  purpose  of  avoiding  a  nonsuit  by  procuring  the  attendance  of  a  witness,  but 
the  chief  baron  said  he  had  no  power  to  grant  the  adjournment,  and  nonsuited  the 
plaintiff:  Fin.  C.  L.  P.  Act,  364. 

(g)  Court.  Probably  means  the  court  in  banc  in.  trials  at  bar,  which  are,  how- 
ever, of  very  rare  occurrence:  see  note  n  to  section  201. 

(r)  Any  cause.  This  section  has  not  been,  extended  to  trials  in  criminal  cases. 
It  has  been  decided  that  on  a  trial  for  felony  the  court  has  no  power  to  order  an 
adjournment  from  one  day  to  another  on  account  of  the  mere  absence  of  witnesses: 
Regina  v.  Parr,  2  F.  <fc  F.  86-1.  But  this  does  not  apply  to  a  suspension  of  proceed- 
ings for  a  short  time  in  the  same  day :  see  lb.  862  notes  a  and  b  and  cases  therein 
.  mentioned. 

(»)  Confers  a  power  but  does  not  impose  an  obligation.  The  provisions  of  the 
•section  are  to  be  distinguished  from  the  practice  of  putting  off  a  trial— a  step 
which  precedes  and  defers  the  trial,  whereas  the  adjournment  is  a  step  taken 
^during  the  pendency  of  a  trial,  and  delays  its  progress  from  one  day  to  another, 
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justice,  (t)  order  an  adjournment  for  such  time  (u)  and  sub- 
ject to  such  terms  and  conditions,  as  to  costs  and  otherwise, 
as  they  or  he  may  think  fit.  (v)    19'  Vic.  c.  43,  s.  158. 

ADDRESSES  OP  COUNSEL,  &o. 

209.  (a)  Upon  the  trial  of  any  cause  (5)  the  addresses  How  sd- 
to  the  Jury  shall  be  regulated  as  follows :  the  party  who  be-  counsel 
gins,  or  his  Counsel,  (c)  in  the  event  of  his  opponent  not  i£ted.7reeU" 

which  is  the  proper  meaning  of  the  word  adjournment.  Postponements  were  for- 
merly granted  not  only  in  civil  cases:  see  Thompson  v.  Lewis,  2  C.  L.  K.  101; 
but  in  criminal  cases:  see  1  Leach,  430,  note;  Rex  v.  Hunter,  3  0.  <fc  P.  591; 
Regina  v.  Savage  et  al,  1  C.  &  K.  75 ;  Regina  v.  Macdrlhy,  Car.  &  M.  626  ;  Rex  v. 
Palmer,  6  C.  &  P.  652;  see  also  Regina  t.  Tail,  2  F.  &  F.  553. 

(()  The  discretion  to  permit  adjournments  when  it  is  deemed  right  for  purposes 
of  justice  is  a  very  wide  one.  It  is  one  that  can  only  be  exercised  with  advan- 
tage by  the  judge  presiding  at  the  trial,  He  being  conversant  with  the  whole 
complexion  of  the  case,  must  be  the  better  able  to  arrive  at  a  correct  opinion  as 
to  the  necessity  for  an  adjournment.  The  adjournment,  when  applied  for  after 
the  commencement  of  a  cause,  will  generally  be  on  some  ground  of  surprise,  and 
will  not  be  granted  in  favour  of  a  party  who  was  negligent  in  getting  ivp  the  proof 
of  his  case:  Graham  v.  Oldis,  1  F.  &  F.  262.  The  examples  given  by  the  com- 
missioners are  cases  where  it  happens  that  a  party  is  taken  by  surprise  by  his 
adversary's  case,  or  where  a  witness  or  a  document  becomes  unexpectedly  neces- 
sary and  is  not  forthcoming.  One  useful  test  will  be  to  consider  whether  the  cir- 
cumstances of  the  surprise  are  such  that  upon  them  the  court  in  banc,  if  applied 
to,  would  grant  a  new  trial.  It  is  probable  that  if  either  party  be  clearly  wronged 
by  the  refusal  of  the  judge  at  nisi  prius  to  grant  an  adjournment,  the  court  above 
will  grant  a  new  trial :  see  Sainsbury  v.  Matthews,  4K4f,  343 ;  Roberts  v. 
Holmes,  2  C.  L.  K.  726;  but  that,  unless  in  very  clear  cases,  the  discretion  of  the 
judge,  when  exercised  upon  the  facts  before  him  at  the  trial,  will  not  be  interfered 
with. 

(m)  Where  a  party  hesitated  at  the  trial  to  consent  to  a  reference,  Willes,  J. 
intimated  that  unless  the  necessary  consent  were  given  he  would  adjourn  the  trial 
till  the  then  next  assizes :  Jones  v.  Beaumont,  1  F.  &  F.  336. 

(»)  See  note  t,  supra. 

(a)  Taken  from  Eng.  Stat.  1*7  &  IS  Yic.  cap.  125,  s.  18.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  5.  The  change  effected 
by  this  section  is  one  that  in  the  opinion  of  the  commissioners  was  necessary  to 
the  advancement  of  justice.  The  only  objection  to  it  is  the  possibility  of  a  trial 
being  unnecessarily  prolonged.  This  may  be  averted  by  the  conduct  of  counsel 
in  the  exercise  of  ordinary  circumspection. 

(i)  Any  cause.  Held  not  apparently  to  extend  to  criminal  cases:  see  The  Queen 
v.  McLellan,  9  XT.  C.  L.  J.  15.  But  has  been  since  extended  to  criminal  cases  by 
Stat.  29  <fe  30  Vic.  c.  41. 

(c)  The  right  to  begin  is  not  altered  by  this  act.  The  rule  which  before  the 
act  prevailed  is  still  to  be  observed.  It  is  that,  the  party, upon  wnom  the  burden 
of  proof  lies  is  the  party  entitled  to  begin :  Mei  v.  Teates^  1  C.  <fc  P,  323 ;  Fowler 
y.  Coster,  3  C.  &  P.  463;  Williams  v.  Thomas,  4  CY  <fc  P.  234;  Lewis  t.  Wells, 
1  0.4  P.  221.  One  test  is  this:  What  would  be  the  consequence  if  no  evidenpe 
were  offered  at  all?    If  in  such  a  case  the  verdict  ought  to  be  given  for  one  party, 
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announcing  at  the  close  of  the  case  of  the  party  who  begins 

it  is  manifest  that  something  must  be  done  by  the  other  to  prevent  that  conse- 
quence, and  he  who  has  to  give  evidence  to  prevent  that  result  being  against  him 
must  begin :  Geach  et  al  v.  Ingall,  14  M.  &  W.  100,  per  Alderson,  B. ;  see  also 
Amos  v.  Hughes,  1  Moo.  &  R.  464 ;  Soward  v.  Leggalt,  7  C.  &  P.  613 ;  Leete  v.  The 
Gresham  Ins.  Co.  15  Jur.  1161.  Another  test  is  to  consider  what  would  be  the 
effect  of  striking  out  of  the  record  the  allegation  to  be  proved,  bearing  in  mind 
that  the  right  to  begin  lies  on  which  ever  party  would  fail  if  this  step  were  taken : 
Mills  v.  Barber,  1  M.  &  W.  427,  per  Alderson,  B.  In  trespass,  with  plea  of  liberum 
tenementum,  the  defendant  is  entitled  to  begin:  Pearson  v.  Coles,  1  Moo.  &  R.  206. 
Defendant  in  replevin,  who  pleaded  property  in  a  third  person  besides  denying 
property  of  plaintiff;  held  entitled  to  begin:  Colstone  v.  Hiscolbs,  lb.  301;  but 
see  Neville  v.  Fox,  28  U.  C.  Q.  B.  231.  To  the  rule  that  the  party  upon  whom 
the  onus  probandi  lies  has  the  right  to  begin,  there  are  a  few  exceptions,  as  in 
actions  for  libel,  slander,  and  injuries  to  the  person,  in  which  cases  plaintiff  shall 
begin,  though  the  affirmative  issue  be  on  defendant:  Cannam  et  al  v.  Farmer, 
3  Ex.  619,  per  Parke,  B. ;  see  also  Mercer  v.  Whall,  5  Q.  B.  447,  and  the  resolu- 
tions of  the  judges  reported  in  lb.  462,  per  Lord  Denman,  J.  The  onus  probandi 
is  governed  by  the  following  rules  mentioned  by  Mr.  Best  in  his  work  entitled 
"  Right  to  Begin,"  to  the  end  of  some  of  which  rules  the  editor  has  appended  the 
names  of  more  recent  cases: — 

First.  Generally  the  burden  of  proof  lies  on  the  party  who  asserts  the  affirma- 
tive on  the  record:  Best  on  Right  to  Begin,  3  ;  also  Collier  v.  Clarke  el  al,  5  Q.  B. 
467 ;  Booth  v.  Millns,  4  D.  &  L.  62 ;  Bostwick  v.  Phillips,  6  Grant,  427. 

Secondly.  The  affirmative  on  the  record  means  the  affirmative  in  substance  and 
not  the  affirmative  in  form:  Best  on  Right  to  Begin,  5;  also  Soward  v.  Leggalt, 
7  C.  &  P.  615;  Cannam  et  al  v.  Farmer,  3  Ex.  698;  McCollum  v.  Davis,  8  U.  C. 
Q.  B.  150;  Light  v.  The  Woodstock  and  Lake  Erie  Railway  and  Harbour  Co.  13  U. 
C.  Q.  B.  216 ;  Piatt  v.  The  Gore  District  Mutual  Fire  Insurance  Co.  9  U.  C.  C.  P. 
405;  Jacobs  v.  The  Equitable  Insurance  Co.  19  U.  C.  Q.  B.  250. 

Thirdly.  If  there  be  a  presumption  of  law  in  favour  of  the  pleading  of  either 
party,  the  onus  probandi  is  cast  upon  his  adversary,  though  he  may  thereby  be 
called  on  to  prove  a  negative :  Best  on  Right  to  Begin,  12 ;  also  Mills  v.  Barber, 
1M.AW.  425;  Smith  v.  Martin,  1  Dowl.  N.S.  418;  Bingham  v.  Stanley,  2  Q.  B. 
117;  Bailey  v.  Bidwell,  13  M.  &  W.  73;  Elkin  v.  Janson,  13  M.  <fe  W.  655; 
Hogarth  v.  Penny  et  al,  14  M.  &  W.  494 ;  Doe  d.  Bridger  v.  Whitehead,  8  A.  &  E. 
571 ;  Sutherland  et  al  v.  Patterson,  M.  T.  6  Vic.  MS.  R.  &  H.  Dig.  "  Onus  Pro- 
bandi," 7;  Rex  v.  Nash,  Tay.  Rep.  197;  McKinnon  v.  Burrowes,  3  O.  S.  114; 
Le  Mesurier  v.  Willard,  3  U.  C.  Q.  B.  285 ;  Doe  d.  McKay  v.  Purdy  et  al,  6  O.S. 
144;  O'Neill  et  al  v.  Leight,  3  U.  C.  Q.  B.  70;  Doe  d.  Place  et  al  v.  Skae,  4  U.  C. 
Q.  B.  369 ;  McCollum  v.  Davis,  8  IT.  C.  Q.  B.  150 ;  Mair  v.  McLean,  1  U.  C.  Q.  B. 
455;  Doe  d.  Hagerman  v.  Strong  etai,  8  U.  C.  Q.  B.  291. 

Fourthly.  When  there  are  conflicting  presumptions  the  onus  probandi  lies  on 
the  party  who  has  in  his  favour  the  weakest  presumption  of  the  two :  Best  on 
Right  to  Begin,  21. 

Fifthly.  If  the  case  of  a  party  rest  on  the  proof  of  some  particular  fact,  of  the 
truth  or  falsehood  of  which  he  must  from  its  very  nature  be  peculiarly  cognizant, 
the  onus  of  proving  the  fact  lies  on  him :  Best  on  Right  to  Begin,  23 ;  also  Rex  v. 
Turner,  5  M.  <fe  S.  209;  Apothecaries  Co.  v.  Bentley,  R.  &  M.  159. 

Sixthly.  And  this  rule  holds  good,  even  though  there  be  a  presumption  of  Jaw 
in  favour  of  his  pleading:  Best  on  Right  to  Begin,  23. 

It  may  be  mentioned  that,  after  a  thorough  investigation,  an  important  qualifi- 
cation has  been  established,  viz.  in  actions  for  damages,  when  the  affirmative  of 
the  issue  is  on  the  defendant,  the  latter  has-  the  right  to  begin,  provided  no  proof 
of  the  amount  of  damage  sustained  is  incumbent  on  plaintiff:  Mercer  v.  Whall, 
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his  intention  to  adduce  evidence,  (d)  shall  be  allowed  to 
address  the  Jury  a  second  time  at  the  close  of  such  case,  for 
the  purpose  of  summing  up  the  evidence ;  (e)  and  the  party 
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6  Q.  B.  465.  If  plaintiff  is  bound  and  intends  to  show  the  amount  of  damages 
sustained  he  is  entitled  to  begin,  notwithstanding  the  affirmative  of  the  issue  is  on 
defendant:  lb. ;  see  also  Ashby  et  al  y.  Bates,  4  D.  &  L.  33 ;  Pirn  v.  The  Eastern 
Counties  Railway  Co.  2  F.  <fe  P.  133.  But  if  the  affirmative  of  the  issue  is  on 
defendant,  and  plaintiff's  counsel  will  not  undertake  to  offer  proof  of  substantial 
damages,  defendant  has  the  right  to  begin:  Chapman  v.  Rawson  et  al,  8  Q.  B.  673. 
Where  in  ejectment  the  defendant  admits  so  much  of  the  plaintiff's  case  as  would 
entitle  the  latter  to  recover,  if  his  title  were  not  displaced  by  defendant  the  defend- 
ant is  entitled  to  begin:  Bernard  v.  Clune,  Ir.  Cir.  Rep.  826.  But  in  ejectment 
by  a  devisee  under  a"  prior  will  against  a  devisee  under  a  subsequent  will,  it  was 
held  that  defendant  could  not  by  admitting  the  will  under  which  plaintiff  claimed 
obtain  the  right  to  begin:  French  v.  French,  2  Ir.  Jur.  O.  S.  21. 

An  incorrect  ruling  as  to  the  right  to  begin  is  no  ground  for  a  new  trial,  unless 
the  ruling  did  "clear  and  manifest  wrong:"  Lyons  v.  Fitzgerald,  8  Sm.  &  Bet.  408; 
Ashby  et  al  v.  Bates,  4  D.  &  L.  33  ;  see  also  Edwards  et  al  v.  Matthews,  lb.  721 ; 
Brandfordv.  Freeman,  5  Ex.  734 ;  Doe  d.  Bather  v.  Brayne,  5  C.  B.  655 ;  Hamilton 
v.  Davis  et  al,  2  U.  C.  Q.  B.  137 ;  McDonald  v.  McHugh  et  ux,  12  U.  C.  Q.  B.  503. 

(d)  In  a  case  where  counsel  did  not  announce  his  intention  to  adduce  evidence' 
in.  consequence  of  which  the  counsel  who  began  summed  up  his  evidence :  held 
that  the  case  was  thereby  closed,  and  that  the  former  could  not  be  allowed  after- 
wards to  alter  his  mind  and  to  adduce  evidence :  Darby  v.  Ouseley,  1  H.  &  N.  1 . 
But  where  plaintiff's  counsel  opened  the  case  and  called  his  witnesses,  and  then 
defendant's  counsel  addressed  the  jury,  and  at  the  close  of  his  address  stated  that 
he  did  not  intend  to  call  any  witnesses  for  the  defence;  thereupon  plaintiff's 
counsel  rose  to  address  the  jury  a  second  time :  held  at  nisi  prius  under  this  sec- 
tion, that  plaintiff's  counsel  had  no  right  to  reply  after  defendant's  counsel  had 
addressed  the  jury:  Gibson  v.  The  Toronto  Roads  Co.  3  U.  C.  L.  J.  l\,per  Robin- 
son, C.  J. 

(e)  Before  this  act  the  party  who  began  a  case  was  not  entitled  to  a  reply  in 
cases  where  his  adversary  refrained  from  adducing  evidence.  Often  his  adver- 
sary, to  prevent  him  from  having  a  reply,  intentionally  omitted  to  call  witnesses. 
In  such  cases  the  avowed  object  was  to  prevent  the  party  who  began  from  having 
the  last  word  with  the  jury,  and  thereby  producing  the  last  impression  upon  them. 
The  adversary  having  adduced  no  evidence,  it  was  always  ruled  that  inasmuch  as 
there  was  no  evidence  for  the  party  who  began  to  comment  upon,  there  was  no 
necessity  for  a  reply,  and  it  was  npon  this  ground  denied.  But  when  the  adver- 
sary's counsel  in  his  address  to  the  jury  stated  facts  without  intending  or  attempt- 
ing to  prove  them,  it  was  understood  that  the  presiding  judge  might,  in  his  dis- 
cretion, permit  a  reply:  Crerar  v.  Sodo  et  al,  1  M.  &  M.  85 ;  Naish  v.  Brown  el  al, 
2  C.  &  K.  219 ;  Arundell  v.  Hayes  et  al,  1  Hud.  &  B.  486 ;  Reordan  v.  Sullivan, 
Ir.  Cir.  Rep.  346.  But  statements  made  as  matters  of  inference  from  the  evidence 
did  not  give  a  right  of  reply:  Magrath  v.  Browne,  Arm.  Mac.  &  Og.  133.  The 
right  of  the  party  who  begins  to  address  the  jury  for  the  purpose  of  summing  up 
the  evidence  which  may  be  merely  his  own  evidence,  must  be  allowed  in  all  cases, 
that  is,  in  all  cases  where  there  is  evidence  to  be  summed  up,  which  means  evidence 
fit  to  be  submitted  to  a  jury:  see  Clark  v.  White,  Ir.  Cir.  Rep.  523.  It  is  for  the 
presiding  judge,  at  the  close  of  plaintiff's  ca6e,  if  he  be  the  party  who  began,  to 
decide  whether  there  is  or  is  not  such  evidence.  Hence,  if  his  decision  be  in  the 
negative,  there  is  no  evidence  to  sum  np,  and  consequently  no  right  to  plaintiff's 
counsel  to  make  a  second  address  to  the  jnry.    To  allow ,  counsel  to  address  the 
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on  the  other  sid«,  or  his  Counsel,  shajl  then  be  allowed  to 
open  his  case  and  also  to  sum  up  the  evidence  (if  any),  (/) 
and  the  right  to  reply  shall  be  the  same  as  at  present,  (g) 
19  Vic.  c.  43,  8.  157. 

jury  on  the  point  as  to  whether  there  is  evidence  or  not,  would  he.  to  cermit  an 
appeal  from  the  judge  to  the  jury,  and  would  be  manifestly  improper.  It  would 
be  wrong  to  allow  counsel  to 'argue  at  the  judge  through  the  jury:  Hodges  v.  ' 
Ancrum  et' al,  11  Ex.  214,  Piatt,  B.  duseniietite.'  IfTi'susual  for  spme  judges  of 
experience,  where  plaintiff 's  counsel  merely  "opens"  the  pfealdjngs,  hot  to  restrict 
him  to  "a  mere  summing  up"  where'  'defendant "  calls  "no  witnesses,  It  is  not 
usual  to  restrict  counsel  very  strictly  to'  the  summing  up,  espACJ.ally  if  no  ob- 
jection be  made  by  opposing  counsel :  see  Glenhie  v.  Gleniiie  el  al,  3  Sw.  & 
Tr.  109. 

(/)  It  has  been  held  in  trespass,  Where  there  are  several  defendants,  who, 
having  separate  defences  plead  by  several  attorneys,  and  at  the  trial  appear  by- 
separate  counsel,  that  the  latter  may  cross  examine  the  plaintiff's  witnesses,  and 
address  the  jury  separately :  Dixon  v.  Dane,  Arm.  Mac.  &  Og.  152. 

(g)  This  means  the1  general  reply,  that  is,  the  opener's  reply  upon  the  whole 
case  as  before  the  jury.  The  old  rule,  which  is  still  the  law,  is  thus  stated :  "The 
counsel  of  the  party  which  doth  begin  to  maintain  the  issue,  whether  of  plaintiff 
or  defendant,  ought  to  conclude."  Plaintiff,  if  the  party  to  begin  and  there 
are  several  issues  joined  some  of  which  only  are  upon  him,  may  do  one  of 
two  things,  either  anticipating  the  defence  to  go  into  the  whole  case  at  once, 
rebutting  the  anticipated  defence  as  he  proceeds,  or  content  himself  with  estab- 
lishing a  prima  facie  case,  reserving  his  evidence  in  reply  till  defendant  has 
established  his  defence:  Anon.  4  Ir.  L.  Eec.  O.S.  120;  Bali  v.  Mannion,  Cr.  & 
Dix.  Ab.  Not.  CaB.  75.  If  he  adopt  the  former  course  he  will  not  be  allowed  to  add 
further  evidence  in  reply:  Browne  v.  Murray,  E.  cfc  M.  254.  If  he  adopt  the  latter 
mode,  and  defendant,  besides  impeaching  the  prima  facie  case,  set  up  an  entirely 
new  case,  which  plaintiff  controverts  by  evidence,  then  defendant  is  entitled  to  a 
special  reply  to  the  evidence  so  produced,  and  plaintiff  to  the  general  reply  upon 
the  whole  case :  Meagoe  v.  Simmons,  3  C.  A  P.  75.  Thus,  where  in  an  action  on 
a  bill  plaintiff 's  counsel  made  out  a  prima  facie  case,  and  the  defendant's  counsel 
proved  usury,  thereupon  plaintiff  called  a  witness  in  reply  to  deny  the  usury, 
the  defendant's  counsel  was  held  entitled  to  address  the  jury  upon  plaintiff's  evi- 
dence in  reply,  and  plaintiff's  counsel  then  to  the  general  reply:  lb.  Where 
there  are  several  issues,  the  onus  of  proving  some  of  which  lies  on  the  plaintiff 
and  others  on  the  defendant,  the  practice  is.  for  plaintiff  to  begin,  and  prove  9uch 
of  the  issues  as  are  incumbent  on  him ;  the  defendant  then  does  the  same  on  Ms 
side;  afterwards  the  plaintiff  is  entitled  to  go  into  evidence  to  controvert. the 
defendant's  affimative  proofs;  the  defendant  is  then  entitled  to  a  special  reply 
on  the  fresh  evidence  in  support  of  his  affirmative,  and  then,  plaintiff  has  a. 
general  reply:  Best  oh  Eight  to  Begin,  101.  If  plaintiff,  after  his  case  is  closed, 
proves  a  document  which  is  important  for  his  case  by  one  of  the  defendant's  wit- 
nesses, the  defendant's  counsel  is  entitled  to  address  the  jury  in  reply,  but  Ms 
speech  must  be  confined  to  the  question  in  relation  to  which  the  document  was 
given  in  evidence :  Malone  v.  Hackelt,  Arm.  Mac,  &  Og.  349.^  So  Where  the 
opposing  counsel,  in  his  address  to  tbe  jury,  raises  any  point  of  law,  orcites  any 
case,  the  other  side  will  be  allowed  to  address  the  court  to  the  point  of  law  or 
observe  on  the  casecited  without  trenching  on  the  facts  In  question,  further  than 
is  necessarily  involved  in  the  discussion  of  the  point  or  case  in  question:  Best  on 
Eight  to  Begin,  101,  It 'would  seem  that  if  there  be  only  one  issue  on  the  record, 
and  it  lie  upon  plaintiff,  he  cannot  content  himself  with  a  prima  facie  case  in  the, 
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210.  Qi)  Upon  the  trial  of  any  cause,  a  witness  may  be  Cross-exam- 

,  .  i      i         1  •        •      ination  as  to 

cross-examined  as  to  previous  statements  made  by   him  in  previous 
writing,  or  reduced  into  writing,  (t)  relative  to  the  subject  in  writing. 
matter  of  the  cause,  (J)  without  such  writing  being  shown 

first  instance,  and  after  defendant  has  shaken  it,  call  further  evidence.  He  must 
put  forth  his  whole  evidence  in  the  beginning :  Jacobs  v.  Tarleton,  1 1  Q.  B.  421 ; 
see  also  Wright  v.  Wilcox,  19  L.  J.  C.  P.  333.  Evidence  in  reply  will  not  be 
allowed  merely  because  it  confirms  the  case  of  the  party  who  began.  It  must  be 
confined  to  rebutting  the  evidence  adduced  for- the  defence :  Rex  v.  Hilditch  et  al, 

5  C.  &  P.  299 ;  Browne  v.  Murray,  E.  &  M.  254 ;  Jacobs  v.  Tarlelon,  11  Q.  B.  421. 
And  yet  it  must  be  consistent  with  the  original  case :  Whiitinyham  v.  Bloxham. 
4  C.  &  P.  597.  It  is  for  the  presiding  judge  to  decide  as  to  the  admissibility  of 
evidence  offered  in  reply :  Wright  v.  Wilcox,  1-9  L.  J.  G.  P.  333 ;  see  further  Doc 
d.  Gosley  v.  Gosley.  2  Moo.  &  R.  243;  Briggs  v.  Aynsworth,  lb  168;  Osborn  et 
al  v.  Thompson,  lb.  254 ;  Anon.  3  Ir.  L.  E.  39.  Where  the  defence  of  forgery- 
was  setup  to  an  action  on  bills  of  exchange,  and  counsel  in  opening  the  plaintiff 's 
case  stated  that  the  only  issue  was  "  forgery  or  no  forgery,"  it  was  held  that 
counsel  in  reply  was  not  at  liberty  to  open  to  the  jury  the  question  as  to  whether 
the  defendant  by  hip  conduct  had  not  adopted  the  forgeries :  The  Provincial  Bank 
v.  Costelloe,  Arm.  Mac.  &  Og.  303;  for  had  thiavisw  of  the  case  been  opened  it 
might  have  altered  the  line. of  defence:  lb. 

(A)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  24.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  15.  Applied  to  crimi- 
nal cases;  Stat.  29  &  30  Vic.  cap.  41.  The  object  of  this  section  is  to  reverse 
a  rule  laid  down  in  the  Queen's  case,  2  B.  &  B.  286,  and  condemned  by  the  Com- 
mon Law  Commissioners. 

(i)  As  to  oral  statements  under,  similar  circumstances,  see  sectipn.215. 

(/)  That  is,  a  statement  made  at  any  time  previous  to  his  examination  in  chief, 
but  in  reference  to  the  subject  matter  of  the  cause.  The  latter  words  deserve 
especial  attention.  A  witness  cannot  be  contradicted  as  to  any  statement  provided 
it  be  in  any  may  connected  with  the  subject  matter  before  the  jury.  Contradiction 
if  allowed  on  every  pretence  would  involve  inextricable  confusion  by  the  produc- 
tion of  innumerable  collateral  issues  not  at  all  affecting  the  merits  of  the  cause. 
The  limitation  sought  to  be  imposed  would  appear  to  be  to  allow  contradiction  as 
to  statements  not  purely  collateral.  What  statements  are  collateral — what  not? 
In  Attorney-General  v.  Hitchcock,  1  Ex.  100,  Pollock,  C.  B.  observed,  "that  the 
statement  must  be  connected  with  the  issue  as  a  matter  capable  of  being  distinctly 
given  in  evidence,  or  it  must  be  so  far  connected  with  it  as  to  be  a  matter  which 
if  answered  in  a  particular  way  would  contradict  a  part  of  the  witness's  testi- 
mony ;  and  if  it  is  neither  the  one  nor  the  other  of  these,  it  is  collateral  to,  though 
in  some  sense  it  may  be  considered  as  connected  with,  the  subject  of  inquiry." 
Now  no  matter  is  capable  of  being  distinctly  given  in  evidence  that  is  not  rele- 
vant to  the  subject  matter  in  issue,  and  this  is  a  principle  which  extends  to  the 
several  sections  here  annotated.  The  question  as  to  what  evidence  is  relevant  to 
the  s  nbject  matter  at  issue  of  course  must  depend  upon  the  nature  of  the  cause 
and  the  issues  raised.  Reference  may  be  had  to  the  following  cases :  Gilbert  v. 
Gooderham  et  al,  6  U.  C.  C.  P.  39;  Calder  v.  Rutherford  et  al,  3  B.  &  B.  302 ;  Hey 
v.  Moorhouse,  6  Bing.  N.  C.  52 ;  Backhouse  et  al  v.  Jones  et  al,  lb.  65 ;  Rowe  v. 
Brenton,  8  B.  <fc  C.  758 ;  Tyrwhitt  y.  Wynne  et  al:,  2  B.  &  Al.  554 ;   Watts' v.  Lyons, 

6  M.  &  Gt.  1047;  Gerinh  v.  Chartier,  14  L.  J.  C.  P.  84;  Smethurst  v.  Taylor  et  al, 
14  L.  J.  Ex.  86 ;  Murray  v.  Gregory,  19  L.  J.  Ex.  355 ;  Alcock  v.  Royal  Exchange 
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to  him ;  (7c)  but  if  it  is  intended  to  contradict  the  witness  by 
the  writing,  his  attention  must,  before  such  contradictory 
proof  can  be  given,  be  called  to  those  parts  of  the  writing 
which  are  to  be  used  for  the  purpose  of  so  contradicting 
him ;  (Z)  and  the  Judge  at  any  time  during  the  trial,  may 

Insurance  Co.  18  L.  J.  Q.  B.  121;  Dairies  el  al  v.  Hartley.  3  Ex.  200;  Berry  v. 
Alderman,  13  C.  B.  674.  The  statement  must  be  one  made  by  the  witness  and 
not  by  third  parties  to  the  witness:  Macdonnell  v.  Evans,  11  C.  B.  930.  But  in 
Henman  v.  Lester,  12  C.  B.  N.  S.  776,  where  a  party  to  the  cause  gave  evidence 
in  support  of  his  own  case,  it  was  held  (Byles,  J.  dissentiente)  that  he  might  be 
asked  on  cross-examination,  with  a  view  of  testing  his  credit,  whether  a  certain 
action  had  not  been  brought  against  him  in  respect  of  a  similar  claim  upon  which 
he  had  given  evidence  and  was  defeated,  and  this  without  proof  of  the  record  or 
proceedings  in  that  suit. 

(4)  The  old  rule,  grounded  upon  the  principles  that  the  best  evidence  of  the  con- 
tents of  a  writing  is  the  writing  itself,  that  the  best  evidence  ought  to  be  producd, 
and  that  the  court  ought  to  be  put  in  possession  of  the  whole  document,  in  some 
cases  worked  unreasonably :  McEvoy  v.  Agar,  4  Ir.  Jur.  0.8.  336 ;  Hunter  v. 
Kehoe,  Ir.  T.  Rep.  350,  352/354.  355;  Pufolas  v.  Holland,  3  Ir.  L.  R.  533.  The 
rtfe  was  not  questioned  where  the  object  of  the  examining  counsel  was  to  estab- 
lish the  contents  of  a  written  document  as  a  fact  material  to  the  merits  of  a  cause. 
But  when  the  object  was  merely  to  test  the  memory  of  the  witness  or  to  discredit 
him,  the  application  of  the  rule,  though  supported  by  authority,  was  much  doubted 
by  eminent  lawyers.  Lord  Brougham  more  than  once  declared  that  the  rule,  as 
applied  to  the  latter  case,  could  not  be  defended,  but  was  founded  on  a  gross 
fallacy.  Upon  one  occasion  he  thus  forcibly  expressed  himself:  "  If  I  wish  to  put 
a  witness's  memory  to  the  test,  I  am  not  allowed  to  examine  him  as  to  the  con- 
tents of  a  letter  or  other  paper  which  he  has  written.  I  must  put  the  document 
into  his  hands  before  I  ask  him  any  questions  upon  it,  though  by  so  doing  he  at 
once  becomes  acquainted  with  its  contents,  and  so  defeats  the  object  of  my  inquiry. 
Neither  am  I  in  like  manner  allowed  to  apply  the  test  to  his  veracity ;  and  yet 
how  can  a  better  means  be  found  of  sifting  a  person's  credit,  supposing  his  memory 
to  be  good,  than  examining  him  as  to  the  contents  of  a  letter  written  by  him,  and 
which  he  believes  to  be  lost:"  Speech  on  Law  Reform,  Brougham's  Speeches,  IL 
447.  The  reasoning  contained  in  this  speech  has  now  prevailed.  In  Sladden  v. 
Sergeant  et  al,  1  F.  &  F.  322,  a  witness  was  cross-examined  as  to  the  contents  of  an 
affidavit  which  was  not  put  in  evidence,  it  was  objected  that  it  ought  to  be  put 
in,  but  Willes,  J.  overruled  the  objection  under  this  section.  When  at  quarter 
sessions  a  witness  for  the  crown  identified  a  prisoner  who  was  a  dark-haired  man, 
and  on  cross-examination  said  he  did  not  recollect  whether  or  not  he  had  deposed 
before  the  justices  of  the  peace  that  the  man  who  had  committed  the  assault  with 
which  the  prisoner  was  charged  was  "  a  fair-haired  man,"  it  was  held  that  the 
counsel  for  the  prisoner  was  entitled  to  give  evidence  that  the  witness  had  made 
such  a  statement,  without  producing  and  reading  any  part  of  the  witness's  depo- 
sitions :  Regina  v.  Conners,  4  Ir.  Jur.  N.S.  263.  But  see  Eegina  v.  Hamilton  el  al, 
16  U.  C.  C.  P.  340. 

(I)  This  is  a  limitation  engrafted  upon  the  rule  enacted  in  the  first  part  of  the 
section.  If  the  witness  wholly  deny  the  document  itself  or  any  statement  in  it, 
the  production  of  the  document  would,  it  is  apprehended,  be  considered  fresh  evi- 
dence, and  as  evidence  produced  by  the  party  cross-examining.  Should  this  be 
the  case,  then  the  opposite  party  would  be  entitled  to  re-examine.  The  question 
how  far  evidence  produced  i9  to  be  deemed  fresh  evidence  so  as  to  entitle  an 
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require  the  production  of  the  writing  for  his  inspection,  and 
he  may  thereupon  make  such  use  of  it  for  the  purposes  of  the 
trial  as  he  thioks  fit.  (m)     19  Vic.  c.  43,  s.  161. 

911.  M  A  witness  may  be  questioned  as  to  whether  he  Proofofpre- 

■  pi  •    i  •   \         j  vious  con- 

has  been  convicted  of  any  felony  or  misdemeanor,  (o)  and  miction  of  a 

upon  being  so  questioned,  if  he  either  denies  the  fact  or  re-  be  given  if 

fuses  to  answer,  (p)  the  opposite  party  may  prove  such  con-  &c. 

viction,  (y)  and  a  certificate  containing  }he  substance  and 

effect  only  (omitting  the  formal  part)  of  the  indictment  and 


adversary  to  re-examine,  is  not  affected  by  this  section.  Where  »,  witness  for 
plaintiff  swore  that  he  had  never  heard  of  a  certain  agreement  in  writing,  and  it 
was  thereupon  put  into  his  hands,  and  he  was  then  asked  by  defedant's  counsel  if 
he  had  ever  seen  any  agreement  respecting  the  matter,  to  which  he  replied, 
"Never  before  I  came  into  court,"  held  that  defendant,  wishing  to  have  it  read, 
could  only  do  so  by  putting  it  in  as  his  own  evidence :  Keys  v.  Marwood,  15  L.  J. 
C.  P.  207. 

(m)  To  prevent  abuse  of  the  facilities  given  by  the  former  part  of  this  section, 
this  proviso  is  added.  An  erroneous  ruling  under  this  section  is  not  per  se  ground 
for  a  new  trial:  Henman  v.  Lester,  12  C.  B.  N.S.  776. 

(n)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  25.  Apparently  founded 
upon  the  second  report  of  the  Common  Law  Commissioners,  section  16,  but  goes 
much  further  than  recommended  by  the  commissioners.  Applied  to  criminal 
cases :  Stat.  29  &  30  Vic.  cap.  41 ;  Stat.  Dom.  32  &  33  Vic.  c.  29,  s.  65. 

(o)  It  was  proposed  by  the  commissioners  that  only  questions  impeaching  the 
witness's  character  or  standing  should  be  put,  with  the  consequences  of  denial 
here  enacted,  when  such  questions  related,  to  "  perjury  or  any  other  form  of  crimen 
falsi."  It  will  be  perceived  that  by  virtue  of  this  section  the  questions  may  be 
put  as  to  previous  convictions  for  any  felony  or  misdemeanor.  A  denial  will  let 
in  the  proof,  in  contradiction  of  which  the  mode  is  in  this  section  described.  In 
any  event  the  questions  authorised  to  be  put  are  such  only  as  have  a  tendency  to 
affect  the  character  or  credit  of  witnesses.  Questions  tending  to  degrade  the 
character  of  the  witness  by  imputing  to  him  misconduct  not  amounting  to  legal 
criminality  remain  as  before  the  act:  Regina  v.  Garbett,  2  C.  &  K.  474;  see  as  to 
questions  tending  to  criminate  the  witness  as  to  subject  him  to  penalties,  note  s 
to  section  ,190.  If  the  reason  assigned  for  not  answering  be  insufficient,  the  wit- 
ness may  be  compelled  to  answer:  In  re  Aston,  27  Beav.  474:  Doe  d.  Marry 
Marr,  3  TJ.  C.  C.  P.  36. 

(p)  A  witness  so  interrogated  has  before  him  one  of  these  courses — to  admit 
the  crime,  deny  it,  or  refuse  to  answer.  If  he  admit,  there  will  be  no  necessity 
for  further  proceedings  to  establish  it.  If  he  deny  it  or  refuse  to  answer,  pro- 
ceedings may  be  had  under  this  section.  No  witness  can  be  excluded  on  the 
ground  of  crime :  Con.  Stat.  U.  C.  cap.  32,  s.  3 ;  but  proof  of  crime  may  lessen  the 
value  of  his  testimony  when  admitted. 

(?)  No  man  can  be  said  to  have  been  convicted  unless  the  judgment  of  the 
court  upon  the  indictment  against  him  has  been  pronounced :  see  Rex  ex  rel  Rey- 
nolds v.  Iiridger,  1  M.  &  W.  145 ;  Regina  v.  Whitehead,  2  Moo  C  C  181  ■  Buroess 
v.  Boetefeur,  7  M.  &  G.  481.  ' 
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conviction  for  such  offence,  (r)  purporting  (s)  to  be  signed 
by  the  Clerk  of  the  Court  or  other  officer  having  the  custody 
of  the  records  of  the  Court  at  which  the  offender  was  con- 
victed, (t)  or  by  the  Deputy  of  such  Clerk  or  Officer,  (for 
which  certificate  a  fee  of  one  dollar  and  no  more  may  be 
demanded  or  taken,)  shall,  upon  proof  of  the  identity  of  the 
witness  as  such  convict,  («)  be  sufficient  evidence  of  his  con- 
viction, without  proof  of  the  signature  or  the  official  character 
of  the  person  appearing  to  have  signed  the  certificate,  (y) 
19  Vic.  c.  43,  s.  162. 

312.  (a)  It  shajl  not  be  necessary  to  prove  by  the  attest- 

(r)  This  enactment  as  to  the  contents  of  the  certificate  is  substantially  the. 
same  as  Con.  Stat.  Can.  cap..99,  s.  72,  taken  from  Eng.  Stat,  7  &  8  Geo.  IV.  cap  28, 
sf  11.  And  under  the  latter,  a  certificate  from  a  clerk  of  assize  setting  forth  that 
the  prisoner  was  "  tried  and  convicted  "  of  felony,  but  not  showing  that  any  judg- 
ment bad  been  given  on  the  conviction,  was  held  insufficient:  Regina  v.  Ackroyd' 
et  al,  1  C.  &  K.  158 ;  see  further  Burgess  v.  Boelefeur,  JM.4G.  481 ;  Regina  v. 
Slonriill,  1  Cox  C.  C.  142.  At  one  time  the  conviction  could  only,  be  proved  by 
the  production  of  the  record  of  conviction :  Macdonnell  v.  Enans,  11  C.  B.  930,  per 
Cresswell,  J.  But  if  the  record  of  conviction  be  not  produced,  it  must  be  proved 
by  a  certificate,  as  in  this  section  provided;  neither  the  production  of  the  calen- 
dar of  the  sentences  signed  by  the  clerk  of  assize,  and  by  him  delivered  to  the 
governor  of  the  gaol,  nor  the  evidence  of  a  person  who  heard  sentence  passed,  is 
sufficient  as  a  substitute  for  the  record  of  conviction  or  a  certificate  thereof  under 
this  section :  Regina  v.  Bourdon,  2  C.  &  K.  3.66. 

(s)  Purporting.  The  exact  meaning  to  be  attached  to  this  word  may  be  gath- 
ered from  the  concluding  part  of  the  section,  to  the  effect  that  the  certificate  may 
be  produced  "  without  proof  of  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  the  same." 

(I)  This  means  an  officer  of  the  court  where  the  offender  was  convicted  or  an 
officer  having  the  custody  of  the  records  of  that  court.  A  certificate  from  the 
clerk  of  the  crown  as  to  convictions  at  courts  of  oyer  and  terminer  and  general 
gaol  delivery,  or  from  clerks  of  the  peace  as  to  convictions  at  quarter  sessions 
would  be  sufficient.    As  to  his  signature  see  Regina  v.  Parsons,,  L.  K.  1 C.  C.  24. 

(«)  The  identity  must  of  course  be  proved  by  evidence  aliunde  the  certificate. 
The  clerk  who  saw  the  prisoner  sentenced  or  the  gaoler  who  had  him  in  custody 
under  the  sentence  may  be  called  for  the  purpose :  see  Regina  v.  Crofts,  9  C.  & 
P.  219;  Regina  v.  Leng  et  al,  1  F.  &  F.  77;  s.  c  entitled  Regina  v.  Levy  et  al, 
8  Cox  C.  C.  73.  But  it  is  not  absolutely  necessary  to  call  as  a  witness  a  person 
who  was  present  at  the  trial.  It  is  in  general  enough  to  prove  that  the  witness 
is  the  person  who  underwent  the  sentence  mentioned  in  the  certificate. 

(v)  See  note  »,  tvpra. 

(a)  Taken  from  Eng.  Stat.  17  <fc  .18  Vic,  cap.  125,  s.  26.  Founded,  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  18.  Applied  to  crimi- 
nal cases:  Stat.  29  <&  30  Vic.  cap.  41 ;  Stat.  Dom.  32  <fc  33  Vic.  c.  29,  s.  66. 
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ing  witness  (6)  any  instrument  to  the  validity  of  which  attest-  At*^n|eed 
ation  is  not  requisite,  (c)  and  such  instrument  may  he  proved  not  Recalled 

^  >  v.  /  -  -where  none 

by  admission  or  otherwise,  as  if  there  had  been  no  attesting  wasrecuured 
witness  thereto.     19  Vie.  c.  43,  s.  163. 


(4)  i.  e.  Proof  by  the  subscribing  witness  may  be  made,  but  shall  not  be  neces- 
sary ;  .other  modes,  if  more  convenient,  may,  with  respect  to  the  writings  embraced 
within  this  section,  be  adopted. 

(c)  The  object  of  this  section  is  to.quajify  the,  rule  that  "before  an  attested  docu- 
mentcan  be' received:  in  evidence,  tie  attesting  witness  or  witnesses  most  be  called, 
or  his  or  their  absence  accounted  for:"  Doe  d  Sykea.it  al  v.  Dutnford,  2  M.  &  S.  62 ; 
Curriev.  Child etal>Z Camp.  283.;  Tliggs v ■'.  Dixon,  2-Stark. .180 ;,Cussons v. Skinner 
'etal,  11  M.  &  W.  161';  Doed.  McDonalds.  Twigg.etal,  5  U.  C.  Q- B-  167 ;  Bennett 
v.  McDonald,  MS,  't.  T.  3  Vic.  R.  <fe  H.  Dig. .".  Evidence,"  v.  2 ;  .'fylderi  v.  Bullen, 
3  TT..O.Q.  B.  10;  Fish-mongers'  Co,  v.  DAmsdaleeLal,  12  C.  B.  Wl\  "Smitliwkke  v. 
Peary,  1  Ir.  C.  L.  R.  344.  Some  documents  ire.  often  unnecessarily  attested. 
Attestation  at  common  law  Is  unnecessary. .  It  is  only  requisite  when  made  so 
by,  some  statute,  rule  of  court,,p.ower,  or  other  act  passed  or.  made  by  public 
bodies  or  private  individuals  having  authority  tafmpose  the  obligation.  Such, 
for  example,  wills  under  the  Eng.  Stat,  of  Oar.  it  as  amended  by  bur  Con.. Stat. 
U.  0.  cap.  82,  s.  13;  memorials  to  deeds  under  our  Stat.  Ont.  3.1- .Vic.  cap.  20;  or 
appointments  to  be  made  in  the  presence  of  witnesses,  as  prescribed  in  the  power 
creating  the  right  to  appoint:  see  further  Taylor  on  Evidence,  s,  1038.  But  no 
law  makes  attestation  necessary  to  the  validity  of  a  promissory  note  or  bill 
of  exchange.  These  and  such,  like  documents  may  be  proved  with  much  less 
expense  than  by  the  production  of  a  subscribing  witness,  whose  .residence  may 
be  difficult  to  find,  or,  if  found,  far  from  the  place  of  the  trial,  and  who,  if  pro- 
duced, in  all  probably  will  only  be  able  to  speak  as  to  his  signature  but  not  as 
to  the  circumstances  under  which  the  writing  was  signed.  It  is  now  enacted 
that  any  instrument,  though  attested,  to  the  validity  of  which  attestation  is  not 
requisite,  may  be  proved  "by  admission  or  otherwise  as  if  there  had  been  no 
attesting  witness."  But  even  before  this  act,  in  an  action  on  an  attested  promis- 
sory note,  it  was  considered  repugnant  to  reason  to  hold,  it  indispensable  to  pro- 
duce the  subscribing  witness,  when  the  defendant  had  admitted  his  signature, 
under  circumstances  which  precluded  him  from  disputing  the  note :  Perry  v.  Law- 
less, 5  U.  C.  Q.  B,  514.  Nor  was  it  necessary  to.  call  the  subscribing  witness  when 
the  document  was  proved  by  secondary  evidence,  for  instance,  the  production  of 
a  copy :  Poole  et  al  v.  Warren,  8  A.  &.  E;  582.  And  it  was  held  where  a  party 
refused  to  produce  a  deed  at  a  trial,  and  a'  copy  of  it  was  in  consequence  duly 
proved,  that  the  party  could  not  afterwards  exclude  the  copy  by  producing  the 
original,  and  requiring  it  to  be  proved  by  the  attesting  witness.:  Edmonds  v. 
Challis  et  al,  6D,  tiit.L.  681.  The  test  in  every  case  will'  be?— is  this  document 
one  that  requires  attestation  to  make  it, au valid  instrument?  If  it  be,  the  wit- 
ness must  be  called,  or  his  absence  accounted  for,  or  his,  signature  proved,: 
Bowman  v.  Hodgson,  L.  "B.  1  P.  $  D.  362.  Unless  the  instrument  prove  itself 
by  age  or  proper  custody :  Mytton  v.  The  Churchwardens  and  Overseers,  of  the. 
Poor  of  Tliombury,  29  I».  J,  IflJ.  C.  10.9.  \Shere  proof  must  be  given  of  the 
attestation,  the  necessity  for  calling  the  attesting  witness  cannot  be  avoided  by 
putting  the  party  to  the  deed,  and  against  whom  it  is  sought  to  be  used,  into  the 
witness-box,  and  extracting  an  admission  of  the  execution  from  him:  tyJtyman  v. 
Garth,  8' Ex.  803.  It.  is  a  questiqn  whether  an  attorney  who  attests  a  document 
(cognovit  or  warrant  of  attorney,  R.  G.  pr.  2.6,  or  satisfaction  piece,  K.  G.  pr. 
64)  by  direction  of  the  court  can  be  considered  an  attesting  witness  within  the 
principle  of  the,  qases:  see  Bailey  v.  Mdwell,  2  X>.  &  L.  245;  Streeler  v.  Barttett, 
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313.  (d~)  Comparison  of  a  disputed  writing  with  any 
of  disputed  writing  proved  to  the  satisfaction  of  the  Judge  to  be  genu- 
genu?ne.wl     ine,  (e)  shall  be  permitted  to  be  made  by  witnesses;  (/) 

5  C.  B.  562 ;  Pocock  v.  Pickering,  21  L.  J.  Q.  B.  365 ;  see  further  Deffell  el  al  v. 
White,  L.  R.  2  C.  P.  144.  It  is  doubtful  whether  a  dee-!!  can,  in  an  ex  parte  case,  be 
legally  proved  except  by  the  subscribing  witness  when  it  is  attested.  In  a  recent 
case  it  was  said  by  Vice-Ohancellor  Kindersley  that  it  could  not  be :  In  re  Reay, 
1  Jur.  N.S.  222 ;  but  Mr.  Taylor  pronounces  the  decision  in  this  case  to  be  a  mis- 
chievous doctrine,  and  hopes  that  it  will  not  become  established  law:  Taylor  on 
Evidence,  section  1640;  see  also  Jearradv.  Tracey,  7  L.  T.  N.S.  654. 

(d)  Taken  from  Eng.  Stat.  17  &  IS  Vic.  cap.  125,  s.  27.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  19.  Before  this  act, 
whenever  the  genuineness  of  a  writing  was  in  dispute,  it  was  not  allowable  to  put 
in  evidence  other  writings  by  the  same  party  admitted  or  proved  to  be  genuine, 
for  purposes  of  comparison,  when  the  latter  were  not  directly  connected  with  the 
subject  matter  of  the  cause.  A  witness  might  speak  from  previously  having  seen 
the  party  write,  or  from  having  received  writings  from  him,  the  genuineness  of 
which  there  was  no  reason  to  doubt,  but  could  not  at  the  trial  compare  any  such 
writing  with  the  one  in  dispute,  so  as  to  pronounce  an  opinion  upon  the  genuine- 
ness of  the  latter. 

(e)  For  convenience  of  expression  the  writing  here  mentioned  may  be  described 
as  the  "standard."  Before  admission  it  must  be  "proved  to  the  satisfaction  of 
the  judge  to  be  genuine."  The  mode  of  proof,  it  is  understood,  must  be  legal 
proof.  The  "  standard  "  may  be  and  in  most  cases  will  be  collateral  to  the  issues 
between  the  parties,  and  as  a  foundation  for  future  evidence  must  be  established 
to  be  genuine.  In  the  case  of  Moss  v.  Truscott,  which  was  tried  at  the  Warwick 
summer  assizes,  1856,  before  the  then  chief  justice  of  the  Common  Fleas,  it  waB 
proposed  to  put  in,  for  the  purpose  of  comparison  only,  certain  documents  which 
were  not  admitted  to  be  in  the  handwriting  of  the  defendant.  The  learned  judge 
observed  that  he  and  not  the  jury  must  try  in  the  first  instance  the  collateral 
question  whether  those  documents  were  genuine,  and  he  observed  that  practically 
the  effect  would  be  to  leave  the  whole  question  to  him  without  the  jury :  Markham's 
0.  L.  P.  Act,  3  ed.  p.  165 ;  see  further  Egan  v.  Cowan,  SO  L.  T.  Rep.  223.  Where 
a  document  is  tendered  in  evidence  for  the  purpose  of  contradiction,  and  its  genuine- 
ness is  disputed,  a  collateral  issue  of  fact  is  at  once  raised:  Cooper  v.  Dawson,  1 F.  & 
F.  650.  W  hen  such  collateral  issues  arise,  and  evidence  in  relation  to  them  becomes 
admissible  at  a  stage  of  the  case  when  it  would  otherwise  be  excluded,  such  evi- 
dence should  be  treated  as  applicable  to  the  case  generally :  The  Royal  Canadian 
Bank  v.  Brown  et  al,  27  U.  C.  Q.  B.  41.  A  judge  at  nisi  prius  admitted  an  anony- 
mous letter  for  the  purpose  of  comparison  of  handwriting.  The  letter  had  not 
been  regularly  proved,  having  been  handed  casually  to  a  witness  without  the 
attention  of  the  court  or  opposite  counsel  being  called  to  it  until  the  summing  up 
of  the  defendant.  The  plaintiff  at  this  stage  of  the  proceedings  denied  that  the 
letter  was  in  his  handwriting.  There  was  a  verdict  for  the  defendant.  The  court 
set  aside  the  verdict  on  the  ground  .that  an  improper  use  was  made  of  the  letter, 
the  plaintiff  not  having  been  duly  apprised:  Egan  v.  Cowan,  30  L.  T.  Rep.  223. 

(/)  The  reasons  that  prompted  the  commissioners  to  recommend  the  changes 
carried  into  effect  by  this  section  are  thus  given : — "  It  seems  to  us  indefensible 
in  principle  to  allow  a  witness  to  institute  a  comparison  with  the  recollection  of 
writings  which  he  may  have  seen  long  ago,  and  of  which  but  a  faint  trace  may 
remain  on  his  mind,  and  yet  to,prohibit  a  fresh  comparison  with  genuine  writings, 
more  especially  when  for  the  purpose  of  trying  the  accuracy  of  the  witness,  it  is 
proposed  to  try  the  test  of  requiring  his  judgment  on  writing  which  is  not  disjmttd. 
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and  such  writings  and  the  evidence  of  witnesses  respecting 

Still  less  defensible  in  our  view  is  it  to  leave  the  jury  to  act  on  the  judgment  of  a 
witness,  who  after  all  can  only  form  that  judgment  on  a  comparison  of  the  disputed 
writing  with  others,  and  yet  to  deny  the  jury  the  opportunity  of  forming  their 
own  judgment  on  the  same  materials."  The.  real  change  wrought  by  this  act  is 
to  allow  the  "  standard  "  to  be  substantially  produced  in  court  instead  of  being 
ideal  as  formerly.  And  being  produced,  proved,  and  admitted,  it  is  as  much 
tributary  to  the  judgment  of  the  jurors  as  of  the  witness.  The  general  wording 
of  the  section  under  consideration  may  perhaps  be  held  to  admit  of  the  production 
of  experts,  or  men  whose  business  it  is  to  compare  styles  and  character  of  writing, 
and  who  in  consequence  are  skilled  in  that  science,  if  such  it  may  be  termed. 
This  description  of  testimony  may,  at  least,  it  is  conceived,  be  received  as  rebut- 
ting evidence.  All  evidence  of  handwriting,  except  when  the  witness  sees  the 
document  written,  is  in  its  nature  comparison ;  it  is  the  belief  which  a  witness 
entertains  upon  comparing  the  writing  in  question  either  with  an  exemplar  in  his 
mind,  derived  from  some  previous  knowledge,  or  from  an  exemplar  exhibited  to 
him  when  testifying.  As  to  the  first  part,  the  knowledge  of  the  proposition  may 
have  been  acquired  either  by  seeing  the  party  write,  in  which  case  it  will  be 
stronger  or  weaker  according  to  the  number  of  times  and  periods  and  other  cir- 
cumstances under  which  the  witness  has  seen  the  party  write:  Garrells  v.  Alex- 
ander, 4  Esp.  37;  Powell  v.  Ford,  2  Stark.  164;  Lewis  et  al  v.  fiapio,  M.  &  M. 
39 ;  or  the  knowledge  may  have  been  acquired  by  the  witness  having  seen  letters 
or  other  documents  professing  to  be  the  handwriting  of  the  party,  and  having 
afterwards  communicated  personally  with  the  party  upon  the  contents  of  those 
letters  nr  documents,  or  having  otherwise  acted  upon  them  by  written  answers 
producing  further  correspondence  or  acquiescence  by  the  party  in  some  matter  to 
which  they  relate,  or  by  the  witness  transacting  with  the  party  some  business  to 
which  they  relate,  or  by  any  other  mode  of  communication  between  the  party  and 
the  witness,  which  in  the  ordinary  course  of  transactions  induces  a  reasonable  pre- 
sumption that  the  letters  or  documents  were  the  handwriting  of  the  party:  Lord 
Ferrers  v.  Shirley,  Fitz.  195;  Buller's  Nisi  Prius,  236;  Carey  v.  Pitt,  Peake,  Add. 
Ca.  130 ;  Tharpe  v.  Gwburne,  2  C.  &  P.  21 ;  Harrington  v.  Fry,  R.  &  M.  90;  evidence 
of  the  identity  of  the  party  of  course  being  added  aliunde  if  the  witness  be  not 
personally  acquainted  with  him.  These  were  the  only  two  modes  of  acquiring  a 
knowledge  of  handwriting  which  have  hitherto  been  considered  sufficient  to  ejititle 
a  witness  to  speak  as  to  his  belief  in  a  question  of  handwriting:  Rex  v.  Valor, 
4  Esp.  117 ;  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  703 ;  Fitzwalter  Peerage  Case, 
10  CI.  &  Fin.  193 ;  see  also  Griffita  v.  Ivery,  11  A.  &  E.  322 ;  Hughes  v.  Rogers, 
8  M.  &  W.  123;  Young  v.  Honner,  2  Moo.  &  R.  536.  But  as  to  the  second  part  of 
the  proposition  above  stated  and  that  which  now  constitutes  a  third  mode.  It  is 
by  satisfying  the  witness  by  some  information  or  evidence  that  a  written  paper  is 
in  the  handwriting  of  the  party,  and  then  desiring  him  to  study  that  paper,  so  as 
to  refresh  his  knowledge  of  the  handwriting  of  the  party,  and  fix  an  exemplar  in 
his  mind,  and  asking  his  belief  respecting  it,  or  perhaps  (sed  qu.)  by  merely  put- 
ting certain  papers  into  the  witness's  hands  .without  telling  him  who  wrote  them, 
and  desiring  him  to  study  them  and  acquire  a.  knowledge  of  the  handwriting,  and 
afterwards  showing  him  the  writing  in  dispute,  and  asking  his  belief  whether  they 
are  written  by  the  same  person :  Doe  d  Mudd  v.  Suckermore,  5A.4E.  703.  In 
on  action  for  libel  charging  the  plaintiff  with  having  in  a  letter  published  a  libel 
on  the  defendant,  to  which  the  defendant  pleaded  in  justificatian  that  the  plaintiff 
did  in  fact  publish  the  libel  in  question,  and  it  appeared  that  in  the  libel  thus 
alleged  to  have  been  written  by  the  plaintiff,  the  name  of  the  defendant  was  spelt 
in  a  peculiar  way :  Held,  in  order  to  prove  that  the  plaintiff  wrote  the  libel,  other 
documents  written  by  him,  in  which  the  name  was  so  spelt,  were  receivable  in 
evidence :  Brookes  v.  Tichborne,  5  Ex.  929. 
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the  same,  may  be  submitted  to  the  Court  and  Jury,  (g\  aj 
evidence  of  the  genuineness  or  otherwise  of  the  writing  in 
dispute.  '  19  Vic.  c.  43-  s.  164. 

314.  (h)  A  patty  producing  a  witness  shall  not  be  allowed 
party  may    to  impeach  his  credit  by  general  evidence  of  bad  character  (%) 

{g)  That  proof  of  handwriting  may  be  submitted  to  the  consideration  of  a  jury, 
like  every  other  species  of  evidence,  is  abundantly  clear.  From  the  highest 
degree  of  certainty,  carrying  with  it  perfect  assurance  and  conviction,  to  the 
lowest  degree  of  probability  upon  which  it  is  found  to  be  unsafe  to  act,  it  may  be, 
and  constantly  is,  so  submitted :  Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  719,  «n> 
Williams,  J.  The  writings  or  "standards"  collaterally  introduced  and  the  evidence 
of  witnesses  respecting  the  same  may  now  both  be  submitted  to  the  jury.  It  is 
for  them  to  exercise  an  independent  judgment  upon  the  testimony  of  the  witnesses 
and  by  a  process  of  reasoning  in  many  respects  similar  to  that  of  the  witnesses 
but,  in  view  of  the  wliole  case  submitted,  of  a  much  more  extended  and  compre- 
hensive character.  In  Birch,  v.  Midgilody,  1  F.  &  F.  270,  in  an  action  on  a  bill  of 
exchange,  the  acceptance  being  denied,  documents,  such  as  receipts,  &c.  not  rele- 
vant to  the  issue,  but  found  to  be  in  the  handwriting  of  defendant,  were  allowed 
to  be  put  in  evidence  for  the  purpose  of  comparison.  So  where  an  attesting  wit- 
ness on  cross-examination  denied  his  handwriting,  other  documents  admitted  by 
him  to  be  genuine  were  submitted  to  the  jury  for  the  purpose  of  comparison: 
Cresswell  v.  Jackson,  2  F.  &  F.  24.  The  question  being  whether  a  memorandum 
was  in  the  handwriting  of  the  defendant,  and  he  Tiaving  in  the  course  of  his  cross- 
examination  been  induced  to  write  something  on  a  piece  of  paper,  this  was  allowed 
to  be  shown  to  the  jury  for  the  purpose  of  comparison  of  handwriting  under  this 
section :  Cobbett  v.  Kilminsler,  4  F.  &  F.  490,  coram  Martin,  B. ;  see  further  Doe 
d.  Devine  ct  al  v.  Wilson  el  at,  10  Moore  P.  C.  530.  On  a  comparison  of  handwrit- 
ing, both  documents  must  of  course  be  before  the  jury:  Arbon  v.  Fussell,  3 1.  4 
F.  152. 

(A)  Taken  from  Eng.  Stat.  17  <fc  18  Vic.  cap.  125,  s.  22.  Founded  upon  th« 
second  report  of  the  Common  Law  Commissioners.  Applied  to  criminal  cases: 
see  Stat.  29  &  30  Vic.  cap.  41 :  Stat.  Dom.  32  &  33  Vic.  cap.  29,  s.  68.  The  origin  of 
the  section  appears  to  be  the  Mew  York  Civil  Code,  ss.  1845, 1848.  And  the  section 
itself  settles  a  question  which  for  a  long  time  has  caused  great  difficulty  in  the  Eng- 
lish system  of  jurisprudence.  The  law,  with  attendant  difficulties,  as  it  stood  before 
this  act,  is  thus  put  by  the  commissioners :  "It  occasionally  happens  that  a  witness 
called  by  a  party  in  a  cause,  under  a  belief  that  he  will  prove  a  certain  fact,  turns 
round  upon  the  party  calling  him  and  proves  directly  the  reverse.  The  party  is  of 
course  not  precluded  from  proving  by  other  testimony  what  the  witness  has  nega- 
tived: see  Hardsell  v.  Jarman,  Bull  N.  P.  297;  Goodlitle  v.  Clayton  et  al,  4  Burr. 
2224;  Bradley  v.  Rieardo,  8  Bing.  57;  Friedlander  v.  The  London  Assurance  Co. 
4  B.  &  Ad.  193 ;  Palmer  v.  Trower,  22  L.  J.  Ex.  32;  but  ought  he  to  be  allowed 
to  discredit  the  witness  by  impeaching  his  veracity  or  credit  by  showing  that  he 
has  made  previous  statements  at  variance  with  the  evidence  he  has  given  in  the 
bex  ?  The  decisions  are  conflicting ;  the  weight  of  authority  tends  to  establish 
the  negative,  while  the  weight  of  reason  and  argument  appears  to  be  decidedly  in 
favour  of  the  affirmative:"  Second  report,  section  13.  The  latter  has  been  sup- 
ported by  Starkie,  Phillips  and  Taylor,  in  their  several  treatises  on  evidence,  and 
is  the  view  adopted  by  the  legislature  in  this  act. 

(i)  There  is  reason  and  authority  for  this  position.  If  the  party  producing  a 
witness  is  prepared  to  give  general  evidence  of  bad  character,  why  does  he  pro- 
duce him  at  all  ?  To  produce  a  witness  under  such  circumstances,  if  undisclosed, 
would  be  a  fraud  upon  the  court.   The  conduct  of  the  party  producing  him  would 
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but  in  case  the  witness,  in  the  opinion  of  the  Judge,  proves  discredit  his 
adverse,  '(j)  such  party  may  contradict  him  by  other  evi-  ness. 
dence,  (/«)  or  by  leave  of  the  Judge,  (I)  may  prove  that  the 
witness  made  at  other  times  a  statement  inconsistent  with  his 


be  most  reprehensible.  His  object  would  be  to  keep  secret  the  Infamous  character 
of  the  witness,  so  long  as  that  witness  served  the  purpose  intended,  but  to  expose 
him  the  moment  he  became  intractable.  A  party  producing  such  a  witness  should 
never  be  allowed  to  say  at  one  moment  that  he  is  a  man  of  good  character,  and 
at  the  next  that  he  is  quite  the  contrary.  His  veracity  is  endorsed  by  his  pro- 
duction. His  conduct  is  at  the  risk  of  the  party  producing  him,  who,  if  disap- 
pointed in  his  expectations,  is  justly  punished  for  his  attempted  deceit :  see  Mocr 
et  al  v.  Ambrose,  3  B.  &  C.  746. 

(j)  A  reference  to  the  presiding  judge  is  here  intended.  If  in  his  opinion  the 
witness  prove  adverse,  then,  &c.  Whether  adverse  Or  not  is  for  the  judge  and 
not  for  the  court  to  determine:  see  Greenvugh  v.  Eceles  et  al,  5  C.  B.  N.9.  786. 
The  word  "  adverse "  as  here  used  means  hostile,  and  not  Bimply  unfavour- 
able :  Coles  v.  Coles  et  al,  L.  E.  1  P.  &  D.  70.  It  is  for  the  judge  to  see  whether 
the  proposed  evidence  is  controversial  or  be  inconsistent  with  the  witness's  pre- 
sent statement,  and  it  is  for  the  jury  finally  to  decide  this  when  the  evidence  has 
been  left  to  them :  Jackson  et  we  v.  thomason,  1  B.  <fe  S.  74S.  Erie,  J.  in  Dear  v. 
Knight,  1  F.  <fc  F.  433,  held  a  witness  "adverse"  simply  because  he  made  a  state- 
ment contrary  to  what  he  was  called  to  prove ;  and  again  in  effect  so  held  in 
Pound  v.  Wilson,  4  F.  &  F.  301.  Where  in  trespass  against  the  sheriff  in  seizing 
goods,  the  plaintiff  called  the  witness  who  made  the  seizure  and  sale,  who  swore 
that  the  plaintiff,  after  giving  notice  of  claim,  withdrew  the  claim,  and  the  plain- 
tiff offered  evidence  to  disprove  the  alleged  faet  of  withdrawal,  which  evidence 
was  rejected,  and  it  appearing  that  thiB  section  was  not  brought  under  the  con- 
sideration of  the  learned  judge,  the  court  ordered  a  new  trial:  Robinson  v.  Rey- 
nolds, 22  U.  C.  Q.  B.  560. 

Qe)  Before  the  C.  L.  P.  Act,  the  rule  on  this  subject  was  thus  laid  down  in 
Buller's  N.  P.  297 :  "  A  party  never  shall  be  permitted  to  produce  general  evi- 
dence to  discredit  his  own  witness.  *  *  But  if  a  witness  prove  facts  in  a  cause 
which  make  against  the  party  who  called  him,  yet  the  party  may  call  other  wit- 
nesses to  prove  that  those  facts  were  otherwise ;  for  such  facts  are  evidence  in 
the  cause,  and  the  other  witnesses  are  not  called  directly  to  discredit  the  first 
witness,  but  the  impeachment  of  his  credit  is  incidental  and  consequential  only." 
Per  Cockburn,  C.  J.  in  Oreenmgh  v.  Eecles,  7  W.  E.  341 :  "  I  think  in  the  act 
there  has  been  a  great  blunder  made  by  those  who  framed  this  section,  and  in 
the  legislature  by  those  who  adopted  it.  Instead  of  the  clause  as  to  the  opinion  of 
the  judge  as  to  the  witness  being  adverse  being  made  to  precede  the  third  branch 
of  the  section,  it  has  been  made  to  precede  the  second  branch.  The  better  plan 
is  to  consider  that  the  second  part  of  the  section  is  superfluous."  And  per  Wil- 
liams, J.  in  same  case:  "It  is  impossible  to  suppose  the  legislature  could  have 
really  intended  to  impose  any  fetter  whatever  on  the  right  of  a  party  to  contra- 
dict his  own  witness  by  other  evidence  relative  to  the  issue — a  right  not  Only 
established  by  authority,  but  founded  on  the  plainest  good  sense." 

(I)  "Even  if  the  lord  chief  justice  had  been  wrong,  I  should  have  been,  as  at 
present  advised,  of  opinion  that  we  have  no  jurisdiction  to  renew  his  ruling.  In 
order,  no  doubt,  to  prevent  the  increase  of  causes  of  new  trial,  the  legislature 
have,  as  it^appears  to  me,  in  terms  made  the  opinion  of  the  judge,  on  this  point, 
abBolutej  and  therefore  final:"  Oreenough  v.  -Secte*  et  al,  5  C.  B.  NS  806  per 
Willes,  J.  ■  >  r 
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present  testimony ;  (m)  but  before  such  last  mentioned  proof 
can  be  given,  the  circumstances  of  the  supposed  statement, 

(to)  A  good  example,  and  the  one  commented  upon  by  the  commissioners,  is 
involved  ia  Wright  v.  Beckett,  1  Moo.  &  E.  414.  It  was  an  action  of  trespass  quart 
clausum  /regit,  brought  to  try  the  question  whether  the  plaintiff  had  exclusive 
right  to  the  soil  of  a  piece  of  land.  His  counsel  adduced  four  witnesses,  whose 
evidence  established  that  he  and  his  predecessors  had  exercised  immemorial  acts 
of  ownership  over  it.  He  produced  a  fifth  witness  to  prove  the  same  fact;  but 
this  witness  contradicted  the  previous  witnesses.  Thereupon  the  plaintiff's  coun- 
sel asked  him  if  he  had  not  given  a  different  account  of  the  facts  to  plaintiff's 
attorney  a  few  days  before.  The  question  was  objected  to,  but  allowed  to  be  put. 
The  answer  was  evasive,  whereupon  plaintiff's  counsel  called  plaintiff's  attorney, 
and  asked  him  whether  the  witness  had,  upon  the  occasion  referred  to,  given  him 
an  account  different  to  that  given  at  the  trial.  This  also  was  objected  to,  but 
allowed  to  be  put.  Afterwards  a  motion  for  a  new  trial  was  made  upon  the  ground 
that  the  question  ought  not  to  have  been  allowed ;  but  as  the  court  was  equally 
divided,  no  rule  was  granted :  see  also  Rex.  v.  Oldroyd,  B.  &  B.  C.  C.  88 ;  Dunn 
v.  Aslett,  2  Moo.  &  B.  122.  Where  in  an  action  for  damages  done  to  plaintiff's 
mare  by  four  "ferocious  and  mischievous  dogs"  of  defendant,  the  witness  far  r' 
plaintiff,  called  to  prove  the  mischievous  nature  of  the  dogs,  and  defendant's 
solicitor  proved  quite  the  contrary,  the  court  refused  to  allow  plaintiff  to  call  an 
attorney's  clerk  to  show  that  the  witness  had  made  a  different  statement:  Seed  v. 
King,  30  L.  T.  Bep.  290.  In  Faulkner  v.  Brine  et  al,  1  F.  <fc  F.  254,  the  defendant's 
attorney  was  allowed  to  be  called  to  show  that  a  witness  had  given  to  him  a 
materially  different  statement  to  that  which  he  gave  in  court.  So  in  Bear  v. 
Knight,  I  F.  <fc  F.  433,  the  defendant  was  allowed  to  cantradict  his  own  witness 
by  showing  a  statement  made  by  him  contrary  to  his  sworn  testimony  in  the  box. 
But  it  is  not  necessary  that  the  two  statements  should  be  absolutely  at  variance. 
It  is  enough  if  in  the  opinion  of  the  judge  the  evidence  offered  has  a  tendency  to 
contradict :  Jackson  et  ux  v.  Thomason,  1  B  &  S.  745.  A  series  of  letters  may  be 
used  for  the  purpose,  though  one  only  is  inconsistent :  lb. ;  see  further  Cresswell 
et  al  v.  Jackson  et  al,  4  F.  <fc  F.  1 ;  Coles  v.  Coles  et  al,  L.  B.1P.4  D.  70 ;  see  also 
Ryberg  v.  Ryberg  et  al,  32  L.  J.  Pr.  <fc  Mat.  112;  in  which  the  court  and  counsel 
engaged  appear  to  have  inadvertently  ignored  the  existence  of  this  section.  The 
right  to  contradict  witnesses  under  this  section  applies  only  to  witnesses  produced 
by  a  party,  who,  upon  their  examination-in-chief,  prove  adverse  to  the  party  pro- 
ducing them.  When  produced  by  the  opposite  party,  the  right  to  contradict  them 
upon  cross-examination  exists  independently  of  this  section :  see  notes  to  section 
215.  The  section,  in  effect,  lays  down  three  rules  as  to  the  power  of  a  party 
to  discredit  his  own  witness : 

1.  He  shall  not  be  allowed  to  impeach  his  credit  by  general  evidence  of  his  bad 
character. 

2.  He  may  contradict  him  by  other  evidence  relevant  to  the  issue. 

3.  He  may  prove  that  he  has  made  at  other  times  a  statement  inconsistent  with 
his  present  testimony. 

"  The  law  relating  to  the  first  two  of  these  rules  was  settled  before  the  passing 
of  the  act,  while  as  to  the  third  the  authorities  were  conflicting — that  is  to  say, 
the  law  was  clear  that  you  could  not  discredit  your  own  witness  by  general  evi- 
dence of  bad  character,  but  you  might  nevertheless  contradict  him  by  other  evi- 
dence relevant  to  the  issue.  Whether  you  could  discredit  him  by  proving  that 
he  had  made  inconsistent  statements,  was  to  some  extent  an  unsettled  point:" 
Greenough  v.  JEccles  et  al,  6  C.  B.  N.S.  802,  per  Williams,  J.  To  contradict  a  wit- 
ness does  not  necessarily  mean  to  discredit  him  in  the  sense  in  which  the  latter 
word  is  commonly  understood  by  lawyers :  see  Prescott  v.  Flinn  et  al,  9  Bing.  19; 
Tennant  v.  Hamilton,  7  CI.  &  Fin.  122.     In  cross-examining  a  witness  for  the  P'ir- 
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sufficient  to  designate  tHe  particular  occasion,  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked  whether  or  not 
he  did  make  such  statement.  (ri)     19  "Vic.  c.  43,  s.  159. 

S2S.5.  (?)  If  a  witness,  upon  cross-examinaition  as  to  a  for-  proof  of  ram- 
mer statement  made  by  him  relative  to  the  subject  matter  of  statements 
the  cause,  (j>)  and  inconsistent  with  his  present  testimony,  (g)  ^Ltnels™56 
does,  not  distinctly  admit  that  he  did  make  such  statement, 

pose  of  testing  his  credit  great  caution  is.  required.  If  the  question  put  to  him  be 
relevant,  his  answer  may  be  contradicted  by  independent  evidence ;  but  if  irrele- 
vant there  can  be,  as  a  general  rule,  no  contradiction,  and  his  answer  is  conclu- 
sive: see  section  215,  To  admit  evidence  contradictory  of  irrelevant  statements 
would  lead  to  inextricable  confusion  by  raising  in  a  suit  an  endless  series  of  col- 
lateral issues:  Attorney-General  v.  Hiichcoeh,  I  Ex.  91.  Again,  an  adverse  witness 
has  no  right,  on  cross-examination,  to  mate  voluntary  statements  against  the  party 
examining  him  which  he  could  not  give  in  the  examination-in-chief.  Such  state- 
ments, if  made,  should,  upon  application  of  the  party  prejudiced,  be  expunged  from 
the  judge's  notes,  otherwise  the  examining  party  will  be  bound  by  them  as  his  own 
evidence,  and  his  opponent  entitled  to  re-examine  the  witness  upon  such  new  or 
collateral  matter :  Blewett  v.  Tregonning,  3  A.  &  E.  554. 

(m)  As  time,  place,  &c.  and  other  circumstances  calculated  to  refresh  the  memory 
of  the  witness  in  such  a  manner  as  to  prepare  him  for  the  consequences  of  mis- 
statement. The  object  oflaying  a  foundation  for  the  admission  of  contradictory 
evidence  is  more  particularly  to  enable  the  witness  to  explain  his  previous  state- 
ment. For  this  purpose,  and  for  this  purpose  only,  it  is  apprehended  that  the 
witness  may  be  asked  Whether  he  ever  made  such  previous  statement,  and  at  the 
same  time  may  be  mentioned  to  him  the  name  of  the  person  to  whom  or  in  whose 
presence  he  is  supposed  to  have  made  it :  see  Crowley  et  al  v.  'Page,  1 C.  &  P.  789. 
"  It  must  be  in  the  knowledge  and  experience  of  every  man  that  a  slight  hint  or 
suggestion  of  some  particular  matter  connected  with  a  subject,  puts  the  faculties  of 
the  mind  in  m'otion,  and  raises  up  in  the  memory  a  long  train  of  ideas  connected 
with  that  subject,  which  until  that  hint  or  suggestion  was  given  were  wholly 
absent  from  it.  For  this  reason  the  proof  that  at  a  time  past  a  witness  has  spoken 
on  any  subject  does  not  lead  to  a  legitimate  conclusion  that  such  witness,  at  the 
time  of  his  examination,  had  that  subject  present  to  his  memory,  and  to  allow  the 
proof  of  his  former  conversation  to  be  adduced  without  first  interrogating  him  as 
to  that  conversation  and  reminding  him  of  it,  would  in  many  cases  have  an  unfair 
effect  upon  him  and  upon  his  credit,  and  would  deprive  him  of  that  reasonable 
protection,  which  it  is  the  duty  of  the  court  to  afford  to  every  person  who  appears 
as  a  witness:"  The  Queen's  Case,  2  B.  &  B.  300,  per  Abbott,  C.  J. 

(o)  Taken  from  Eng.  Stat.  11  &  18  Vic.  cap.  125,  s.  23,  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  14.  This  section  sets 
at  rest  doubts  caused  by  a  conflict  of  authorities.  It  has  been  applied  to'  criminal 
cases :  Stat.  Dom.  32  &  33  Tic.  v.  29,  d.  69, 

(p)  See  note  j  to  section  210. 

(q)  Two  things  are  essential  to  the  admissibility  of  proof  as  to  a  previous  state- 
ment— first,  that  it  be  relevant  to  the  subject  matter  of  the  cause,  and,  secondly, 
that  it  be  inconsistent  with  the  testimony  of  the  witness  at  the  trial.    If  a  witness 
simply  testify  to  a  fact,  his  previous  opinion  as  to  the  merits  of  the  cause  cannot 
20 
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proof  may  be  given  that  he  did  in  fact  make  it;  (f)  bnt 
before  such  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular 
occasion,  must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  he  did  make  such  statement,  (s) 
19  Vic.  c.  43,  s.  160. 

be  held  to  be  relevant  for  the  purposes  of  thiB  section :  see  Elton  v.  Larkins,  5  C 
<fe  P.  385;  Daniels  v.  Conrad,  4  Leigh.  Tir.  K.  401. 

(r)  Of  course  if  the  witness  admit  the  previous  statement,  there  will  he  no 
necessity  to  give  other  evidence  of  it.  If  he  deny  it,  evidence  to  prove  it  may 
be  given  independently  of  this  section.  But  if  he  say  he  does  not  recollect,  and  so 
neither  distinctly  admit  nor  deny,  then  under  this  section  the  previous  statement 
may  be  proved  by  independent  evidence.  Before  this  act  the  right  to  do  so  was 
'doubtful :  see  Pain  v.  Beeston,  1  Moo.  <fe  R.  20 ;  Crowley  el  al  v.  Page,  7  C.  <fc  P.  789 ; 
Long  v.  Hitchcock,  9  C.  &  P.  619.  In  applying  this  section  to  practice  it  must  be 
remembered  that  immediately  after  asking  the  witness  whether  he  made  any  pre- 
vious state  or  representation  inconsistent  with  his  present  testimony,  he  should  be 
asked  whether  he  made  the  statement,  in  writing  or  by  parol :  The  Queen's  Case 
2  B.  <fe  B.  292.  If  a  witness  in  chief  on  the  part  of  the  plaintiff,  being  asked  whether 
he  remembers  a  quarrel  taking  place  between  A.  and  B.  answer  that  he  has  heard 
of  a  quarrel  between  them,  but  does'  not  know  the  cause  of  it,  and  such  witness  is 
not  asked  upon  his  cross-examination  whether  he  has  or  has  not  'made  a  declara- 
tion touching  the  cause  of  the  quarrel,  the  counsel  for  the  defendant  cannot,  in 
order  to  prove  such  witness's  knowledge  of  the  cause  of  the  quarrel,  afterwards 
examine  a  witness  to  prove  that  the  other  witness  has  made  such  a  declaration;  to 
him  touching  the  cause  of  such  quarrel :  lb.  299.  So  if  he  answer  that  he  does  not 
remember  it,  and  is  not  asked  on  his  cross-examination  whether  he  has  or  not  made 
a  declaration  respecting  such  quarrel,  the  counsel  for  the  defendant  cannot,  in  order 
to  prove  that  such  witness  must  remember  the  quarrel,  afterwards  examine  a  wit- 
ness to  prove  that  the  other  witness  has  made  such  a  declaration:  lb.  If  a  wit- 
ness in  support  of  a  prosecution  has  been  examined  in  chief,  and  has  not  been 
asked  on  cross-examination  as  to  any  declaration  made  by  him  or  acts  done  by 
him  to  procure  persons  corruptly  to  give  evidence  in  support  of  the  prosecution, 
it  is  not  competent  to  the  accused  to  examine  witnesses  in  his  defence  to  prove 
such  declaration  or  acts  without  first  calling  back  such  witness  in  chief  to  be 
examined  as  to  the  fact  whether  he  ever  made  such  declaration  or  did  such  acts: 
lb. _  311.  If  a  witness  is  called  on  the  part  of  the  plaintiff  or  prosecutor,  and  give 
evidence  against  the  defendant  or  accused,  and  if  after  cross-examination  the 
defendant's  or  accused's  counsel  discover  that  the  witness  so  examined  has  cor- 
rupted or  endeavoured  to  corrupt  another  person  to  give  false  testimony,  in  such 
case  the  counsel  for  the  defendant  or  accused  is  not  permitted  to  give  evidence  of 
such  corrupt  act  of  such  witness,  without  calling  him  back:  lb.  Where  in  an 
action  against  a  company  for  work  done,  plaintiff  proved  by  a  witness  that  the 
directors  had  at  a  certain  meeting  employed  him  to  do  it,  and  the  witness  was 
afterwards  asked  in  cross-examination  whether  the  chairman  had  not  told  the 
plaintiff  on  that  occasion  that  whatever  he  did  must  be  at  the  risk  of  himself  and 
others,  and  that  the  company  could  not  pay  him,  which  the  witness  denied,  and 
defendant  having  called  another  witness  to  contradict  him  in  that  respect,  it  was 
held  that  plaintiff  might  give  evidence  in  reply  by  way  rebuttal :  Cope  v.  Tlie 
Thames  Haven  Dock  and  Railway  Co.  12  Jur.  923. 

(«)  See  note  n  to  previous  section. 
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AMENDMENTS  AT  THE  TRIAL,  (a) 

31®.  (li)  "When  upon  the  trial  in  any  Civil  Aetion,  (c)  maybls 

(a)  By  an  amendment  is  understood  the  correction  of  an  error.  The  court  has 
an  inherent  jurisdiction  to  allow  amendments  when  in  furtherance  of  justice;  but 
the  exercise  of  this  jurisdiction  at  common  law  was  very  uncertain.  Repeated 
refusals  to  exercise  it  in  cases  where  it  might  have  been  beneficially  exercised  led 
to  the  passing  of  a  series  of  statutes,  each  one  of  which  is  more  comprehensive 
than  its  predecessor.  Power  is  conferred  to  amend  errors  caused  by  the  mis- 
prision of  officers  of  the  court:  14  Ed.  III.  Stat.  1,  cap.  6,  which  amendments  are 
allowable  either  before  or  after  judgment:  4  Hen.  VI.  cap.  3;  8  Hen.  VI.  caps. 
12-15.  So  mistakes  or  misprisions  of  the  parties  are  in  certain  cases  cured  after 
verdict  or  confession  of  judgment  by  the  operation  of  statutes  known  as  the 
Statutes  of  Jeofails:  32  Hen.  VIII.  cap.  30;  18  Eliz.  cap.  14;  21  Jae.  I.  u.  13; 
16  <fe  17  Car.  II.  cap.  8 ;  4  &  5  Anne,  cap.  16,  s.  2 ;  5  Geo.  I.  cap.  13.  Until  modern 
times  there  does  not  appear  to  have  been  any  distinct  power  to  make  amendments 
at  the  trial  of  an  action.  This  was  the  cause  of  great  mischief,  and  the  mischief 
induced  specific  remedies  at  the  hands  of  the  legislature.  The  legislature  of  this 
Province,  imitating  the  legislature  of  England,  passed  very  important  statutes 
upon  the  subject  of  amendments.  In  1831,  an  act  was  passed  authorizing  amend- 
ments of  variances:  1  Wm.  IV.  cap.  1,  s.  1,  which  was  afterwards  consolidated  as 
Con.  Stat.  U.  C.  cap.  Ill,  s.  1,  and  was  in  effect  the  same  as  the  section  here  anno- 
tated. The  Stat.  1  Wm.  IV.  cap.  1,  s.  1,  was  taken  from  Eng.  Stat.  9  Geo.  IV.  cap. 
15.  Afterwards,  in  1836,  a  second  act  was  passed,  which  considerably  extended 
the  powers  of  the  court  and  judge  to  make  amendments:  7  Wm.  IV.  cap.  3.  s.  15. 
This  was  in  effect  the  same  as  section  217  of  the  C.  L.  P.  Act.  The  7  Wm.  IV. 
cap.  3,  s.  15,  was  taken  from  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  23.  The  powers 
of  amendment  now  conferred  by  the  C.  L'  P.  Act  are,  however,  of  a  much  more 
extended  and  remedial  character  than  any  of  the  preceding. 

First.  If  plaintiff  or  his  attorney  shall  omit  to  insert  or  indorse  on  any  writ  or 
copy  any  of  the  matters  required  by  the  C.  L.  P.  Act  to  be  indorsed,  an  amend- 
ment may  be  allowed:  section  48. 

Secondly.  It  is  in  the  power  of  the  court  or  a  judge  at  any  time  before  the  trial 
of  any  cause  under  certain  circumstances  to  order  that  any  person  or  persons  not 
joined  as  plaintiff  or  plaintiffs  in  such  cause  shall  be  so  joined,  or  that  any  person 
or  persons  originally  joined  as  plaintiff  or  plaintiffs  shall  be  struck  out  from  such 
cause:  sections  63,  64. 

Thirdly.  In  case  it  shall  appear  at  the  trial  of  any  action  that  there  has  been  a 
misjoinder  of  plaintiffs,  or  that  some  person  or  persons  not  joined  as  plaintiff  or 
plaintiffs  ought  to  have  been  so  joined  under  the  circumstances,  such  misjoinder 
or  nonjoinders  may  be  amended  as  a  variance  at  the  trial:  sections  65,  66. 

Fourthly.  It  is  in  the  power  of  the  court  or  judge,  in  case  of  the  joinder  of  too 
many  defendants  at  any  time  before  the  trial  under  certain  circumstances,  to  order 
that  the  names  of  one  or  more  of  such  defendants  Bhall  be  struck  out :  section  68 ; 
so  also  if  it  appear  at  the  trial  that  there  has  been  a  misjoinder  of  defendants,  such 
misjoinder  may  be  amended  as  a  variance  at  the  trial:  lb. 

Fifthly.  It  is  in  the  power  of  the  superior  courts  of  common  law  and  every  judge 
thereof,  and  every  judge  sitting  at  nisi  prius,  at  all  times  to  amend  all  defeats  and 
errors,  whether  there  be  anything  in  writing  to  am,end  by  or  not:  section  222. 

Sixthly.  All  such  amendments  as  may  be  necessary  for  determining  in  the  exist- 
ing suit  the  real  question  in  controversy  hetween  the  parties,  shall  be  so  made  : 
section  222. 

(6)  Taken  from  our  repealed  statute  1  Wm.  IV.  cap.  1,  s.  1,  which  was  a  tran- 
script of  the  Eng.  Stat.  9  Geo.  IV.  cap.  15. 

(c)  There  is  a  similar  enactment  in  criminal  cases;  Stat,  Dom,  32  &  S3  Vic 
c.  29,  6.10. 
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amended  m  or  Information  for  any  Misdemeanor,  (d)  before  anv  Court  nf 
civil  cases  •  . 

and  in  pros-  Record  holding  Plea  in  Civil  Actions,  or  any  Judge  sitting 

ecutionsfor  .  ,     °  .  "*  D  o 

misdeinean-  at  A  i .11  Fnus,  (e)  any  variance  appears  between  any  matter 

ors  at  the        .  ..  .  .  -  _    .  .  _  _ 

discretion  of  in  writing  or  in  print  produced  10  evidence,  and  the  recital 
or  Judge  or  setting  forth  thereof  upon  the  record  whereon  the  trial  is 
thereof! pka  pending,  (/)  such  Court  or  Judge  may  (g)  cause  the  Record 


(d)  It  has  been  said  that  amendments  should  be  made  very  sparingly  in  crimi- 
nal cases:  Region  v.  Cooke,  1  C.  &  P.  559.  In  Regina  v.  Hewins,  9  C.  <fc  P.  786 
it  was  said  by  Coleridge,  J.  that  one  objection  to  readily  permitting  of  an  indict', 
ment  was  that  by  it  a  presentment  on  oath  of  a  grand  jury  was  thereby  altered: 
see  farther  Regina  v.  Christian,  Car.  cfc  lit.  388 ;  Regina  v.  Newton,  1  C.  &  K.  469. 

(e)  Amendments  by  and  before  courts  of  oyer  and  terminer  and  general  gaol 
delivery,  courts  of  general  quarter  sessions  and  recorders'  courts,  corresponding 
with  those  authorized  by  this  enaetment,  are  authorized  by  Con.  Stat  U  C  can 
111,  s.  1.  ■    ■    i- 

(/)  This  section,  it  will  be  observed,  is  not  very  extended  in  its  operation. 
The  power  is  not  to  amend  all  variances,  but  only  such  as  appear  between 
"  any  matter  in  writing  or  in  print  produced  in  evidence,  and  the  recital  or 
setting  forth  thereof  upon  the  record."  It  will  apply  more  especially  to  cases 
where  plaintiff  sues  upon  a  written  or  printed  contract,  and  a  variance  between 
the  contract  proved  and  declared  upon  appears  at  the  trial.  So  it  is  appre- 
hended if  the  variance  arise  as  between  the  written  or  printed  matter  and  a 
plea,  or  any  subsequent  or  other  pleading.  If  the  variance  be  in  an  averment 
relating  to  a  written  instrument,  an  amendment  may  be  made,  although  the 
instrument  be  not  set  out :  Mazterman  et  at  t.  Judson,  8  Birig.  224 ;  and  a  variance 
between  a  written  contract  and  the  contract  stated  was  allowed,  although  it  did 
not  appear  by  the  record  that  the  contract  was  in  writing:  Lamey  v.  Bishop, 
A  B.  &  Ad.  479.  But  the  section  only  applies  to  cases  where  matter  in  print  or  in 
■writing  is  actually  produced  at  the  trial :  Brooks  v.  Blanshard,  1 C.  &  M.  779.  It  was 
.decided  under  this  act  that  an  averment  as  to  a  bill  of  exchange  was  amendable 
as  to  date :  Bentzing  v.  Scott,  4  C.  &  P.  24 ;  amount:  Sanderson  et  al  v.  Piper  et  al, 
1  Dowl.  P.  C.  632 ;  and  in  the  name  of  the  party,  though  not  a  party  to  the  action: 
Parks  v.  Edge,  1  C.  &  M.  429 ;  and  see  Pullen  v.  Seymour,  5  Dowl.  P.  C  164  A 
.promise  to  pay  by  approved  bills  falling  dae  "before"  a  certain  day  was  amended 
by  substituting  "by"  for  "before:"  Lamey  v.  Bishop,  4  B.  &  Ad.  474.  Sowherea 
judgment  was  averred  to  be  of  one  court,  and  when  produced  appeared  to  be  of 
another :  Briant  v.  Eicke,  Moo.  &  M.  359.  A  statement  in  the  declaration  that 
the  plaintiff  caused  to  be  left  with  the  defendant  "  a  copy  of  the  writ  of  subpoena" 
was  altered  into  "  a  copy  of  so  much  of  the  said  writ  of  subpoena  as  related  to  the 
said  defendant :"  Masterman  et  al  v.  Judson,  8  Bing.  224.  It  was  said  by  Alderson, 
B.  in  Hopkins  v.  Francis,  13  M.  &  W.  668,  that  a  variance  between  the  pleading 
and  record  on  a  plea  of  nul  tiel  record  might  be  amended  under  this  section:  but 
see  Dams  v.  Dunn,  I  Dowl.  N.S.  317.  Where  the  proposed  amendment  would  have 
-totally  altered  the  nature  of  the  allegation,  as  when  the  declaration  stated  a  judg- 
ment of  non  pros,  and  the  evidence  shewed  a  discontinuance,  an  amendment  was 
refused:  Webb  v.  Hill  et  al,  3  C.  &  P.  485.  Amendments  have  been  refused  in 
cases  of  gross  negligence:  see  Jelf  v.  Oriel  et  al,  4  G.  &  P.  22.  But  on  this 
point  the  cases  are  not  consistent:  see  Parks  r.  Edge,  1  C.  &  M.  429'  Brmmv. 
Bean,  2  N.  &  M.  322. 

(.&•)  This  confers  a  discretionary  power,  as  to  which  see  Lord  Kenyon's  obse'r 
rations  in  Wilson  v.  Rastall,  4  T.  R.  757.  As  to  reviewing  the  exercise  of  the 
,u  dge  s  discretion,  see  section  220  and  notes  thereto ;  see  further  note  w  to  section 
48  of  this  act. 
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to  be  forthwith  amended  in  such  particular  by  some  officer  nf 
the  Court,  (h)  on  payment  of  such  costs  (if  any)  to  the  other 
party  as  such  Court  or  Judge  may  think  reasonable,  (i)  and 
thereupon  the  trial  shall  proceed  as  if  no  such  variance  had 
appeared.  (_/)     1  Wm.  IV.  c.  1,  s.  1. 

SM7.  (7c)  When  upon  the  trial  in  any  civil  actiun,  or  in  upon  such 
anv  information  in  the  nature  of  a  quo  warranto  or  proceed-  spsotmg 

A  j'   -n  costs  as 

ings  on  a  mandamus,  before  any  Court  of  Record  holding  may  seem 

Ti.  '    -i  •  t'  i  ■     •  at-  •    tv  •  reasonable. 

Plea  in  civil  actions,  or  any  Judge  sitting  at  JS'isi  t'nus,  any 
variance  appears  between  the  proof  and  the  recital  or  setting 
forth  on  the  record,  writ  or  document,  on  which  the  trial  is 
proceeding,  of  any  contract,  name  or  other  matter,  (Z)  in  any 

(7i)  The  amendment  under  this  section  must  be  made  during  the  trial,  i.  e. 
before  verdict:  Roberts  v.  Snell,.l  M.  &  G.  51  j;  but  it  seems  that  the  judge  by 
consent  may  make  an  amendment  not  applied  for  till  after  the  delivery  but  before 
recovery  of  the  verdict :  lb. ;  and,  the  amendment  should  be  then  in  fact  made : 
see  note  v  to  section  219. 

(i)  The  costs  of  the  amendment  under  this  section  are  in  the  discretion  of  the 
judge,  and  hisdecision  in  this  respect  will  certainly  not  be  reviewed  by  the  court : 
Tomlinson  v.  Bollard,  12  L.  J.  Q.  B.  257;  and  see  Smith  v.  Brandram,  2  M.  &  G. 
250;   Quest  v.  Elms,  5  A.  &  E.  118. 

{j)  This  of  course  is  the  direct  effect  pf  the  amendment,  which  has  a  retro- 
spective effect. 

(k)  Taken  from  our  repealed  statute  7  Wm.  IV.  cap.  3,  d.  15,  which  was  a  tran- 
script of  Eng.  Stat.  3  4  4  Wm.  IV.  cap.  42,  s.  23. 

(I)  The  amendments  authorized  by  the  act  should  be  liberally  allowed:  Stains- 
bury  v.  Matthews,  4  M.  &  W.  347,  per  Parke,  B. ;  Smith  v.  Knowelden,  2  M.  &  G. 
661 ;  Eoans  v.  Fryer,  10  A.  <fr  E^  609.  Not  to  be  refused  because  of  the  harshness 
of  the  action:  Doe  d.  Mqrriottv.  Edwards  et  al,  1  Moo.  &  R.  319;  see  also  Doe 
d.  Loscombe  et  al  v.  Clifford,  2  C.  ife  K.  448 ;  or  because  there  is  a  demurrer  on 
•  the  record  which  may  be  affected  by  it;  Duckworth  v.  Harrison,  5  M.  &  W.  427 ; 
and  see  Pater  v.  Baker,  3  C.  B.  843,  per  Wilde,  C.  J.  The  amendment  may  be  on 
the  very  point  in  issue,  tho.ugh  previous  notice  given  that  the  point  will  be  insisted 
on :  Gayler  v.  Farrant  el  al,  4  Bing.  N.  C.  286 ;  and  though  the  party  has  gone  to 
trial  with  the  determination  of  contesting  the  statement  as  it  originally  stood : 
Whitwill  v.  Scheer^  8  A.  &  E.  301.  Amendment  allowed  by  substituting  for  an 
absolute  warranty  a  warranty  -"except  as  to  one  foot:"  Hemming  v.  Parry,  6  C. 

6  P.  580 ;  by  substituting  a  promise  to  guarantee  for  a  promise  to  pay:  Hanbury 
et  al  v.  Ella  et  al,  1  A.  &  E.  61 ;  by  substituting  a  count  for  not  accepting  goods 
for  a  count  for  goods  sold:  Jacob  v.  Kirk,  2  Moo.  &  R.  223;  or  for  a  count  for 
work,  labor  and  materials:  Clark  et  al  v.  Bulmer  et  al,  11  M.  &  W.  243.  So 
declaration  on  a  promissory  note  amended  as  to  date,  parties  and  duration :  Beckett 
el  al  v.  1/utton,  7  M.  &  W.  157 ;  and  see  Moilliet  et  al  v.  Powell,  fi  C.  &  P.  233.  So 
special  acceptance  of  a  bill  substituted  for  a  general  acceptance :  Biggins  v.  Nichols. 

7  Dowl.  P.  C.  551;  see  also  Gaunt  v.  Thompson,  18  L.  J.C.  P.  125.  Amendment 
allowed  as.to  statement  of  consideration  in  an  action  for  breach  of  promise  of  mar- 
riage: Harvey  v.  Johnston,  17  L.  J.  C.  P.  298;  and  of  the  consideration  for  a  gua- 
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particular  or  particulars,  in  the  judgment  of  such  Court  or 

rantee :  Dimmock  et  al  v.  Sturla,  14  M.  &  W.  [758 ;  The  Pacific  Steam  Navigation 
Co.  v.  Lewis,  16  M.  <fe  "W".  783.  In  debt  on  bond  amount  of  penalty  amended:  Hill 
et  al  v.  Salt,  2  C.  &  M.  420.  So  in  case  for  a  fraudulent  misrepresentation,  vari- 
ance as  to  representation  amended :  Mash  v.  Densham,  1  Moo.  <fe  R.  442.  So  in 
an  action  against  carrier's  contract  to  carry  altered  to  one  to  forward :  Parry  v. 
Fairhurst  et  al,  2  C.  M.  &  R.  190.  Amendment  allowed  in  the  terms  of  a  demise 
in  an  avowry  in  replevin :  Leader  v.  Smith,  1  U.  C.  Q.  B.  366.  So  amendments 
allowed  of  variances  in  actions  for  libel  and  slander:  Smith  v.  Knowelden,  2  M. 

6  G.-561 ;  Jenkins  v.  Phillips,  9  C.  &  P.  766 ;  Soulhee  v.  Denny,  17  L.  J.  Ex.  151 ; 
Pater  v.  Baker,  3  C.  B.  866 ;  Jackson  v.  Simpson,  4  XT.  C.  Q.  B.  287.  So  in  a  plea 
of  usury  as  to  dates  and  amount:  Wright  v.  Marralls,  8  U.  C.  Q.  B.  511.  So  in 
the  name  of  a  parish:  Doe  d.  Marriott  v.  Edwards,  6  C.  &  P.  208.  The  day  of  a 
demise:  Doe  d.  Edwards  v.  Leach,  '6  Scott  N.  R.  801;  Doe  d.  Simpson  v.  Hall,. 
5M.4S.  795 ;  Doe  d.  Sinclair  v.  Arnold,  H.  T.  4  Vic.  MS.  R.  &  H.  Dig.  '-Amend- 
ment," ii.  8.  The  Christian  name  of  one  of  the  lessors  of  the  plaintiff  in  eject- 
ment: Doe  d.  Miller  et  al  v.  Rogers,  1  C.  &  K.  390;  Doe  d.  Ausmanv,  Munro, 
1  U.  C.  Q.  B.  160.     So  in  trespass,  the  name  of  the  close :  Howell  v.  Thomas  et  al. 

7  C.  &  P.  342 ;  but  see  Doe  v.  Roe,  Dra.  Rep.  170 ;  or  other  description  of  the  close: 
Stanton  et  al  v.  Windeat,  1  IT.  C.  Q.  B.  30.  An  avowry  under  11  Geo.  II.  cap.  19, 
s.  22,  converted  into  an  avowry  at  common  law :  Roberts  v.  Snell,  1  M.  &  G.  577; 
see  further  Ward  v.  Pearson,  5  M.  &  "W.  16;  Ivey  v.  Young,  1  Moo.  <fe  E.  545; 
Gladwell  v.  Steggall,  5  Bing.  N.  C.  733 ;  Read  v.  Dunsmore,  9  C.  &  P.  588 ;  NaUtr 
v.  Baits,  1  D.  &  L.  700.  Names  of  parties  not  served  struck  out  of  a  declaration : 
Zavitz  v.  Hoover,  M.  T.  1  Vic.  MS.  R.  &  H.  Dig.  "  Amendment,"  ii.  1.  Substitu- 
tion of  "promise  and  undertaking"  for  "promises  and  undertakings:"  Churchy. 
Barnhart,  Dra.  Rep.  456.  So  variance  between  pleadings  and  record  produced: 
Lawrence  et  al  v.  Eardy,  T.  T.  3  &  4  Vic.  MS.  R.  &  H.  Dig.  "Amendment,"  ii.  7. 
But  where  by  the  introduction  or  omission  of  facts,  parties,  terms,  or  otherwise,  an 
entirely  different  transaction  from  that  stated  would  be  substituted,  the  amendment 
is  generally  refused :  David  v.  Preece  et  al,  5  Q.  B.  440 ;  Boucher  v.  Murray,  6  Q.  B. 
362;  Doe  d.  Anderson  et  al  v.  Errington,  1  U.  C.  Q.  B.  159;  Doe  d.  Cuvillieret  al 
v.  James,  4  U.  C.  Q.  B.  490.  It  is  an  objection  to  an  amendment  that  it  will 
introduce  an  entirely  new  contract  or  new  breach,  and  require  the  pleas  to  be 
remodelled :  Brashier  v.  Jackson,  6  M.  <fe  W.  549 ;  or  occasion  a  different  set  of 
issues :  Callandar  v.  Dittrich,  4  M.  &  G.  68.  Thus  where  a  demise  and  breach  of 
agreement  for  quiet  enjoyment  were  stated,  it  was  held  that  the  judge  had  no 
power  to  treat  the  agreement  as  for  a  future  lease,  with  a  breach  in  the  defect  of 
title  to  demise :  Brashier  v.  Jackson,  6  M.  &  "W.  549.  So  where  several  defendants 
sued  in  contract,  and  no  evidence  against  some,  amendment  by  striking  out  names 
of  latter  refused :  Cooper  v.  Whitehouse  et  al,  6  C.  <fe  P.  545.  So  where  wife  of 
plaintiff  improperly  joined:  Rischmuller  et  al  x.Zfberhaust.  10  U.  C.  Q.B.  612.  But 
see  now  section  65,  el  seg.  of  this  act.  On  a  plea  of  nul  tiel  record  in  debt  on  a  re- 
cognizance of  bail,  a  variance  in  amount  of  judgment  recovered  refused:  Davis  v. 
Dunn.  1  Dowl.  N.S.  317;  see  also  Hopkins  v.  Francis,  IS  M.  &W.  668.  So  alter- 
ation of  names  to  a  contract  set  up  by  a  plea  refused :  The  Bank  of  British  North 
America  v.  Sherwood,  6  U.  C.  Q.  B.  552.  Amendment  by  adding  a  count  refused: 
Henderson  v.  Harper,  1  U.  C.  Q.  B.  528.  It  has  been  held  that  the  judgd  at  nisi 
prins  has  no  power  to  supply  omissions,  as  where  in  trespass  for  taking  "  mirrors 
and  handkerchiefs,"  there  was  a  justification  as  to  the  mirrors  but  none  a?  to  the 
handkerchiefs:  Johny.  Currie,  6  C.  <&P.  618;  and  see  Doe  d.  Parsonsv.  Heather, 

8  M.  &  "W.  1 58 ;  Bye  v.  Bower  et  al.  Car.  &  M.  262 ;  Doe  d  Poole  et  al  v.  Errington, 
1  A.  &  E.  750 ;  Frankum  v.  The  Earl  of  Falmouth  et  al,  2  A.  <fe  E.  452 ;  Serjeant  et 
al.  v.  Chnfy,  6  A.  <fe  E.  354 ;  Forman  v.  Dawes  et  al.  Car.  &  M.  127  ;  Knight  v.  Mc- 
Douall  et  al,  12  A.  <fe  E.  438;  Cooke  v.  Stratford,  13  M.  &  W.  379;  Winterburn  v. 
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Judge  not  material  to  the  merits  of  the  case,  (m)  and  by 
which  the  opposite  party  cannot  be  prejudiced  in  the  conduct 
of.  his  action,  prosecution  or  defence,  (n)  the  Court  or  Judge 
may  (o)  cause  the  record,  writ  or  document,  to  be  forthwith 
amended  by  some  officer  of  the  Court,  or  otherwise,  both  in 
the  part  of  the  pleadings  where  the  variance  occurs,  and  in 
every  other  part  of  the  pleadings  which  it  may  become  neces- 
sary to  amend,  (p)  on  such  terms  as  to  payment  of  costs  to 
the  other  party,  or  postponing  the  trial  to  be  had  before  the 
same  or  another  Jury,  or  both  of  payment  of  costs  and  post- 
ponement, as  such  Court  or  Judge  thinks  reasonable;  (j)  and  Or  the  Court 

.  .         .  i       •      ,i       ■    i       may  allow 

in  case  such  variance  exists  in  some  particular  in  the  judg-  the  record  to 
ment  of  such  Court  or  Judge  not  material  to  the  merits  of  drawn. 
the  case,  but  such  as  that  the  opposite  party  may  be  preju- 
diced thereby  in  the  conduct  of  his  action,  prosecution  or 
defence,  such  Court  or  Judge  may  cause   the  same  to  be  • 
amended,  upon  payment  of  costs  to  such  opposite  party,  and 
the  withdrawal  of  the  record  or  postponement  of  the  trial,  as 

Brooks  et  al,  2  C.  &  K.  16 ;  Warren  v.  Lugger  el  al,  18  L.  J.  Ex.  256.  It  has  been 
doubted  in  the  Queen's  Bench  whether  an  amendment  can  be  made  so  as  to  defeat 
a  motion  in  arrest  of  judgment:  Atkinson  Y.Raleigh  et  al,  3  Q.  B.  79;  but  decided 
in  the  Common  Pleas  that  it  is  no  objection  to  an  amendment  that  it  may  have  that 
effect :  Harvey  v.  Johnston,  1 7  L.  J.  C.  P.  298..  In  Bowers  v.  Nixon,  2  C.  &  K.  374, 
Maule,  J.,  expressed  an  opinion  that  the  power  of  amendment  did  not  apply  to  a 
case  ia  which  the  party  had  designedly  framed  his  pleading  so  as  to  give  rise  to 
the  objection;  but  see  Whitwill  v.  Scheer,  8  A.  &  E.  301.  An  amendment  which 
will  render  the  pleading  demurrable  will  not  be  allowed :  Evans  v.  Powis,  1  Ex. 
601 ;  nor  will  an  amendment,  the  effect  of  which  will  be  contrary  to  justice :  Corbey 
et  al  v.  Cotton  et  al,  3  U.'  C.  L.  J.  50. 

(m)  The  word  "  merits "  means  the  substantial  merits  which  the  parties  have 
come  to  try :  Smith  v.  Knowelden,  2  M.  &  G.  565 ;  The  Pacific  Steam  Navigation 
Co.  v.  Lewis,  16  M.  &  "W.  783 ;  Duckworth  v.  Earrison,  5  M.  <fe  W.  429,  per  Alder- 
son,  B. 

(n)  It  is  always  a  matter  of  some  difficulty  to  ascertain  whether  or  not  the 
opposite  party  will  be  prejudiced  by  the  proposed  amendment.  It  is  necessary 
in  every  application  of  the  kind  to  look  at  the  circumstances  of  the  particular 
case.  One  test  is  this — Suppose  the  party  comes  with  evidence  that  would  enable 
him  to  meet  the  case  as  it  stands  on  the  record  unamended,  would  the  same  enable 
him  to  meet  it  if  amended  ?  If  so  he  cannot  in  general  be  prejudiced  by  the 
amendment:  see  Gurfordy.  Bayley,  3  M.  <fc  G.  781 ;  Duckworth  v.  Harrison,  5  M. 
<fe  "W.  427;  Cooke  v.  Stratford,  13  M.  &  W.  379;  Adams  v.  Atkinson,  9  Ir.  C.  L. 
R.  App.xviii. 

(o)  See  note  g  to  section  216. 

{p)  See  note  h  to  section  216. 

(j)  See  note  i  to  section  216. 
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aforesaid,  as  the  Court  or  Judge  may  think  reasonable.  (»■) 

7  Wm.  IV.  c.  3,  s.  15. 
After  S18.  (s)  In  case  after  any  amendment  as  aforesaid  the 

Atrial  to*  tr'a^  ke  Proeeected  with,  the  same  shall  proceed'  in  the  same 
thoThVo3  manner  in  all  respects,  both  with  regard  to  the  liability  of 
such  van-  witnesses  to  be  indicted  for  perjury,- and  otherwise,  as  if  no 
appeared,      such  variance  had  appeared.  (t)     7  Wm.  IV.  c.  3,  s.  15. 

„    ,  ,        Slfl©.  M  In  case  such  trial  is  had  at  Msi  Prim,  the 

On  trial  at  *    '  :  '■    ■■      ■       '  -  ' 

nisiprius,     order  for  the  amendment  shall  be  endorsed  on  the  Eecord, 

order  for  '    '-.""  '  .  '      .  ' 

amendment   and  returned   therewith ;    (y)  and   thereupon   such  papers, 

(r)  The  first  part  of  the  section  provides  for  amendments  in  case  the  variance 
be  not  material  to  the  merits  of  the  case,  and  by  which  the  opposite  party  cannot 
be  prejudiced.  The  latter  part  of  the  section  allows  amendments,  though  preju- 
dicial to  the  opposite  party,  upon  such  terms  as  may  render  them  aa  little  preju- 
dicial as  possible.  The  court  will  always  take  care  that  if  one  party  obtain  leave 
to  amend  the  other  party  shall  not  be  prejudiced'  nor  delayed  thereby:  Alder  tt. 
Chip,  2  Burr.  756,  per  Lord  Mansfield ;  see  also  Bradviorth  v.  Forshaw,  10  TV.  K. 
760 ;  White  v.  The  South  Eastern  Railway  Co.  lb.  564.  An  amendment  is  in  general 
only  allowed  on  payment  of  costs :  see  Wall  v.  Lyon,  9Bing.  411;  Metcalfe  v.  Booth,, 
7  D.  &  L.  15  ;  including,  if  necessary,  the  costs  of  the  trial :  Biggins  v.  The  Corpo- 
ration of  the  City  of  Toronto,  9  IT.  C.  L.  J.  44 ;  Hooker  v.  Gamble  et  al,  lb,  44.  The  , 
court  allowing  the  amendment  has  a  discretionary  power  to  fix  the  amount  of  costs: 
see  TomlinsonY.  Bollard,  4  Q.  B.  642;  and  the  court  will  not  review  the  exercise  of 
such  discretion :  lb.  Where  the  amendment  is  allowed  on  payment  of  costs,  suet 
payment  is  a  condition  precedent  to  the  amendment:  see  Rishworth  v.  Dawes, 
16.M.  &  W.  440;  Levy  v.  Drew,  6  D.  &  L.  30.7;  Thompson  et  al  v.  Parish,  5  G.  a 
N.S.  685  ;  and  as  a  matter  of  precaution  it  would  be  well  to  have  the  rule  direct 
the  payment  of  the  costs  so  that  payment  of  them  may  be  enforced  in  any  event: 
Field  v.  Sawyer,  6  C.  B.  71.  A  party  giving  an  order  is  in  general  bound  by,  its 
terms:  Girad  v.  Austen,  1  Dowl.  N,.'  Si  703 ;  King  v.  Simmonds  et  al,  7  Q.  B.  289. 
If  the  order  be  not  served  it  may  be  abandoned  by  the  party  obtaining  it:  Black 
v.  Sangster,  1  C.  M.  &  B.  521 ;  Pugh  v.  Kerr,  6  M.  &  W."  17;  and  in  one  case  it 
was  held  that  where  the  order  was  abandoned  after  service  the  opposite  party 
had  no  right  to  costs  incurred  before  the  abandonment,  on  the  supposition^  that 
the  order  would  be  acted  upon  by  the  party  who  obtained  it :  Brown  v.  Milling- 
ton,  22  L.  J.  Ex.  138.  If  the  party  obtaining  the  order  for  amendment  delay  to 
pay  costs  and  to  act  on  the  order,  it  may  be  rescinded:  Morley  v.  The  Bank  of 
British  North  America,  10  U.  C.  L.  J.  128. 

(s)  Taken  from  our  repealed  Statute  7  Wm.  IV.  cap.  3,  s.  1 5,  which  was  a 
transcript  of  Eng.  Stat.  3  <fe  4  Wm.  IV.  cap.  42,  s.  23.  . 

(/)  This  is  the  necessary  effect  of  an  amendment  wKich  is  retrospective  in  its 
operation.  The  amendments  here  intended  are  amendments  at  the  trial.  After 
amendment  the  court  of  Error  and  Appeal  can  only  look  at  the  amended  plead- 
ings: see  Hellish  v.  Richardson,  1  CI.  &  Fin.  224;  Zndermaur  v.  Dames,  86  L.  J. 
C.  P.  181 ;  Tetley  et  al  v.   Wanless,  L.  R.  2  Ex.  279,  per  Willes,  J. 

(«)  Taken  from  our  repealed  Statute  7  Wm.  IV.  cap.  3,  s.  1 5,  which  is  a  tran- 
script of  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  b.  23. 

(»)  The  amendment,  if  allowed  at  nisi  prius,  should  be  in  fact  made  on  the 
record  at  nisi  prius:  Doe  d.  Ausman  v.  Mmiro,  1  U.  C.  Q.  B.  277;  and  leave  will 
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rolls  and  other  records  of  the  Court  from  which  such  record  ^01!>see™0"11 
issued,  as  it  may  he  necessary  to-  amend,  shall  be  amended  ^p^' 
accordingly,  (w)  and  the  order  for  amendment  shall  be  en-  ^^ 
tered  on  the  roll  or  other  document  upon  which  the  trial  is  accordingly. 
had.  (x)     7  Wm.  IV.  c  3,  s.  15. 

"S3®.  («)  Any  party  dissatisfied  with  the  decision  of  the  Party  dis- 
Judge  at  Nisi  Prius,  respecting  his  allowance  of  any  such  wrthtiie 
amendment,   (&)   may  apply   to  the  Court  from  which  the  may  apply 
record  issued  for  a  new  trial  upon  that  ground ;  (c)  and  in  trial. 
case  such  Court  thinks  the  amendment  improper,  a  new  trial 
shall  be  granted  accordingly,  on  such  terms  as  the  Court  may 
think  fit,  or  the  Court  shall  make  such  other  order  as  to  them 
may  seem  meet,  (d)     7  Wm.  IV.  c  3.  s.  15. 


not  be  given  at  nisi  prius  to  amend  the  record  afterwards:  McFarlane  v.  Brown, 
6  IT.  C.  Q.  B.  471.  But  where  a  judge's  order  had  been  obtained  to  alter  the 
venire  facias  to  another  assize,  it  is  no  objection  that  the  trial  took  place  there 
•without  the  allegation  being  in  fact  made:  Hawkins  v.  Patterson,  15  U.  C.  Q.  B. 
158. 

(w)  i.  e,  Original  pleadings,  &c.  on  files  of  court  of  which  the  record  is  a  tran- 
script. 

(x)  This  contemplates  an  order  for  the  amendment  at  the  time  when  granted 
and  that  endorsed  "  on  the  roll  or  other  document  upon  which  the  trial  is  had." 

(a)  Taken  from  our  repealed  act  1  Wm.  IV.  cap.  3,  s.  15,  which  is  a  transcript 
of  the  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  23!  "  ■ 

(6)  The  appeal,  it  will  be  observed,  is  given  respecting  the  allowance  of  the 
amendment,  and  not  the  refusal  of  it.  Even  as  to  the  former  the  right  to  appeal 
from  the  exercise  of  the  judge's  discretion  has  been  doubted:  Parks  v.  Edge,  1  C. 
&  M.  429.  But  in  several  cases  it  has  been  held  that  there  can  be  no  appeal  from 
the  decision  of  the  judge  refusing  the  amendment:  Doe  d.  Poole  et  air.  Brrington, 
1  A.  &  E.  750 ;  Whitwill  v.  Scheer,  8  A.  &  E.  309 ;  Jenkins.v.  Phillips,  9'C.  &  P.  766. 
On  this  point,  however,  the  decisions  are  not  consistent:  see  Pitllen  v.  Seymour, 
5  Dowl.  P.  C.  164;  s.  c.  entitled  Pvllenv.  Seaven,  2  Gale,  132;  and  Siggins  v. 
Nichols,  1  Dowl.  P.  G.  651 ;  Lawrence  v.  Tindal,  M.  T.  5  Vic.  MS.  R.  4  H.  Dig. 
"  Amendment,"  ii.  11;  Oraufurdr.  Qocks  eta!,  6  Ex.  287;  Br'ennany.  Jhoward 
25  L.  J.  Ex.  285 ;  see  also,  note  w  to.  section  48  of  this  act. 

(c)  i.  e.  Upon  the  grounds  of  the  improper  allowance  of  the  amendment. 

(d)  It  has  been  held  that  a  judge  at  nisi  prius  has  no  power  to  allow  a  plaintiff 
to  amend  his  record  by  filling  up  the  proper  day  of  nisi  prius.  after  the  cause  was 
called  on,  and  the  jury  called,  though'not  sworn,  and  the  court  ordered  a  venire 
de  novo :  Doe  d-  Benner  v.  Burd,  8  TJ.  G.  Q.  B.  9.  So  it  was  held  that  the  judge 
had  no  power  to  add  a  new  count  supporting  the  cause  of  action  in  another  way, 
but  abandoning  nothing  that  had  been  stated,  and  a  new  trial  was  ordered  with- 
out costs :  Brown  et  al  v.  Boullpn,  8  U.  C.  Q.  B.  386.  So  it  was  held  th^at  a  judge 
at  nisi  prius  has  no.  power  to  amend  a  notice  of  title  Jn.  ejectment:  Morgan  et  al 
v.  Cook  et  al,  18  U.  C.  Q.  B.  599„  Jfor  to  strike  out  the  n^me  of  the  wife  of  plain- 
tiff, who  was  improperly  joined  in  an  action  of 'assumpsit':  $mimuller  et  ux  v. 
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instead  of  2S1.  (e)  In  any  such  case  of  variance,  (/)  the  Court  or 

meijt,  the  Judge,  instead  of  causing  the  record  to  be  amended  as  afore- 

directthlf  -said,  (g)  may  direct  the  jury  to  find  the  fact  or  facts  accord- 
factsl'cMrd-  i"g  *°  the  evidence,  and  thereupon  such  finding  shall  be 

IvfdOTcef  stated  on  the  record;  (h)  and  notwithstanding  the  finding  on 

ance'ir"  the  issue  joined,  if  the  Court  in  which  the  action  is  pending 

Courtmaa1'  ^n^a  the  variance  immaterial  to  the  merits  of  the  case,  and 

mentjacg"  tQe  misstatement  such  as  could  not  have  prejudiced  the  oppo- 

cordmg  to  8ite  party  in  the  conduct  of  the  action  or  defence,  (i)  such 

the  merits.  r      J  >  \.  / 

Court  shall  give  judgment  according  to  the  very  right  and 
justice  of  the  case,  (/)     7  Wm.  IV.  c.  3,  s.  16. 

Uberhaust,  10  TJ.  C.  Q.  B.  612.  In  the  latter  case  a  new  trial  was  ordered  with- 
out costs:  lb.  But  now,  under  section  222  of  this  act,  a  notice  of  title  may  be 
amended:  Chadseyv.  Ransom,  17  TJ.  C.  C.  P.  629. 

'(«)  Taken  from  our  repealed  act  7  ¥m,  IV.  cap.  3,  s.  16,  which  is  a  transcript 
of  the  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  24. 

(/)  i.  e.  Under  section  216  or  217. 

(g)  As  directed  in  sections  216  and  217. 

(h)  This  is  discretionary  with  the  judge,  and  it  is  presumed  no  appeal  would 
lie  from  the  exercise  of  his  discretion  refusing  to  do  what  this  section  says  he 
may  do :  see  note  4  to  section  220.  The  section  only  applies  where  the  facts  have 
heen  found  by  the  jury  for  the  express  purpose  of  obtaining  the  judgment  of  the 
court  under  it,  and  not  where  they  have  been  found  only  for  the  determination  of 
the  issues  on  the  record :    Warwick  v.  Rogers  et  al,  5  M.  &  G.  340. 

(s)  Plaintiff  declared  that  he  was  possessed  of  a  mill,  and  by  reason  thereof  was 
entitled  to  the  use  of  a  certain  stream  for  the  mill,  and  that  the  water  ought  to  run 
and  flow  to  the  mill,  and  that  defendant  "  wrongfully  and  injuriously"  diverted 
the  same.  The  defendant  pleaded  that  plaintiff  was  not  entitled  to  the  water- 
course by  reason  of  the  possession  of  the  mill,  and  also  that  the  water  ought  not  to 
run  and  flow  to  the  mill.  The  jury  (being  directed  by  the  judge  to  find  specially) 
found  that  the  defendant  had  diverted  the  stream,  and  prevented  it  from  supply- 
ing water  necessary  for  the  proper  enjoyment  of  the  plaintiff's  premises  as  they 
existed  before  the  mill  was  erected,  but  found  no  right  in  respect  to  the  mill. 
Held  that  on  this  finding  the  variance  in  the  declaration  was  material,  and  so  the 
court  refused  to  give  judgment  for  plaintiff:  Franhum  v.  Earl  Falmouth  et  al,  2  A. 
&  E.  452.  But  in  a  declaration  for  an  escape,  with  pleas  of  not  guilty  and  did  not 
arrest,  where  at  the  trial  the  plaintiff's  evidence  showed  that  defendant  did  not 
arrest,  but  had  omitted  to  do  so,  the  judge  refusing  to  amend  left  the  question  of 
omission  to  the  jury,  who  found  the  omission  especially,  and  assessed  the  damages 
at  £30 ;  whereupon  a  verdict  was  entered  for  the  defendant  on  both  issues  and  the 
special  finding  indorsed  on  the  record.  Meld  that  the  variance  was  immaterial, 
and  did  not  prejudice:  Guest  v.  Flwes,  5  A.  &  E.  118 ;  see  also  Knight  v.  Me- 
Bouall  el  al,  12  A.  &  E.  438 ;  Chanter  v.  Lees  et  al,  4  M.  <fe  W.  295 ;  s.  c.  in 
error,  5  M.  &  W.  698 ;  Ketchum  et  al  v.  Ready,  T.  T.  3  &  4  Vic.  MS.  R.  &  H.  Dig. 
"Amendment,"  ii.  6. 

{j )  The  court  has  no  power  to  impose  terms  in  giving  judgment  on  a  special 
finding  under  this  section:  Quest  v.  Flwes,  6A.4E.  118 ;  Serjeant  et  al  v.  Ohqfy, 
lb.  354 ;  unless  such  power  be  reserved  to  them  by  consent  of  parties :  Cooke 
v.  Stratford,  13  M.  &  W.  379 ;  and  see  Perry  v.  Watts,  S  M.  &  G.  775 ;  The  Pacific 
Steam  Navigation  Co.  v.  Lewis,  16  M.  &  W.  783.    The  court  in  Quest  v.  Mwes, 
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323.  (Je)  The  Courts  and  every  Judge  thereof,  and  any  The  courts 
Judge  sitting  at  Nisi  Prius,  or  for  the  trial  of  causes,  (J.)  must  make 
may,  (m)  at  all  times,  (n)  amend  all  defects  and  errors  in  amendments 

5  A.  &  E.  118,  see  note  i  to  this  section,  ordered  the  master  to  tax  plaintiff  his 
general  costs  of  the  cause  but  to  allow  to  defendant  the  costs  of  the  issues,  and 
that  each  party  should  pay  his' own  costs  of  the  motion  to  enter  judgment  accord- 
ing to  the  very  right  and  justice  of  the  qase.  The  judgment  of  the  court  under 
this  section  may  be  reviewed  in  a  court  of  error :  Chanter  v.  Leese  et  al,  6  M.  & 
*W.  698.  A  term  in  a  special  case  that  the  court  shall  be  at  liberty  to  amend  the 
pleadings  gives  no  additional  power  beyond  that  possessed  by  a  judge  at  nisi 
prius :   Chapman  et  al  v.  Sutton,  3  D.  &  L.  646. 

(£)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  222.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  88. 

*  (I)  Qu.  Does  this  extend  to  the  court  of  error  and  appeal?  See  Wilkinson  v. 
Sharland,  11  Ex.  33.  In  England  the  powers  of  amendment  were  held  not  to 
extend  to  inferior  courts  of  record:  Wickes  v.  Grove,  2  Jur.  N.S.  212;  but  this 
section  is  applicable  to  county  courts,  the  only  inferior  court  of  record  of  civil 
jurisdiction  in  this  Province.  The  title  of  this  act  is  *'  An  act  to  regulate  the  pro- 
cedure of  the  superior  courts  of  law,  and  of  the  county  courts." 

(m)  May.  The  enactment  so  far  is  permissive,  but  the  discretionary  power 
conferred  is  to  be  exercised  in  a  liberal  spirit.  Nothing  is  said  about  review ; 
that  is  left  to  the  general  law:  Wilkin  v.  Reed,  15  C.  B.  200,  'per  Maule,  J. ;  and  the 
general  law  does  not  preclude  a  pai'ty  unsuccessful  before  a  judge  from  making  a 
substantive  application  to  the  court  for  amendment:  lb.  per  Jervis,  C.  J. ;  Brennan 
v.  Howard,  25  L.  J.  Ex.  289.  But  if  the  judge  who  makes  an  order  under  this 
section  has  jurisdiction  as  to  the  subject  matter  of  the  order,  then  whether  he 
makes  it  rightly  or  wrongly  it  is  not  in  general  for  the  court  to  interfere :  Emery 
v.  Webster,  9  Ex.  242,  affirmed  in  10  Ex.  901 ;  Brennan  v.  Howard,  25  L.  J.  Ex. 
289 ;   Cawkwell  v.  Russell,  26  L.  J.  Ex.  34. 

(n)  The  power  is  at  all  times  to  amend.  The  amendment  may  be  made  at 
any  time  before,  at,  or  after  the  trial:  see  Morgan  v.  Pike,  25  L.  &  Eq.  281 ;  and 
although  delay  may  be  a  ground  for  refusing  an  amendment  on  the  eve  of  a  trial, 
it  is  no  ground  for  ultimately  refusing  it,  unless  it  would  involve  some  preju- 
dice to  the  opposite  party,  as  by  reason  of  the  absence  or  death  of  a  witness : 
Trieket  v.  Jarman,  25  L.  &  Eq.  414.  The  court  has  power  after  a  trial  upon  a 
motion  for  judgment  non  obstante  veredicto,  or  for  a  new  trial  to  amend  a  defect 
in  a  pleading,  so  as  to  raise  the  real  question  in  controversy,  though  no  advantage 
was  taken  of  an  offer  to  allow  amendments  at  the  trial:  Parsons  v.  Alexander, 
5  El.  &  B.  263.  At  the  trial  it  appeared  that  defendant  entered  a  gaming  house, 
and  there  lost  at  billiards  £65,  for  which  he  gave  an  I.O.U.  and  subsequently  sent 
plaintiff  an  unstamped  cheque.  The  cheque  was  not  received  in  evidence.  The 
judge  intimated  generally  that  he  would  make  what  amendments  were  necessary ; 
neither  party  asking  for  an  amendment,  the  question  was  left  to  the  jury  whether 
the  account  was  stated  of  money  lost  at  gambling.  The  jury  found  for  the 
defendant.  Held  that  the  court  in  banc  had,  without  consent,  power  to  amend 
the  plea  by  making  it  apply  to  an  account  stated  concerning  the  consideration 
of  the  cheque,  so  as  to  raise  on  the  record  the  question  really  tried :  lb.  The 
power  to  amend  after  trial  by  the  addition  of  a  plea  was  doubtful :  Metzner  v. 
Bolton,  23  L.  T.  Eep.  22 ;  Charnley  v.  Grundy,  14  C.  B.  614,  per  jervis,  C.  j! 
After  trial  a  defendant  was  allowed,  upon  payment  of  costs,  to  amend  a  plea  of 
not  guilty  "by  statute,"  by  inserting  several  additional  statutes  in  the  margin- 
Edwards  v.  Hodges,  15  C.  B.  11.  In  one  case  after  a  motion  in  arrest  of  judg- 
ment and  after  proceedings  in  error  for  a  defect  in  a  declaration,  leave  was  given 
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in  any  civil    al)V  proceeding  in  civil  causes,  (o)  whether  there  is  anything 

to  plaintiff  to  amend  upon  paying  the  costs  of  the  motion  in  arrest  of  judgment  of 
the  proceedings  in  error  and  of  the  application  to  amend :  Wilkinson  v.  Sharland, 
11  Ex.  33;  see  further  Marcanskiv.  Cairns,  1  MacQ.  H.  L.  C.  212,  766.  Particu- 
lars were  amended  after  final  judgment :  Carman  et  al  v.  Reynolds  et  al,  5  El.  &  B. 
301.  On  an  issue,  a  plea  of  nul  tiel  record,  a  variance  between  the  snm  recovered, 
as  stated  in  the  declaration,  and  that  on  the  record,  was  on  motion  for  judgment 
allowed  to  be  amended  according  to  the  record :  Huntlr  v.  Emmanuel,  24  L.  J. 
C.  P.  16.  Where  there  is  a  manifest  defect  in  the  pleadings  which  has  not  been 
taken  advantage  of  at  the  trial,  but  is  attempted  to  be  taken  advantage  of  on  a 
motion  for  judgment  non  obstante  veredicto,  or  for  a  new  trial,  the  court  will  with- 
out hesitation  amend  the  pleadings:  Parsons  v.  Alexander,  3  W.  R.  510;  see  also 
Wilkinson  v.  Sharland,  1  Jur.  U.S.  405.  Where  plaintiff  sued  on  an  agreement 
by  defendant  to  store  with  him,  plaintiff,  all  defendant's  wheat  during  the  season, 
alleging  as  the  consideration  that  the  plaintiff  would  store  it,  and  would  rent 
another  storehouse,  and  claiming  damages  for  the  expense  of  such  renting,  and  ati 
the  trial  plaintiff's  witnesses  failed  to  prove  that  part  relating  to  the  storehouse, 
the  declaration  was  amended  by  striking  it  out.  The  plaintiff  was  then  called  for 
the  defence,  and  proved  the  agreement  as  first  set  out.  His  counsel  did  not  agaiu 
amend,  and  the  jury  found  for  the  plaintiff,  adding  that  they  helieved  the  store- 
house to  be  in  the  contract.  The  court  in  term  allowed  the  declaration  to  be 
restored  to  its  original  form,  and  refused  a  new  trial :  Petrie  v.  Tannahill,  22  TJ.  C. 
Q.  B.  608.  Where  on  a  motion  on  arrest  of  judgment  the  court  below  has  allowed 
an  amendment,  the  court  of  error  will  not  consider  the  propriety  of  the  amendment, 
but  will  decide  upon  the  sufficiency  of  the  plea  as  amended :  Indermaur  v.  Dames, 
36  L.  J.  C.  P.  181.  Amendment  before  C.  L.  P.  Act  allowed  of  fi.  fa.  lands  after 
sale  under  it  by  sheriff:  Fleming  v.  Wilkinson,  T.  T.  1  &  2  Vic.  MS.  R.  &  H.  Dig. 
"  Amendment,"  i.  1.  But  refused  after  arrest  as  to  a  ca.  sa.  which  omitted  to  state 
the  amount  for  which  judgment  had  been  recovered :  Billings  et  al  v.  Rapelje  it  al, 
E.  T.  4  Vic.  MS.  R.  &  H.  Dig.  "Amendment,"  i.  2.  So  before  C.  L.  P.  Act  amend- 
ment of  ca.  sa.  by  insertion  of  correct  Christian  name  of  plaintiff  refused :  Allison 
v.  Wagstaff,  M.  T.  7  Vic.  MS.  R.  &  H.  Dig.  "Amendment,"  i.  3.  But  amendment 
of  ca.  re.  as  to  address,  cause  of  action,  and  teste  allowed :  Myers  v.  Rathburn,  Tay. 
Rep.  127.  Fi.  fa.  amended  so  as  to  have  relation  to  the  day  of  the  entry  of  judg- 
ment :  Andruss  v.  Page,  Tay.  Rep.  348.  So  amendment  by  sheriff  of  return  of  fi- 
fa.  allowed:  Lemoine  v.  Raymond,  2  U.  0.  Q.  B.  379.  So  allowed  after  assessment 
of  contingent  damages  on  a  demurrer  subsequently  decided  against  plaintiff: 
Breakenridge  v.  King,  i  O.  S.  297;  Maxwell  v.  Ransom,  1  U.  C.  Q.  B.  281.  Since 
allowed  under  like  circumstances  under  C.  L.  P.  Act:  Fraser  v.  Hickman,  12  U.  C. 
C.  P.  213.  Defendant  allowed  to  amend  after  judgment  against  him  on  demurrer: 
McCrae  v.  Hamilton,  M.  T.  5  Vic.  MS.  R.  &  H.  Dig.  "  Amendment,"  ii.  10 ;  Ham- 
ilton v.  Davis  et  al,  1  TJ.  C.  Q.  B.  526.  But  the  court,  in  the'  exercise  of  its  dis- 
cretion, will  sometimes  refuse  amendments  in  such  cases :  Philips  v.  Smith,  Dra. 
Rep.  303  ;  Metcalfe  v.  McKenzie  et  al,  2  IT.  C.  Q.  B.  404 ;  Bacon  v.  McBean  el  al, 
4  IT.  C.  Q.  B.  104 ;  McLellan  v.  Rogers,  12  U.  C.  Q.  B.  651.  Amendment  of  record 
allowed  after  appeal  to  the  king  in  council:  Rowandy.  Tyler,  5  O.S.  500.  Postea 
amended  by  judge's  notes,  and  judgment  by  postea  after  appeal :  Rochleau  v.  Bid- 
well,  2  O.  S.  319.  Discontinuance  allowed  under  very  peculiar  circumstances,  in 
order  to  prevent  the  loss  of  a  large  sum  of  money :  The  Commercial  Bank  of 
Canada  v.  Cameron  et  al,  17  TJ.  C.  Q.  B.  237.  After  four  terms  elapsed  amend- 
ments cannot  be  made  without  a  terms  notice :  Doe  d.  Lick  v.  Ausman,  1  U.C.  Q.B. 
399.  Leave  was  refused  in  an  action  which  had  slept  for  years,  during  which 
time  defendant  had  died,  and  the  statute  of  limitations  had  barred  the  claim: 
Pearce  v.  Preston,  11  W.  R.  35. 

(o)  The  power  of  amendment  extends  to  all  defects  and  errors,  not  -merely  to 
declarations  and  pleas,  and  other  pleadings,  but  to  any  proceeding  in  civil  causes. 
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This  will  apply- to  the  writs,  verdict,  postea,  judgment,  and  in  short  all  the  various 
steps  in  an  action  at  law:  see  Gregory  v.  Ootterell  et  al,  5  El.  &  B.  671;  also 
Bell  v.  Postlethwaite,  lb.  695;  Bayne  v.  Robertson,  17  0.  B.  548;  Kendil  et  al  v. 
Merrett,  18  C.  B.  178.  Leave. to  amend  a  writ  of  capias  issued  in  an  action  for 
seduction  was  granted  after  arrest  upon  the  application  of  plaintiff,  and  upon  pay- 
ment of  costs,  by  striking  out  the  words  "  in  an  action  on  promises,"  and  inserting 
"  in  an  action  on  the  case :"  Legear  v.  Lacroix,  MS.  Chambers,  Feb.  26,  1857,  per 
Hagarty,  J.  Upon  a  trial  by  record  the  court  amended  the  declaration  by  insert- 
ing therein  the  true  date :  Noble  v.  Chapman,  1  4  C.  B.  400 ;  and  the  true  amount 
of  the  original  judgment:  Hunter  v.  Emmanuel,  15  C.  B.  290.  In  an  action  for 
breach  of  contract  to  employ  the  plaintiff  as  an  actor  for  three  years  at  a  weekly 
salary  of  £8,  the  declaration  claimed  general  damages  for  a  wrongful  dismissal ; 
but  the  plaintiff  in  his  particulars  of  demand  merely  claimed  £32  for  four  weeks' 
salary.  The  defendant  paid  £32  into  court,  and  the  plaintiff's  attorney,  under 
the  mistaken  impression  that  the  plaintiff  was  entitled  under  that  form  of  declara- 
tion to  recover  for  four  weeks'  salary  only,  took  the  money  out  of  court  and  gave 
notice  of  taxation  of  costs,  which  were  accordingly  taxed  and  paid.  Under  the 
circumstances,  the  plaintiff's  attorney  having  discovered  his  mistake  within  a  few 
days  afterwards,  obtained  a  judge's  order  to  set  aside  the  replication  and  all  sub- 
sequent proceedings,  with  leave  to  the  plaintiff,  upon  refunding  the  money  so  paid 
and  the  costs,  to  amend  his  declaration  and  particulars  of  demand,  with  liberty  to 
plead  de  novo  being  given  to  the  defendant.  Held  order  correctly  made:  Emery 
v.  Webster,  9  Ex.  242.  It  has  been  held  that  a  judge  at  nisi  prius  may  amend  a 
declaration  by  altering  the  form  of  action,  for  example,  so  as  to  make  the  declara- 
tion in  case  instead  of  trespass :  May  v.  Footner,  5  El.  &  B.  505.  Action  on  a 
contract  by  plaintiff  to  deliver  to  defendant  at  C.  a  cargo  in  March,  alleging  as  a 
breach  that  defendant  would  not  accept  or  pay  for  the  goods.  Pleas,  first,  non 
assumpsit,  and  second,  that  plaintiff  was  not  ready  and  willing  to  deliver  at  C.  in 
March.  It  appeared  that  defendant  had  by  letter  requested  plaintiff  to  postpone 
the  shipment;  that  the  ship  arrived  ia  C.  on  the  evening  of  31st  March,  and  con- 
sequently that  the  cargo  was  not  ready  for  delivery  till  April.  The  judge  on 
plaintiff's  application  amended  the  declaration  by  inserting  an  averment' that,  at 
defendant's  request,  plaintiff  delayed  the  shipment,  and  that  defendant  promised 
to  accept  a  delivery  of  that  shipment  with  reasonable  speed,  and  exonerated 
plaintiff  from  delivering  in  March:  Held  properly  made :  Tennyson  v.  O'Brien, 
5  El.  &  B.  497.  Upon  a  plea  of  "not  guilty"  by  statute,  where  the  defence  was 
upon  several  statutes,  some  of  which  were  omitted  from  the  margin,  an  amend- 
ment was  allowed  by  the  insertion  of  them:  Edwards  v.  Hodges,  15  C.  B.  477.  It 
would  seem  also  that  a  judge  at  nisi  prius  may  allow  a  count  to  a  declaration  to  be 
added :  Taylor  v.  Shaw,  1 C.  L.  R.  1057,  per  Lord  Campbell,  C.  J. ;  Haites  v.  Mark's, 
9  W.  R.  808,  per  Pollock,  C.  B.  But  this  is  a  matter  of  pure  discretion  and  not  of 
obligation :  Ritchie  et  al  v.  VanGelder,  9  Ex.  762 ;  Bridger  et  al  y.  Gay,  23  L.T.  Rep. 
63 1 ;  and  the  exercise  of  discretion  not  the  subject  of  an  appeal:  Brennan  v.  Howard, 
1  H.  &  K".  138.  Ah  equitable  plea  was  added  on  the  morning  of  the  trial :  Morris 
v.  Milter,  2  F.  &  F.  551.  Plaintiff  was  allowed  to  add  a  count  for  work  and  labour 
at  the  trial  without  terms,  and  defendant  allowed  to  pay  money  into  court  on  it  • 
Robson  v.  Turnbull,  1  F.  &  F.  365.  So  the  addition  of  a  count  in  trover  to  an 
action  for  money  had  and  received  was  allowed:  Cornish  v.  Abingdon,  1  F.  &  F 
562.  Plea  amended  by  striking  out  averments  not  proved  and  qualifying  those 
which  were  proved:  Uailes  v.  Marks,  9  W.  R.  808.  So  alteration  in  representa- 
tion in  an  action  for  fraudulent  representation :  Roles  v.  Ddiiis,  4  1-1.  &  N  484 
Grounds  of  suspicion  on  a  plea  of  justification  to  an  action  for  false  imprisonment 
amended :  Uailes  v.  Marks,  7  H.  &  N.  56.  Where  a  pleading  is  amended  ahv 
formal  defects  in  other  parts  of  the  pleading,  rendered  necessary  by  the  amend! 
nients,  will  also  be  amended:  Buckland  v.  Johnson,  18  Jur.  775.  Declaration 
in  libel  amended  by  the  addition  of  a  written  letter:  Saunders  y.  Bate   1  n  & 
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N.  402.  Declaration  amended  in  action  on  the  case  by  servant  against  master  fop 
injuries :  Farrer  v.  Cock,  2  F.  &  F.  536.  Where  in  an  action  upon  an  agreement 
a  plaintiff  obtained  a  verdict,  and  a  rule  was  afterwards  made  absolute  to  enter  a 
verdict  for  defendant,  the  court  under  special  circumstances  and  on  special  terms 
allowed  the  rule  to  be  amended  by  directing  a  nonsuit  to  be  entered:  Sillen  v. 
Holloway,  14  C.  B.  N.S.  336.  A  writ  of  mandamus  was  amended  by  striking  out 
the  word  "company:"  Regina  v.  The  Derbyshire,  $c.  Railway  Co.  3  El.  &  B.  788. 
After  plea  pleaded  that  plaintiffs  were  not  a  body  corporate,  the  court  allowed 
plaintiffs  to  amend  by  substituting  the  name  of  the  director  of  the  bank:  La 
Banco,  Nazionale  Sede  di  Torino  v.  Hamburger,  11  W.  R.  1074.  An  amendment  ■ 
was  allowed  as  to  the  indorsement  upon  a  pluries  writ  of  summons  issued  before 
C.  L.  P.  Act,  by  altering  the  date  of  the  first  writ  to  its  true  date,  so  as  to  save  the 
statute  of  limitations :  Cornish  et  al  v.  Hoclcin,  1  El.  &  B.  602 ;  s.  c.  22  L.  J.  Q.  B. 
142;  but  see  Bricker  et  al  v.  Ancetl,  23  U.  C.  Q.  B.  481.  'Notice  of  writ  also 
amended:  Leigh  v.  Baker,  3  Jur.  N.S.  668.  So  declaration  amended  by  inserting 
true  date  of  judgment  recovered :  Noble  v.  Chapman,  1 4  C.  B.  400.  In  an  action  for 
not  accepting  excuse  for  non-delivery  allowed  to  be  added  to  declaration :  Tennyson 
v.  O'Brien,  6  El.  &  B.  497.  So  in  an  action  for  wrongful  dismissal  amendment  may 
be  allowed  by  alleging  a  usage  of  dismissal  on  three  months'  notice :  Melzner  v. 
Bolton,  23  L.  J.  Ex.  130.  Declaration  for  eviction  amending  by  altering  nature 
of  eviction :  Carpenter  v.  Parker,  3  C.  B.  N.S.  206.  Amendment  allowed  in  eject- 
ment by  adding  names  of  two  trustees  who  had  legal  estate:  Blake  et  al  v.  Done, 
7  H.  <fc  N.  465.  By  addition  of  a  count :  Cornish  v.  Abingdon,  1  F.  &  F.  562 ; 
Elision  v.  Deacon,  L.  R.  2  C.  P.  20;  by  striking  out  a  count:  Berresford  et  al  v. 
Geddes,  lb.  285 ;  but  not  by  striking  out  all  the  names  of  parties  to  suit  and  sub- 
stituting new  names:  Robinson  v.  Bell,  9  IT.  C.  C.  P.  21;  as  to  assignment  of, 
breach  in  declaration :  Carpenter  v.  Parker,  3  C.  B.  N.S.  206 ;  as  to  special  cases 
see  Notman  et  al  v.  The  Anchor  Assurance  Co.  6  C.  B.  N.S.  536 ;  The  Mersey  Dock 
and  Harbour  Commissioners  v.  Jones,  29  L.  J.  C.  P.  239 ;  Pennington  v.  Cardale, 
10  W.  R.  544.  Non-joinder  of  a  partner  plaintiff  in  debt  amended:  Williams  v. 
Groves,  1  F.  &  F.  341.  Amendment  by  allowing  representative  of  a  dead  man, 
who  never  was  a  party  to  the  proceedings,  refused:  Clay  v.  Oxford,  L.  E.  2 
Ex.  54.  Amendment  by  substituting  as  defendants  for  local  board  of  health 
the  name  of  their  clerk  refused  at  trial:  Pry  or  v.  The  Local  Board  of  Health 
of  West  Ham,  15  L.  T.  N.S.  250.  Joinder  in  demurrer  allowed  to  be  added 
to  record  at  nisi  prius :  Boullon  v.  Fitzgerald  el  al,  1  U".  C.  Q.  B.  476.  Irregu- 
larity in  award  of  venire  amended :  Whitelaw  v.  Davidson,  6  U.  C.  Q.  B.  534.  So 
mistake  in  demurring  to  right  plea  allowed  even  after  verdict :  Perry  v.  Grovtr, 
5  TJ.  C.  Q.  B.  468.  Amendment  of  verdicts:  Moore  v.  Boyd  et  al,  15  U.  0.  C.  P. 
513;  Feizev.  Thompson,  1  Taunt.  121;  Gallagher  v.  Strobridge  et  al,  Dra.  Rep. 
107;  Regina  v.  Fall  et  al,  1  Q.  B.  636.  Even  after  motion  in  arrest  of  judgment: 
Gouldrich  v.  McDougall,  2  O.S.  212;  Beasly  v.  Darling  et  ux,  lb.  214;  Chaiwkk 
v.  McPherson,  2  TJ.  C.  Q.  B.  379 ;  Baldwin  qui  tarn  v.  Henderson,  4  U.  C.  Q.  B.  361 ; 
City  Bank  v.  Eccles,  5  U.  C.  Q.  B.  633 ;  Ponton  v.  Moodic,  7  TJ.  C.  Q.  B.  301 ;  Moon 
v.  Boyd  et  al,  15  TJ.  C.  C.  P.  513.  Judgment  rule  amended  as  to  amount  of  dam- 
ages: Averill  v.  Powell,  M.  T.  2  Vic.  MS.  R.  &  H.  Dig.  "Amendment,"  iii.  1!. 
So  by  the  addition  of  amount  of  costs :  Wright  v.  Landell,  Tay.  Rep.  304.  So 
name  of  intestate  in  judgment  against  administrator :  Willdrd  v.  Woolcot,  Dra. 
Rep.  211.  So  amendment  allowed  as  to  different  proceedings  in  consequence  of 
mistake  as  to  cause  of  action:  Edison  v.  Hogadone,  M.  T.  3  Vic.  MS.  R.  &  H.  Dig. 
"  Amendment,"  iii.  14.  Addition  of  a  count  allowed :  Ellston  v.  Deacon,  L.  R.  2  C,  P. 
20.  When  a  pleais  in  accordance  with  the  construction  put  on  a  statute  by  thejudge 
at  nis,i  prius,  and  leave  is  given  to  move  the  court,  it  is  not  necessary  to  amend 
the  plea  by  adding  the  exact  words  of  the  statute :  Tullev  v.  Corrie,  16  L.  T. 
N.S.  796.  * 

Amendment  refused  where  the  allowance  of  it  would  be  to  assist  the  plaintiff 
in  committing  a  fraud  on  a  foreign  government:  Brennan  v.  Howard,  1  H.  <fc  N. 
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in  writing  to  amend  by  or  not,  (p)  and  whether  the  defect  or  as  may  be 
error  be  that  of  the  party  applying  to  amend  or  not,  (q)  and  fu.11  justice, 
all  such  amendments  may  be  made  with  or  without  costs,  (r) 

138.  In  an  action  against  a  person  for  giving  a  false  character,  the  words  in  the 
declaration  were  "dismissed  from  the  employment  of  the  defendant,  <fcc.,  on 
account  of  the  dishonesty,  &c,"  an  amendment  "  while  in  the  employment  of  the 
defendant,  Ac,  guilty  of  dishonesty"  was  refused:  Wilkin  v.  Reed,  15  C.  B.  192. 
In  an  action  for  ohstruction  of  a  watercourse,  where  the  right  was  traversed,  an 
amendment  so  as  to  narrow  the  right,  was  refused :  Cawkwell  v.  Russell,  26  L.  J. 
Ex.  34.  Kefused  so  as  to  enable  plaintiff,  who  had  failed  in  the  cause  of  action 
stated,  to  recover  on  a  different  one:  Bradworth  v.  Forshaw,  10  W.  R.  760;  see 
also  Unvrin  v.  Adams,  1  F.  &  F.  312 ;  Robson  v.  Doyle,  18  Jur.  652.  Eefusal  to 
allow  the  question  of  highway  to  be  pleaded  by  way  of  amendment  in  an  action 
of  trespass :  Adams  v.  Smith,  1  F.  &  F.  811.  Though  the  court  may  amend  after 
judgment  in  a  special  case  by  inserting  an  omitted  fact,  they  will  not  do  so  if 
fact  disputed :  Pennington  v.  Cardale,  10  W.  R.  544 ;  and  the  court  will  not  allow 
a  special  case  to  be  amended  by  stating  a  point  which  the  parties  had  not  raised 
for  consideration:  Hills  v.  Sunt,  15  C.  B.  1.  Nor  to  amend  the  proceedings  by 
the  addition  of  the  defendant's  wife  where  he  alone  is  sued  for  the  debt :  Gerrard 
v.  Guebelei,  13  C.  B.  N.S.  832;  see  also  Bolingbroke  et  ux  v.  Kerr,  L.  R.  1  Ex.  222. 
Nor  in  an  action  against  an  infant  to  amend  an  appearance  by  an  attorney  after 
procedings  in  error  so  as  to  substitute  an  appearance  by  guardian:  Oarr  v. 
Cooper,  1  B.  &  S.  230.  Refused  as  to  particulars  of  plaintiff's  claim  where  the 
action  had  slept  for  years:  Pearee  v.  Preston,  11  W.  R.  35.  Where  two  of  the 
plaintiffs  contracted  under  seal  to  do  certain  work  which  was  done  by  them,  but 
not  according  to  the,  agreement,  and  three  sued  for  the  doing  of  it,  and  plaintiffs 
were  nonsuited  on  the  production  of  the  contract,  the  nonsuit  was  upheld,  and  an 
amendment  by  striking  out  the  name  of  the  third  plaintiff,  in  order  to  save  the 
Statute  of  Limitations,  was  refused:  Bricker  et  at  v.  Ancell,  23  U.C.  Q.B.  481. 
Refusal  to  allow  replication  of  Statute  of  Limitations  to  a  plea  of  set-off:  Brancker 
v.  Orozier,  16  L.  T.  N.  S.  891.  Refusal  to  amend  a  special  case  by  the  insertion 
of  a  fact  after  judgment:  Gantlwny  v.  Witten,  17  L.  T.  N.  S.  117.  So  amendment 
of  rule  nisi  refused  after  it  was  discharged :  Kynniard  v.  Leslie,  12  Jur.  N.S.  468. 
A  judge  at  nisi  prius  has  no  power  to  strike  out  a  plea  to  which  there  is  a 
demurrer:  Thomas  v.  Walters,  22  L.  T.  Rep.  200.  Misjoinder  not  a  "defect  or 
error"  such  as  contemplated:  Robson  v.  Doyle  el  al,  3  El.  &  B.  396.  Application 
must  be  made  under  ss.  63  to  68. 

(p)  Formerly  judges  at  nisi  prius  could  only  amend  the  record  when  there  was 
something  in  writing  or  in  print  to  amend  by :  see  ss.  216,  217,  and  notes  thereto. 
This  section  is  an  extension  of  that  law. 

(?)  An  amendment  may  be  re-amended  or  annulled:  Morgan  el  al  v.  Pike, 
14  C.  B.  479 ;  Pelrie  v.  Tannahill,  22  U.  C.  Q.  B.  608. 

(r)  Every  pleading  is  to  be  taken  subject  to  such  amendments  as  the  law  as  it 
now  stands  permits  the  court  or  judge  to  make:  Buckland  v.  Johnson,  15  C.  B. 
165,  per  Maule,  J.  A  discretion  must  be  exercised  in  each  case  in  view  of  all  the 
circumstances  of  the  case ;  and  with  reference  to  terms,  the  caBe  should  be  disposed 
of  upon  full  consideration  of  such  circumstances.  If  an  order  for  leave  to  amend 
be  abandoned  after  service,  the  opposite  party  has  in  general  no  right  to  costs 
incurred  before  the  abandonment  on  the  supposition  that  the  order  would  be 
acted  upon  by  the  party  obtaining  it:  Brown  v.  Millington,  22  L.  J.  Ex.  138. 
Where  defendant  must  have  known  throughout  what  was  the  material  question 
in  dispute,  notwithstanding  some  defect  in  the  pleadings,  he  is  not  entitled  to  the 
costs  of  amendment:  Buckland  v.  Johnson,  15  C.  B.  145  •  St.  Losky  et  al  v  Green 
et  al,  9  C.  B.  N.S.  370;  s.  c.  3  L.  T.  N.S.  297.   Where  judgment  was  given  for  the 
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and  upon  such  terms  as  to  the  Court  or  Judge  seems  fit,  (s) 

plaintiff  on  demurrer  to  defendant's  pleas  with  costs,  which  costs  were  to  include 
the  costs  of  the  day  for  the  last  assizes,  the  cause  having  been  made  a  remanet,  the 
court  on  discovering  that  the  defendant  had  a  cross  action  against  the  plaintiff  at 
the  same  assize,  of  which  they  were  'not  aware  at  the  time  they  gave  their  former 
judgment,  and  that  the  causes  had  by  consent  of  both  parties  been  made  remanets, 
allowed  the  amendment  to  be  made  on  payment  of  the  costs  of  the  demurrer  only: 
McKenzie  v.  Gibson,  7  U.  C.  Q.  B.  527.  Semble  that  under  any  circumstances 
this  would  have  been  the  proper  course:  lb.  Plaintiff  declared  against  defendant 
as  a  stockholder  in  a  railway,  to  which  defendant  pleaded  and  demurred.  The 
issues  in  fact  were  first  tried,  and  resulted  in  a  verdict  for  the  plaintiff,  with  leave 
to  defendant  to  move  to  enter  a  nonsuit,  which  rule  was  taken  out  during  the 
same  term  in  which  the  demurrer  was  set  down  for  argument,  and  upon  the  latter 
being  called  on  for  argument  plaintiff  asked  leave  to  amend,  which  was  granted 
on  payment  of  costs.  An  amended  declaration  was  afterwards  served,  and  the 
defendant's  costs  were  taxed  by  the  master  upon  the  amendment,  and  the  costs 
of  the  issues  in  fact  and  rale  nisi  disallowed.  Held  that  defendant  was  entitled  to 
all  the  costs  of  the  demurrer  and  application  to  amend  and  of  the  costs  in  cham- 
bers, and  of  the  application  for  revision:  Fraser  v.  Hickman,  12  V.  C.  C.  P.  213. 
Where  in  an  action  on  two  promissory  notes  there  was  at  the  trial  £  variance 
between  the  defendant's  proof  and  his  plea,  and  amendments  though  necessary  to 
the  determination  of  the  real  question  in  controversy  between  the  parties  were 
refused,  and  plaintiffs  in  consequence  had  a  verdict,  the  court,  upon  the  application 
of  defendants,  directed  the  amendments  to  be  made  and  ordered  a  new  trial,  costs, 
including  the  costs  of  the  rule,  to  abide  the  event :  Bank  of  Montreal  v.  Reynolds 
et  al,  24  U.  C.  Q.  B.  381. 

(»)  The  court  always  takes  care  that  if  one  party  to  an  action  be  allowed  to 
amend,  the  other  party  shall  not  be  prejudiced  or  delayed  thereby :  Alder  v.  Chip, 
2  Burr.  755.  In  trials  at  nisi  prius  an  amendment  may  in  many  cases  make  neces- 
sary a  postponemenfof  the  trial.  One  test  of  the  propriety  of  refusing  a  post- 
ponement is  to  see  whether  the  party  against  whom  the  amendment  is  made 
could,  if  the  trial  were  postponed,  get  other  evidence :  Tennyson  v.  O'Brien,  5  El. 
<fc  B.  600,  per  Wightman,  J.  In  an  action  on  a  contract  an  amendment  of  the 
declaration  was  made  at  nisi  prius  for  the  purpose  of  raising  the  real  question  in 
controversy  between  the  parties  and  leave  given  to  defendant  to  amend  his  plea; 
but  defendant  objected  to  the  amendment  being  made,  and  requested  a  postpone- 
ment of  the  trial,  which  the  judge  refused ;  thereupon  defendant  refused  to  alter 
his  plea  and  to  appear  further,  whereupon  the  jury,  under  the  direction  of  the 
judge,  assessed  the  damages.  On  a  motion  for  a  new  trial,  it  was  held  that  no 
injustice  being  suggested  to  haVe  been  sustained  by  the  defendant  in  consequence 
of  the  refusal  to  postpone  the  trial,  the  discretion  of  the  judge  in  that  respect 
ought  not  to  be  reversed:  lb.  497  ;  see  further  White  v.  The  South  Eastern  Rail- 
way Co.  10  W.  R.  564;  Bradworth  v.  Foshaw,  lb.  760;  Eiley  v.  Baxendah  et  al, 
6  H.  &  N.  445.  The  power  of  the  court  to  review  the  decision  of  the  judge  at  the 
trial  in  granting  or  refusing  an  amendment  under  this  section  is  very  doubtful. 
It  will  be  observed  that  it  is  not  as  in  case  of  amendments  under  the  previous 
sections  conferred  in  express  terms  by  the  legislature :  see  s.  220  and  notes  there- 
to. In  Emery  v.  Webster,  1  Jur.  N.S.  383,  Coleridge,  J.  said:  "The  judge  had 
power  to  make  the  order.  This  court  cannot  enquire  whether  he  exercised  it 
rightly  or  wrongly."  In  Holdan  et  al  v.  Ballantyne  et  al,  29  L.  J.  Q.  B.  150,  Cock- 
burn,  C.  J.,  said :  "  We  have  no  power  to  review  the  decision  of  the  judge  at  the 
trial."  In  Brennan  v.  Howard,  4  W.  R.  6 1 0,  Pollock,  C.B. ,  said :  "  I  do  not  think  we 
have  power  to  review  the  exercise  of  a  purely  discretionary  authority."  But 
even  if  the  court  has  the  power  under  its  common  law  jurisdiction  it  will  be  slow 
to  exercise  it  where  the  granting  or  refusing  of  the  amendment  is  a  matter  of  dte- 
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and  all  such  amendments  as  may  be  necessary  for  the  purpose 
of  determining  in  the  existing  suit  the  real  question  in  con- 
troversy between  the  parties,  shall  be  so  made,  (f)  1 19  Vic. 
c.  43,  s.  291. 


cretion :  Morgan  et  al  v.  Pike,  14  C.  B.  473 ;  Schuster  et  al  v.  Wheelwright,  8  C.  B. 
N.  S.  383.  In  Smith  v.  Wallbridge,  18  U.  C.  C.  P.  184,  Adam  Wilson,  J.,  said: 
"  In  reviewing  the  decision  of  a  judge  we  must  be  satisfied  he  was  wrong  before 
we  can  interfere,  for,  as  has  been  said,  '  gravely  to  doubt  is  to  affirm.' "  In 
Martyn  v.  Williams,  1EAH.  817,  the  court  disallowed  an  amendment  made  at 
the  trial  on  the  ground  that  the  amendment  made  the  pleading  reasonably  open 
to  a  demurrer. 

(t)  Between  the  language  used  in  the  commencement  and  that  used  in  conclu- 
sion of  this  section  there  is  a  marked  distinction.  The  former  part  of  the  section 
empowers  courts  and  judges  to  amend  all  defects  and  errors  at  any  time,  and 
these  the  court  or  judge  may  order.  But  the  latter  part  of  this  section  relates  to 
such  amendments  "  as  may  be  necessary  for  the  purpose  of  determining  in  the  exist- 
ing suit  the  real  question  in  controversy  between  the  parties."  And  these  latter  it  is 
declared  "shall  be  so  made."  While  the  former  part  of  the  section  is  permissive 
as  to  the  exercise  of  powers  of  amendment,  the  latter  part  is  clearly  imperative : 
Taylor  v.  Shaw,  21  L.  T.  Eep.  38,  per  Crompton,  J. ;  Ritchie  et  al  v.  Van  Gelder,  9  Ex. 
"762 ;  Brennan  v.  Howard,  1 H.  &  N,  141,  per  Bramwell,  B. ;  St.  Losky  et  al  v.  Green 
et  al,  9  C.  B.  N.S.  375,  per  Byles,  J. ;  Oordery  v.  Coloin,  14  C.  B.  N.S.  375,  per  Byles, 
J. ;  Bafik  of  Montreal-?.  Reynolds  et  al,  24  IT,  C.  Q.  B.  383,  per  Draper,  C.  J.  This 
distinction,  though  now  firmly  established,  was  at  one  time  doubted:  see  Hughes 
v.  Bury,  1  F.  <fc  F.  374 ;  The  Times  Fire  Assurance  Co.  v.  Eawke,  28  L.  J.  Ex.  317 ; 
McKemie  et  al  v.  Van  Sickles  et  al,  17  TJ.  C.  Q.  B.  226.  At  one  time  and  by  some 
judges  it  was  supposed  that  the  court  or  judge  should  be  influenced  in  allowing  or 
refusing  an  amendment  by  the  fact  that  the  action  or  defence  was  a  hard  one,  or 
contrary  to  certain  ideas  of  morality  which  the  law  had  not  made  obligatory,  but 
that  notion,  so  far  as  the  latter  part  of  this  section  is  concerned,  must  now  be  taken 
as  exploded :  see  Doe  d.  Marriott  v.  Edwards  et  al,  1  Moo.  <fe  R.  3 1 9 ;  Wright  v.  Mar- 
rails,  8  TJ.  C.  Q.  B.  511,  before  C.  L,  P.  Act;  Brennan  v.  Howard,  1  H.  &  N.  141, 
per  Bramwell,  B. ;  Hughes  v.  Bury,  1F.AF.  374,  per  Crowder,  J. ;  Bank  of  Mont- 
real v.  Reynolds  et  al,  24  TJ.  C.  Q.  B.  381,  per  Draper,  C.  J.  Contra :  McKemie 
el  al  v.  Vansickles  et  al,  17  TJ.  C.  Q.  B.  227,  per  Robinson,  0.  J. ;  Brennan  v 
Howard,  1  H.  &  ST,  140,  per  Pollock,  0.  B„  and  Willes,  J.  All  amendments  neces- 
sary to  bring  out  the  real  question  in  controversy  between  the  parties  should 
be  made :  St.  Losky  et  al  v.  Green  et  al,  9  C.  B.  N.  S.  370.  To  determine  what 
is  the  substantial  question  between  the  parties  is  to  determine  not  a  matter  of 
law  but  of  fact,  which  matter  of  fact  must  be  determined  ~by  the  judge  on  a 
careful  consideration  of  the  pleadings  and  evidence:  Wilkin  v.  Reed,  15  C.  B. 
205,  per  Maule,  J.  But  the  statute  does  not  contemplate  amendments  in  every 
matter  which  could  by  possibility  be  started  in  the  course,  of  the  trial.  It  has 
been  thought  by  some  of  the  judges  that  the  presiding  judge  is  bound  to  make 
an  amendment  asked  for,  if  by  so  doing  some  question  might  be  raised  between 
the  parties;  but  this  impression  is  clearly  incorrect :  lb.  192;  Cawkwell  v.  Rus- 
sell, 26  L.  J.  Ex.  34.  It  was  intended  by  the  C.  h.  P.  Act  to  limit  .the  powers 
of  amendment  to  the  introduction  of  matters  which  the  parties  hoped  and  in- 
tended to  try  in  the  cause,  and  not  to  authorize  amendments  which  might  raise 
questions  which  never  were  contemplated  by  the  parties:  Wilkin  v.  Reed,  15  C 
B.  206,  per  Maule,  J.  The  declaration  in  an  action  for  giving  a  false  character 
to  one  P.  a  clerk,  alleged  that  the  defendant  fraudulently  represented  to  the 
plaintiff  that  the  reason  why  he  dismissed  P.  from  his  employment  was  the 
21 
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COSTS  OF  THE  DAY.  (u) 

decrease  of  his  business,  and  that  the  defendant  recommended  the  plaintiff  to  try 
P.  and  knowingly  suppressed  and  concealed  from  plaintiff  the  fact  that  P.  had 
been  dismissed  from  his  employment  on  account  of  dishonesty.  At  the  trial  it 
appeared  that  P.  had  been  guilty  of  dishonesty  while  in  the  defendant's  employ- 
ment, but  that  defendant  had  not  mentioned  that  fact  to  plaintiff  when  he  recom. 
mended  him  to  try  P.  It  farther  appeared,  however,  that  P.  had  not  been 
dismissed  from  the  defendant's  employment  on  account  of  his  dishonesty,  hit 
really  for  the  reason  'which  defendant  had  assigned  to  plaintiff.  The  judge  at 
the  trial  refused  to  allow  the  declaration  to  be  amended,  by  inserting  an  allega- 
tion "  that  P.  whilst  in  the  defendant's  employment,  was  guilty  of  dishonesty*" 
instead  of  the  allegation  "  that  P.  had  been  dismissed  from  the  employment  of  the 
defendant  on  account  of  dishonesty."  Held  that  the  amendment  was  properly 
refused — the  matter  in  controversy  between  the  parties  being  not  whether  the 
defendant  had  fraudulently  suppressed  the  fact  that  P.  had  been  guilty  of  dis- 
honesty, but  whether  he  had  given  the  true  reason  for  having  dismissed  him: 
Wilkin  v.  Heed,  15  C.  B.  192,  So  an  amendment  of  a  special  case  for  the  purpose 
of  letting  in  a  question  neither  considered  nor  presented  by  the  parties  "for  con- 
sideration, was  refused:  Sills  v.  Hunt,  15  C.  B.  1.  Again,  to  hold  that  a  judge 
is  bound  to  add  a  new  plea  whenever  it  is  necessary  to  let  in  the  defence  as  it 
appears  upon  the  evidence  would  be  to  put  an  end  to  trial  by  jury  altogether 
No  man  could  ever  know  what  case  he  was  going  to  meet :  Taylor  v.  Shaw, 
21  L.  T.  Rep.  58 ;  Charnley  v.  Grundy,  14  C.  B.  608  ;  Corby  et  al  v.  Cotton  et  al, 
3  IT.  C.  L.  3.  50.  The  statute  does  not  render  it  imperative  on  the  cijurt  or  a 
judge  to  allow  one  plea  to  be  substituted  for  another:  Ritchie  et  al  v.  Van 
■Gelder,  9  Ex,  762.  Where  the  defendant  pleaded  never  indebted  to  an  action 
for  money  lent,  and  issue  was  joined  thereon,  the  court,  in  the  exercise  of 
discretion,  refused  to  allow  the  defendant  to  substitute  a  plea  that  the  money 
was  lent  for  the  purpose  of  purchasing-  shares  in  a  foreign  lottery  and  reselling 
them  in  England:  lb.  But  suppose  the  judge  at  nisi  prius  refuses  to  make  an 
amendment  where  by  law  he  is  bound  to  make  one,  what  Is  the  remedy  ?  If 
the  court  simply  grant  a  new  trial  they  send  the  parties  down  to  try  a  question 
which  is  not  that  in  dispute  !  There  is  a  better  remedy.  If  the  judge  at  the  trial 
improperly  refuse  to  amend,  the.party  aggrieved  by  his  refusal  can  go  directly  to 
the  court  and  make  a  substantive  application'for  an  amendment,  and  ask  the  court 
to  grant  it  by  virtue  of  its  general  jurisdiction :  Brennan  v.  Howard,  1  H.  <!fc  N.  141, 
per  Bramwell,  B. ;  and  this  was  the  course  adopted  with  success  in  The  Bank  of 
Montreal  v.  Reynolds  et  al,  24  IT.  C.  Q.  B.  381.  Perhaps  also  the  judge  refusing  to 
amend  could  be  prevailed  upon  to  direct  the  jury  to  find  the  fact  or  facts  accord- 
ing to  the  evidence,  and  state  the  finding  on  the  record,  so  that  the  court,  not- 
withstanding the  finding  on  the  issues  joined,  where  the  alleged  variance  is 
immaterial  to  the  merits  of  the  case,  and  the  misstatement  such  as  could  not  have 
prejudiced  the  opposite  party  in  the  conduct  of  his  action  or  defence  would  give 
judgment  according  to  the  very  right  and  justice  of  the  case:  see  section  221  and 
notes  thereto.  The  latter  course  would  do  away  with  the  necessity  either  of 
amendment  or  new  trial,  and  so  be  a  considerable  saving  of  costs  to  the  parties 
affected  thereby. 

(«)  From  a  very  early  period  there  has  been  some  rule  of  practice  to  enable  a 
defendant  to  get  rid  of  an  aotion  commenced  against  Mm,  which  plaintiff  does 
not  think  proper  to  bring  to  trial.  The  provision  at  common  law  was  trial  by 
proviso — a  mode  of  procedure  so  called  because  of  a  -proviso  inserted  in  the 
venire  facias,  as  follows:  "And  have  then  there  the  names  of  the  persons  and 
this  writ,  provided  always  that  if  two  writs  should  thereupon  come  to  you,  one  of 
them  only  you  return  and  execute."  And  this  for  a  long  time  was  the  only  mode 
by  which  defendant  could  obtain  indemnity  for  his  expenses  or  have  tried  an 
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5823.  (a)  The  Act  of  the  Parliament  of  Great  Britain,  TheErftMi 
passed  in  the  fourteenth  year  of  the  reign  of  King  George  Geo^ll.^c. 
the  Second,  intituled,  An  Act  to  prevent  inconveniences  from  be  in  force 
delays  of  causes  after  issue  joined,  (b)  so  fur  as  the  same  re- 
lates to  judgment  as  in  case  of  a  nonsuit,  shall  not  be  in  force 
in  Upper  Canada,  (c)     19  Vic.  c.  43,  s.  149. 

@S4     (d)  In    case  a  notice   of  trial   or   assessment   be  Costs  of  the 
\    /  <  day  pro- 

given  (e)  and  not  duly  countermanded,  (/)  and  in  case  the  videdfor. 

party  who  gave  the  notice  of  trial  or  assessment  do  not  bring 

the  issue  to  trial  or  assess  the  damages,  (g)  such  party  shall 

for  such  default  pay  the  costs  of  the  day  to  the  party  to  whom 

such  notice  was  given.  (Ji)     2  Geo.  IV.  c.  1,  s.  36 ;  19  Vic. 

c.  43,  s.  148. 

action  which  was  kept  -unjustly  hanging  over  him.  Trial  by  proviso  is  still  the 
only  means  of  forcing  an  actual  trial  of  the  matter  litigated.  As  to  indemnity 
for  expenses  incurred  in  consequence  of  plaintiffs  neglect  to  proceed  to  trial 
according  to  notice,  technically  called  "  costs  of  the  day,"  a  more  summary  pro- 
ceeding was  enacted  by  Stat.  14  Geo.  II.  cap.  IT.  This  statute  enabled  a  defen- 
dant in  certain  cases,  npon  showing  the  default  of  plaintiff  to  move  the  court  for 
"judgment  as  in  case  of  a  nonsuit,"  the  effect  of  which  if  allowed  was  to  give 
him  costs  as  if  plaintiff  had  been  in  fact  nonsuited.  But  this  proceeding,  though 
an  improvement  upon  the  common  law  mode  of  "  trial  by  proviso,"  has  been  itself 
found  susceptible  of  beneficial  alteration.  The  enactments  following  are  intended 
to  simplify  1  he  mode  of  procedure  in  such  cases  and  thus  lessen  the  expense  of 
obtaining  judgment  as  in  case  of  a  nonsuit. 

(a)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  100. 

(6)  Eng.  Stat.  14  Geo.  II.  cap.  17. 

(c)  The  provisions  of  14  Geo.  II.  cap.  17,  are  repealed  as  to  judgment  in  case 
of  a  nonsuit  without  any  exception  as  to  pending  actions :  Doe  d.  Leigh  v.  Boll, 
8  Ex.  130,  per  Alderson,  B. ;  see  also  Morgan  v.  Jones,  8  Ex.  128.  The  common 
law  right  to  take  down  a  cause  by  proviso  is  expressly  preserved  by  Eng.  C.  L. 
P.  Act  1852,  s.  116. 

(d)  Taken  from  our  old  King's  Bench  Act,  cap.  1,  s.  36. 

(e)  See  section  '201  and  notes  thereto. 

(/)  Where  th«re  has  been  a  countermand  of  notice  of  trial  defendant  is  not 
entitled  to  any  costs  of  the  day  :  Irwin  v.  Meenaghan,  3  Ir.  L.  E.  285. 

(g)  It  is  now  settled  that  the  costs  occasioned  by  the  cause  being  made  a 
remanet  are  costs  in  the  cause,  and  go  to  the  party  who  ultimately  succeeds : 
Bentley  v.  Carver  et  al,  2  C.  B.  817 ;   Gibbins  et  al  v.  Phillips,  8  B.  <k  C.  437. 

(A)  Costs  of  the  daycare  in  effect  the  same  as  those  paid  on  the  withdrawal  of 
a  record :  Walker  v.  Lane,  3  Dowl.  P.  C.  504.  The  rule  for  them  in,  Upper  Canada 
waB  peremptory  and  -absolute  in  the  first  instance:  Chnholmv.  Simpson,  Dra. 
Rep.  2.  But  in  England  the  practice  in  this  respect  differed  in  the  several  courts  : 
Queen's  Bench,  Mderley  v.  Storey,  .2  Dowl.  N.  S.  335  ;  Common  Pleas,  Russell  v. 
Hill,  6Jur.  106  ;  and  Exchequer,  Scott  v.  Marshall,  2  C.  &  J.  60.     However,  ina 
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Euiefor  825.  (i)  The  rule  for  costs  of  the  day  (f)  for  not  nro- 

eosts  of  the  v    ,                                                                    .  '                    t 

day  on  ceeding  to  trial  or  assessment  pursuant  to  notice,  or  not  coun- 

affldavit. 


all  the  courts  to  obtain  the  rule  a  motion  in  court  by  counsel  was  necessary.  It 
might  be  made  at  any  time  while  the  cause  was  in  existence,  that  is,  before  exe- 
cution executed,  through  several  term's  after  default  made  by  plaintiff:  Reditu, 
Lucock,  2  C.  &  M.  337 ;  and  notwithstanding  the  lapse  of  four  terms  without  a  Btep 
in  the  cause  might  be  made  without  a  term's  notice :  French  v.  Burton,  2  C.  &  J.  634. 
The  rule  may  now  in  this  Province  be  obtained  as  of  course  without  a  motion  in 
court,  and  as  to  the  time  within  which  it  can  be  obtained  the  practice  is  the  same 
as  before  the  act :  section  225.  The  rule  being  absolute  in  the  first  instance,  the 
opposite  party  is  not  bound  to  show  cause  though  a  notice  of  motion  be  served 
upon  him.  His  course  is  afterwards  to  move  to  discharge  the  rule:  Sleeman  et  al 
v.  The  Governor  and  Company  of  the  Copper  Miners  of  England,  5  D.  &  L.  451. 
Non-payment  of  costs  of  the  day  is  not  a  sufficient  ground  for  staying  proceedings 
until  the  costs  are  paid :  Becket  et  al  v.  Durand,  6  U.  C.  L.  J.  19 ;  see  also  Shore- 
dkcke  v.  Gilbard  et  al,  8  Dowl.  P.  C.  296.  But  there  may  be  an  extreme  case 
when  staying  proceedings  for  non-payment  of  costs  of  the  day  would  be  the 
proper  course.  Defendant  may  so  act  as  to  waive  all  benefit  to  the  stay,  even 
if  ctherwise  entitled  to  it:  Deering  v.  Palmer,  6  Ir.  L.  E.  209.  As  to  what  con- 
stitute costs  of  the  day,  see  Pegg  v.  Pegg,  1  Cham.  R.  190;  s.  c.  7  IT.  ft  Q.  B.  220. 
Costs. of  a  special  jury  not  costs  of  the  day:  Whitehead  v.  Brown.,  2  0.  S.  845.  As 
to  when  defendant  is  entitled  to  costs  of  the  day,  see  note  j  infra. 

(t)  Taken  from  Eng.  Stat.  16  &  16  Vic.  cap.  76,  s.  99. 

(j)  The  following  is  the  rule  made  use  of  in  our  court  of  Queen's  Bench. 
"Upon  reading  the  affidavit  of,  <fcc,  it  is  ordered  that  the  attorneys  of  both  par- 
ties shall  attend  the  master,  and  he  shall  examine'  the  matter  and  tax  the  defen- 
dant's costs,  for  that  the  plaintiff  hath  not  proceeded  to  trial  pursuant  to  his 
notice,  which  costs  when  taxed  shall  be  paid  by  the  plaintiff  if  it  shall  appear  to 
the  master  that  costs  ought  to  be  paid."  Such  a  rule  must  be  issued  from  the 
principal  office  in  Toronto.  Deputies  have  no  power  to  issue  it :  White  et  al  v. 
Shire,  7  U.  C.  L.  J.  206.  The  rule  will  not  be  granted'  with  a  stay  of  proceedings: 
Eager  v.  Cuthill,  3  M.  &  W.  60 ;  Gibbs  v.  Goles,  7  Dowl.  P.  C.  325 ;  Eriden  v.  Bray, 
9  Dowl.  P.  C.  329. 

The  rule  in  use,  it  will  be  noticed,  leaves  it  discretionary  to  tax  the  costs  "if 
It  shall  appear  to  the  master  that  costs  ought  to  be  paid,"  which  seems  equiva- 
lent to  the  common  expression,  "  costs  of  the  day,  if  any."  All  objections  to  the 
allowance  of  such  costs  should  be  taken  before  the  master  upon  taxation,  and  not 
-reserved  for  a  subsequent  application  to  the  court :  Rainforth  v.  Earner,  3  C.  L. 
,K.  298. 

If  the  record  has  not  been  entered  for  trial  or  assessment  on  the  day  for  which 
notice  was  given  defendant,  showing  this  establishes  a  prima  faeie  right  to  the 
costs:  O'Neil  v.  Barnhart,  6  O.  S..453.  There  may  be  a  sufficient  excuse  for  not 
'having  proceeded  to  trial,  but  it  is  for  plaintiff  to  show  that  excuse  when  moving 
to  discharge  the  rule:  lb.  And  it  has  been  held  although  plaintiff  offered  to 
enter  the  record  after  the  commission  day  of  the  assize  to  which  defendant 
objected,  yet  that  the  latter  was  entitled  to  costs  of  the  day :  lb.  A  proposal  to 
refer  made  after  the  commission  day  of  the  assizes  is  clearly  no  sufficient  excuse 
for  not  having  proceeded  pursuant  to  notice :  Eaton  v.  Shuckbnrgh,  2  Dowl.  P.  C. 
624.  And  where  the  cause  was  with  consent  of  defendant  entered  after  the  com- 
mission day,  although  no  notice  of  trial  had  been  given,  defendant  was  considered 
entitled  to  his  costs:  Doe  d.  Tenbroekv.  Cole,  H.  T.  5  Via  MS.  K.  &H.  Dig. 
"  Costs,"  ii.  5.  But  where  plaintiff  having  given  notice  did  not  enter  his  record 
in  time  and  defendant  agreed  to  go  to  trial  if  he  were  ready,  and  after  having 
detained  the  plaintiff's  witnesses  more  than  a  week,  at  last  determined  not  to  go 
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termanding  in  sufficient  time,  may  be  drawn  up  on  affida- 

to  trial,  he  waa  refused  costs :   Crawford  v.  Cobbledike,  M.  T.  5  Wra.  IV.  MS.  lb. 
"  Costs,"  ii.  3.     Where  a  cause  not  ready  in  its  turn  was  put  to  the  foot  of  the 
docket  with  the  consent  of  defendant  and  not  afterwards  tried,  costs  were  refused : 
Bank  of  Upper  Canada  v.  Covert  et  al,  M.  T.  6  Wm.  IV.  lb.  "  Costs,"  ii.  6.     Costs 
were  allowed  to  a  defendant  who  by  agreement  with  plaintiff  accepted  short  notice 
of  trial,  where  the  latter  did  not  proceed  pursuant  to  his  notice :  Harris  v.  Haw- 
kins, 3  O.  S.  142.     So  where  plaintiff's  attorney  sent  notice  of  countermand  to  his 
agent,  but  it  arrived  too  late  for  service :  Spafford  v.  Buchanan,  4  0.  S.  325. 
Where  after  the  jury  was  sworn  in  an  ejectment  case,  the  defendant  objected  that 
the  jurata  was  defective,  and  the  judge  being  of  that  opinion,  and  defendant  refus- 
ing to  consent  to  an  amendment,  the  judge  discharged  the  jury,  the  defendant  was 
refused  costs  of  the  day:  Doe  d.  Crooks  et  ux.  v.  Cummings,  2  U.  C.  Q.  B.  380.     la 
this  case,  though  plaintiff  failed  in  proceeding  to  trial  according  to  notice,  it  is 
obvious  that  the  cause  of  failure  arose  from  the  defendant's  own  objection  after 
the  jury  was  sworn  and  his  refusal  to  consent  to  an  amendment.     The  defendant 
did  not  wish  the  trial  to  go  on,  but  strove  to  frustrate  and  render  abortive  the 
plaintiff's  desire  to  proceed,  and  having  succeeded  in  his  endeavour,  it  was  right 
to  hold  that  he  should  not  afterwards  be  allowed  to  complain  of  having  been  put 
to  costs  on  the  occasion:  lb.    Wherever  it  appears  that  plaintiff,  though  ready 
and  willing  to  try,  has  been  prevented  solely  by  default  of  defendant,  in  all  pro- 
bability with  a  view  to  costs  of  the  day,  the  court  will  refuse  them :  Pope  v.  Flem- 
ing, 1  L.  M.  &  P.  272 ;  see  also  Sleemau  et  al  v.  The  Governor  and  Company  of  the 
Copper  Mines  of  England,  17  L.  J.  Q.  B.  113.     Not  only  upon  the  authority  of 
decided  cases  but  upon  principle  plaintiff  ought  not  to  be  asked  to  pay  costs  not 
occasioned  by  his  own  default :  Waters  v.  Weatlierby,  3  Dow!.  P.  C.  328 ;  Brett  v. 
Stone,^  1  D.  &  L.  140.    Although  neither  party  appear  when  the  cause  is  called  on 
for  trial  and  is  in  consequence  struck  out  of  the  docket,  still  if  defendant  can  Bhow 
that  any  costs  of  the  day  have  been  incurred  by  him  he  may  recover  them:  Allott 
v.  Beareroft,  4  D.  &  L.  327 ;  White  et  al  v.  "Shire,  7  U.  C.  L.J.  206.     But  the  better 
opinion  is  now  contrary  to  the  ruling  of  this  case :  Morgan  v.  Fernyhough,  II  Ex 
205  ;  Crofts  v.  McMaster  et  al,  9  U.  C.  L.  J.  211.    It  is  in  fact  defendant's  fault  that 
he  incurred  any  costs  that  were  fruitless,  because  if  he  had  been  present  at  the 
trial  he  might  have  nonsuited  plaintiff,  and  so  ended  the  proceedings  in  the  action  • 
Morgan  r.  Fernyhough,  11  Ex.  207,  per  Pollock,  C.  B.     Costs  nol  allowed  where 
both  parties  at  fault :  Warms  v.  Hill,  7  C.  B.  BT.S.  726 ;  Leech  v.  Gibson,  10  W.  R 
354  ;  Smith  v.  Marshall,  33  L.  J.  Q.  B.  332 ;   Greenaway  v.  Holmes,  2  C.  L.  E.  745. 
Where  a  plaintiff  has  reasonable  excuse  for  not  proceeding  to  trial  and  has  been 
guilty  of  no  default,  the  defendant  is  not  entitled  to  the  costs  of  the  dav  •  Fell  v 
Linnell  et  al,  L.  R.  3  C.  P.  441.    The  cause  list  is  in  the  discretion  of  the  presiding 
judge ;  he  has  entire  control  of  it,  and  may  take  the  cases  as  he  pleases  ■  Dunn 
v.  Coutls  16  L.  &  Eq.  137;  s.  c.  17  Jur.  347;  and  may  postpone  a  trial  on  the 
ground  of  the  absence  of  a  material  witness  of  either  party  or  for  any  other  cause 
sufficient  in  his  opinion :   Turner  v.  Meryweather,  7  C.  B.  251.     And  if  plaintiff  in- 
stead of  applying  for  a  postponement  withdraw  his  record,  he  is  bound  to  pav 
costs  of  the  day :   Greenaway  v.  Holmes,  2  C.  L.  R.   745 ;  see  also  Skinner  v 
London,  Brighton  and  South  Coast  Railway  Co.  1  L.  M.  &  P.  191      The  default  of 
plaintiff  it  would  appear  must  be  a  wilful  default:   Ogle  v.  Moffatt  Barnes  133  • 
Eastern  Union  Railway  Co.  v.  Symonds,  4  Ex.  502  ;  Scott  v.  Crosihwaite  6  U  C  L  J 
1 59  :  Adshead  v.  Upton  et  al,  22  U.  C.  Q.B.  429.    Where  the  jury,  unable  to  agree 
were  discharged  by  the  presiding  judge  from  giving  a  verdict,  and  plaintiff  after- 
wards discontinued,  it  was  held  that  defendant  was  not  entitled  to  costs  of  the 
day :   Wall  v.  London  and  South  Western  Railway  Co.  25  L.  J  Ex  93     Nor  would 
plaintiff  be  entitled  to  these  costs  though  he  succeed  on  the  subsequent  trial 
Wherever  by  the  fault  or  defect  of  finding  by  the  jury,  the  parties  go  to  trial  a 
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vit  (/c)  without  motion  made  in  Court.  (I)     19  Vic.  c.  43r 
s.  148. 

TOWN  AND  COUNTRY  CAUSES.  ' 

Town  causes      22©.  (m)  In  the  Superior  Courts,  causes  in  which  the 

causes™-17  venue  is  laid  in  the  United  Counties  of  York  and  Peel,  or  in 

ingms  e  .    ^  Qounty  Qf  York  alone,  when  no  longer  united  with  the 

said  County  of  Peel,  (n)  shall  be  called  Town  causes,  and  all 

other  causes  shall  be  called  Country  causes,  (o)     19  Vic.  c. 

43,  s.  150. 

if  plaintiff        227.  (p)  In  case  issue  be  joined  in  any  cause,  in  either 

g?to  trial     of  the  Superior  Courts,  (q)  and  the  Plaintiff  neglects  to  bring 

ta?n"Smeer   such  issue  on  to  be  tried,  (f)  at  the  times  following,  that  is 

Becond  time,  the  party  ultimately  successful  is  entitled  only  to  the  costs  of  the 
trial  in  which  he  succeeds :  Brown  v.  Clarke,  12  M.  &  W.  25.  Failure  in  proceed- 
ing to  assessment  of  damages  is,  as  respects  costs  of  the  day,  subject  to  the  same 
rules  as  failure  to  proceed  to  trial :  The  King's  College  v.  Maybee,  2  U.  C.  Q.B.  94; 
and  has  been  so  considered  by  the  legislature :  see  section  224. 

(/s)  There  is  no  particular  form  of  affidavit  made  necessary.  It  may  be  as  fol- 
lows: "  1.  That  issue  was  joined  in  this  cause  on,  <fec.  and  notice  of  trial  given 
thereon  for  the  last  assizes  holden  at,  &c.  2.  That  the  above-named  plaintiff  did 
not  proceed  to  the  trial  of  the  said  action,  nor  countermand  such  notice  in  due 
time  according  to  the  practice  of  the  eourt."  The  affidavit  need  not  necessarily 
show  that  the  costs  have  been  actually  incurred  by  defendant:  Powell  v.  James, 
1  D.  &  L.  415  ;  but  in  general  it  is  incumbent  upon  the  party  applying  for  costs 
to  show  that  costs  have  been  incurred :  Ray  v.  Sharp,  4  Dowl.  P.  C.  354. 

(I)  The  question  as  to  the  proper  time  for  the  issue  of  the  rule  is  involved  in 
much  doubt:  Adshead  v.  Upton  el  al,  22  XJ.  C.  Q.  B.  429.  A  rule  obtained  dur- 
ing the  assizes  is  irregular;  for  as  the  judge  of  assize  may  allow  the  record  to  be 
entered  at  any  time  during  the  assizes,  there  can  be  no  default  till  the  assizes 
are  over:  per  McLean,  C.  J.  Such  rule  may  issue  in  vacation  at  any  time  after 
the  assizes  for  which  the  notice  was  given :  per  Adam  Wilson,  J.  The  rule  of 
court,  E.  G.  pr.  120,  was  not  intended  to  allow  a  rule  for  costs  of  the  day  to  be 
obtained  sooner  than  the  term  following  the  assizes,  or  in  any  subsequent  vacation, 
per  Hagarty,  J, 

(m)  Taken  from  C.  L.  P.  Act,  1856;  section  150. 

(n)  See  statutes  25  Yic.  cap.  27,  and  29  &  SO  Vic-  cap.  71,  as  to  the  separation 
of  York  and  Peel. 

(o)  The  0.  L.  V.  Act,  1S56,  section  150,  introduced  into  Canada  a  practice 
which  had  long  prevailed  in  England,  of  dividing  causes  into  town  and  country 
causes.  The  object  of  the  section  is  to  prepare  the  way  for  the  section  following, 
in  which  separate  provision  as  regards  judgment  for  not  proceeding  to  trial  or 
assessment  pursuant  to  notice  is  made  for  each  class  of  cases. 

(p)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  101. 

(</)  Held  to  be  retrospective:  Dunn  v.  Coutts,  17  Jur.  347. 

(r)  If  there  be  issues  in  fact  and  in  law  to  different  pleadings  on  the  same 
record,  plaintiff  as  a  general  rule  is  not  bound  to  go  to  trial  on  the  issues  in 
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to  say,  in  Town  causes  (s)  where  issue  is  joined  («)  in,  or  in  after  issue 
the  vacation  before  Hilary,  Trinity  or  Michaelmas  Term,  and  fendant  may 
the  Plaintiff  neglects  (u)  to  bring  the  issue  on  to  be  tried  at  ^plaintiff 


fact  until  the  determination  of  the  issues  in  law.    His  default  can  only  be  reck-, 
oned  from  the  latter  date :  Duberley  v.  Page  el  al,  2  T.  R.  391 ;   Gordon  v.  Smith, 

6  Bing.  N.8.  273 ;  Brewer  v.  Pierpoint  et  al.  E.  T.  Ex.  1847,  Mor.  Dig.  161 ;  Ferguson 
v.  Mahon,  2  Jur.  820;  Connop  et  al  v.  Levy,  6  D.  &  L.  282;  Chriap  v.  Atlwell, 
1  L.  M.  &  P.  454.  Contra— Leach  v.  Dulmage,  E.  T.  3  Vic.  MS.  R.  &  H.  Dig. 
"  Judgment  in  case  of  nonsuit,"  ii.  2.  But  after  judgment  on  demurrer  to  certain 
pleas,  plaintiff  is  still  bound  to  proceed  to  trial  on  the  remaining  pleas  upon  which 
issues  in  fact  are  joined:  Paxton  et  al  v.  Popham  et  al,  10  East.  366;  Martin  v. 
Stone,  6  Jur.  372. 

(s)  As  to  the  distinction  between  town  and  country  causes  see  section  226  of 
this  act. 

(0  It  is  probable  that  in  accordance  with  the  old  practice  as  to  judgment  in 
case  of  nonsuit  defendant  will  not  be  entitled  to  enter  a  suggestion  for  judgment 
under  this  section  until  the  issue  has  been  in  fact  completed:  Heath  v.  Boxall, 
1  Dowl.  P.  C.  19 ;  Richards  et  ux.  v.  Middleton,  1  M.  &  G.  53 ;  Brook  v.  Lloyd, 
1  M.  &  W.  652 ;  Martin  v.  Martin,  2  Bing.  N.  C.  240 ;  Gilmore  v.  Melton,  2  Dowl. 
P.  C.  632 ;  Jackson  v.  Utting  et  al,  10  M.  <fc  W.  640 ;  Pinkus  v.  Sturch  et  al,  5  C.  B. 
474 ;  Wilson  v.  Westbrooke,  E.  T.  4  Tic.  MS.  R.  &  H.  Dig.  "  Judgment  in  case  of 
nonsuit,"  i.  7 ;  McLellan  et  al  y.  Smith,  T.  T.  4  &  5  Vic.  MS.  lb. ;  Gibson  v.  Wash- 
ington, 1  D.  C.  Q.  B.  410 ;  Elvige  y.  Boynton,  lb.  279 ;  Doe  d.  Anderson  v.  Todd  et 
al,  lb.  279 ;  McCagve  v.  Clothier,  lb.  5J.7.  The  time  will  not  begin  to  run  till  the 
last  issue  is  joined,  where  there  are  several  issues:  Crowther  y.  Duke,  7  Dowl. 
P.  C.  409. 

(a)  The  right  of  defendant  to  avail  himself  of  this  provision  is  made  to 
.  depend  upon  the  neglect  of  plaintiff.  Where  a  plaintiff  proceeded  at  law  and 
in  equity,  and  after  issue  joined  in  the  action  elected  to  proceed  in  equity,  the 
defendant  was  allowed  to  give  notice  under  this  section  to  the  plaintiff  to  bring 
the  issue  on  to  be  tried:  Mortimore  et  al  v.  Soares,  1E.4E.  399.  If  the  cause, 
though  regularly  brought  down  for  trial  by  plaintiff,  be  not  tried,  owing  to  no' 
default  of  plaintiff,  there  is  no  power  to  enter  the  suggestion:  Mewburn  v.  Lang- 
ley,  3  T.  R.  1 ;  Henkin  v.  Guerss,  12  East.  247;  Bam  v.  Greg,  6  B.  &  C.  126  ■ 
Rendell  y.  Bailey,  2  Dowl.  P.  C.  113  ;  Gilbert  v.  Kirkland,  lb.  153;  Ladbroke  v'. 
Williams.  3  D.  &  L.  368  ;  Lumley  y.  Dubourg,  14  M.  &  W.  295  ;   Hansby  y.  Evans, 

7  Dowl.  P.C.  198;  Spurrv.  Sayner,  lb.  467;  RizziY.  Foletti,  5  C.  B.  852;  Jackson 
y.  Camngton,  4  Ex.  41 ;  Laws  et  alv.  Bolt,  16  M.  &  W.  362;  Rogers  v.  Vandereom, 
4  D.  &  L.  102;  Chapman  v.  Heslop,  12  Q.  B.  928;  The  Bank  of  Upper  Canada  v. 
Covert  et  al,  M.  T.  6  Wm.  IV.  MS.  R.  &  H.  Dig.  "Judgment  in  case  of  nonsuit," 
l.  2 ;  The  Bank  of  Upper  Canada  v.  Bethune  et  al,  M.  T.  6  Wm  IV  MS  lb  ■  Brad- 
bury y  Flint,  M.  T.  4  Vic.  MS.  R.  &  H.  Dig.  lb.  4 ;  Penniman  y.  Wince,  4  O  S 
335;  Doe  d.  Bumside  y.  Hector,  T.  T.  4  &  6  Vic.  MS.  R.  <fe  H.  Dig.  "Judgment 
in  case  of  nonsuit,"  ii,  3;  Doe  d.  Dodge  v.  Rose,  4  U.  C.  Q.  B.  174;  Hodson  v 
Stevens,  5  0.  C.  Q.  B.  625 ;  Doe  d.  Anderson  v.  Todd  et  al.  1  U.  C.  Q.B.  279  Indeed' 
if  plaintiff  has  once  brought  his  case  down  for  trial  though  made  a  remanet  or 
result  in  a  nonsuit  or  a  verdict  for  plaintiff,  which  is  subsequently  set  aside  bv 
the  court,  it  is  a  question  whether  defendant  can  avail  himself  of  this  section  and 
so  compel  plaintiff  to  try  a  second  time :  see  King  v.  Pippett,  IT  R  492  ■  Broun 
Y  Rudd,  1  Dowl.  P.  C.  371;  Gilbert  y.  Kirkland,  2  Dowl.  P.  C.  153;  Ashley  y 
Flaxman,  2b.  Ml;  Hawleyv.  Shirly,  5  Dowl.  P.  C.  393;  Jones  y.  Hows,  lb  600-' 
Laws  et  al  y.  Bott,   16  M.  &  W.  362;  Warren  y.  Smith,  5  O.  S.  728-  and  if  not 
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to  bring  is-    or  before  the  second  Assizes  following  such  term.  (V)  or  if 

sue  to  trial,     .  .....  ...  ■       i     ,.        T-i  ™, 

&o.  issue  be  joined  in  or  in  the  vacation  before  Easter  Term,  then 

if  the  Plaintiff  neglects  to  bring  the  issue  on  to  be  tried  at  or 
before  the  first  Assizes  after  Easter  Term,  (to) — and  in  Coun- 
try causes,  (x)  where  issue  is  joined  in,  or  in  the  vacation 
before  Hilary  or  Trinity  Term,  and  the  Plaintiff  neglects  to 
bring  the  issue  on  to  be  tried  at  or  before  the  second  Assizes 
following  such  Term,  or  if  issue  be  joined  in,  or  in  the  vaca- 
tion before  Easter  or  Michaelmas  Term. — and  the  Plaintiff 
neglects  to  bring  the  issue  on  to  be  tried  at  o"r  before  the  first 
Assizes  after  such  term ;  or  in  case  issue  be  joined  in  any 
cause  in  any  County  Courts,  if  the  Plaintiff  neglects  to  bring 
the  issue  on  to  be  tried  at  the  first  sittings  of  the  Court  after 
issue  joined,  then  upon  such  neglect  in  any  of  the  Courts 
respectively,  and  whether  the  Plaintiff  has  in  the  meantime 
given  notice  of  trial  or  not,  the  Defendant  may  give  twenty 
days'  notice  to  the  Plaintiff  (y)  to  bring  the  issue  on  to  be 
tried  at  the  Assizes,  or  sittings  of  the  County  Court  next 
after  the  expiration  of  the  notice;  (z)  and  if  the  Plaintiff 

then  a  further  question  is  whether  he  has  any  other  remedy  than  that  of  trial  by 
proviso,  aB  to  which  see  note  e,  infra. 

(y)  The  court,  after  a  preremptory  undertaking  to  try  at  a  particular  assize 
declined  to  entertain  a  motion  for  judgment  until  the  sittings  were  concluded, 
because  possibly  the  case  might  still  be  entered  by  the  sitting  judge:  Burn  v.  Cook, 
1  L.  M.  &  P.  736  ;  see  also  Adshead  v.  Upton  et  al,  22  U.  C.  Q.  B.  429. 

(w)  This  part  of  the  section  as  to  the  periods  fixed  within  which  trials  must 
take  place  in  town  causes,  varies  from  the  English  enactment,  in  consequence  of 
a  difference  as  to  the  times  of  holding  the  assizes  in  this  Province.  Trinity  Term 
is  now  abolished :  Stat.  29  &  30  Vic.  cap.  40,  s.  2. 

(x)  As  to  country  causes  this  provision  is  a  verbatim  copy  of  the  English  enact- 
ment.    As  to  what  are  country  causes,  see  section  226. 

(y)  The  notice  intended  is  a  twenty  days'  notice  before  the  assizes,  and  not 
twenty  days'  notice  before  the  time  for  plaintiff  to  give  notice  of  trial  for  that 
assizes :  Judkins  v.  Atherton,  3  El.  &  B.  987.  The  defendants'  attorney  may  give 
the  twenty  day's  notice,  although  it  is  only  for  the  purpose  of  obtaining  his  own 
costs:  Knight  v.  Gaunt,  22  L.  J.  Q.  B.  167.  It  may  be  noticed  that  under  this 
practice  plaintiff's  position  is  a  better  .one  than  that  under  the  old  practice. 
Before  defendant  can  legally  give  the  twenty  days'  notice,  there  must  be  such  a 
default  on  the  part  of  the  plaintiff  in  point  of  time  as  would  have  entitled  defend- 
ant to  move  for  judgment  as  in  case  of  nonsuit.  And  after  the  expiration  of  that 
notice  plaintiff  may  now  have  still  another  assize  before  judgment  can  be  obtained 
against  him  under  this  section. 

(2)  Where  a  defendant  has  given  the  twenty  days'  notice  to  proceed  to  trial, 
the  plaintiff  may  come  to  the  court,  and,  on  satisfactorily  explaining  the  delay, 
obtain  an  extension  of  time:  Farthing  v.  Castles,  22  L.  J.  Q.  B.  167. 
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afterwards  (a)  neglects  to  give  notice  of  trial  for  such  Assizes  or 
Sittings,  or  to  proceed  to  trial  as  required  by  the  notice  given 
by  the  Defendant,  the  Defendant  may  suggest  on  the  record 
that  the  Plaintiff  has  failed  to  proceed  to  trial,  although  duly 
required  so  to  do,  (which  suggestion  shall  shall  not  be  tra- 
versable, but  only  be  subject  to  be  set  aside  if  untrue,)  (/;)  and 

(a)  The  word  "afterwards"  as  here  used  means  after  the  service  of  the  twenty 
days'  notice.  If  after  that  plaintiff  do  not  proceed  to  trial  he  is  to  be  in  the  same 
situation  as  a  plaintiff  formerly  was  who  did  not  proceed  to  trial  after  giving  a 
peremptory  undertaking  to  try :  Judkins  v.  A  therton,  8  El.  <fe  B.  987.  The  record 
must  be  made  perfect  in  the  event  of  death  of  any  of  the  parties  before  the  entry 
of  the  suggestion :  Larchin  et  al  v.  Buckle.  1  L.  M."  <&  P.  740 ;  Pinkus  v.  Slurch  et  al, 
6  C.  B.  474.  The  suggestion  may  be  in  this  form — And  now  on,  .fcc.  the  defendant 
suggests  and  gives  this  honorable  court  to  be  informed  that  the  plaintiff  has  failed 
to.  proceed  to  trial,  although  duly  required  so  to  do.  Therefore,  4c.  It  is  pre- 
sumed that  defendant  will  not  be  in  a  position  to  enter  the  -suggestion  in  cases 
■vyhich,  if  decided  before  this  act,  he  could  not  obtain  judgment,  as  in  case  of  non- 
suit. ~  For  example,  where  there  are  several  defendants  and  issue  joined  only  as 
to  one:  Orowther  et  al  v.  Duke  et  al,  7  Dowl.  P.  C.  409;  Jackson  v.  Utting  et  al, 
2  Dowl.  N.  S.  643;  see  also  Spafford  v.  Buchanan  et  al,  4  O.  S.  326;  and  this 
although  the  defendants  against  whom  issue  is  incomplete  are  dead,  unless  that  be 
regularly  suggested:  Pinkus  v.  Sturch  et  al,  5  D.  &  L.  B15 ;  see  also  Checchi  et 
ux.  v.  Powell  et  al,  6  B.  &  C.  253.  But  one  of  several  defendants,  where  all  have 
pleaded,  might  obtain  judgment  as  in  case  of  nonsuit :  Jones  v.  Gibson  el  al, 
5  B.  &  C.  768 ;  Bridgeford\.  Wiseman  et  al,  16  M.  &  "W.  439 ;  Rhodes  et  al  v.  Thomas 
et  al,  2  D.  &  L.  653 ;  though  one  or  more  have  suffered  judgment  by  default : 
Stuart  v.  Rogers,  4  M.  <fcW.  649;  Hadriek  v.  Haslop  et  al,  16  L.  J.  Q.  B.  442. 

(b)  A  plaintiff  moved  to  set  aside  a  judgment  signed  under  this  section  in  the 
Eng.  C.  L.  P.  Act,  upon  the  ground  that  plaintiff  was  prevented  from  trying  the 
cause  by  the  wrongful  act  of  defendant,  and  in  support  of  his  application  showed 
that  in  compliance  with  the  defendant's  notice  to  bring  the  issue  on  to  be  tried, 
he  gave  notice  of  trial,  and  on  delivering  the  record  told  the  associate  that  he  had 
kept  it  back  iu  order  that  his  cause  might  be  the  last  in  the  list,  as  his  witnesses 
were  in  the  country,  and  that  he  gave  defendant's  attorney  notice  that  he  should 
not  be  able  to  try  until  the  last  day  of  the  sittings,  but  afterwards  received  a  note 
from  the  marshal  that  it  would  be  taken  on  that  day,  and  it  was  accordingly 
taken,  although  an  application  had  been  made  to  the  presiding  judge  for  a  post- 

'  ponement.  And  per  Coleridge,  J. :  "  The  grievance  complained  of  is  that  your 
case  was  improperly  taken  by  the  officer  of  Lord  Campbell.  You  applied  to 
Lord  Campbell  to  have  it  taken  in  a  different  order,  and  he  refused  your  applica- 
tion. The  cause  list  is  in  the  discretion  of  the  presiding  judge ;  he  haB  the  entire 
conduct  of  it,  and  may  take  the  case  as  he  pleases.  Every  case  is  supposed  to 
be  ready  when  it  is  placed  in  the  list.  I  cannot  interfere  with  Lord  Campbell's 
discretion."  Rule  refused:  Dunn  v.  Coults,  17  Jur.  347.  The  truth  or  untruth 
of  the  suggestion  will  substantially  depend  upon  the  nature  and  circumstances  of 
plaintiff's  default.  The  presumption  of  neglect  may  be  combated  by  showing  a 
sufficient  excuse.  The  following  have  been  held  not  to  be  sufficient:  the  absence 
of  a  material  witness :  Mussell  v.  Faithful,  11  Jur.  270  ;  inability  to  proceed  with- 
out fresh  evidence :  Drains  v.  Russell  et  ux.  10  Jur.  392 ;  Doe  d.  Ringer  v  Blois 
8  Dowl.  P.  C.  18.  The  following  have  been  held  to  be  sufficient :  the  pendency  of  a 
negotiation  for  a  settlement  only  broken  off  by  defendant  when  too  late  to  proceed 
to  trial :  Alfordv.  Fellowes,  9  Dowl.  P.  C.  326 ;  Fosbery  v.  Butler  et  al  2  Dowl  N  S 
390 ;  see  also  Watkins  v.  Giles,  4  Dowl.  P.  C.  14 ;  the  pendency  of  a  case  involving 
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the  Defendant  may  sign  Judgment  for  his  costs ;  (c)  but  the 
Court  or  a  Judge  (ce)  may  extend  the  time  for  proceeding  to 
trial  with  or  without  terms;  (cZ)  and  no  rule  for  trial  by  pro- 

the  same  points  of  law:  Handellsv.  Pawsey,  11  Jur.  849;  the  pendency  of  a  com- 
mission to  examine  witnesses :  Waddy  v.  Barnett.  15  L.  J.  Q.B.  8 ;  Bordier  v.'  Burnett 
el  al,  3  D.  &  L.  370 ;  delay  at  the  request  of  defendant:  Doe  d.  Steppins  v.  Lord, 
2  Dowl.  P.  C.  419;  Jenkins  v.  Charity,  lb.  197;  Doe  d.  Davidson  etal  v.  Gleeson, 
9  U.  C.  Q.  B.  607  ;  stay  of  proceedings  until  the  delivery  of  particulars,:  Willie  v. 
Gipson,  7  L.  J.  C.  P.  N.S.  65  ;  or  until  security  for  costs:  Gandettv.  il/otfe,  Ex.  T.T. 
1847,  MS.  Mor.  Dig.  167  ;  a  summons  by  defendant  .to  put  off  the  trial  taken  out 
at  so  late  a  period  that  plaintiff  anticipated  being  put  to  inconvenience  if  he  pre- 
pared for  trial :  Rendell  v.  Bailey,  2  Dowl.  P.  C.  113;  proceedings  taken  against 
plaintiff  by  defendant  in  chancery :  Partridge  v.  Salter,  6  Dowl.  P.  C.  68 ;  Dobson 
V;  Brocklebank,  7  Ex.  316;  the  threatened  insolvency  of  defendant;  Truscottv, 
Latour,  9  Ex.  420.  Upon  the  latter  point  reference  may  be  made  to  Letlice  v. 
Sawyer,  4  Jur.   74 ;  Holland  v.  Henderson,  4  M.  &  W.  587 ;  Frodsham  v.  Rust, 

4  Dowl.  P.  0.  90 ;  Mann  v.  Williamson,  7  M.  &  W.  145  ;  Smith  v.  Davis,  9  Dowl. 
P.  C.  50 ;  Fisher  v.  Lediard,  lb.  545  ;  Topping  v.  Brown,  lb.  582 ;  Featherslone  v. 
Bourne,  2  Dowl.  N.S.  389 ;  Badmanv.  Pugh,  1  D.  <fe  L.  540;  Gavin y.  Allan,  21  L. 
J.  Ex.  80.  So  in  a  special  jury  cause  that  neither  party  would  pray  a  tales: 
Phillips  v.  Dance,  9  B.  &  C.  769.  Where  defendant  had  applied  at  Chambers  to 
put  off  the  trial,  and  the  hearing  had  been  postponed  so  that  the  commission 
day  was  close  at  hand,  it  was  considered  that  plaintiff  was  justified  in  counter 
manding  and  that  there  was  no  neglect  on  his  part :  Rendell  v.  Bailey,  2  Dowl. 
P.  C.  113. 

(c)  The  costs  will  be  chiefly  composed  of  costs  of  the  day,  as  to  which  see  sec- 
tion 225. 

(cc)  Relative  powers,  see  note  w  to  section  48. 

(d)  The  plaintiff  may  apply  for  the  extension  of  time  immediately  after  the 
service  of  the  notice :  Farthing  v.  Castles,  22  L.  J.  Q.  B.  167.  The  application 
should  be  made  within  the  twenty  days :  Horner  v.  Spencei-  et  al,  1  F.  &  F.  412, 
per  Martin,  B.  But  this  is  not  imperative:  Nosotti  v.  Hudson,  L.  E.  3  C.  P.  293. 
The  court  has  no  power  to  extend  the  time  for  proceeding  to  trial  indefinitely. 
upon  application  of  plaintiff  under  this  proviso:  Bridgwater  v.  Griffiths,  ll  Jur. 
438.  It  is  apprehended  that  the  practice  regulating  the  extention  of  time  will  be 
in  many  respects  analogous  to  the  old  practice  of  peremptory  undertaking. 
Several  of  the  cases  decided  under  the  old,  will  be  in  point  under  the  new  prac- 
tice. Whenever  before  this  act  plaintiff,  by  showing  a  reasonable  excuse  for  not 
proceeding  to  trial  might  discharge  the  rule  for  judgment  as  in  case  of  nonsuit, 
upon  entering  into  the  peremptory  undertaking,  he  will,  as  a  general  rule,  have 
good  grounds  t<5  resist  an  application  under  this  act.  Thus  where  he  was  pre- 
vented by  defendant  from  proceeding  to  trial :  Ptnniman  v.  Wince,  4  O.  S.  335 ; 
Doe  d.  Anderson  v.  Todd  et  al,  1  TJ.  O.  Q.B.  279;  where  plaintiffs  proceedings  have 
been  stayed  by  an  injunction  from  ohancery :  Doe  d.  Burnside  v.  Hector,  T.  T.  4  <S; 

5  Vic.  MS.  R.  &  H.  Dig.  "  Judgment  in  case  of  nonsuit,"  ii.  3 ;  where  owing  to 
some  special  circumstances  plaintiff  is  acting  bona  fide  on  the  advice  of  counsel: 
Armstrong  v.  Benjamin,  1  TJ.  C.  Q.B.  414 :  or  where  the  attorney  for  plaintiff  was 
unable  to  see  his  client,  who  resided  some  distance  from  him :  Richards  v.  Hamtr, 
fi  C.  B.  582 ;  where  owing  to  the  misconduct  of  a  former  attorney  in  the  cause, 
plaintiff  is  unprepared  to  try:  Howard  v.  Crofts,  6  C.  B.  620;  where  defendant 
has  tampered  with  plaintiff's-  witnesses :  Bates  v.  O'Donahoe,  3  U.  C.  Q  B.  178 ; 
or  deoeived  plaintiff  as  to  the  production  of  evidence  which  he  promised  to  pro- 
duce :  Doe  d.  Bees  v.  Dick,  6  TJ.  C.  Q.  B.  621 ;  or  keeps  out  of  the  way  a  material 
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viso  shall  hereafter  be  necessary,  (e)     19  Vie.  c.  43,  s.  151 ; 
19  Vic!  c.  90,  s.  15. 

TRANSMISSION  AND  DELIVERY  OF  NISI  PRIUS  RECORDS,  &o. 

328.  (/)  Every  Deputy  Clerk  of  the  Crown  shall,  within  On  receiving 
twenty-four  hours  after  notice  in  writing  delivered  to  him  in  puty  clerks 

witness  for  plaintiff :  Appleyard  v.  Todd,  6  M  &  G.  1019;  the  unexpected  want  of 
a, particular  witness  or  document:  Jordanv.  Martin  et  ux,  8  Taunt.  104 -f  GreenhUl 
v.  Mitchel,  6  Taunt.  150  ;  Wilkinson  v.  Willals,  6  D.  &  L.  280  ;  Monffort  v.  Bond, 
2  Dowl.  P.  C.  403 ;  Wyalt  v.  Mcholls,  9  Dowl.  P.  C.  327 ;  Doe  d.  I)e  Reimer  v.  Glass, 
4  U.  C.  Q.B.  255 ;  or  unexpected  difficulties  in  the  way  of  plaintiff's  proceedings  : 
Draine  v.  Russell  et  ux,  10  Jur.  392 ;  and  perhaps  plaintiff's  sudden  but  temporary 
inability  to  meet  the  expenses  necessary  to  the  support  of  his  case-:  Radford  v. 
Smith,  1  Dowl.  P.  O.  26;  Joyce  v.  Ellis,  6  M.  &  G.  691.  It  is  presumed  that  even 
if  there  be  power  under  this  section  to  grant  a  second  extension  of  time,  that 
power  will  be  rarely  exercised.  Under  the  old  practice  a  rule  for  judgment  after 
a  peremptory  undertaking  and  default  was  absolute  in  the  first  instance :  Benham 
v.  Shaw,  Dra.  Eep.  121 ;  Mastin  v.Oarrow,  M.  T.  2  Vic.  MS.  R.  &  H.  Dig.  "  Judg- 
ment in  case  of  nonsuit,"  iv.  1 ;  and  against  this  rule  plaintiff  was  seldom  re- 
lieved: Matthewson  v.  Glass,  1  U.  C.  Q.  B.  516.  In  one  case  after  default  in  pro- 
ceeding to  trial  pursuant  to  a  peremptory  undertaking  where  defendant  obtained 
a  rule  nisi  for  judgment,  which  was  enlarged  to  be  heard  in  Chambers,  and 
plaintiff  showed  cause,  stating  that  "  he  had  given  notice  of  trial  in  pursuance  of 
his  undertaking,  but  that  in  consequence  of  the  absence  of  two  material  and 
necessary  witnesses  in  the  United  States,  he  was  unable  to  proceed  to  trial;  that 
both  said  witnesses  are  now  residing  in  Toronto,  and  that  he  will  be  able  to  pro- 
ceed at  the  ensuing  Toronto  assizes,  that  he  made  efforts  to  obtain  the  presence 
of  said  witnesses,  but  could  not  succeed  and  that  if  he  is  compelled  to  commence 
a  new  action  many  of  the  claims  for  which  the  action  is  brought  will  be  barred 
by  the  "  Statute  of  Limitations,"  the  peremptory  undertaking  was  extended  until 
the  then  next  ensuing  Toronto  assizes:  Mailland  v.  Brown,  3  U.  C.  L.  J.  49, 
per  Burns,  J. 

(«)  By  the  Eng.  C.  L.  P.  Act,  a.  16,  it  is  enacted  that  "nothing  herein  con- 
tained shall  affect  the  right  of  a  defendant  to  take  down  a  cause  for  trial  after 
default  by  the  plaintiff  to  proceed  to  trial  according  to  the  practice  of  the  court." 
The  42nd  rule  of  H,  T.  1853,  establishes  the  practice  of  the  court  thereafter  to  be 
that  "  no  trial  by  proviBo  shall  be  allowed  in  the  same  term  in  which  the  default 
of  the  plaintiff  has  been  made,  and  no  rule  for  a  trial  by  proviso  shall  be  necessary." 
Our  statute  has  no  section  similar  to  the  116th  section  of  the  Eng,  C.  L.  P.  Act, 
and  the  part  of  the  section  here  annotated  makes  statutory  that  which  was  pro- 
vided for  by  rule  42  of  H.  T.  1853,  and  in  part  by  our  R.  G.  pr.  38.  Why  there 
should  be  this  difference  between  the  two  acts  is  not  apparent :  Summerville  v. 
Joy,  5  U.^  C.  L.  J.  N.S.  259,  per  Gwynne,  J.  The  better  opinion  is  that  there  is 
nothing  in  our  statute  to  deprive,  a  party  of  his  right  to  bring  down  a  cause  by 
proviso :  see  Carscallen  v.  Moodie  et  al,  2  Prae.  R.  254.  If  our  statute  contemplated 
abolishing  trial  by  proviso  altogether,  and  making  the  section  here  annotated  a 
substitute  for  it  also,  one  would  suppose  that  instead  of  abolishing  the  rule  for  a 
trial  by  proviso  they  would  have  abolished  the  trial  by  proviso  itself-  Summer- 
ville v.  Joy,  5  U.  C.  L.  J.  N.S.  259,  per  Gwynne,  J. 

(/)  Taken  from  our  repealed  statute  14  &  13  Vie.  cap.  118,  s.  6,  as  amended 
by  20  Vic.  cap.  61,  s.  3. 
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of  the  Crown  hi8  office,  for  that  purpose,  (a)  and  payment  of  the  necessary 

to  transmit  '  .  ■> 

msi  Prius     postage,  enclose,  seal  up  and  transmit  by  post  to  the  proper 

Toronto,.      principal  office  at  Toronto,  addressed  to  the-  Clerk  thereof, 

~&c.         '     any  record  of  Nisi  Prius  in  his  custody  mentioned  in  such 

notice,  together  with  all  exhibits  filed  at  the  trial,  (K)  and  in 

Failuretoba  JO  r 

acontempt.   default  thereof,  (i)  he  may  be  adjudged  guilty  of  a  contempt 

of  Court,  and  be  dealt  with  in  the  discretion  of  the  Court 

accordingly;  (j)  and  if,  after  such  notice,  the  Nisi  Prius 

record  be  not  in  court  at  the  time  of  moving.any  rule  requir. 

notice,  a       ing  a  reference  thereto,  the  party  moving  may,  on  filing  an 

moveaT7     affidavit  of  the  service   of  notice,  and   that   the  record,  on 

reeordbbe16    search,  has  not  been  found  in  the  said  principal  office,  (/«)  be 

(g)  The  notice  may- be  in  the  following  form : 

In  the  Q.  B.  <tc. 
A.  B.  Plaintiff, 

v. 
C.  D.  Defendant. 

To ,  deputy  clerk  of  the  crown  in  and  for  the  county  of,  &c. 

Sir — Take  notice,  that  you  are  required,  within  twenty-four  hours 
after  receipt  of  this  notice,  to  enclose,  seal  up  and  transmit  by  post  to  the  proper 
principal  office  at  Toronto,  addressed  to  the  clerk  thereof,  the  record  of  nisi  prius 
in  this  cause  now  in  your  custody,  together  with  all  exhibits  filed  at  the  trial. 
Dated,  <fcc.  Et  F.  — , Attorney. 

(h)  There  must  not  only  be  the  notice  in  writing  served  on  the  clerk  in  his 
office,  but  payment  of  the  necessary  postage  and  an  affidavit  thereof  and  of  search 
to  entitle  the  party  interested  to  avail  himself,  of  the  provisions  of  this  section. 

(t)  Whenever  a  deputy  clerk  of  the  crown  is  required  to  transmit  any  roll, 
record  or  paper  in  any  cause  to  the  principal  office  in  Toronto,  it  is  his  duty  to 
enclose  and  seal  up  the  same  in  an  envelope  and  to  address  such  envelope  to  the 
clerk  of  the  crown  in  the  proper  office,  and  he  may  thereupon  deliver  such  sealed 
envelope  to  the  attorney  who  has  required  the  transmission  thereof  (taking  a 
receipt  from  him),  or  may  send  the  same  by  post:  R.  G.  pr.  148. 

(/)  Before  the  court  would  grant  an  attachment  it  is  apprehended  it  would 
require  to  be  satisfied,  not  only  of  the  payment  of  necessary  postage,  but  of  the 
personal  service  of  the  notice  on  the  deputy  clerk. 

(k)  The  affidavit  of  service  should  be  intituled  in  the  court  and  cause,  and  may 
be  as  follows : 

In  the  Q.  B.  &c. 
A.  B.  Plaintiff, 

v. 
C.  D.  Defendant. 

I,  E.  F.  of  i&c.  make  oath  and  say  as  follows : 

■    1.  That  on  the day  of last  I  did  personally  serve ,  deputy 

elerk  of  the  crown  in  and  for  the  county  of,  &c,  with  a  true  copy  of.  the  notice 
in  writing  hereto  annexed,  by  handing  the  same  to  him  in  his  ofiice  at,  (fee. 

2.  That  I  did  at  the  same  time  and  place  pay  to  the  said  the  sum  of 

,  being  the  necessary  postage  in  that  behalf. 
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allowed  bv  the  Court  to  move  such  rule  without  the  produo-  not  in 

fniii^t-  *  first 

tion  of  the  Record  of  Nisi  Prius.  (J)     14  &  15  Vic.  c.  118,  filling  affida- 
vit of  notice. 

s.  6;  20  Vic.  o.  57,  s.  3. 

229-  (m)  The  said  Deputy  Clerks  of  the  Crown  shall,  when  and 
after  the  time  for  the  moving  for  new  trials  has  expired,  (n)  cieiksshaif 
deliver  to  the  Attorney  of  the  party  entitled  to  the  Postea,  cordo"6 
any  record  in  their  custody  upon  getting  a  receipt  for  the  Attomeyor 
same,  but  they  shall  not  deliver  to  any  party  any  Exhibit  Parties- 
filed,  without  a  Judge's  order  to  that  effect,  (o)     14  &  15 
Vic.  c.  118,  s.  2. 

230.  (p)  After  verdict  or  non-suit,  the  Attorney  of  the  Attorney 
party  entitled  to  the  Postea  in  the  cause  shall  prepare  the  postea  to 
same.  (2)     14  &  15  Vic.  c.  118,  s.  4.  ST*1* 

3.  That  I  did  on  the day  of instant  search  in  the  principal  office 

of  this  honourable  court  in  Toronto  for  the  said  record,  and  was  informed  by  the 
clerk  of  this  honourable  court  then  being  in  the  said  office  that  the  said  record 
had  not  been  received  by  Mm,  Ac.  (or  that  the  said  record  is  not  to  be  found  in 
the  said  principal  office). 

It  is  apprehended  that  the  latter  clause  of  the  affidavit  might  if  necessary  be 
embodied  in  a  separate  affidavit  to  be  made  by  the  person  making  the  search  in 
Toronto. 

(I)  The  courts  almost  universally  decline  to  hear  motions  for  new  trials  unleBS 
either  the  recor  d  be  in  court  the  time  of  the  motion  or  the  party  applying  is  in 
a  position  to  file  the  affidavit  or  affidavits  made  necessary  by  this  section.  Thus 
where  a  deputy  clerk  of  the  crown  had  been  in  due  time  instructed  by  the  agents 
of  the  defendant's  attorney,  though  not  formally  notified  under  the  statute  to  for- 
ward the  nisi  prius  record  to  the  principal  office  in  Toronto,  but  had  neglected  to 
do  so  till  the  fifth  day  of  term,  the  court  refused  a  rule  nisi  for  a  new  trial,  although 
the  judge  who  tried  the  cause  entertained  a  very  strong  opinion  against  the  jus- 
tice of  the  verdict:  Kitchin  v.  Mclntyre  et  al,  16  U.  C.  C.  P.  484. 

(m)  Taken  from  section  2  of  our  repealed  act  14  &  15  Vic.  cap.  118. 

(n)  No  motion  for  a  new  trial  or  to  enter  a  verdict  or  nonsuit,  motion  in  arrest 
of  judgment,  or  for  judgment  non  obstante  veredicto,  shall  be  allowed  after  the  ex- 
piration of  four  days  from  the  day  of  trial,  nor  in  any  case  after  the  expiration  of 
term  if  the  cause  be  tried  in  term,  or  when  the  cause  is  tried  out  of  term  after  the 
expiration  of  the  first  four  days  of  the  ensuing  term  unless  in  either  case  entered 
in  the  list  of  postponed  motions  by  leave  of  the  court :  R.  G.  pr.  40. 

(o)  The  duty  of  the  deputy  clerk  is  twofold:  1.  As  to  the  record.  2.  As  to 
exhibits  filed.  It  is  made  his  duty  to  deliver  the  record  to  the  attorney  of  the 
party  entitled  to  the  postea  upon  getting  a  receipt  for  the  same ;  but  he,  is  not  to 
deliver  the  exhibits  to  any  party  without  a  judge's  order  to  that  effect. 

(p)  Taken  from  section  4  of  our  repealed  act  14  ifc  15  Vic.  cap.  118. 

(y)  Where  plaintiff  has  succeeded  on  any  part  of  his  declaration,  and  the  pleas 
on  which  issues  are  found  for  the  defendant  do  not  go  to  the  whole  cause  of  action 
the  plaintiff  is  in  general  entitled  to  the  postea :  Staley  v.  Long,  3  Bing.  N,  C  781  •' 
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EULES  FOE  NEW  TP.IALS,  OE  TO  ENTER  A  VEEDICT  OR  NONSUIT,  (r) 

bestated ta       S08.  (is)  In  every  rule  Msi  for  a  new  trial  or  to  enter  a 
uewtriai!tor  verdict  or  nonsuit,  (t)  the  grounds  upon  which  such  rule  has 

'Smith  v.  Brown,  5  Dow].  P.  C.  736.  But  the  plaintiff  has  no  right  to  the  postea 
where  he  is  not  entitled  to  any  costs:  Grout  v.  Glasier,  IDowl.  N.S.  58.  In  some 
cases  it  may  happen  that  plaintiff,  though  entitled  to  the  postea,  but  not  having  a 
certificate  to  entitle  him  to  full  costs  where  a  certificate  is  necessary,  may  refuse 
to  enter  judgment,  and  in  such  cases  the  defendant  may  apply  to  a  judge  to  order 
the  delivery  of  the  postea  to  him,  defendant,  or  to  attend  with  it  to  allow  judg- 
ment to  be  signed,  and  defendant  may  thereupon  not  only  sign  judgment  for  him. 
self  on  his  own  count  if  entitled  to  do  so  on  any  count  of  the  declaration,  but  may 
sign  judgment  for  plaintiff  on  the  other  count  or  counts :  Taylor  v.  Nesfitld,  4  El. 

•  &  B.  462 ;   Cross  v.  Walerhouse,  10  U.  C.  L.  J.  73. 

(r)  Motions  either  for  a  new  trial  or  to  enter  a  verdict  or  nonsuit,  can  only  be 
made  in  that  court  in  which  the  suit  has  been  commenced  and  carried  down  to 
trial.  So  points,  if  reserved  at  the  trial,  can  only  be  reserved  for  the  same  court: 
see  Vansittarl  v.  Taylor,  4  El.  &  B.  910.  Where  the  motion  was  by  mistake  made 
in  the  wrong  court,  the  right  court  entertained  it  after  the  expiration  of  the  time 
for  moving:  Johnson  v.  Warwick,  17  C.  B.  B16.  But  a  suggestion  of  perjury  on 
the  part  of  the  defendant  and  his  witnesses,  and  discovery  of  fresh  evidence  since 
the  expiration  of  the  time  for  moving,  was  held  to  be  no  ground  for  a  new  trial 
after  the  time  for  moving:  Gambart  v.  Mayne,  14  C.  B.  N.S.  320.  Where  a  plain- 
tiff  has  died  intestate  since  the  trial,  a  new  trial  cannot  be  moved  on  behalf  of 
his  widow  or  next  of  kin  without  letters  of  administration  being  first  taken  out: 
Lloyd  v.  Ogleby,  5  C.  B.  N.  S.  667.  So  where  pending  a  rule  for  a  new  trial  the 
plaintiff  died,  it  was  held  that  no  cause  could  be  shown  against  the  rule  until 
there  was  a  personal  representative:  Shoman  v.  Allen,  1M.AG.  96,  note  c.  A 
verdict  having  been  found  for  the  defendant,  the  plaintiff  obtained  a  rule  nisi  for 
a  new  trial,  but  defendant  having  died  since  the  trial  the  rule  was  drawn  up  call- 
ing upon  "  his  legal  representatives  or  .their  attorneys"  to  shew  cause,  and  was 
served  upon  the  latter:  Held  that  cause  might  be  shewn  by  counsel  acting  for 
the  executors  named  in  the  will,  though  there  had  been  no  probate:  Thomas  v. 
Dunn.  1  C.  B.  139.  But  where  after  verdict  for  plaintiff,  with  leave  reserved  to 
enter  a  nonsuitor  verdict  for  defendant,  defendant  died  before  motion  made,  it  was 
held  that  the  motion,  with  the  assent  of  the  executors,  might  be  made  in  his  name : 
Freeman  v.  Rosher,  13  Q.  B.  780 ;  see  also  Wright  v.  Skinner,  17  TJ.  C.  C.  P.  317. 

(s)  The  first  part  of  this  section  is  taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125. 
s.  33.  Founded  upon  the  second  report  of  the  Common  Law  Commissioners,  sec. 
tion  25. 

(/)  If  the  verdict  be  in  favor  of  one  of  several  defendants  and  against  the  others, 
and  the  latter  apply  to  set  it  aside,  the  rule  must  call  upon  the  successful  defend- 
ants as  well  as  the  plaintiff  to  show  cause :  Belcher  v.  Magnay  et  al,  3  D.  &  L.  70. 
The  court  has  no  power  to  grant  a  new  trial  to  one  of  several  defendants  upon  his 
application  only  when  a  verdict  has  been  found  in  favor  of  the  others  unless  they 
assent  or  be  male  parties  to  the  rule :  Doe  d.  Dudgeon  et  al  v.  Martin  et  al,  2  D.  &  L. 
678 ;  see  further  Regina  v.  Gompertz  et  al,  9  Q.  B.  824.  Qu.  Where  a  sole  defendant 
has  a  verdict  upon  two  issues,  each  of  which  goes  to  the  whole  cause  of  action,  and 
the  verdict  upon  one  of  these  issues  is  unsatisfactory,  will  the  court,  at  the  instance 
of  the  plaintiff,  grant  a  new  trial  upon  the  whole  record,  and  thereby  avoid  the 
verdict  on  the  other  issues  ?  Baxter  v.  Nurse,  6  M.  &  6. 935.  New  trials  will  not  be 
granted  merely  on  the  extreme  right  of  the  party  applying,  but  only  to  advance 
the  substantial  ends  of  justice :  Brown  v.  Street,  1  U.  C.  Q.  B.  124 ;  Doe  d.  Graham 
v.  Edmondson,  lb.  265 ;  see  also  Nevils  v.  Willcocks,  Tay.  Rep.  365 ;  Honeyman  V. 
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Lewis,  23  L.  J.  Ex.  204 ;  and  wilt  not  be  granted  when  an  expensive  litigation 
■would  be  protracted  about  a  trifling  matter:  Pelrie  v.  Taylor,  3  U.  C.  Q.  B.  457. 
Where  a  fact  in  issue  has  been  already  determined  by  a  jury,  a  new  trial  will  not 
be  granted  upon  affidavits  disclosing  additional  evidence,  unless  it  be  clearly 
shown  that  the  opposite  party  has  set  up  a  case  of  fraud  or  perjury :  Pislrucci  v. 
Turner,  28  L.  T.  Eep.  104.  A  new  trial  will  not  be  graLted  on  affidavits  disclos- 
ing only  corroboratory  evidence:  Scott  v.  Scott,  9  L.  T.  N.S.  454;  Fawcelt  v. 
Motherssll,  14  TJ.  C.  C.  P.  104;  Regina  v.  Mcllroy,  16  U.  C.  C.  P.  116.  The  court 
will  not  in  general  interfere  on  the  ground  that  the  verdict  is  contrary  to  evidence 
or  the  weight  of  evidence,  even  though  the  court  or  judge  who  tried  the  cause 
would  have  been  better  satisfied  with  a  different  verdict :  see  Creighlon  v.  Cham- 
bers, 6  U.  C.  C.P.  282;  Brown  v.  Malpus,  7  U.  C.  C.P.  185;  Nolan  v.  Tipping,  lb. 
524;  Arthur  v.  Lier,  8  U.  C.  C.P.  180;  Hawkins  v.  Alder,  18  C.  B.  640;  Scott 
v.  Scott,  9  L.  T.  N.S.  454 ;  Regina  v.  Chubbs,  14  U.  C.  C.  P.  32 ;  Irwin  v.  Callwell, 

12  Ir.  C.  L.  R.  144.  An  inconsistency  in  the  verdict  of  a  jury  is  not  necessarily  a 
ground  for  a  new  trial:  EUyatCv.  Ettyatt  et  al,  11  L.  T.  N.S.  44.  The  party  mov- 
ing will  in  general  be  restricted  to  objections  taken  by  him  at  nisi  prius:  Regina 
v.  Fick,  16  TJ.  C.  C.  P.  384 ;  Hall  v.  Shannon,  E.  T.  2  Vic.  MS.  R.  &  H.  Dig.  "  New 
Trial,"  xi.  5:  Manners  v.  Boullon,  M.  T.  7  Vic  MS.  lb.  same  title,  xi.  1 ;  Doe  d. 
Mcrrough  et  al  v.  Maybee,  2  U.  C.  Q.B.  389.  But  this  is  not  an  inflexible  rule:  see 
Abley  v.  Dale.  11  C.  B.  378;  Hades  v.  McGregor,  8  TJ.  C.  C.  P.  260;  Manners  v. 
Boullon,  6  0S.  663;  Stephens  v.  Allan,  2  U.  C.  Q,  B.  282;  Doe  d.  Morrovgh  el  al 
v.  Maybee,  lb.  389 ;  Horlor  v.  Carpenter,  27  L.  J.  C.  P.  1 ;  Jones  v.  The  Pro- 
vincial Insurance  Co.  26  L.  J.  C.  P.  272 ;  Kennedy  v.  Freeth,  23  TJ.  C.  Q.  B.  92 ; 
Houghton  V.  Thompson,  25  U.  C.  Q.  B.  557.  New  trial  granted  for  misdirection, 
though  amount  involved  under  £1 :  Haine  v.  Davey  et  al,  4  A.  &  E.  892.  But  it  is 
not  every  misdirection  for  which  a  new  trial  will  be  granted.  Unless  the  misdirec- 
tion.immediately  apply  to  the  subject  matter  and  go  directly  to  the  point  which  the 
jury  has  to  determine,  limiting  and  directing  their  verdict  in  point  of  fact,  it  is  unim- 
portant with  reference  to  the  right  of  the  suitor  to  a  new  trial :  The  Earl  of  Norbury 
v.  Kitchen,  7  L.  T.  N.S.  685,  per  Pollock,  C.  B.  An  expression  of  a  wrong  opinion 
by  the  judge  as  to  a  matter  of  fact  is  clearly  no  misdirection  :  Greenough  v. 
Parker,  4  L.  T.  N.  S.  473 ;  nor  is  the  erroneous  ruling  as  to  a  matter  collateral 
to  the  issue:  Henman  v.  Lester,  12  C.  B.  N.  S.  776;  nor  the  observation  of  a 
judge  not  calculated  improperly  to  sway  the  jury  to  give  their  verdict  either  one 
way  or  the  other:  Lloyd  v.  Jones.  7  B.  &  S.  475.  But  when  the  misdirection 
does  not  come  under  any  of  the  foregoing  exceptions,  the  court  must  set  aside 
the  verdict,  and  has  no  discretion  to  refuse  to  do  so:  Parker  v.  Cathcart,  17  Ir.* 
C.  L.  R.  778.  The  improper  reception  of  evidence  to  explain  a  written  contract 
is  no  ground  for  a  new  trial  unless  it  lead  to  misdirection:  Bruffv.  Conybeare, 

13  C.  B.  N.S.  276;  Springs.  Oockburn  et  al,  19  U.  0.  C.  P.  63.  Non-direction  is 
not  a  ground  for  a  new  trial  unless  the  verdict  be  contrary  to  the  weight  of 
evidence:  Ford  v.  Lacey,  30  L.  J.  Ex.  351;  The  Gieat  Western  Railway  Co.  of 
Canada  v.  Braid,  8  L.  T.  N.  S.  31.  A  verdict  will  not  be  set  aside  as  perverse 
unless  the  jury,  having  no  discretion,  deci  ied  against  law  and  the  judge's  charge : 
Brown  v.  Malpus,  7  U.  C.  C.  P.  185  ;  Adams  v.  The  Great  Western  Railway  Co. 
10  W.  R.  84;  and  it  must  appear  that  the  judge  laid  down  the  law  correctly,  and 
that  the  verdict  as  it  stands  is  not  correct:  Todd  v.  The  Liverpool  and  London 
Globe  Insurance  Co.  18  U.  C.  C.P.  192.  Where  a  plaintiff  is  disappointed  in 
procuring  testimony,  he  should  withdraw  his  record  or  take  a  nonsuit,  and  a 
defendant  in  a  like  case  should  apply  for  a  postponement :  The  Corporation  of 
Longumil  v.  Cushman,  24  TJ.  C.  Q.  B.  602.  If  instead  of  doing  so  the  party  go 
to  trial  upon  weak  evidence,  he  will  rarely  be  relieved  from  an  adverse  verdict: 
lb. ;  see  also  Walcott  v.  Slolicker  et  al,  16  U.  C.  C.  P  565.  Where  defendant  hav- 
ing a  witness  in  court,  tlid  not  call  him,  Telying  upon  the  weakness  of  his  adver- 
sary's case  and  desiring  to  have  the  last  word  with  the  jury,  the  court,  though 
dissatisfied  with  a  verdict  adverse  to  him,  refused  to  set  it  aside :  Hurrell  et  aly. 
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been  granted  shall  be  shortly  stated  therein ;  (w)  but  in  ease 
Court  may  of  any  omission,  the  Court  may  permit  the  rule  to  be  amended 
amend-         and  served  again  on  such  terms  as  are  deemed  reasonable.  (v\ 

ments.  ^„  „.  ,!z        .  *  J 


19  Vic.  c.  43,  s.  168. 


Simpson  et  al,  22  TJ.  C.  Q.  B.  65.  To  ontitle  plaintiff  to  move  to  set  aside  a  non- 
suit and  enter  a  verdict  for  himself,  it  must  be  shown  that  he  obtained  leave  for 
that  purpose  from  the  judge  at  nisi  prius:  Treacher  v.  Einton,  4  B.  &  Al.  413, 
And  instead  of  entering  a  verdict  for  him,  the  court  may  in  its  discretion  grant  a 
new  trial :  Eiggins  v.  Nichols,  7  Dowl.  P.  C.  551 ;  Wilkins  v.  Bromhead  et  al,  7  Scott, 
N.  R.  921 ;  Doe  d.  Wyatt  v.  Stagg,  5  Bing.  N.  C.  564.  So  to  entitle  a  party  to  enter 
a  nonsuit,  leave  at  nisi  prius  is  necessary:  Minchin  et  alv.  Clement,  1  B.  &  Al.  252; 
Rickets  v.  Burman,  4  Dowl.  P.  C.  578;  and  no  such  leave  can  be  reserved  except 
by  consent  of  parties :  Sutor  v.  McLean,  8  U.  C.  0.  P.  200.  The  court  will  not  enter- 
tain the  application  where  the  verdict  is  for  the  defendant :  Campbell  v.  The  Cor- 
poration of  Elma,  MS.  TJ.  C.  C.  P.  not  reported.  Where  a  plaintiff,  in  deference  to 
the  judge's  ruling,  accepts  a  nonsuit,  he  is  not  precluded  from  afterwards  moving 
against  it :  Eatton  v.  Fish,  8  TJ.  C.  Q.  B.  177.  But  if  the  nonsuit  be  in  deference  to 
the  judge's  opinion  expressed,  not  in  favour  of  a  nonsuit  but  of  the  defendant  upon 
the  evidence,  there  can  be  no  relief:  Woody.  Bowden,  23  TJ.C.  Q.B.  466 ;  Taylorv, 
Rose  et  al,  24  TJ.  C.  Q.B.  446.  The  plaintiff  may  take  a  nonsuit  at  any  time  before 
the  pronouncing  of  the  verdict  by  the  jury:  Van  Allan  v.  Wigle  et  al,1  U.  C.  C. 
P.  459.  On  a  nonsuit  on  a  point  of  law,  counsel,  in  arguing  to  set  it  aside,  may 
take  advantage  of  every  point  of  law:  Powell  v.  If  orris,  Rowe  Ir.  Rep.  61V.  The 
judge  has  no  power  to  allow  a  record  to  be  withdrawn  after  jury  sworn  on  account 
of  the  unexpected  absence  of  a  witness.  In  such  a  case  plaintiff  must  submit  to  a 
nonsuit:  Sjwift  v.  Swift,  3  Ir.  C.  L.  R.  218,  Where  leave  is  reserved  at  nisi  prius 
to  move  to  enter  a  verdict,  if  the  court  should  be  of  opinion  that  there  was  evi. 
dence  to  go  to  the  jury  in  support  of  an  issue,  reasonable  evidence  to  maintain  the 
issue  is  meant,  and  not  evidence  which  would  merely  lead  to  conjecture :  Reid  v. 
Eoskins,  26  L.  T.  Rep.  149;  Avery  v.  Bowden,  lb.  119;  s.  c.  6  El.  &  B.  953,  962, 
973  ;  Wheelton  el  al  v.  Eardisty  et  al,  8  El.  <SsB.  232,  262;  Toomey  v.  The  London, 
Brighton  and  South  Coast  Railway  Co.  3  C.  B.  N.  S.  146 ;  Deverill  v.  The  Grand 
Trunk  Railway  Co.  25  TJ.  C.  Q.  B.  517;  Wright  v.  Skinner,  17  TJ.  C.  C.  P.  317; 
Ryder  v.  Wombwell,  19  L.  T.  K\S.  491 :  Giblin  v.  McMullen,  L.  R.  2  P.  C.  317. 

(m)  The  grounds  must  be  specifically  stated  in  the  rule.  The  following  are 
insufficient  "  on  grounds  set  forth  in  affidavits  filed ":  Dray  son  et  al  v.  Andrews, 
1 0  Ex.  472 ;  "on  the  ground  of  misdirection :"  Montgomery  v.  Dean,  7  TJ.  C.  C.  P. 
613 ;  "  on  the  grounds  of  objections  taken  at  the  trial,  for  the  misdirection  of  the 
learned  judge  at  the  trial,  for  the  rejection  of  material  evidence;"  Strange  v. 
Dillon,  22  U.  C.  Q.  B.  223 ;  "  that  the  instrument  or  chattel  mortgage  produced 
at  the  trial  of  this  cause,  and  under  which  the  plaintiff  claimed,  together  with 
the  several  renewals  thereof,  and  the  statements,  papers  and  affidavits  to  the 
same  respectively  attached,  and  all  the  proceedings  had  and  taken  thereunder, 
are  informal  and  irregular,  and  not  according  to  the  consolidated  statutes  of 
Upper  Canada:"  lb.  But  it  has  been  held  sufficient  to  state  "that  the  verdict ia 
against  law  and  evidence,"  without  stating  in  what  manner  it  is  against  evidence: 
Cameron  v.  Milloy,  14  TJ.  C.  C.  P.  340 ;  and  sufficient  to  state  that  "  the  judge's 
direction  to  the  jury  that  the  plaintiff  was  entitled  only  to  nominal  damages  was 
wrong:"   Watson  v.  Lane,  2  Jur.  N.S.  119. 

(v)  Where  a  rule  stated  that  it  was  granted  "  on  the  grounds  set  forth  in  the  affi- 
davits annexed,"  the  court  permitted  an  amendment  by  striking  out  these  words, 
and  inserting  "  that  since  the  trial  of  this  cause  the  plaintiffs  have  discovered  new 
and  material  evidence  of  a  partnership  between,  Ac";  Drayson  et  al  v.  Andreas, 
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232.  (a)  If  a  new  trial  be  "ranted  on  the  "round  that  when  costs 

i  e  -    I     I.    11  *°  ab,lle 

the  verdict  is  against  evidence,  the  costs  of  the  first  trial  shall  the  event. 
abide   the   event,   unless  the   Court    otherwise    order,    (b) 
19  Vic.  c.  43,  s.  168. 


10  Ex.  473,  note  b.  It  will,  however,  be  prudent  to  state  the  grounds  fully  in  the 
first  instance.  The  courts  are  not  inclined  to  grant  fresh  rules  nisi  containing 
grounds  omitted  in  the  former  rules:  Robertson  v.  Barker,  2  Dowl.  P.  C.  39. 

(a)  Taken  from  C.  L.  P.  Act  1S56,  s.  168,  the  origin  of  which  was  Eng.  Stat. 
17  &  18  Vic.  cap.  125,  a.  44. 

(b)  This  provision,  which  is  prospective  only,  Jenkins  v.  Betham  et  al,  15  C.  B. 
168,  applies  where  a  wrong  has  been  done  through  the  fault  of  the  jury.  It  does 
not  extend  to  cases  where  a  new  trial  is  granted  on  fresh  matter  disclosed  by  affi- 
davits. In  such  a  case  the  party  who  succeeds  on  the  rule  should  pay  the  costs  of 
his  affidavits  in  any  event:  Abbott  v.  Bait,  1  Jur.  N.  S.  93.  Where  a  new  trial  is 
ordered  on  the  ground  that  the  verdict  is  against  the  weight  of  the  evidence,  it  is 
usually  only  on  payment  of  costs:  Peters  v.  Wallace,  6  U.  C.  C.  P.  238;  Doe  d. 
Wilks  v.  Masseear,  5  IT.  C.  Q.  B.  455.  When  on  the  ground  that  verdict  perverse 
without  costs:  Logan  v.  Ryan,  10  U  C.  Q.  B.  15 ;  Sanderson  et  al  v.  The  Kingston 
Marine  Railway  Co.  4  U.  C.  Q.B.  340.  When  the  party  who  succeeds  on  the  first 
trial  fails  on  the  second  he  neither  pays  nor  receives  the  costs  of  the  first  trial : 
Evans  v.  Robinson,  11  Ex.  40 ;  Eccles  et  al  v.  Harper,  14  M.  &  W.  248.  Where  a  new 
trial  is  ordered  on  apoint  not  raised  at  the  trial,  it  is  usual  to  make  the  party  apply- 
ing pay  costs :  Abley  v.  Dale,  11  C.  B.  392.  But  in  such  a  case  a  new  trial  may  be 
ordered,  costs  to  abide  the  event:  see  Houghton  v.  Thompson,  25  U.  C  -Q.  B.  557; 
Wilson  v.  Baird,  19  U.  C.  C.  P.  101.  In  an  action  by  a  clerk  against  his  employer, 
the  declaration  contained  a  special  count  for  wrongful  dismissal  and  the  common 
count  for  work  and  labour.  The  plaintiff  on  the  first  trial  had  a  verdict  on  the 
special  count.  A  new  trial  was  ordered,  costs  to  abide  the  event.  On  the  second 
trial  defendant  obtained  a  verdict  on  the  special  count,  but  plaintiff  obtained  a  ver- 
dict on  the  common  count.  Held  that  the  plaintiff  was  not  entitled  to  the  costs  of 
the  first  trial:  Dawson  v.  Harris  et  al,  11  C.  B.  N".  S.  801.  "  The  event"  means 
the  ultimate  event  of  the  cause,  and  therefore  if  the  verdict  on  the  second  trial  be 
set  aside  and  on  the  third  trial  the  event  is  the  same  as  on  the  first  trial,  the  party 
succeeding  thereon  is  entitled  to  the  costs  of  the  first  trial :  Meule  et  al  v.  Goddard, 
5  B.  &  Al.  766.  But  the  words  "  event  of  the  trial,"  used  in  a  special  act  of  Par- 
liament, were  held  not  to  mean  "  event "  as  used  in  an  ordinary  action :  Hardy  v. 
Fetherstonhaugh,  L.  E.  4  Q.  B.  725.  This  section  has  not  altered  the  rule  which  in 
England  precludes  the  granting  of  a  new  trial  upon  the  ground  of  the  verdict  being 
against  evidence,  where  the  damages  are  under  £20:  Hawkins  v.  Alder,  18  C.  B. 
640.  Where  the  plaintiff's  counsel  persists  in  offering  evidence  against,  the  opinion 
of  the  presiding  judge,  and  in  claiming  damages  from  the  jury  founded  on  that 
evidence,  although  it  was  inadmissible  and  the  judge  so  ruled,  if  the  jury  give 
such  a  verdict  as  to  convince  the  court  that  the  evidence  so  forced  in  must  have 
influenced  their  minds,  as  in  no  other  way  can  the  amount  of  it  be  reasonably 
accounted  for,  the  verdict  should  be  set  aside  without  costs :  Shaver  v.  The  Great 
Western  Railway  Co.  6  IT.  C.  C.  P.  321.  If  plaintiff,  being  discontented  with  the 
damages,  obtain  a  new  trial,  "  costs  to  abide  the  event,"  and  recovers  no  more  on 
the  second  trial  than  on  the  first,  he  will  have  the  costs  of  the  first  trial  only, 
but  the  defendant  is  not  entitled  to  the  costs  of  either :  Hudson  et  al  v.  Marjori- 
banks,  1  Bing.  393 ;  see  further  Oanham  v.  Msk,  2  C.  &  J.  126 ;  Austen  v.  Gibbs, 
8  T.  K.  619 ;  Sherlock  v.  Barnerd,  8  Bing.  21 ;  Howarth  v.  Samuel,  IB.  &  Al.  566. 
If  a  plaintiff  set  aside  his  verdict  for  smallness  of  damages,  a  new  trial  may  be 
ordered,  costs  to  abide  the  event,  i.  e.  the  event  of  the  plaintiff  recovering  more 

22 
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233-  (c)  In  cases  in  the  County  Courts,  verdicts  or  noh- 

County  *  J  ,"  ' 

Courts  may  suits  may  be  set  aside  and  new  trials  granted,  or  Judgments 
non-suits  or  be  arrested,  upon  the  like  grounds  and  principles  as  in  the 
trials.  Superior  Courtis,  (d )  but  no  motion  for  any  such  purpose  s 


be  entertained  after  the  rising  of  the  Court  on  the  second  day 
of  the  term  ensuing  the  rendering  of  the  verdict  or  the  non- 
suit, (e)     8  Vic.  c.  13,  s.  43. 

ARREST  OP  JUDGMENT,  AND  JUDGMENT  NON  OBSTANTE 
VEREDICTO.   (!) 

than  he  did  by  the  first  verdict:  Jones  et  al  v.  McDowell,  12  U.C.  Q.B.  214;  Craig 
et  al  v.  Corcoran,  24  U.  C.  Q,  B.  406.  Interpleader  issues  appear  to  come  within 
the  meaning  of  the  provision :  James  v.  Whitbread  et  al,  2  L.  M.  &  P.  407.  In  cases 
not  coming  within  the  scope  of  it,  as  a  general  rule  the  costs  of  the  first  trial 
will  not  be  allowed  to  the  party  who  failed  upon  it,  though  he  succeed  in  the 
second :  B.  N.  pr.  44.  Where  plaintiff  who  had  obtained  a  verdict  which  was  set 
aside  afterwards  discontinued,  it  was  held  that  defendant  was  not  entitled  to  any 
co9ts  subsequent  to  the  period  when  issue  was  joined  r  Reynolds  v.  Hickman,  9  L. 
T.  N.S.  757.  Where  plaintiff  who  had  obtained  a  verdict  for  £80  on  a  rule  to 
reduce  the  verdict  to  nominal  damages,  consented,  at  the  suggestion  of  the  court, 
to  reduce  his  verdict  to  £40,  he  was  held  entitled  to  the  costs  of  opposing  the 
rule:  Wilson  v.  The  Lancashire  and  Yorkshire  Railway  Co.  9  C.  B.  N.S,  647-  see 
also  Delisser  v.  Towne,  1  Q.  B.  333.  But  where  a  verdict  for  defendant  was 
moved  against,  and  the  defendant,  at  the  suggestion  of  the  court,  rather  than  have 
a  new  trial,  consented  to  a  nominal  verdict  for  one  shilling  and  the  rule  was  silent 
as  to  costs,  plaintiff  was  held  entitled  to  the  costs  of  the  application  for  a  new 
trial :  Lowe  v.  Mortice,  5  Prac.  R.  36. 

(c)  Taken  from  section  43  of  the  old  County  Courts  Act,  8  Vic.  cap.  13,  s.  43. 

(<Z)  See  sections  231,  232,  234. 

(«)  A  county  judge  arranged  with  the  bar  of  his  county  "  to  transact  all  term 
business  in  vacation,"  and  acting  under  such  arrangement  set  aside  a  verdict  and 
judgment  after  the  term  succeeding  the  sittings  in  which  the  verdict  was  ren- 
dered. Held  that  such  an  arrangement  was  illegal,  and  an  appeal  from  the  deci- 
sion was  allowed  with  costs:  Smith  v.  Rooney,  12  U.  C.  Q.  B.  661. 

(/)  Either  party  to  a  suit  with  reference  to  the  pleading  of  his  adversary  is 
entitled  to  question  its  sufficiency  in  point  of  fact  and  in  point  of  law.  To  do  the 
one  is.  to  plead.  To  do  the  other  demur.  A  party  may  now  by  leave  of  the 
court  or  a  judge  plead  and  demur  at  the  same  time :  section  109.  But  demurrer 
is  not  the  only  remedy  given  to  a  party  who  intends  to  object  to  the  legal  suffi- 
ciency of  his  adversary's  pleading.  It  is  a  well  settled  principle  in  pleading  that 
upon  the  whole  record  there  must  be  disclosed  a  legal  cause  of  action  and  ground 
of  defence.  It  is  in  the  power  of  the  court  after  verdict  upon  the  application  of 
either  party  to  review  all  the  pleadings,  and  according  to  their  legal  sufficiency 
or  insufficiency  to  arrest,  reverse,  or  sustain  the  judgment.  Often  the  exercise  of 
this  right  of  review  at  the  instance  of  one  party  wrought  a  serious  injustice  upon 
his  opponent.  The  effect  of  it  was  to  suffer  with  impunity  a  party  to  an  action, 
conscious  of  a  defect  in  his  adversary's  case,  for  the  time  to  pass  it  by  and  first 
raise  the  objection  when  that  adversary  had  succeeded  in  obtaining  judgment  in 
his  favour.  Whereas  the  objection,  if  taken  before  trial,  might  have  saved  to 
both  parties  the  trouble  and  expense  of  a  trial  upon  the  issues  raised.  Such  a 
course  of  procedure  was  felt  to  be  a  reproach  to  our  system  of  jurisprudence.    As 
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SS54L  (o)  Upon  any  motion  made  in  arrest  of  Judgment  Proceedings 

„       T    ,  ,  , .  , ,    ,  »  on  motioris 

or  for  Judgment  non  obstante  veredicto  (h)  by  reason  of  the  in  arrest  of 

non-averment  of  some  material  fact  or  facts,  or  of  some  mate-  for  judg- 

rial  allegation  (£)  or  other  cause,  (?)  the  party  whose  pleading  obstante. 

a  remedy  the  Common  Law  Commissioners,  though  recommending  the  preserva- 
tion of  the  right  to  arrest  judgment  and  to  move  for  judgment  non  obstante  vere- 
dicto, added  the  qualification  that  the  motion  be  allowed  "  only  upon  terms  of 
payment  of  all  the  costs,  including  those  of  trial,  incurred  since  the  pleading  to 
which  the  party  takes  exception."  They  further  recommended  that  if  the  motion 
were  grounded  upon  the  omission  of  some  material  statement  of  fact  provision 
should  be  made  for  the  suggestion  and  trial  of  the  fact,  though  the  cause  of  action 
had  been  previously  submitted  to  a  jury.  These  suggestions  have  been  in  effect 
adopted  by  the  legislature  in  the  three  following  sections. 

(g)  Taken  from  Eng.  Stat.  15  <fe  16  Vic.  cap.  76,  s.  143.  Founded  upon  the 
first  report  of  the  Common  Law  Commissioners,  ss.  86,  87.  The  section  is  a 
most  useful  one,  and  will  enable  the  courts  to  dispose  of  cases  finally  upon  their 
merits :  Manle-y  v.  Boycot,  2  El.  &  B.  69,  per  Campbell,  C.  J. 

(h)  No  motion  in  arrest  of  judgment  or  for  judgment  non  obstante  veredicto  shall 
be  allowed  after  the  expiration  of  four  days  from  the  day  of  trial,  nor  in  any  case 
after  the  expiration  of.  the  term,  if  the  cause  be  tried  in  term;  or  when  the 
•cause  is  tried  out  of  term  after  the  expiration  of  the  first  four  days  of  the  ensuing 
term,  unless  in  either  case  entered  in  a  list  of  postponed  motions  by  leave  of  the 
court :  R.  G  pr.  40.  This  was  the  old  rule :  Thomas  v.  Jones,  4  M.  &  W.  28.  The 
motion  cannot  be  made  after  the  time  limited  unless  by  consent :  Harrison  et  at  v. 
The  Great  Northern  Railway  Co.  11  C.  B.  542.  The  motion  may  be  made  after  a 
judgment  by  default  as  well  as  an  ordinary  judgment  after  defence,  but  cannot  be 
made  after  a  judgment  on  demurrer,  for  any  f,iult  that  might  have  been  taken 
advantage  of  on  the  demurrer:  Edwardsy.  Blunt,  1  Str.425;  Creswell  v.  Packham 
6  Taunt.  630.  Error  will  lie  after  judgment  has  been  arrested :  Cooke  v  Oxlev 
3  T.  E.  654,  note  a.  .  '         *' 

(Jc)  For  examples  see  Galloway  v.  Jackson  et  at,  3  M.  &  G.  960 ;  Ladd  v  T/iomas 
et  al,  12  A.  it  E.  117 ;  Ireland  v.  Harris,  14  M.  &  W.  432 ;  Be  Medina  v.  Grove  et  al 
15  L.  J.  Q.  B.  284 ;  Davies  v.  Williams,  10  Q.  B.  725.  It  has  been  held  after  verdict 
in  the  case  of  several  counts  in  a  declaration,  some  bad  and  some  good,  that  there 
cannot  be  an  arrest  of  judgment  but  a  venire  de  novo :  Emblin  v.  Bartnell,  12  M 
<fc  W.  830;  afld  that  in  the  case  of  one  count  containing  several  causes  of 'action' 
some  good  and  some  bad,  the  court  will  neither  arrest  the  judgment  nor  grant  a 
venire  de  novo,  inasmuch  as  it  will  be  intended-  that  the  damages  were  given  in 
respect  of  the  good  causes. of  action  only  :  McGregor  v.  Graves  3  Ex  34  •  Kitchen 
man  v.  Skeel  el  al,  lb.  49.  *  ' 

_  (J.)  The  relief  may  be  obtained  under.this  section  upon  any  motion  in  arrest  of 
judgment  by  reason  of  the  non-averment  of  some  material  fact  or  facts  oic  "  or 
other  cause."  Qu.  Does  this  mean  that  in  every  case  of  a  motion  to  arrest  "mde 
rnent,  Ac,  a  suggestion  of  what  is  necessary  to.  remedy  the  defect  mav  be  entered? 
If  so,  the  act  proceeds  further  than  was  recommended  by  the  Common  Law  Com 
missioners,  who  proposed  the  entry  of  the  suggestion  only  upon  motions  "found 
ed  on  the  non-averment  of  some  alleged  material  fact  or  facts,  or  material  allee-a 
^■^  !.  ey  re.oon>men<led  tQat  a  suggestion  of  the  truth  "  of  the  omitted  fact" 
should  be  permitted.  But  there  mayle  motions  in  arrest  of  judgment  &o  as 
well  for  insufficient  allegations  or  improper  allegations,  or  for  legal  insufficiency 
as  for  the  omission  of  necessary  allegations  of  fact.  The  misjoinder  of  causes  of 
action  where  general  damages  have  been  assessed,  as  for  example  an  action  for 
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is  alleged  or  adjudged  (m)  to  be  therein  defective,  may,  by 

leave  of  the  Court,  suggest  the  existence  of  the  omitted  fact  or 

facts  or  other  matter  which  if  true  would  remedy  the  alleged 

Suggestion    defect;  (V)  and  such  suggestion  maybe  pleaded  to  by  the 

plrty  whose  opposite  party  within  eight  days  after  notice  thereof,  (o)  or 

Sbjeotelto.  such  further  time  as  the  Court  or  a  Judge  may  allow,  (py 

work  done  for  a  testator  and  for  work  done  for  his  executors,  may  be  mentioned 
as  an  instance:  Kitchenman  v.  Skeel  et  al,~3  Ex.  49  ;  Bignell  v.  Harpur,  4  Ex.  773. 
Though  this  section  admits  of  a  suggestion  of  "  the  omitted  facts  or  other  matter," 
it  is  not  easy  to  perceive  what  state  of  facts  can  be  suggested  to  remedy  such  a 
defect  as  that  last  above  mentioned.  In  an  action  against  defendant  for  throwing 
rubbish  into  a  stream  so  as  to  be  carried  down  the  stream  into  the  mill  pond  of 
plaintiff,  and  by  choking  it  up  to  obstruct  bis  mill,  the  defendant  pleaded  as  to 
the  throwing,  a  right  by  prescription  to  throw  into  the  stream  near  his  mill  the 
ashes  and  sweepings  necessarily  arising  there,  identifying  with  these  the  rubbish 
complained  of.  But  the  plea  did  not  contain  an  averment  that  during  the  period 
of  prescription  the  rubbish  had  been  carried  down  to  the  plaintiff's  mill  in  the 
manner  alleged  in  the  declaration.  A  verdict  having  been  found  for  defendant  on 
this  plea,  plaintiff  moved  for  judgment  non  obstante.  Held  that  plaintiff  was  enti- 
tled to  judgment;  but  on  affidavit  that  the  faet  was  proved  at  the  trial,  the  rule 
was  suspended  to  allow  defendant  to  enter  a  suggestion  of  the  omitted  fact:  Mur- 
gatroyd  v.  Robinson,  7  E).  cfe  B.  391 ;  s.  c.  3  Jur.  N.  S.  615.  A  rule  was  issued  to 
arrest  judgment  on  a  promissory  note  which  as  set  out  on  the  declaration  did  not 
appear  to  be  negotiable,  and  leave  given  to  the  plaintiff  to  amend  his  declaration 
.on  payment  of  defendant's  costs  of  the  motion  to  arrest  the  judgment :  Maribm. 
■Wilber,  9  U.  C.  C.  P.  75. 

(m)  Alleged  or  adjudged,  &c.  From  the  use  of  these  words  it  would  appear  that 
cthe  suggestion  may  be  made  either  before  or  after  judgment. 

(re)  Wherever  a  thing  is  to  be  done  by  leaye  of  the  court,  the  usual  and  the 
wise  course  has  been  to  require  proof  by  affidavit  that  there  is  a  fit  case  for  the 
interference  of  the  court.  A  party  asking  for  leave  under  this  section  must  go 
■farther  than  merely  raising  a  doubt.  He  must  go  so  far  as  to  produce  an  impres- 
sion on  the  mind  of  the  court  that  the  final  decision  may  probably  be  in  his 
(favour,  and  this  both  on  the  fact  and  the  law :  Manley  v.  Boycot,  2  El.  &  B.  60, 
per  Crompton,  J.  It  is  not  enough  to  satisfy  the  court  that  the  application  is  not 
made  for  delay.  Sufficient  probable  grounds  for  the  entry  of  the  suggestion  must 
be  shown;  lb.  59,  per  Campbell,  C.J.  The  affidavit  must  at  least  show  in  clear  and 
unambiguous  terms  that  the  fact,  the  non-averment  of  which  is  to  be  supplied  by 
the  suggestion,  exists :  lb.  60,  per  Coleridge,  J.  To  entitle  a  party  to  take  advan- 
tage of  this  enactment  he  must  lay  before  the  court  a  clear  and  satisfactory  case : 
-see  Fisher  v.  Bridges,  2  E.  <fc  B.  128,  note  a,  per  Campbell,  C.  J. ;  see  also  Mcketts 
v.  Noble,  18  L.  J.  Ex.  408  ;  Crake  v.  Fowell,  21  L.  J.  Q.  B.  183  ;  Parsons  v.  Ala- 
ander,  24  L.  J.  Q.  B.  277;  Murgatroydr.  Hobinson,  7  E.  &  B.  391. 

(o)  This,  unlike  the  time  limited  for  appearance  to  an  ordinary  writ  of  sum- 
mons or  to  suggestions  for  reviving  judgments  is  eight,  not  ten  days:  see  section 
2,  schedule  A,  form  No.  1 ;  sections  134,  141,  schedule  A,  form  No.  11.  The 
difference  deserves  to  be  noted,  because  as  to  the  former  though  eight  days 
is  the  period  limited  by  the  Eng.  C.  L.  P.  Acts,  our  act  makes  it  ten.  As  to  the 
section  here  annotated,  the  period  is  eight  days  both  in  our  and  the  English 
<C.  L.  P.  Acts. 

(p)  Court  or  Judge.    Relative  powers  :  see  note  w  to  section  48. 
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and  the  proceedings  for  trial  of  any  issues  joined  upon  such 
pleadings  shall  be  the  same  as  in  an  ordinary  action,  (q) 
19  Vic.  c.  43,  s.  217. 

S35.  f>)  If  the  fact  or  facts  suggested  be  admitted  or  be  if0™||es' 
found  to  be  true,  (s)  the  party  who  suggested  them  shall  be  found  true, 
entitled  to  such  Judgment  as  he  would  have  been  entitled  to 
if  such  fact  or  facts  or  allegations  had  been  originally  stated 
in  the  pleading  (t)  and  proved  or  admitted  on  the  trial,  to- 
gether with  the  costs  of  and  occasioned  by  the  suggestion  and 
proceedings  thereon;  (u)  but  if  such  fact  or  facts  be  found  if  untrue, 
untrue,  the  opposite  party  shall  be  entitled  to  his  costs  of  and 
occasioned  by  the  suggestion   and    proceedings  thereon,  in 
addition  to  any  other  costs  to  which  he  may  be  entitled.  («) 
19  Vic.  c.  43,  s.  218. 

CONFESSIONS,  FILING  THE  SAME,  AND  JUDGMENTS  THEREON. 

S3®,   (a)  Final  judgment  upon  a  cognovit  actionem  or  Astojudg- 
Warrant  of  Attorney  to  confess  judgment  given  or  executed  cognovits, 
before  the  suing  out  of  any  process,  (6)  may,  at  the  option  of 

(q)  i.  e.  As  to  plea  and  all  subsequent  proceedings  to  judgment. 

(r)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  ».  144. 

(s)  These  words  are  of  ambiguous  import  as  regards  the  onus  of  proof.  The 
affirmative  of  the  issue  will  generally  be  upon  the  party  who  mates  the  sug- 
gestion. 

(()  Such  pleading,  i.  e.  his  original  pleadings,  to  remedy  a  defect  in  which  the 
suggestion  is  made. 

(u)  To  be  awarded,  it  is  presumed,  in  one  and  the  same  judgment  roll  with  the 
original  demand  and  recovered  by  one  and  the  same  execution. 

(y)  Upon  failure  of  proof  of  the  suggestion,  the  judgment  will  be  for  the  party 
disproving  the  suggestion  either  in  arrest  of  judgment  or  non  obstante  veredicto, 
as  the  case  may  be.    As  to  the  costs  see  s.  319  and  notes  thereto. 

(a}  Taken  from  C.  L.  P.  Act,  1856,  .a.  10,  and  County  Court  P.  Act,  ]  856,  s.  6. 

(6)  A  cognovit  is  a  confession  by  the  defendant,  of  the  plaintiff's  cause  of  action 
to  be  just  and  true,  whereby  judgment  is  entered  against  him  without  trial. 

A  Warrant  of  Attorney  is  an  authority  given  by  the  debtor  to  an  attorney 
named  by  the  creditor,  empowering  him  to  confess  judgment.  An  action  does  not 
lie  on  a  warrant  of  attorney :  Sherborn  v.  Lord  Hunlinglower,  13  C.  B.  N.S.  742. 

In  this  province  at  one  time  cognovits  were  much  more  in  general  use  than 
warrants  of  attorney.  And  here  the  practice  with  respect  to  cognovits  has  always 
varied  from  that  of  England.  In  England  the  cognovit  differs  from  the  warrant 
of  attorney  in  this,  that  the  action  must  be  commenced  by  the  issue  of  a  writ 
before  a  cognovit  can  be  taken  which  in  the  case  of  a  warrant  of  attorney  is  unne- 
cessary.    Here  no  such  difference  has  ever,  in  fact,  existed  between  these  two  in- 
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struments.  It  has  been  usual  to  take  cognovits  before  the  issue  of  a  writ,  and  the 
courts  have  sustained  the  practice:  Walton  v.  Uayward.  2  O.S.  473.  The  object 
was  to  save  expense.  Though  no  writ  was  in  fact  issued,  yet  the  judgment  roll 
on  a  cognovit  has  always  pre-supposed  a  writ  and  declaration.  The  cognovit  may 
be  taken  at  any  stage  of  a  cause ;  but  if  after  plea  pleaded  it  is  proper  that  it 
should  contain  an  agreement  to  withdraw  the  plea.  From  what  has  been  said,  it 
will  be  observed  that  this  section  is  merely  declaratory  of  an  existing  practice  in 
this  province  at  the  time  the  act  was  first  passed.  Perhaps  it  will  be  held  that 
the  act  goes  further  than  the  old  practice.  As  it  now  expressly  enacts  that  final 
judgment  may  be  entered  on  a  cognovit  given  before  the  suing  out  of  process,  it 
may  be  inferred  that  the  judgment  roll  need  not  for  the  future  pre-suppose  the 
issuing  of  a  writ.  A  judgment  entered  on  a  cognovit  without  common  bail  held  to 
be  irregular:  Q-oslin  v.  Tune,  1  U.  C.  Q.  B.  277.  It  is  now  enacted  by  section  54 
of  this  act  that  "  in  no  case  shall  it  be  necessary  for  "the  plaintiff  to  enter  an  appear- 
ance for  the  defendant."  A  judgment  entered  upon  a  cognovit  by  a  deputy  clerk 
of  the  crown,  no-previous  proceedings  having  been  had  in  his  county,  was  held 
void :  Laverli/  v.  Patterson,  5  U.C.  Q.B.  641 ;  Commercial  Bank  et  al  v.  Brondgeest  k 
al,  lb.  325.  Wherea  cognovit  was  given  by  one  practising  attorney  and- witnessed 
by  another,  who  was  absent  from  the  province,  leave  was  given  to  enter  judgment 
upon  proof  of  the  handwriting  of  the  defendant  and  the  witness :  Cleal  v.  Latham, 
1  TJ.  C.  Q.  B.  412 ;  King  v.  Robins,  Tay.  Rep.  299.  The  court  gave  leave  to  enter 
judgment  against  one  defendant,  the  other  being  dead,  and  a  suggestion  to  that 
effect  entered  of  record  :  Nichall  v.  Cartwright  et  al,  Tay.  Rep.  464.  Where 
there  are  several  defendants  and  a  cognovit  intituled  in  the  cause  against  all  is 
executed  bysome  only,  judgment  cannot  be  entered  against  the  latter  alone: 
Roach  v.  Potash  et  al,  T.  T.  2  &  3  Vic.  MS.  R.  &  H.  Dig.  "  Judgment,"  8.  Where 
a  cognovit  was  given  with  a  stay  of  execution  till  a  future  day,  and  a  memoran- 
dum was  endorsed  deferring  payment  of  part  of  the  debt  for  a  longer  time,  and  at 
the  day  of  judgment  was  entered  for  the  whole  amount,  the  court  restrained  the  ' 
levy  according  to  the  memorandum,  with  costs:  Fislier  et  al  v.  Edgar,  5  O.S.  141; 
Alexander  v.  Hervey,  T.  T.  7  Wm.  IV.  MS.  R.  &  H.  Dig.  "  Judgment,"  9.  Where 
defendants,  as  executors  in  right  of  their  testator,  gave  a  cognovit  which  might  • 
be  held  to  bind  them  personally,  upon  which  a  judgment  against  them  as  indi- 
viduals was  entered,  the  court  allowed  the  judgment  to  be  amended,  and  set  aside 
an  execution  issued  against  defendants  in  their  individual  capacities:  Gome  v. 
Beard  et  al,  5  U.  C.  Q.  B.  626.  No  warrant  of  attorney  to  confess  judgment  in  any 
action  or  cognovit  actionem  given  by  any  person  has  any  force  unless  there  be  pre- 
sent some  attorney  on  behalf  of  such  person  expressly  named  by  him,  and  attend- 
ing at  his  request  to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit  before  the  same  is  executed,  which  attorney  must  subscribe  his  name  as 
a  witness  to  the  due  execution  thereof,  and  thereby  declare  himself  to  be  attorney 
for  the  person  executing  the  same,  and  state  that  he  subscribes  as  such  attorney': 
R.  G.  pr.  26.  This  rule  does  not  probably  apply  to  cases  where  an  attorney  is  him- 
self plaintiff:  McLean  v.  Gumming,  Tay.  Rep.  184.  Where  one  of  the  bail,  to 
a  sheriff,  whose  principal  had  left  the  province,  acting  under  the  impression  that 
his  principal  would  not  return,  gave  a  cognovit  to  the  sheriff,  proceedings  were 
stayed  upon  an  affidavit  of  merits :  Roberts  v.  Hasleton,  Tay.  Rep.  32.  Costs  in 
such  a  case ;  see  Hasleton  v.  Brundige,  Tay.  Rep.  84.  Semble,  if  a  cognovit  be  so 
given,  with  a  power  to  enter  judgment  and  issue  execution,  but  by  contempora- 
neous verbal  agreement  it  is  understood  immediate  execution  should  not  issue,  the 
•court  will  in  some  cases  act  upon  the  agreement:  Parker  et  al  v.  Roberts,  3  U.  0. 
Q.  B.  114.  If  plaintiffs  improperly  described,  are  so  described  in  the  subsequent 
proceedings,  defendant,  who  signed  cognovit  without  exception,  cannot  afterwards 
take  advantage  of  the  error:  lb.  Leave  to  enter  up  judgment  upon  a  cognovit  or 
warrant  of  attorney  above  one  and  under  ten  years  old,  is  to  be  obtained  by  order 
of  a  judge  made  ex  parte,  and  if  ten  years  old  and  more  upon  a  summons  to  show 
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the  Plaintiff,  be  entered  in  any  office  of  either  of  the  said  Supe- 
rior Courts,  (g)  and  in  like  manner  and  like  circumstances 
final  judgment  may  be  entered  on  a  cognovit  actionem  or 
Warrant  of  Attorney  to  confess  judgment  for  an  amount  not 
exceeding  four  hundred  dollars,  in  any  County  Court,  (K) 
unless  some  particular  office  or  some  particular  County  Court 
for  that  purpose  be  expressly  stated  in  the  cognovit  or  war- 
rant, (i)    19  Vic.  c.  90,  s.  6;  19  Vic.  c'43,  s.  10. 

337.  (7)  No  confession  of  judgment  or  cognovit  actionem  Confessions 
shall  be  valid  or  effectual  to  support  any  judgment  or  writ  of  vits^ven 
execution,  unless,  within  one  month  after  the  same  has  been  Acttobe 
given,  the  same,  or  a  sworn  copy  thereof,  be  filed  of  record  in  re' 
the  proper  office  of  the  Court  in  the  County  in  which  the  per- 
son giving  such  confession  of  judgment  or  cognovit  actionem 
resides ;  (&)  and  a  book  shall  be  kept  in  every  such  office  to 
be  called  the  Cognovit  Book,  in  which  shall  be  entered  the 
names  of  the  Plaintiff  and  Defendant  in  every  such  confession 
or  cognovit,' the  amount  of  the  true  debt   or   arrangement 
secured  thereby,  the  time  when  judgment  may  be  entered 
and  execution  issued  thereon,  and  the  day  when  such  confes- 

cause :  R.  G.  pr.  27.  The  court  refused  leave  on  a  cognovit  fifteen  years  old,  where 
plaintiff  had  taken  an  assignment  of  personal  property,  though  unproductive  in 
satisfaction  of  his  debt:  Grant  v.  Mcintosh,  Executors  of,  4  0.  S.  184.  Leave  was 
granted  when  the  cognovit  was  seven  years  old,  upon  an  affidavit  from  the  plain- 
tiffs of  the  whole  debt  being  due,  and  also  stating  that  having  received  a  letter 
from  defendant,  the  plaintiff  believed  him'to  be  still  alive:  Oliphant  v.  McGinn, 
i  U.  C.  Q.  B.  170. 

(g)  In  any  office,  <fec.  "Any"  must  relate  either  to  one  of  the  principal  offices 
at  Toronto  or  to  any  of  the  offices  of  deputy  clerks  of  the  crown  in  other  counties. 

(7i)  In  accordance  with  previous  legislation  and  the  current  of  authorities,  it 
may  be  presumed  that  when  a  plaintiff  enters  up  judgment  on  a  cognovit  in  a 
superior  court,  when  the  same  falls  within  the  cognizance  of  the  county  court, 
that  only  connty  court  costs  will  be  taxed. 

(i)  It  seems  clear  that  this  statement,  if  made,  must  be  in  the  body  of  the  docu- 
ment. The  intituling  of  a  cognovit  would  only  indicate  one  of  two  courts,  and 
not  one  of  several  offices.  Warrants  are  not  usually  intituled  in  any  court. 
Quaere.  As  to  the  effect  on  costs  of  stating  the  principal  office  in  Toronto  of  any 
one  or  other  of  the  superior  courts  where  the  amount  confessed  is  $400  or  less  ? 

(j)  Taken  from  the  C.  L.  P.  Act,  1887,  section  17. 

(A)  The  true  construction  of  this  section  is  that  if  judgment  he  entered  within 
the  month,  the  filing  the  cognovit  and  the  entry  of  its  particulars  in  the  cognovit 
book  are  unnecessary,  for  then  the  case  does  not  fall  within  the  spirit  and  intent 
of  the  enactment:  The  Commercial  Bank  of  Canada  v.  Fletcher,  S  U,  C.  C.  P.  181 ; 
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sion  or  cognovit,  or  copy  thereof,  is  filed  in  the  said  office;  (J) 
and  such  book  shall  be  open  to  inspection  by  any  person 
during  office  hours,  on  the  payment  of  a  fee  of  twenty 
cents,  (m)     20  Vic.  c.  57,  s.  17. 

JUDGMENT  AND  WHITS  OF  EXECUTION,  (n) 


McLean  v.  Stuart  et  al,  2  Prac.  R.  367.  A  defendant  seeking  to  set  aside  a  judg- 
ment on  a  cognovit  as  not  having  been  filed  in  the  county  in  which  he  resided  at 
the  time  of  giving  the  cognovit  must  clearly  show  that  he  was  not  so  resident  at 
that  time:  Irvin  v.  Ham,  9  U.  C.  L.  J.  80.  If  filed  in  the  proper  county  imma- 
terial discrepancies  between  the  sworn  copy  filed  and  the  original  cognovit  con- 
stitute no  ground  for  setting  aside  the  judgment  entered  in  the  cognovit:  lb. 

(I)  This  provision  as  to  entry  in  the  book  does  not  make  the  validity  or  efficacy 
of  the  cognovit  depend  on  the  fact  of  entry.  Such  an  entry  is  rather  the  duly  of 
the  officer  of  the  court  than  of  the  party :  The  Commercial  of  Canada  v.  Fletcher, 
8  IT.  C.  C.  P.  183,  per  Draper,  C.  J. 

(m)  Inspection  can  only  be  had  on  payment  of  the  fee  mentioned,  and  that 
"  during  office  hours." 

(«)  The  description  of  property  seizable  under  execution  in  this  Province  in 
some  respect  differs  from  the  laws  of  England.  Personal  property  commonly 
described  as  goods  and  chattels  is,  both  in  England  and  in  this  Province,  liable 
to  seizure.  Eeal  estate,  commonly  described  as  lands  and  tenements,  in  this 
Province,  though  not  in  England,  may  be  seized  and  sold  in  satisfaction  of  debts, 
whether  simple  contract  or  specialty,  in  the  same  manner  as  goods  and  chat- 
tels. This  was  a  principle  that  existed  in  many  of  the  British  colonies  of  North 
America  from  an  early  period.  An  attempt  made  in  some  of  the  colonics  to  dis- 
pute the  principle  to  the  detriment  of  English  creditors  led  to  the  passing1  of  Eng. 
Stat.  5  Geo.  II.  cap.  7,  intituled,  "  An  Act  for  the  more  easy  recovery  of  debts  in 
his  Majesty's  Plantations  and  Colonies  in  America."  It  enacts  as  follows:  "That 
from  and  after,  &c,  the  houses,  lands,  negroes,  and  other  hereditaments  and  real 
estates,  situate  or  being  within  any  of  the  said  plantations  belonging  to  any 
person  indebted,  shall  be  liab'.e  to  and  chargeable  with  all  just  debts,  duties,  and 
demands  of  what  nature  or  kind  soever,  owing  by  any  such  person  to  his  Majesty, 
or  any  of  his  subjects,  and  shall  and  may  be  assets  for  the  satisfaction  thereof,  in 
like  manner  as  real  estates  are  by  the  law  of  England  liable  to  the  satisfaction  of 
debts  due  by  bond  or  other  specialty,  and  shall  be  subject  to  the  like  remedies, 
proceedings  and  process,  in  any  court  of  law  or  equity,  in  any  of  the  said  planta- 
tions respectively,  for  seizing,  extending,  selling,  or  disposing  of  any  such  nouses, 
lands,  negroes,  and  other  hereditaments  and  real  estate,  towards  the  satisfaction 
of  such  debts,  duties  and  demands,  and  in  like  manner  as  personal  estates  in  any  of 
the  said  plantations  respectively  are  seized,  extended,  sold,  or  disposed  of  for  the 
satisfaction  of  debts :"  section  4.  The  construction  of  this  section-  has  been  the 
subject  of  doubt  and  of  some  diversity  of  opinion.  The  leading  case  in  this  Pro- 
vince upon  the  statute  is  Gardiner  v.  Gardiner,  2  0.  S.  520.  The  perusal  of  it, 
particularly  the  judgments  of  Robinson,  C.  J.,  and  Macaulav,  J.,  who,  though 
differing  in  one  very  material  point,  in  the  main  agreed  in  opinion,  will  put  the 
reader  in  possession  of  the  whole  law  upon  the  subject.  Whatever, differences  of 
opinion  there  were,  the  law  is  now  settled. 

It  appears  that  from  1791,  when  this  Province  became  a  separate  colony,  little 
use  was  made  of  the  act  of  Geo.  II.,  owing  to  doubts  whether  that  statute  applied 
to  this  Province  in  consequence  of  our  adoption  of  the  laws  of  England  by  the 
32  Geo.  III.  cap.  1.  The  issuing  of  writs  against  lfads  was  obstructed  by  these 
doubts  till  18u4,  when  the  case  of  Gray  v.   Willocks  occurred  and  suspended  all 
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the  proceedings  under  the  statute  during  the  several  years  in  which  that  case 
was  pending.  It  was  ultimately  decided  in  appeal,  in  1809',  in  favor  of  the  appli- 
cation of  the  statute  to  this  Province,  and  the  point  being  no  longer  doubtful 
resort  was  frequently  had  to  the  statute:  Gardiner  v.  Gardiner,  2  0.  S.  547,  per 
Robinson,  C.  J.  And  when  in  course  of  time  the  act  in  practice  was  closely  ex- 
amined and  its  meaning  thoroughly  sifted,  importance  was  attached  to  the  fact 
that  it  not  only  made  real  estate  liable  for  and  chargeable  with  the  payment  of 
debts  of  every  description  but  assets  for  their  satisfaction.  Under  the  operation 
of  the  statute  it  was  held  that  real  estate  in  this  Province  descended  to  the  heir,  , 
subject  to  the  payment  of  debts  and  liable  to  be  seized  and  sold  therefor  in  pro- 
ceedings against  an  administrator  or  executor,  without  making  the  heir  at  law  a 
party  to  such  proceedings:  Gardiner  v.  Gardiner,  2  O.S  520.  This  anomaly  in 
consequence  presents  itself— real  estate  quoad  the  satisfaction  of  debts  is  treated 
as  personalty,  and  yet  for  all  other  purposes  retains  its  character  of  real  estate. 
It  is  an  anomaly  not  unknown  even  in  England.  Estates  pur  autre  vie  are  turned 
into  personalty  for  some  special  purposes,  but  nevertheless  the  nature  of  the 
estate  is  unaltered,  29  Car.  II.  cap.  3,  s.  12  ;  14  Geo.  II.  cap.  20,  s.  9,  2  0.  S^556, 
per  Robinson,  C.  J.  The  statute  5  Geo.  II.  cap.  7,  not  only  declares  that  real 
estate  shall  be  assets  for  the  satifaction  of  debts,  but  enacts  the  manner  in  which 
it  shall  be  converted,  for  the  purpose  of  paying  debts,  viz.,  "  subject  to  the  same 
remedy,  proceedings,  and  process  for  seizing,  extending,  selling,  &c,  in  like 
manner  as  personal  estates  are  seized,  extended,  sold,"  Ac.  The  remedy  with 
respect  to  personal  estate  is  by  judgment  and  execution  against  the  debtor,  if 
alive,  or  against  his  executor  or  administrator,  if  deceased.  To  sell  real  estate 
upon  a  judgment  against  an  executor  or  administrator  is  inconsistent  with  the 
law  of  England.  It  is  a  mode  of  procedure  peculiar  to  the  colonies,  and  one  which 
exists  in  this  Province  solely  by  virtue  of  the  statute  of  Geo.  II.,  which  applies 
only  to  the  colonies.  The  usual  form  of  execution  against  personal  property  both 
in  England  and  this  Province  is  &fi.fa.,  and  this  form  is  in  this  Province  under 
the  operation  of  the  statute  of  Geo.  II.  also  used  as  regards  real  estate :  see  fur- 
ther Sickles  el  al  v.  Asselstine,  10  U.  C.  Q.B.  2u3 ;  Topping  et  al  v.  Tardington  el  al, 
6  U.  C.  C.  P.  347;  Mem  et  al  v.  Short  et  al,  9  U.  C.  C.  P.  244  ;  Mason  v.  Babington, 
17  U.  C.  C.  P.  149 ;  Bullen  et  al  v.  A' Beckett,  9  Jur.  N.S.  473 ;  Peck  v.  Bucke,  2  Chan. 
Cham.  294.  It  is  now  by  provincial  statute  expressly  declared  that  under  the 
said  imperial  statute  the  title  and  interest  of  a  testator  or  intestate  in  real  estate 
in  this  Province  might  be  and  hereafter  may  be  seized  and  Bold  under  a  judg- 
ment aud  execution  recovered  by  a  creditor  of  the  testator  or  intestate  against 
his  executor  or  administrator,  in  the  same  manner  and  under  the  same  process 
that  the  same  could  be  sold  under  a  judgment  and  execution  against  the  deceased 
if  living:  27  Yic.  c.  15,  s.  1.  Previous  sales  of  this  nature  are  also  by  the  same 
act  confirmed :  s.  2.  The  usual  form  of  execution  against  lands  and  tenements  in 
England  is  the  elegit,  which,  though  not  abolished  in  this  Province,  is  in  a  great 
measure  superseded  by  the  fi.  fa.  against  lands.  In  most  of  tl)e  British  Colonies 
,of  North  America,  goods  and  chattels,  lands  and  tenements,  were  at  one  time 
included  in  one  and  the  same  writ,  of  fi.  fa.  This  was  the  practice  in  this  Pro- 
vince until  1803,  when  it  was  enacted  that  process  should  not  issue  against  lands 
until  the  return  of  process  against  goods:  43  Geo.  III.  cap.  1,  B.  1.  Separate 
writs  of  execution  may  now  issue  against  goods  and  lands  at  the  same  time:  Stat. 
Ont.  31  Vic.  c.  25,  o.  1.  But  the  lands  cannot  be  sold  in  less  than  a  year:  lb  ; 
nor  until  the  writ  against  goods  has  been  returned  nulla  bona :  lb.  s.  2;  and  the 
return  of  nulla  bona  cannot  be  properly  made  until  the  goods  have  been  exhausted : 
lb.  s.  3;  and  if  the  amount  required  to  be  levied  be  made  out  of  the  goods  the 
person  issuing  the  writ  against  lands  is  not  entitled  to  the  expense  thereof:  lb. 
s.  4.  But  writs  against  lands  and  goods  are  to  have  the  same  binding  effect  as 
heretofore:  lb.  s.  5.  Where  there  are  rival  execution  creditors,  some  having 
writs  against  goods  and  others  against  land,  there  may  be  difficulty  in  the  way 
of  the  sheriff  executing  the  writs:  see  Gleason  v.  Gleason  et  al,  4  Prac.  R.  117. 
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When  final  2538.  (o)  The  party  in  whose  favour  a  verdict  has  been 
judgment  ■■   '  *\     *        . 

maybe  rendered,  or  when  the  Plaintitt  has  been  non-suited  at  the 
trial,  the  Defendant  may,  in  the  Superior  Courts,  enter  final 
judgment  on  the  fifth  day,  (p)  and  in  the  County  Courts  on 
the  third  day  of  the  Term  next  following  such  verdiet  or  non- 
suit, (<?)  and  thereupon  sue  out  execution.  («•)  19  Vic.  c.43, 
ss.  182,  184 ;  8  Vic.  c.  13,  s.  42. 

After  ver-  239-  (s)  In  case  the  Plaintiff  or  Demandant  in  any  action 

diet  or  non-  .     ,  .   ,  .•■*  j  •      i        • 

suit,  Judge  or  suit  (t)  becomes  nonsuit,  (u)  or  a  verdict  be  given  or  dam- 
that  exeeu-  ages  assessed  for  the  Plaintiff  or  Demandant,  Defendant  or 
toTssuef  Tenant,  (y)  the  Judge  before  whom  any  issue  joined  in  any 
forthwith.  guck  actjon  jg  trig,^  or  before  whom  damages  are  assessed,  (w) 


(o)  This  is  a  consolidation  of  C.  L.  P.  Act  1856,  ».  184,  with  section  42  of  the 
old  County  Courts  Act,  8  Vic.  cap.  13. 

(p)  The  first  four  days  of  the  term  next  after  the  trial  are  allowed  for  amotion 
to  set  aside  the  verdict  or  nonsuit  or  for  other  motion  of  that  kind :  R.  G.  pr.  40. 

(q)  The  county  court  term  is  only  one  week  in  duration :  Stat.  Ont.  32  Vic. 
cap.  6,  s.  2. 

(r)  "  And  thereupon  site  out,  &c,"  i.  v.  upon  the  entry  of  final  judgment.  Of 
course  until  judgment  entered,  execution  cannot  in  general  be  regularly  issued. 

(s)  Taken  from  16  Vic.  cap.  175,  s.  27,  of  which  it  is  a  verbatim  copy,  and 
substantially  the  same  as  Eng.  Stat.  1  ffm.  IV.  cap.  1,  s.  2.  The  statute  is  a 
remedial  one,  and  meant  to  protect  against  frauds,  and  to  secure  suitors  in  the 
fruits  of  their  verdicts.  It  should  therefore  receive  a  liberal  construction :  Pat- 
terson v.  Hall,  11  U.  C.  Q.  B.  360,  per  Robinson,  C.  J. 

(t)  The  English  statute  of  William  was  held  to  apply  to  actions  commenced 
before  it  came  into  operation,  but  tried  afterwards:  Bell  v.  Smith,  6  C.  &  P.  10; 
and  though  at  first  looked  upon  as  limited  to  actions  on  contract  was  afterwards 
held  to  apply  to  all  cases  where  the  judge  might  think  execution  ought  to  issue  at 
an  early  period :  Barden  v.  Cox,  1  Moo.  &  R.  203 ;  Younge  v.  Crooks,  lb.  220. 

(u)  Where  in  an  action  for  criminal  conversation  in  consequence  of  the  prevari- 
cation of  one  of  plaintiff's  witnesses,  plaintiff  elected  to  be  nonsuited.  Tindal, 
C.  J.  upon  deliberation,  certified  for  execution  for  costs  to  be  issued  at  the  expira- 
tion of  one  month :  Hambidge  v.  Crawley,  5  C.  d  P,  9,  note. 

(v)  Where  in  an  action  for  goods  sold  and  delivered,  and  on  an  account  stated 
there  was  a  demurrer  to  the  count  on  the  account  stated,  which  had  not  been 
argued  at  the  time  of  the  trial,  when  plaintiff  had  a  verdict,  the  presiding  judge 
certified  for  immediate  execution  upon  plaintiff  undertaking  to  enter  a  nolle 
prosequi  to  the  count  demurred  to:  Allsopp  v.  Smith,  7  C.  <fe  P.  708.  Qu.  Can 
the  judge  certify  for  speedy  execution  when  one  of  two  defendants  ha3  tendered  a 
bill  of  exceptions?  Dresser  v.  Clarke,  1  O.'  &  K.  569. 

(w)  It  is  in  the  discretion  of  a  county  judge  to  make  an  order  for  immediate 
execution  in  such  cases  as  he  has  authority  to  try,  whether  instituted  in  a  superior 
court  or  in  his  own  court:  Patterson  v.  Hall,  11  17.  C.  Q.  B.  359;  McKay  v.  Hull, 
4  U.  G.  C.  P.  145;  Gildersleeve  v  Hamilton,  11  U.  C.  C.  P.  298.    He  can  therefore 
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may  certify  under  his  hand  on  the  back  of  the  Record,  si  any 
time  before  the  end  of  the  Sittings  or  Assizes,  that  in  his 
opinion  (x)  execution  ought  to  issue  in  such  action  forth- 
with, (y)  or  at  some  day  to  be  named  in  such  certificate,  and 
subject  or  not  to  any  condition  or  qualification,  and  in  case  of 
a  verdict  or  damages  assessed  for  the  Plaintiff,  then  either  for 
the  whole  or  any  part  of  the  sum  found  by  such  verdict  or 
assessment,  (z)  ia  all  which  cases  costs  may  be  taxed  in  the  Taxingcosts. 
usual  manner,  and  judgment  may  be  entered  and  execution  Execution. 
issued  forthwith  or  afterwards  on  any  day  in  vacation  or  term, 
accordiog  to  the  terms  of  such  certificate,  and  the  poslea  with  Entering 
such  certificate  as  a  part  thereof,  shall  be  entered  of  record  as  pos  ea' 

order  immediate  execution  in  cases  sent  down  to  him  for  trial,  under  23  Vic.  c. 
42,  s.  4 :  Patterson  v.  Hall,  11  U.  C.  Q.  B.  359.  The  judge  before  whom  the  trial 
is  had  is  the  judge  authorized  to  certify:  see  Om'penler  v.  Lee,  1  Dowl.  N.S.  706. 
So  it  is  apprehended  where  a  superior  court  case  is  tried  by  a  judge  of  a  county 
court  under  the  privisions  of  section  17  of  the  Law  Reform  Act,  Ont.  32  Vic.  c.  6, 
or  a  county  court  case  tried  by  a  superior  court  judge  under  the  same  section. 
But  in  the  last  mentioned  cases  judgment  may  be  entered  on  the  fifth  day  after 
the  verdict,  unless  the  judge  who  tried  the  cause  certify  on  the  record  under  his 
hand  that  the  case  is  one  which  in  his  opinion  should  stand  to  abide  the  result  of 
a  motion,  or  unless  a  judge  of  one  of  the  superior  courts  otherwise  order:  lb. 

(x)  The  statute  is  more  particularly  intended  to  apply  when  the  judge,  on  the 
facts  appearing  at  the  trial,  thinks  there  should  be  execution  immediately:  Le 
Gervas  v.  Burtchley,  1  Moo.  &  R.  150;  but  affidavits  may  be  received  in  support 
of  the  application:  Ruddick  v.  Simmons,  lb.  184.  Lords  Lyndhurst  and  Ten- 
terden  in  England  are  said  to  have  laid  it  down  as  a  rule  that  where  there  was  a 
reasonable  ground  of  defence  the  case  should  take  the  ordinary  course:  Barford 
v.  Nelson,  5  U.  4  P.  8.  The  general  object  of  the  English  statute  was  thought  by 
Parke,  J.  to  be  to  accelerate  execution  for  all  debts  where  there  was  really  no 
doubt  of  the  claim  upon  the  record:  Anon.  1  Moo.  &  R.  168  ;  and  he  certified  for 
immediate  execution  in  an  action  of  assunipsil,  though  the  verdict  was  taken  by 
consent  and  though  the  consent  did  not  contain  any  stipulation  as  to  the  issuing 
of  execution:  76.167. 

(y)  "  Forthwith ''  means  as  soon  as  execution  can  be  obtained  in  the  ordinary 
course  of  the  court  or  of  the  office :  Snooks  v.  Smith,  7  M.  &  G.  528 ;  Gill  v.  Rush- 
worth,  2  D.  &  L.  416 ;  Alexander  v.  Williams,  4  D.  &  L.  132. 

(z)  Semble.  The  costs  are  incident  to  the  recovery :  Smith  v.  Dickenson,  1  D. 
&  L.  155.  Where  a  certificate  is  granted  for  immediate  execution,  notice  of  tax- 
ation of  costs  may  be  given  on  the  day  of  the  trial  for  the  following  day.  and  on 
that  day  judgment  may  be  entered  and  execution  issued :  Alexander  v.  Williams, 
4D.it  L.  132;  and  plaintiff  should  issue  one  writ  of  execution  for  the  amount  of 
the  verdict  and  costs:  Smith  v.  Dickinson  et  al,  5  Q.  B.  602.  There  is  nothing  to 
restrain  the  judge  from  preventing  the  immediate  execution  for  costs,  since  he 
may  make  his  certificate  subject  to  any  condition  or  qualification:  lb.  605,  per 
Patteson,  J.  And,  semble,  if  he  does  so  the  first  writ  of  execution  must  be  a 
special  writ  under  the  statute  reciting  the  judge's  certificate  and  the  direction 
to  the  sheriff  in  the  body  of  the  writ  should  not  be  to  levy  for  the  whole  sum 
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of  the  day  on  which  the  judgment  is  signed;  (a)  but  the 
party  entitled  to  such  judgment  may  postpone  the  signing 
thereof.  (6)     19  Vic.  c.  43,  s.  182;  8  Vic.  c.  13,  s.  42. 

Sum  of  340.  (c)  In  all  actions  where  the  Plaintiff  recovers  a  sum 

veredtobe    of  money,  the  amount  to  which  he  is  entitled  maybe  awarded 

generally,      to  him  by  the  judgment  generally,  wuhout  any  distinction 

being  therein  made  as  to  whether  such  sum  is  recovered  by 

way  of  a  debt  or  damages,  (rf)     19  Vic.  c.  43,  s.  144. 

Entryand         343.    (e)  Every  judgment  signed  by  virtue  of  the  two 

judgment,     hundred  and  thirty-ninth  section  may  be  entered  and  recorded 

as  the  judgment  of  the  Court  wherein  the  action  is  pending 

though  the  Court  may  not  be  sitting  on  the  day  of  the  si^n- 

for  which  judgment  was  signed,  but  for  a  special  sum  ordered  by  the  certificate: 
Smith  v.  Jjickenson,  1  D.  &  L.  158,  per  Wightman,  J.  And  if  a  second  writ  of 
execution  become  necessary  for  the  costs,  the  previous  writ  ought  to  be  recited 
and  it  should  appear  that  the  second  writ,  particularly  if  the  first  was  a  ea.  w.  is 
not  for  the  same  cause  as  in  the  first  writ  being  founded  upon  the  judge's  certifi- 
cate and  the  second  upon  the  final  judgment :  lb.  If  both  should  be  writs  of  ca.  m. 
and  it  appear  upon  looking  at  them  that  defendant  has  been  twice  taken  in  execu- 
tion to  satisfy  the  same  judgment,  he  will  be  discharged:  lb.  Since,  however, 
the  damages  and  costs  should  be  embodied  in  the  original  judgment  and  the 
exeeution  should  follow  the  judgment,  these  dicta  may  be  open  to  doubt,  unless 
the  judgment  itself  be  entered  for  the  damages  and  costs  separately,  so  as  to 
warrant  and  support  an  execution  in  the  special  forms  above  suggested. 

(a)  When  once  final  judgment  has  been  signed,  the  power  of  the  judge  who  pre- 
sided at  the  trial  is  at  an  end,  and  the  execution  follows  as  of  right,  according  to 
the  terms  of  the  certificate,  which  the  judge  has  no  power  to  alter:  Lander  v. 
Gordon,  7  M.  &  W.  218.  As  to  the  form  oipostea  and  judgment  when  a  certificate 
has  been  granted  for  immediate  execution,  see  Engleheart  v.  Eyre  et  al,  5  B.  &  Ad. 
70,  note  a. 

(5)  Qu.  Has  the  judge  power  after  the  certificate  to  alter  or  amend  it  before  the 
signing  of  judgment  where  the  party  entitled  to  do  so  postpone  the  tntry  of  judg- 
ment? 

(c)  Taken  from  Eng.  Stat.  15  &  16  "Vic.  cap.  76,  s.  95.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  68. 

(d)  This  section  is  an  extension  of  the  principle  contained  in  section  9  of 
this  act,  which  declares  that  it  shall  not  be  necessary  to  mention  any  form  or 
cause  of  action  in  any  writ  of  summons  or  any  notice  thereof.  The  reason  for 
the  alteration  arises  from  the  form  of  judgment  in  use  before  the  act,  varying 
according  to  the  nature  of  the  action.  In  the  action  of  debt  the  judgment  was 
that  plaintiff  "  do  recover  the  debt"  with  damages,  (which  were  generally  nomi- 
nal) for  the  detention  of  the  debt  and  for  costs  superadded.  In  other  actions  on 
contract  the  judgment  was  for  damages  only.  The  distinction  was  more  technical 
than  useful,  and  was  open  to  objection  upon  many  grounds,  several  of  which  have 
been  mentioned  in  the  report  of  the  Commissioners. 

(c)  Taken  from  Prov.  Stat.  16  Vic.  cap.  175,  s.  28  ;  the  origin  of  which  is  Eng. 
Stat.  1  Wm.  IV.  cap.  7,  s.  3. 


S.  242.]  SETUNG  ASIDE  JUDGMENT  AFTER  EXECUTION.  349 

ing  thereof,  (/)  and  shall  be  as  effectual  as  if  the  same  had 
been  signed  and  recorded  according  to1  the  course  of  the 
common  law.  ((7)     19  Vic.  c.  43,  s.  183. 

342.  (K)  Notwithstanding  any  Judgment  signed  or  re-  Judgment 
corded  or  execution  issued  by  virtue  01  the  two  hundred  and  aside,  &e. 
thirty-ninth  and   two  hundred    and   forty-first    sections,  the 
Court  in  which  the  action  is  brought  may  order  such  Judg- 
ment to  be  vacated  and  execution  to  be  stayed  or  set  aside) 
and  may  enter  an  arrest  of  Judgment  or  grant  a  new  trial  or 
a  new  assessment  of  damages,  (&)  as  justice  may  appear  to 
require,  and  thereupon  the  party  affected  by  such  Writ  of  Conse- 
Execution  shall  be  restored  to  all  that  he  may  have  lost  there-  being  so. 
by,  in  like  manner  as  upon  the  reversal  of  a  Judgment  by 
Writ  of  Error,  (J)  or  otherwise  as  the  Court  may  think  fit  to 
direct;  (»»)   but  any  application   to  vacate  such  Judgment 
must  be  made  within  the  first  four  days  of  the  Term  in  the 
Superior  Courts,  and  within  the  first  two  days  in  the  County 
Courts  next  after  the  rendering  of  the  verdict.  («)     19  Vic. 
c.  43,  s.  184. 


(/)  In  declaring  on  a  judgment  signed  in  vacation,  the  day  of  sigDing  judg- 
ment should  be  stated  according  to  the  fact,  and  not  laid  as  of  the  preceding  term : 
Engleheart  v.  Eyre  et  al,  6  B.  &  Ad.  68. 

(g)  i.  e.  So  as  to  entitle  the  successful  party  forthwith  to  issue  his  execution, 
the  fruit  of  his  judgment.  Where  judgment  is  to  be  entered  up  according  to  the 
ordinary  practice,  time  is  allowed  for  moping  against  the  verdict  before  judgment 
can  be  entered.  The  time  allowed  in  the  superior  courts  is  the  first  four  days  of 
the  term  next  after  the  trial.  Under  the  operation  of  this  section,  the  execution 
may  be  issued  without  waiting  the  usual  period.  And  under  the  following  section 
the  judgment  may  be  moved  against,  notwithstanding  the  issue  of  execution. 

(h)  Taken  from  Prov.  Stat.  16  Vic.  cap.  175,  s.  29,  the  origin  of  which  is  En°- 
Stat.  1  Win.  IV.  cap.  7,  =.4.  °' 

(k)  The  court  has  no  power  to  order  money  levied  on  the  execution  to  be  paid 
over  while  the  rule  is  under  discussion :  Morton  v.  Bum  et  al,  6  Dowl.  P.  C.  421. 

(1)  See  Chit.  Arch.  .12  Edn.  576,  et  seq. 

(m)  Where  a  judge  at  the  trial  orders  that  plaintiff  shall  have  execution  within 
a  limited  time,  and  judgment  is  thereupon  entered  up  and  execution  issued,  the 
defendant  is  not  precluded  from  applying  to  the  court  above  to  enter  a  suggestion 
to  deprive  the  plaintiff  of  his  costs,  where  the  sum  recovered  is  within  the  juris- 
diction of  an  inferior  court:  see  Baddley  v.  Oliver,  1  C.  <fe  M.  219. 

(ji)  The  spirit  of  these  sections  as  to  speedy  execution  appears  to  be  this the 

judge  at  the  trial  gives  a  right  to  speedy  execution ;  he  gives  that  right,  however, 
not  conclusively  ;  but  subject  to  an  application  to  the  court  to  be  made  within  the 


350  THE   COMMON   LAW  PROCEDURE   ACT.  [S.  243, 244. 

Deputy  243.  (o)  Every  Deputy  Clerk  of  the  Crown  and  Pleas 

clerk  to  lC66D 

hooks  for  and  every  County  Court  Clerk  shall  keep  a  regular  book,  in 
judgments,    which  shall  be  minuted  and  docketed  all  Judgments  entered 

by  such  Deputy  Clerk  or  County  Court  Clerk,  (p)  and  such 

minute  shall  contain  : 

1.  The  name  of  every  Plaintiff  and  Defendant; 

2.  The  date  of  the  issue  of  the  first  process ; 

3.  The  date  of  the  entry  of  Judgment; 

4.  The  form  of  action,  (g)  and  the  amount  recovered,  ex- 
clusive of  closts; 

5.  The  amount  of  costs  taxed ;  (/■)  and 

6.  Whether  such  Judgment  has  been  entered  on  verdict 
default,  confession,  nonpros,  nonsuit,  discontinuance,  or  how 
otherwise.     19  Vic.  c.  43,  s.  15 ;  19  Vic.  c.  90,  s.  7. 

to'bfafso S  S44.  (s)  Within  three  months  after  the  entry  of  each 
Toronto.  a  Judgment,  by  a  Deputy  Clerk  of  the  Crown,  he  shall  trans- 
first  four  days  of  the  next  ensuing  term,  upon  any  ground  upon  which  an  appli- 
cation can  be  made  whether  in  arrest  of  judgment  or  for  a  new  trial  or  otherwise. 
In  other  words,  the  judgment  signed  with  a  view  to  speedy  execution  is  subject 
to  be  questioned  within  the  first  four  days  of  the  term  next  after  the  rendering  of 
the  verdict:  Smith  v.  Temperley,  4  D.  &  L.  510.  The  court  will  not  entertain 
objections  to  the  regularity  of  the  proceedings,  where  the  party  has  neglected  to 
avail  himself  of  opportunities  to  urge  them  at  an  earlier  period,  even  though  they 
amount  to  error  on  the  face  of  the  record:  see  Graves  v.  Walter  et  ux,  1  Scott,,310. 

(o)  Taken  from  C.  L.  P.  Act  1886,  s.  15. 

(p)  The  duty  is  declared  in  positive  terms  and  the  fulfilment  of  it  is  made 
imperative. 

(q)  As  the  form  of  action  need  not  be  mentioned  in  the  writ  of  summons  (sec- 
tion 9)  and  as  the  writ  is  the  commencement  of  the  action,  the  clerk  in  some  cases 
will  have  difficulty  in  entering  the  "  form  of  action."  He  will  at  all  events  be 
compelled  to  delay  that  part  of  his  entry  until  declaration  is  filed.  If  judgment 
be  signed  before  declaration,  he  may  be  unable  to  make  the  necessary  entry. 
Even  after  declaration,  since  the  forms  of  pleading  in  the  several  actions  are  now 
bo  general,  the  form  of  action  may  be  uncertain. 

(r)  The  clerk  is  also  required  to  make  an  entry  containing,  besides  the  form 
of  action,  "  the  amount  recovered  exclusive  of  costs"  and  "  the  amount  of  costs 
taxed."  By  section  240  of  this  act,  the  sum  recovered  may  be  awarded  generally 
by  the  judgment,  "without  any  distinction  being  therein  made  as  to  whether 
such  sum  is  recovered  by  way  of  debt  or  damages."  This  language  is  not  con- 
sistent with  that  of  the  section  under  consideration,  and  may  occasion  some  diffi- 
culty. It  will  probably  be  sufficient  for  the  entry  to  be  made  generally  without 
distinction  as  to  debt  or  damages,  where  no  such  distinction  is  made  in  the  judg- 
ment roll. 

(s)  Taken  from  C.  L.  P.  Act,  1856,  section  15. 
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mit  to  the  principal  Clerk  of  the  proper  Court  in  Toronto, 

every  such  Judgment-roll  and  all   papers  of  or  belonging  Ittheorigi. 

thereto,  and  such  Judgment  shall  be  also  docketed  in  the  nairoiibe 

J  .,."..-■  .  ■.    lost,  copies 

principal  office,  (t)  and  in   case   in  any  of  the  Courts  the  mayfceused. 

original  Judgment-roll  happens  to  be  lost  or  destroyed,  so 
that  no  exemplification  or  examined  copy  thereof  can  be  pro- 
cured, a  copy  of  the  entry  in  any  of  such  docket  books,  certi- 
fied by  the  Clerk  or  Deputy  Clerk  of  the  Crown,  or  by  the 
Clerk  of  the  County  Court  having  such  book  in  his  cus- 
tody, shall  be  evidence  of  all  matters  therein  set  forth  and  • 
expressed,  (u)     19  Vic.  c.  43,  s.  15;  19  Vic.  c.  90,  s.  7. 

S45.  Repealed  by  Stat.  24  Vic.  cap.  41,  s.  3. 

S4©.  (J>)  All  Writs  of  Execution  may  issue  from  the  Writs  of 
offices  wherein  the  Judgment  has  been  entered,  and  in  the 
Superior  Courts,  after  the  transmission  of  the  roll  to  the 
principal  office,  such  Writs  may,  at  the  option  of  the  party 
entitled  thereto,  be  issued  out  of  such  principal  office,  (c) 
13  &  14  Vic.  c.  52,  s.  3 ;  19  Vic.  c.  43,  s'.  11. 


(t)  It  -will  be  noted  that  upon  transmission  of  the  judgment-roll  and  papers  to 
the  principal  office,  the  judgment  is  only  to  be  dooketed.     The  8  Vic.  cap.  36,  s. 

4  (now  repealed),  required  the  judgment,  upon  transmission  of  the  papers,  to  be 
entered  of  record  and  docketed.     There  is  a  distinction  :  see  I/werty  v.  Patterson, 

5  U.  C.  Q.B.  841,  per  Draper,  J.  The  former  act  prescribed  an  entry  both  by  the 
deputy  clerk  and  at  the  principal  office.  The  present  act,  in  case  of  entry  by  the 
deputy,  renders  necessary  simply  a  docketing  at  Toronto.  The  object  of  the  act 
is  to  secure  duplicate  entries,  that  one  may  be  forthcoming  if  the  other  be  lost,  or 
that  one  or  the  other  may  be  forthcoming  "in  case  the  original  judgment-roll  be 
lost  or  destroyed,  so  that  no  exemplification  or  examined  copy  thereof  can  be 
procured." 

(u)  It  is  not  declared  that  the  clerk's  certificate  shall  be  evidence  on  its  bare 
production,  and  in  the  absence  of  a  declaration  of  the  kind  it  is  a  question  whether 
or  not  it  is  necessary  to  prove  his  handwriting  before  being  allowed  to  use  the 
certificate. 

(6)  Taken  from  C.  L.  P.  Act  1856,  s.  11,  as  consolidated  with  Stat.  13  &  14  Vic. 
cap.  52,  s.  3. 

(c)  A  seal  is  necessary  to  the  validity  of  an  execution :  Galloghy  v.  Ormsby, 
1  Ir.  C.  L.  R.  545 ;  see  also  note  I  to  section  5.  It  is  no  part  of  an  attorney's 
duty  under  the  ordinary  retainer  to  issue  execution,  his  authority  ceases  with  the 
judgment :  Searson  v.  Small,  5  U.  C.  Q.B.  259.  The  court  has  no  power  to  compel 
a  plaintiff  to  issue  execution  for  the  benefit  of  a  sheriff  who  claims  indemnity, 
but  is  a  stranger  to  the  judgment:  Gamble  et  al  v.  JBnssell,  5  0.  S.  339.  An  execu- 
tion issued  by  plaintiff's  attorney  in  a  cause  where  plaintiff  had  fled  from  the 
province,  and  been  absent  for  seven  years,  was  stayed  until  such  time  as  the 
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attorney  could  show  that  plaintiff  was  home  and  had  given  him  authority  to  issue 
execution :  Hobson  v.  Shand,  3  U.  C.  Q.  B  74.  An  assignment  of  a  judgment  by 
plaintiff  for  a  valuable  consideration  cannot  be  considered  a  satisfaction  of  his 
debt,  so  as  to  prevent  his  assignee  issuing  execution  in  the  name  of  the  original 
plaintiff:  Commercial  Bank  v.  JBoulton,  6  IT.  C.  Q.  B.  627.  Plaintiffs,  when  paid 
their  debt  under  execution,  cannot  consent  to  the  issue  of  a  second  execution 
though  for  the  purpose  of  mating  good  the  title  to  land  sold  by  the  sheriff  under 
the  first  writ :  Bank  of  Upper  Canada  v.  Murphy,  7  U.  C.  Q.B.  328.  Nothing  can 
be  done  under  a  spent  execution,  unless  to  perfect  what  had  been  commenced 
while  the  writ  was  current :  Doe  d.  Greenshields  v.  Garrow,  5  U.  C,  Q.  B.  237 
Where  goods  are  already  in  the  custody  of  the  law,  an  execution  at  once  attaches 
upon  them  without  an  actual  seizure :  Beekman  v.  Jarvis,  3  U.C.  Q.B.  2S0.  Where 
a  defendant  had  been  discharged  from  arrest,  as  having  been  irregularly  charged 
in  execution,  the  court  upheld  a  fieri  facias  afterwards  issued  against  his  goods: 
Dorman  v.  Rawson,  Tay.  Rep.  278.  It  was  formerly  held  irregular  to  issue  an. 
execution  against  lands  until  after  the  return  of  the  writ  against  goods :  Doe  i. 
Spafford  v.  Brown,  3  O.S.  92.  So  it  was  held  that  it  was  irregular  to  issue  an  exe- 
cution against  goods  after  a  levy  had  been  made  on  a  writ  against  lands  that  has 
not  been  returned :  Stevens  v.  Sheldon  tt  al,  T.  T.  3  &  4  "Vic.  P.  C.  MS.  R.  &  H.  Dig. 
"  Irregularity,"  14,  per  Macaulay,  J.  But  it  was  held  that  a  return  of  a  writ 
against  goods  where  the  venue  was  laid  was  sufficient  to  warrant  a  writ  against 
lands  to  any  other  county  without  a  warrant  against  goods  there  also :  Oswald  v. 
Rykert  el  al,  22  U.  C.  Q.  B.  306.  But  now  any  person  entitled  to  issue  an  execution 
against  goods  may  at  or  after  the  time  of  issuing  the  same  issue  an  execution, 
against  lands,  and  deliver  trre  same  to  the  sheriff  to  whom  the  writ  against  goods 
is  directed,  at  or  after  the  time  of  the  delivery  to  him  of  the  writ  against  goods, 
and  either  before  or  after  the  return  thereof:  Stat.  Ont.  31  Vic.  c.  25,  s.  1.  But 
the  sheriff  is  not  to  expose  the  lands  for  sale  or  sell  within  less  than  twelve 
months  from  the  day  on  which  the  writ  against  lands  is  delivered  to  him:  lb. 
No  sale  can  be  legally  had  under  an  execution  against  lands  until  a  return  of 
nulla  bona  in  whole  or  in  part  with  respect  to  an  execution  against  goods  in  the 
same  suit  or  matter,  by  the  same  sheriff :  lb.  s.  2.  No  sheriff  is  allowed  to  make 
a  return  of  nulla  bona  either  in  whole  or  in  part  to  any  writ  against  goods  until 
the  whole  of  the  goods  of  the  execution  debtor  in  his  county  have  been  exhausted: 
lb.  s.  3.  If  the  amount  authorized  to  be  made  an.d  levied  under  the  writ  against 
goods  be  made  and  levied  thereunder,  the  person  issuing  the  writ  against  lands  is 
not  entitled  to  the  expenses  thereof  or  any  advertisement  or  seizure  thereunder :  lb. 
s.  4.  The  return  in  such  case  required  to  be  made  by  the  sheriff  to  the  writ  against 
lands  is  to  the  effect  that  the  amount  has  been  so  made  and  levied  as  aforesaid: 
lb.  Writs  against  lands  and  goods  are  however  to  have  the  same  operation  and 
binding  effect  as  heretofore :  lb.  s.  5.  This  statute  authorizes  the  issue  of  writs 
against  goods  and  lands  at  the  same  time,  with  a  stay  of  proceedings  against 
lands  till  the  goods  are  exhausted :  see  Gleason  v.  Gleason  et  al,  4  Prac.  R.  1 17.  An 
execution  against  lands  so  binds  them  that  the  owner  can  only  convey  subject  to 
the  lien:  see  Burnham  v.  Daley,  11  U.C.  Q.B.  211 ;  Rultan  v.  Levisconte.  16  U.C. 
Q.  B.  495 :  Wiekham  et  al  v.  The  New  Brunswick  and  Canada  Railway  Co.  et  al,  L.  R. 
1  P.  C.  A.  64.  Where  writs  are  issued  oppressively  the  court  or  judge  has  power 
to  grant  relief:  Anon.  4  Prac.  R.  242.  If  the  sheriff  mate' a  return  erroneously 
as  to  the  writ  under  which  he  made  the  money,  he  may  be  allowed  to  amend  it: 
Lee  et  al  v.  Neilson  et  al,  14  U.  C.  Q.  B.  606.  So  if  there  be  any  other  mistake  in 
the  return :  Bull  v.  King,  8  U.  C.  C.  P.  474.  He  will  not  in  general  be  allowed  to 
make  a  special  return  :  Ford  v.  Story,  1  Prac.  R.  18.  A  writ  will  not  be  set  aside 
because  the  sheriff  did  not  take  any  proceedings  under  it  during  its  currency : 
Morrison  v.  Rees,  lb.  25.  Before  the  issue  of  a  ft.  fa.  residue,  a  ven.  ex.  or  dial 
writ,  the  original  should  be  returned:  McMurrich  v.  Thompson,  lb.  258.  Where 
part  of  a  debt  has  been  levied  under  &fi.fa.  and  the  writ  returned,  either  a/./a. 
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residue  or  an  alias  may  issue :  Lee  et  al  v.  Neilson  et  al,  3  U.  C.  L.  J.  72.  The  for- 
mer is  the  more  correct:  lb.  It  is  an  irregularity  only  and  not  a  nullity  to  issue 
an  alias  fi.  fa.  after  a  return  of  goods  on  hand :  The  Commercial  Batik  of  Canada 
v.  MeDoneil  et  al,  1  U,  C.  Q.  B.  406.  In  determining  the  priority  of  writs  the 
court  will  look  to  the  fraction  of  a  day:  Beekman  v.  Jarvis,  3  U.  C.  Q.  B.  280. 
An  irregular  writ  will  not  be  set  aside  on  the  application  of  a  subsequent  execu- 
tion creditor:  Farr  v.  Aderly,  1  U.  C.  Q.  B.  337;  Perrin  v.  Bowes,  6  IT.  C.  L.  J. 
138.  A  writ  against  the  goods  of  a  deputy  sheriff  may  be  directed  to  the  sheriff 
and  not  to  a  coroner:  Gordon  v.  Border,  6  U.  0.  L.  J.  112.  An  irregularity  in 
the  issue  of  a  writ  may  be  waived  by  the  laches  of  the  defendant :  Hayden  et  ux 
v.  Shearman,  4  Ir.  C.  L.  R.  169.  A  writ  against  lands  bearing  teste  after  the 
death  of  the  defendant  is  void:  McCarthy  v.  Low,  2  0.  S.  353.  But  if  tested  in 
the  lifetime  of  the  debtor  it  may  be  executed  after  his  death :  Doe  d.  Hagerman 
v.  Strong  el  al,  4  U.  C.  Q.  B.  510.  A  judgment  against  an  executor  to  recover 
de  bonis  testatoris  will  warrant  the  issue  of  an  execution  against  testator's  lands, 
on  the  return  of  nulla  bona  as  against  his  goods :  Doe  d.  Jessup  v.  Bartlet,  8  O.S. 
206.  In  taking  out  a  writ  against  executors  for  costs  the  costs  directed  to  be 
levied  must  follow  the  judgment:  The  Core  Bank  v.  Ounn  et  al,  1  Cham.  R.  170. 
An  original  writ  of  execution  having  been  lost,  plaintiff  was  allowed  to  issue  a 
duplicate  in  order  to  obtain  a  return  upon  which  to  found  an  alias :  McEwen  v. 
Stoneburne,  T.  T.  7  Wm.  IV.  MS.  R.  &  H.  Dig.  "Fieri  Facias,"  10.  The  court 
will  not  restrain  a  plaintiff  from  levying  the  whole  of  his  debt  on  one  of  several 
defendants :  ■  Zavitz  v.  Bower  et  al,  M.  T.  2  Vic,  MS.  R.  &  H.  Dig.  "  Execution,"  2. 
Queere.  Can  an  elegit  be  regularly  issued  in  this  Province  to  the  prejudice  of  the 
remedy  of  other  creditors  whose  satisfaction  from  the  sale  of  the  lands  would  be 
indefinitely  postponed :  Doe  d.  Henderson  v.  Burtch,  2  O. S.  5 1 6,  per  Robinson,  C.  J. 

A  fi.  fa.  directed  to  no  one  is  void,  and  cannot  be  amended  after  the  return 
day  or  after  a  levy  under  it :  Wood  et  al  v.  Campbell,  3  U".  C.  Q.  B.  269.  Afi.  fa. 
lands  tested  after  the  death  of  defendant  is  void :  McCarthy  v.  Low,  2  0.  S.  353! 
An  amendment  was  allowed  in^.  fa.  after  a  sale  under  it  by  the  sheriff:  Fleming 
v.  Executors  of  Wilkinson.T.  T.  1  &  2  Vic.  MS.  R.  &  H.  Dig.  "Amendment,"  i.  1. 
The  court  allowed  an  original  _/?.  fa.  to  an  outer  district  to  be  amended  by  making 
it  a  testatum  and  an  original  writ,  to  warrant  the  testatum  to  be  sued  out  after  the 
first  writ  had  been  placed  in  the  sheriffs  hands :  Fisher  v.  Brooks,  3  O.  S.  143. 
Testatum  writs  are  abolished :  section  247 ;  and  ground  writs  are  unnecessary  : 
section  247.  A  fi.  fa.  was  amended  so  as  to  have  relation  to  the  day  of  entry  of 
judgment:  Andntss  v.  Page,  Tay.  Rep.  478.  Fi.  fa.  to  one  county  upon  which 
£10  levied.  After  return  day,  fi.  fa.  to  a  second  county  for  original  debt,  and 
without  noticing  £10  levy.  Second  writ  set  aside:  McMurrich  v.  Thompson, 
1  Prac.  R.  258.  After  the  expiration  otfi.fa.  against  lands,  upon  which  proceed- 
ings had  been  stayed  by  agreement  between  the  parties,  the  court  allowed  an 
alias  to  issue,  returnable  at  such  a  distance  of  time  as  to  allow  the  sheriff  to 
advertise,  &c. :  Nickall  v.  Crawford,  Tay.  Rep.  376. 

Issue  of  a  writ  of  ca.  sa.  allowed  upon  an  affidavit,  sworn  before  a  judge  of 
Lower  Canada:  Coil  v.  Wing,  3  O.S.  439.     On  a  return  of  devastavit,  a  ca.  sa 
does  not  issue  as  a  matter  of  course  without  enquiry:    Willard  v.  Woolcott,  Dra 
Rep.  211.   Court  refused  to  set  aside  a  ca.  sa.  issued  several  terms  after  the  return 
ofa.fi.  fa.  goods:  Glynn.r.  Dunlop,  4  O.S.  111.    New  ca.  sa.  refused  although 
debtor  discharged  from  first  writ  by  plaintiff's  attorney,  acting  upon  the  errone- 
ous impression  that  the  debt  had  been  compromised:  Bradbury  et  al  v  Lonm 
H.  T   5  Vic.  MS.  R.  &  H.  Dig.  "Capias  ad  Satisfaciendum,"  9     A  ««2'. 
manding  sheriff  to  detain  defendant  in  custody  until  he  should  satisfy  plaintiff 
without  stating  amount  of  debt  to  be  recovered,  held  void:  Henderson  v  Perry 
et  al,  3  U.  C.  Q.  B.  252;  Billings  et  al  v.  Rapelje  et  al,  E  T  4  Vic  MS  R  &  H 
Dig.  "  Amendment,"  i.  2.    Where  the  Christian  name  of  a  defendant  was  errone- 
23 
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writ  to  847.  (d)  It  shall  not  be  necessary  to  issue  any  Writ 

tilecounty  directed  to  the  Sheriff  of  the  County  in  which  the  venue  is 
^mue is*  laid,  (e)  but  Writs  of  Execution  may  issue  at  once  into  any 
iS  dS^ed  County  and  be  directed  to  and  executed  by  the  Sheriff  of  any 
Wlth-  County  without  reference  to  the  County  in  which  the  venue 

is  laid,  and  without  any  suggestion  of  the  issuing  of  a  prior 
Writ  into  such  Coupty.     (/)     19  Tic.  e.  43,  s.  186. 


ously  given  in  a  ca.  sa.  the  court  refused  to  allow  amendment :  Allison  v.  Wag- 
staff,  M.  T.  7  Vic.  MS.  R.  <fe  H.  Dig.  "  Amendment,"  i.  3.  Not  necessary  for 
plaintiff  who  had  two  Christian  names  to  state  the  second  in  an  affidavit  of  debt, 
where  his  identity  sufficiently  appeared  by  the  affidavit:  Perkins  v.  Connolly, 
4  O.S.  2. 

There  is  a  choice  of  offices  held  out  to  plaintiff — either  the  office  in  which 
judgment  is  entered,  if  the  office  of  a  deputy  clerk,  or  the  office  of  the  chief  clerk 
at  Toronto,  the  latter  only  apparently  "  after  the  transmission  of  the  roll."  Chief 
Justice  Draper,  under  the  old  practice,  in  a  case  before  him,  in  general  terms 
expressed  himself  as  follows :  "  In  order  to  justify  the  issuing  of  any  writ  of  exe- 
cution, alias  and  plruries,. and  a  fortiori  original  from  the  office  of  a  deputy  clerk  of 
the  crown,  it  is  necessary  that  the  judgment  should  have  been  entered  there:" 
Dalrymple  v.  Mullen,,  1  Prac.  R.  327,  note  a.  The  facts  of  the  case  were  that  on 
the  6th  February,  1844,  afi.  fa.  issued  from  the  principal  office  at  Toronto,  to  the 
sheriff  of  Gore,  which  was  returned  to  and  filed  in  the  same  office  on  18th  March, 

1852.  A  fi.  fa.  against  lands,  issued  from  the  office  at  Toronto  on  15th  March, 

1853.  On  6th  November,  1862,  an  original  writ  against  goods  issued  from  the 
office  of  the  deputy  clerk  of  the  crown  at  Hamilton  (a  pxceei&e  for  that  writ  being 
the  only  paper  in  the  cause  in  that  office)  directed  to  the  sheriff  of  Wellington, 
Waterloo  and  Grey.  Writ  set  aside,  upon  the  ground;  that  it  was  "  irregular  to 
issue  a  writ  of  execution  out  of  the  office  in  which  there  have  been  no  previous 
proceedings  in  the  cause,  and  in  which  there  is  no  judgment  entered,  or  other 
matter  upon  which  the  officer  of  the  court  is  presumed  to  found  the  execution, 
the  award  of  which  is  technically  presumed  to  be  upon  the  roll."  Subsequently  it 
was -decided  by  Chief  Justice  Richards,  hi  a  case  before  him,  in  Practice  Court, 
where  the  papers  had  been  filed  in  the  office  of  a  deputy  clerk  of  the  crown, 
though  judgment  was  entered  in  Toronto,  that  a  pluries  writ  of  fieri  facias  issued 
from  the  office  of  the  deputy  clerk  was  regular :  The  President  Dtire&tora  and  Com- 
pany of  the  Gore  ManJt  v.  &mm,  1  Prac."  R,  323.. 

(i)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  121.  Substantially  the 
same  as  Stat.  XT.  C.  7  Wm.  IV.  cap.  3,  s.  33.  Founded  upon  the  first  report  of  the 
Common  Law  Commissioners,  section  76. 

(e)  The  contrary  was  the  rule  that  prevailed  in  England  before  the  passing  of 
the  English  C.  L.  P,  Act,  18.52,  though  in  practice  own  neglected.  But  in  this 
Province  the  practice  enacted  by  this  seotioa  has  prevailed  since  1837:  Stat.  U. 
C.  7  Wm.  IV.  cap.  3,  s.  33.  The  execution,  however,  should  in  all  cases  strictly 
conform  to  the  judgment  upon  which  it  is  issued:  see  King  v.  Birch,  3  Q.  B.  425; 
Phillips  v.  Birch,  2  Dowl.  N.S.  97. 

(/)  The  writ  formerly  issued  into  the  county  in  which  the  venue  -was  laid  was 
called  the  ground  writ.  That  to  any  other  county  was  grounded  upon  it  and  was 
known  as  a  testatum.  The  former  was  by  Stat.  7  Wm,  IV.  cap.  3.  s.  33,  abolished, 
and  the  latter,  instead  of  being  a  testatum,  becomes  in  consequence  an  original 
writ. 
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24-8.  ( a~\  Where,  at  the  time  this  Act  takes  effect,  it  is  it  shall  stm 

•**^»"«    \lts  '  .  be  necessary 

necessary  to  sue  out  process  of  execution  against  the  person  to  sue  out 

•  i    -i     ,i\   a     execution  in 

into  any  particular  OouDty  in  order  to  charge  bail,  (fi)  the  the  proper 

,  ,     .,,     ,       ,.  ,,  -        County  to 

same  shall  continue  to  be  necessary,  notwithstanding  anything  charge  bail. 
contained  in  this  Act.  (/)     7  Wm.  IV.  c.  3,  s.  33. 

349.  0')  Except  Writs  of  Capias  ad  Satisfaciendum,  (k)  duration  of 
every  Writ  of  Execution  shall  bear  date  and  be  tested  on  the  Execution. 
day  on  which  it  is  issued,  (J)  and  shall  remain  in  force  for  one 
year  from  the  teste,  (w)  and  no  longer  if  unexecuted,  (mm) 


(g)  Taken  from  7  Wm.  JY,  cap.  3,  s.  33,  which  was  an  original  provision  in 
this  Province,  and  at  the  time  it  was  passed  in  advance  of  any  similar  provision 
in  England:  see  note  e  to  section  247. 

(h)  The  prisoner  must  be  charged  in  execution  within  the  term  next  after  trial 
or  judgment:  N,  E.  99. 

(i)  A  ca.  sa.  lodged  in  the  sheriff's  office  to  charge  the  bail  (see  section  273)  is 
not  a  charging  in  execution :  Dorman  y,  Rawson,  Tay.  Rep.  265 ;  Hesketh  v.  Ward, 
4  Prae.  E.  168.  It  is  not  necessary  that  fifteen  days  should  elapse  between  the 
teste  and  the  return  of  the  ca.  sa. :  Bealty  y.  Taylor,  2  Prac.  E.  44 ;  Beattie  v. 
MeKay  et  ah,  2  Cham.  E,  56.  The  fact  that  a  plaintiff  has  not  charged  the 
debtor  in  execution  in  two  months  after  judgment  is  no  ground  for  ordering  an 
exonerctur  of  the  bail-piece:  Torrance  et al  v.  Holden  et  al,  10  TJ.  C.  L.  J.  298. 
The  vaoation  succeeding  a  term  is  not  to  be  considered  for  the  purpose  of  charg- 
ing a  defendant  in  execution  as  part  of  the  preceding  term :  Reid  et  al  y.  Drake, 
4  Prac.  K.  141. 

(j)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  124,  from  which  it  differs  in 
some  particulars  hereafter  noted.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  78. 

(k)  As  to  which  see  section  272  of  this  act. 

(I)  A  writ  of  assignment  of  dower  is  within  the  meaning  of  this  section,  and 
may  be  tested  on  the  day  when  issued:  Fisher  v.  Grace,  28  CJ.  C.  Q.  B.  312.  The 
court  will  not  interfere  with  the  discretion  of  a  judge  at  Chambers,  where  upon  a 
summons  to  set  aside  an  execution  for  irregularity  with  costs  he  makes  the  order 
as  asked,  adding  as  a  condition  that  the  defendant  bring  no  action  :  Bartlett  v. 
n,  Xj.  B.  1C.P.  483. 


(m)  The  day  of  the  teste  of  a  writ  of  fi.  fa.  is  inclusive,  so  that  a  writ  of  fi .  fa. 
issued  on  16th  May,  1861,  will  expire  on  15th  May,  1862:  The  Bank  of  Montreal 
v.  Taylor,  15  U.  C.  C,  P.  107 ;  and  therefore  a  writ  issued  on  27th  July,  1861, 
renewed  22nd  July,  1862,  was  held  entitled  to  prevail  over  a  writ  issued  on  16th 
May,  1861,  but  not  renewed  till  16th  May,  1862:  lb. 

(mm).  The  object  of  this  section  is  to  secure  execution  creditors  entitled  to 
priority  of  execution,  and  at  the  same  time  prevent  them  from  committing  frauds 
upon  other  creditors  coming  after  them.  There  is  no  doubt  if  a  sheriff  be  in 
receipt  of  several  executions  at  the  suit  of  different  creditors  against  the  same 
debtor,  and  all  the  writs  be  current,  that  he  is  bound  to  give  precedence  to  the 
writ  which  was  first  delivered  to  him  for  execution :  Hutchinson  v.  Johnston,  1  T. 
E.  W ;' Bradley  v.  Wh/ndham,  1  Wils.  44;  Kemplandv.  Macauley,  4  T.  E.  436; 
Pringle  v.  Isaac,  11  Price,  445 ;  BmaUcomb  y.  Cross,  1  Ld.  Eayd.  251 ;  Dreae  v. 
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Renewal.  unless  renewed,  but  such  Writ  may,  at  any  time  before  its 
expiration,  and  so  from  time  to  time  during  the  continuance 
of  the  renewed  "Writ,  be  renewed  by  the  party  issuing  it,  for 
one  year  from  the  date  of  such  renewal,  by  being  marked  in 

Lainson  et  al,  11  A.  ffc  E.  529.  But  if  the  first  writ  be  delivered  with  instructions 
not  to  levy  or  be  otherwise  countermanded,  it  is  not  a  writ  upon  which  the 
sheriff  can  act,  and  therefore  loses  its  priority :  Payne  v.  JDrewe,  4  East.  523  • 
Jones  v.  Atherton,  7  Taunt.  56 ;  Samuel  v.  Duke  et  al,  6  Dowl.  P.  C.  536 ;  Hunt 
v.  Hooper  et  al,  1  D.  &  L.  626  ;  Howard  v.  Cauty,  2  D.  &  L.  115;  Foster  et  id 
v.  Smith,  13  U.  C.  Q.  B.  243  ;  Castle  v.  Ruttan,  4  TJ.  C.  C.  P.  252 ;  Kirwan  v. 
Jennings  et  al,  3  Ir.  C.  L.  E.  48  ;  Boss  et  al  v.  Hamilton)  E.  T.  3  Vic.  MS.  E.  &  H. 
Dig. ."  False  Return,"  8 ;  Strange  v.  Jarvis,  6  0.  S.  160 ;  He  Fair  and  SuUl, 
2  TJ.  C.  L.  J.  N.  S.  216.  And  where  goods  seized  under  a  fi.  fa.  founded  on 
a  judgment  fraudulent  against  creditors  remain  in  the  sheriffs  hands  or  are 
capable  of  being  seized  by  him,  he  is  compellable  to  sell  and  seize  Buch  goods 
under  a  subsequent  execution  founded  on  a  bona  fide  debt:  Imray  v.  Magnay  et  d, 
11  M.  &  W.  267  ;  Christopherson  v.  Burton,  3  Ex.  160.  If  the  first  writ  though  bona 
fide  remain  one  year  unexecuted,  it  lapses  so  as  to  let  in  subsequent  executions: 
Doe  d.  Greenshields  v.  Garrow,  5  IT.  C.  Q.  B.  237.  When  a  writ  can  be  said  to  be 
executed  so  as  to  satisfy  this  section,  is  a  question.  Nothing,  at  all  events,  short 
of  an  actual  seizure  can,  it  is  apprehended,  be  considered  an  execution  of  a  writ 
of  fi.  fa.  against  goods.  Whether  a  partial  levy  will  be  sufficient,  remains  to  be 
decided.  Writs  of  execution  in  England,  under  Stat.  3  &  4  Wm.  IV.  cap.  67,  b.  2, 
are  made  returnable  "  immediately  after  the  execution  thereof."  And  under  that 
statute  it  has  been  held  that  partial  execution  is  not  the  execution  intended : 
Jordan  v.  Binckes,  13  Q.  B.  757.  Denman,  C.  J.,  "I  do  not  see  where  the  line  is 
to  be  drawn,  short  of  complete  execution,  to  limit  the  force  and  duration  of  the 
writ.  The  defendant's  construction,  namely,  that  the  writ  is  executed  as  soon  as 
the  sheriff  may  return  nulla  bona  either  in  whole  or  in  part,  requires  authority 
to  support  it;  and  such  authority  as  there  is,  seems  to  be  quite  against  it." 
Patteson,  J.,  "  I  cannot  see  at  what  point  the  sheriff  can  stop  before  complete 
execution.  Formerly,  if  other  goods  came  into  his  bailiwick  after  a  partial  levy 
and  before  the  return  of  the  writ,  the  sheriff  was  bound  to  seize  them,  and  he  is 
equally  bound  to  do  so  now,  until  the  writ  has  been  completely  executed."  The 
reasoning  of  this  decision  is  obvious.  A  writ  of  execution  not  being  made  return- 
able at  a  fixed  day  or  within  a  limited  period  from  the  teste,  but  only  when 
■executed,  it  may  be  well  said  that  a  writ  only  partially  executed  continues  current 
quoad  the  residue  because  not  yet  fully  executed  and  consequently  not  yet  return- 
able. Where  shortly  before  the  return  of  a  fi.  fa.  against  lands  the  plaintiff 
therein  obtained  it  from  the  sheriff  for  the  purpose  of  renewing  the  writ,  and  did 
not  return  it  for  fifteen  days  thereafter,  when  the  year  from  thetteste  had  expired, 
it  was  held  that  under  these  circumstances  there  was  no  abandonment  of  the 
plaintiff's  rights  under  the  execution :  MeneiUy  v.  McKenzie,  3  Er.  &  Ap.  209. 
It  only  remains  to  be  observed  that  since  the  C.  L.  P.  Act  all  executions  against 
goods  and  chattels  issued  from  our  ■  superior  courts  of  common  law  are,  as  in 
England,  made  returnable  "  immediately  after  the  execution  thereof."  A  sheriff 
failing  to  return  such  writ  within  a  "  reasonable  time"  after  receipt  thereof  is 
liable  to  be  ruled  in  the  ordinary  manner.  To  constitute  a  reasonable  time  there 
must  be  allowed  the  sheriff  time  to  travel  to  the  residence  of  defendant;  make 
an  inventory  of  his  goods,  return  to  his  office,  advertise  and  sell.  It  is  the 
duty  of  the  sheriff  in  every  case  where  goods  seized  by  him  under  execution 
remain  unsold  on  his  hands  for  want  of  buyers,  to  state  and  specify  ia  ™ 
leturn  of  "goods  on  hand"  the  time  and  place  when  and  where  such  goods 
were  offered  for  sale  by  him,  and  the  names  of  at  least  three  persons  who 
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the  margin,  with  a  memorandum,  to  the  effect  following  : 

"Kenewed  for  one  year  from  the day  of ," 

signed'  by  the  Clerk  or  Deputy  Clerk  of  the  Crown  or  Clerk 
of  the  County  Court  who  issued  such  Writ,  or  by  his  suc- 
cessor in   office:  (n)  and  a  Writ  of  Execution  so  renewed  Effect  of 

'    \    /  renewal. 

shall  have  the  effect  and  be  entitled  to  priority  according  to 
the  time  of  the  original  delivery  thereof  to  the  Sheriff,  (o) 
19  Vic.  c.  43,  s,  189. 

were  present  at  the  time  of  such  attempted  sale;  but  if  so  many  were  not 
present,  then  the  names  of  those  who  were  present,  if  any,  and  that  there 
were  no  others,  and  if  no  persons  were  present  then  to  state  the  fact :  27  <fc 
28  Vie.  cap  28,  s.  2*7.  Where  an  execution  was  levied  by  seizure,  but  the  sale 
was  suspended  by  an  interpleader  order,  and  before  sale  a  petition  for  adjudica- 
tion of  bankruptcy  was  filed  against  the  execution  debtor,  on  which  he  was  after- 
wards adjudged  bankrupt,  the  case  waB  held  to  be  within  the  Bankruptcy  Consol- 
idated Act  (12  &  13  Vic.  cap,  106,  s.  184)  and  the  execution  creditor  deprived  of 
the  benefit  of  his  execution  :  O'Brien  v.  Brodie,  L.  R.  1  Ex.  302 ;  see  also  Converse 
et  al  v.  Michie,  16  U.  C.  C.  P.  167.  The  law  was  held  otherwise  when  at  the  time 
,of  the  issue  of  attachment  in  insolvency  the  debtor's  goods  had  been  converted 
into  money :  Wkyte  v.  Treadwell,  17  U.  C.  C.  P.  488.  It  is  now  declared  that  no 
lien  or  privilege  upon  either  the  personal  or  real  estate  of  the  insolvent  shall  be 
created  for  the  amount  of  any  judgment  debt,  or  of  the  interest  thereon,  by  the 
issue  or  delivery  to  the  sheriff  of  any  writ  of  execution,  or  by  levying  upon  or 
seizing  under  such  writ  the  effects  or  estate  of  the  insolvent,  if  before  the  pay- 
ment over  to- the  plaintiff  of  the  moneys  actually  levied  under  such  writ  the  estate 
of  the  debtor  shall  have  been  assigned  to  an  interim  assignee,  or  shall  have  been 
placed  in  compulsory  liquidation:  Stat.  Dom.  32  &  33  Vic.  cap.  16,  s.  59.  But 
this  provision  is  not  to  affect  any  lien  or  privilege  acquired  before  the  passing  of 
the  act,  or  any  privilege  for  costs  which  the  plaintiff  possesses  under  the  law  of 
the  province  in  which  the  writ  shall  have  issued,  by  reason  of  such  issue,  deli- 
very or  seizure :  In  re  Heyden,  29  U.  C.  Q.  B.  262. 

(n)  It  was  held  under  this  section  as  it  originally  stood,  that  a  writ  of  execu- 
tion could  only  be  once  renewed,  and  if  then  unexecuted  it  expired :  Neilson  v. 
Jaryis,  13  U.  C.  C.  P.  176.  But  the  legislature  afterwards  amended  the  section 
by  inserting  after  the  word  "  expiration"  the  words  " and  so  from  time  to  time 
during^  the  continuance  of  the  renewed  writ:"  27  Vic.  cap.  13,  s.  2;  and  the 
amending  act  has  since  been  held  not  to  be  retrospective  in  its  operation :  Miller 
v.  The  Beaver  Mutual  Fire  Insurance  Association,  14  U.  C.  C.  P.  399.  No  renewal 
can  take  place  when  the  writ  has  been  acted  upon  or  levy  has  been  made :  Neilson 
v.  Jarvis,  13  U.  C.  C.P.  176. 

(o)  In  order  that  the  clerk  may  mark  the  writ  with  the  memorandum  in  the 
margin  it  will  be  necessary  to  procure  the  execution  from  the  sheriff,  though  for 
all  ordinary  purposes  he  is  entitled  to  keep  it  in  his  possession :  see  Meneilly  v. 
McKenzie,  3  Er.  &  Ap.  209.  Before  this  act  there  was  no  method  of  renewing  an 
execution  unless  by  having  the  original  returned  and  an  alias  or  pluries  issued. 
This  let  in  all  intermediate  executions;  for  the  original  execution  lost  prioritv 
from  the  time  when  it  became  returnable.  To  avoid  this  the  original  is  supposed 
to  continue  in  the  possession  of  and  under  the  control  of  the  •sheriff,  though  for  a 
short  time  for  the  purposes  of  renewal  he  must  in  fact  part  with  it  or  else  himself 
take  it  to  the  proper  officer  to  be  renewed,  if  willing  so  to  do,  upon  the  request  of 
the  party  whose  execution  it  is:  see  Muir  et  al  v.  Munro,  23  U.  C.  Q.  B   139 
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Evidence  of 


25©.  (a)  The  production  of  a  Writ  of  Execution,  marked 
renewal.  as  renewed  in  manner  aforesaid,  (6)  shall  be  sufficient  evi- 
dence of  its  having  been  so  renewed,  (c)  19  Vic.  c.  43 
s.  190. 

When  lands  351-  (d)  In  case  any  suit  of  the  proper  competence  of  a 
uniessthe  Division  Court  be  brought  in  a  Superior  Court,  or  in  a 
excfedTfor-  County  Court,  no  execution  against  lands  shall  issue,  unless 
ty  dollars.  tjje  anloun(;  0f  the  judgment  exceeds  forty  dollars,  (e)  13  & 
14  Vic.  c.  53,  s.  78.  . 

writs  252.  (/)  Any  person  who  now  is  or  hereafter  may  be. 

landfmay  come  entitled  to  issue  a  writ  of  execution  against  goods  and 
same  time  chattels  may,  at  or  or  after  the  time  of  issuing  the  same,  issue 
against3  a  Vrlt  °f  execution  against  the  lands  and  tenements  of  the 
goods.  person  liable,  and  deliver  the  same  to  the  Sheriff  to  -whom 

the  writ  against  goods  is  directed,  at  or  after  the  time  of 
delivery  to  him  of  the  writ  against  (gr)  goods,  and  either 

(a)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  125. 

(b)  See  section  249. 

(c)  i.  e.  Without  proof  of  signature  or  seal. 

(d)  Taken  from  the  Consolidated  Division  Court  Act  13  &  14  Vic.  c.  53,  s.  78. 

(e)  In  case  an  execution  in  a  division  court  be  returned  nulla  bona,  and  the 
sum  remaining  unsatisfied  in  the  judgment  under  which  the  execution  issued 
amounts  to  the  sum  of  forty  dollars,  the  plaintiff  or  defendant  may  obtain  a  tran- 
script of  the  judgement  from  the  clerk,  under  his  hand  and  sealed  with  the  seal 
of  the  court,  which  transcript  shall  set  forth — 

1.  The  proceedings  in  the  cause. 

2.  The  date  of  issuing  execution  against  goods  and  chattels. 

3.  The  bailiff's  return  of  nulla  bona  thereon  as  to  whole  or  part. 

And  upon  filing  such  transcript  in  the  office  of  the  clerk  of  the  county  court  in 
the  cpunty  where  such  judgment  has  been  obtained  or  in  the  county  where  the 
defendant's  or  plaintiff's  lands  are  situate,  the  same  shall  become  a  judgment  of 
such  county  court:  Con.  Stat.  U.  C.  c.  19,  ss.  142,  143. 

If  the  transcript  omit  any  of  the  above  required  particulars  it  will  be  a  nullity, 
so  that  no  fi.  fa.  lands  can- be  issued  thereon:  Farr  v.  Robins,  12  TJ.  C.  C.  P.  35; 
Jacomb  v.  Henry,  13  U.  C.  C.  P.  377 ;  Hope  v.  Graves,  14  U.  C.  C.  P.  393.  But  if 
it  be  correct  so  as  to  become  a  judgment  of  the  county  court  for  any  purpose,  it 
becomes  so  for  all  purposes,  including  examination  and  commitment  of  the  judg- 
ment debtor :  Kehoe  v.  Brown  et  al,  13  U.  C.  C.  P.  549. 

(/)  Taken  from  Stat.  Ont.  31  Vic.  cap.  25,  ».  1,  which  repealed  section  252  of 
the  C.  L.  P.  Act,  and  sustituted  this  section  therefor. 

(g)  It  is  often  made  a  question  as  to  what  estates  or  interests  iD  lands  can  or 
may  be  sold  under  an  execution  against  lands.  Mere  possession  constitutes  prima 
facie  a  seisin  in  fee,  which  can  only  be  sold  on  an  execution  against  lands :  Doe 
d.  Keogh  v.  Calhoun,  1  U.  C.  Q.  B.  157.     But  it  has  been  held  that  a  mere  right 
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before  or  after  any  return   thereof:  Provided,  always,  that  Proviso 

J  _     .  .  "...      lands  m 
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i  ii      «.t  ■     lands  not  to 

the  Sheriff  shall  not  expose  the  lands  for  sale,  or  sell  within  t,e  sold 
less  than  twelve  months  from  the  day  on  which  the  writ  year. 
against  the  lands  is  delivered  to  him.  (K) 

INVENTORY  AND  SALE  OF  GOODS. 

353.  (?'")    In  case  any  goods  or  chattels  be  seized  in  sheriff  to 

w '  .    .  ,  ,.     .  ,  j.  .,      o  •       deliver  in- 

execution  under  a  writ  issued  out  ot  either  ot  the  superior  ventory  to 
Courts  of  Common  Law  or  of  any  County  Court,  the  Sheriff,  &0. 
his  deputy  or  officer,  who  seized  the  same,  shall,  on  request, 

of  action  or  entry  on  lands  is  not  saleable  under  execution :  Doe  d.  Amman  et  al  v. 
Minthorne,  3  U.  C.  Q.  B.  423.  Nor  can  be  a  mere  trust  estate :  Doe  d.  Simpson  v. 
Privat,  5  U.  C.  Q.  B.  215.  A  rent-charge  issuing  out  of  and  chargeable  upon  a 
freehold  estate  is  not  subject  to  be  seized  and  sold  as  a  chattel :  Smith  v.  Turnbull, 
lb.  586;  but  may  be  seized  on  an  execution  against  lands:  Dougallv.  Turnbull, 
10  U.  C.  Q.  B.  121.  The  interest  of  a  reversioner  in  lands  may  be  seized  dur- 
ing the  lifetime  of  the  tenant  for  life :  Doe  d.  Cameron  v.  Robinson  el  al,  1  U.  C. 
Q.  B.  838.  When  real  property  is  conveyed  to  trustees  for  the  satisfaction  of 
debts,  so  as  the  sale  be  made  within  a  certain  period,  and  the  sale  be  not  made 
within  that  period,  no  use  results  to  the  grantor  that  can  be  seized  in  an  execu- 
tion against  lands :  Doe  d.  Ltmrason  v.  The  Canada  Company,  6  0.  S.  428.  Lands 
held  in  fee  simple  by  a  debtor  at  the  time  of  his  death  may  be  seized  on  a  judg- 
ment against  his  executor  or  administrator  in  respect  of  the  debt  of  the  deceased  : 
Gardener  v.  Gardener,  2  O.S.  520 ;  Stat.  27  Vic.  cap:  15.  But  no  such  sale  can  be 
had  on  a  judgment  against  the  administrator  of  the  administratrix  of  the  deceased  : 
Ingalls  et  al  v.  Reid,  15  U.  C.  C.  P.  490.  And  now  a  contingent,  an  executory,  and 
a  future  interest,  and  a  possibility  coupled  with  an  interest  in  any  land,  whether 
the  object  of  the  gift  or  limitation  of  such  interest  or  possibility  be  or  be  not  ascer- 
tained ;  also  a  right  of  entry,  whether  immediate  or  future,  and  whether  vested  or 
contingent  into  or  upon  any  land,  may  be  disposed  of  by  deed :  Con.  Stat.  U.  C.  cap. 
90,  s.  5.  And  any  estate,  right,  title,  or  interest  in  lands  which  may  be  so  conveyed 
or  assigned  by  any  party,  is  liable  to  seizure  and  sale  under  execution  against  such, 
party:  lb.  s.  11.  But  a  right  to  dower  without  entry  is  not  "a  contingent  or 
executory  or  a  future  interest  or  a  possibility  coupled  with  an  interest,"  within 
the  meaning  of  the  statute,  and  so  is  not  subject  to  execution :  McAnnany  v. 
Turnbull,  10  Grant.  298. 

(A)  Does  this  mean  that  lands  liable  to  be  sold  upon  a  writ  must  be  lands  in 
the  hands  of  an  execution  debtor  at  the  time  the  writ  is  placed  in  the  hands  of 
the  sheriff?  or  does  it  mean  that  lands  acquired  subsequently  may  be  sold  imme- 
diately after  the  expiration  of  twelve  months,  provided  the  sheriff  has  advertised 
the  lands  for  the  required  time?  or  does  it  mean  that  although  the  lands  would 
be  liable  to  seizure  during  the  currency  of  the  writ,  the  sheriff  must  hold  the 
writ  over  it  for  twelve  months  before  he  can  sell  ?  Lands  acquired  while  the  writ 
is  in  the  sheriff's  hands  may  be  sold  under  it  if  properly  advertised,  though  they 
have  not  been  twelve  months  owned  by  the  debtor :  Ruttan  v.  Levisconte,  16  U. 
C.  Q.  B.  495,  per  Burns,  J.  An  alias  fi.  fa.  need  not  be  twelve  months  in  the 
hands  of  the  sheriff  before  sale:  Niclcall  v.  Crawford,  Tay.  Rep.  277;  Ruttan  v. 
Levisconte,  16  CJ.  C.  Q.B.  500;  Campbell  v.  Delihanty  et  al,  24  U.C.  Q.B.  236;  see 
further  as  to  irregularities  in  writs  of  execution  note  c  to  section  246. 

(J)  Taken  from  our  old  Statute  49  Geo.  III.  cap.  4,  s.  6. 
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deliver  to  the  owner,  his  agent  or  servant,  an  inventory  thereof 
before  they  are  removed  from  the  premises  on  which  they 
have  been  so  seized ;  (&)  and  no  Sheriff  or  other  officer  shall 
sell  any  effects  under  a  Writ  of  Execution  uutil  he  has,  pre- 
viously thereto,  given  at  least  eight  days'  public  notice  in 
writing  of  the  time  and  place  of  sale,  at  the  most  public 
place  in  the  Municipality,  where  such  effects  have  been  taken 
in  execution.  (7)  51  Geo.  III.  c.  6,  ss.  2,  3 ;  49  Geo.  III. 
c.  4,  s.  5. 

exempted"''       %**&■  (OT)  The  goods  and  chattels  exempt  by  law  from 
fromexecu-  seizure,  (n)  shall  not  be  taken  in  execution  under  aDy  Writ 

tion.  i  \    s  .  J 

(k)  The  object  of  this  section  is  the  protection  of  the  execution  debtor  from 
the  abuse  of  the  process  of  the  court  by  the  sheriff  or  any  of  his  officers.  The 
request  need  not  be  in  writing,  and  when  made  should  be  complied  with  before 
the  goods  or  chattels  are  removed  from  the  premises  on  which  they  have  been 
seized. 

(Z)  Where  the  writ  is  in  itself  regular,  the  omission  of  the  sheriff  to  advertise 
will  not,  it  is  apprehended,  affect  the  purchaser  at  the  sale :  Paterson  v.  Todd, 
24  U.  C.  Q.  B.  296 ;  and  certainly  is  no  ground  for  setting  aside  the  writ,  though 
the  advertisement  be  not  made  till  the  writ  is  spent :  Morrison  v.  Eeei,  1  Prac. 
JR.  25. 

(m)  This  is  substituted  by  Stat.  23  Vic.  cap.  25,  s.  3,  for  the  original  clause  of 
this  act  corresponding  in  number  with  the  one  here  annotated. 

(n)  The  following  are  the  exemptions : 

1.  The  bed,  bedding  and  bedsteads  in  ordinary  use  by  the  debtor  and  bis 
family; 

2.  The  necessary  and  ordinary  wearing  apparel  of  the  debtor  and  his  family; 

3.  One  stove  and  pipes,  and  one  crane  and  its  appendages,  and  one  pair  of  and- 
irons, one  set  of  cooking  utensils,  one  pair  of  tongs  and  shovel,  one  table,  six 
chairs,  six  knives,  six  forks,  six  plates,  six  teacups,  six  saucers,  one  sugar  basin, 
one  milk  jug,  one  tea  pot,  six  spoons,  all  spinning  wheels  and  weaving  looms  in 
domestic  use,  and  ten  volumes  of  books,  one  axe,  one  saw,  one  gun,  six  traps,  and 
such  fishing  nets  and  seines  as  are  in  common  use ; 

4.  All  necessary  fuel,  meat,  fish,  flour  and  vegetables,  actually  provided  for 
family  use,  not  more  than  sufficient  for  the  ordinary  consumption  of  the  debtor 
and  his  family  for  thirty  days,  and  not  exceeding  in  value  the  sum  of  forty 
dollars ; 

6.  One  cow,  four  sheep,  twoliogs,  and  food  therefor,  for  thirty  days; 

6.  Tools  and  implements  of  or  chattels  ordinarily  used  in  the  debtor's  occupa- 
tion to  the  value  of  sixty  dollars. 

There  can  be  no  exemption  against  the  crown:  Regina  v.  Davidson,  21  U.C.  Q.B. 
41.  Nor  is  any  chattel  mentioned  in  sub-sections  3, 4,  5  or  6,  exempt  from  seizure 
in  satisfaction  of  a  debt  contracted  for  such  identical  chattel :  23  Vic.  cap.  25,  s.  5. 
So  goods  and  chattels  as  respects  debts  contracted  before  19th  May,  1860,  remain 
liable  to  seizure  and  sale  under  execution,  provided  the  writ  of  execution  under 
which  they  are  seized  has  indorsed  upon  it  a  certificate,  signed  by  the  judge  of  the 
court  out  of  which  the  writ  issues,  certifying  that  it  is  for  the  recovery  of  a  debt 
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from  either  of  the  said  Superior  Courts,  or  from  any  County 
Court,  (o) 

STOCK  MAT  BE  SOLD. 

255.  O)  The  stock  held  by  any  person  in  any  bank  or  Bankbook 

in  anv  corporation  or  company  in  Upper  Canada,  having  a  stocks  may 
> .  i        i  iii-  De  sol<1  in 

joint  transferable  stock,  (q)  may  be  taken  and  sold,  in  execu-  execution. 

tion  in  the  same  manner  as  other   personal  property  of  a 

debtor,  (r)     2  Wm.  IV.  c.  6,  s.  1 ;  see  12  Vic.  c.  73,  s.  1. 


before  19th  May,  1860:  Stat.  24  Vic.  cap.  27,  s.  2.  A  debtor  may  select  out  of 
any  larger  number  the  several  chattels  mentioned  as  exempt  from  seizure :  Stat. 
23  Vie.  cap.  25,  s.  6.  Jewellery,  it  would  seem,  is  not  necessary  wearing  apparel, 
so  as  to  be  exempt :  Montague  v.  Richardson  et  al,  24  Conn.  Hep.  338  ;  Towns  v. 
Pratt,  33  S.  H.  345. 

(o)  In  an  action  against  a  sheriff  and  his  sureties,  for  not  paying  over  moneys 
levied  under  a  fi.  fa.  it  appeared  that  certain  goods  of  one  H.  had  been  seized  by 
the  sheriff  at  plaintiff's  suit,  and  claimed  by  the  debtor's  brother  under  a  sale  which 
the  plaintiffs  alleged  to  be  fraudulent.  The  debtor  also  claimed  exemption  for  $60 
worth  of  goods  under  23  Vic.  cap.  25,  and  these  latter  goods  the  sheriff  sold  under . 
a  subsequent  execution,  the  debt.for  which  had  been  recovered  before  19th  May, 
1860,  as  appeared  by  an  exemplification  of  the  judgment.  Held  that  plaintiffs 
could  have  no  claim  in  respect  of  such  goods,  for  they  were  exempt  from  their 
writ  under  23  Vic.  cap.  25,  and,  even  if  not  subject  to  the  other  execution,  the 
sheriff  was  responsible  to  the  execution  debtor,  not  to  the  plaintiff,  for  the  pro- 
ceeds: Michie  etaly.  Reynolds,  24  U.  C.  Q.  B.  303. 

(p)  Taken  from  repealed  statute  of  Upper  Canada  2  Wm,  IV.  cap.  6,  ss.  1,  2. 
The  legislature  of  Canada  afterwards  passed  an  act  "  to  make  better  provision  for 
the  seizure  and  sale  of  shares  and  dividends  of  the  stockholders  of  all  incorpo- 
rated companies :  12  Vic.  cap.  23.  The  latter  is  still  in  force  as  Consol.  Stat.  Can. 
cap.  70.  The  two  acts  must  be  read  together  as  if  one  act-:  Goodwin  v.  Ottawa  and. 
Preseott  Railway  Co.  22  U.  C.  Q.  B.  186. 

(q)  All  shares  and  dividends  of  stockholders  in  incorporated  companies  are  to 
be  held,  considered  and  adjudged  to  be  personal  property,  and  liable  as  such  to 
bona  fide  creditors  for  debts:  Con.  Stat.  Can.  cap.  70,  s.  1.  All  corporations  estab- 
lished for  purposes  of  trade  or  profit,  or  for  the  construction  of  any  work,  or  for 
any  purpose  from  which  revenue  is  intended  to  be  derived,  are  to  be  deemed 
incorporated  companies  for  the  above  mentioned  purposes,  though  not  called 
companies  in  the  act  or  charter  incorporating  them  :  lb.  s.  7.  The  shares  are  to 
be  held  personal  property  found  by  the  sheriff  in  the  place  where  the  notice  of 
seizure  may  be  made :  lb.  s.  5.  The  shares  of  individual  proprietors  in  a  railway 
company  are  not  to  be  deemed  either  an  interest  in  land  or  goods  and  merchan- 
dize, within  the  Statute  of  Frauds:  Humble  v.  Mitchell,  11  A.  &  E.  205;  Bradley 
v.  Holdsworth,  3  M.  &  "W.  422;  Dancuft  r.Albrecht,  12  Sim.  189;  Tempest  el  al 
v.  Kilner,  3  C.  B.  249 ;  see  farther  Pierpoint  v.  Brewer,  15  M.  &  W.  201 ;  Freeman 
v.  Appleyard,  7  L.  T.  N.S.  282.  However,  shares  in  a  canal  company  have  been 
held  to  pass  to  the  assignees  of  a  bankrupt  as  personal  estate :  Ex  parte  Lancaster 
Canal  Navigation-  Co.  1,  Deac.  &  Clut.  411. 

(»•)  The  sheriff  to  whom  the  writ  of  execution  is  addressed,  on  being  informed 
on  behalf  of  the  plaintiff  that  the  defendant  has  stqck  in  an  incorporated  com- 
pany, and  on  being  required  to  seize  such  stock,  must  forthwith  serve  a  copy  of 
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To  be  trans-  256.  (s)  Upon  the  production  of  a  certificate  Under  the 
certificate  of  hand  and  seal  of  office  of  the  Sheriff,  declaring  to  whom  any 
e  ie  '  stock  taken  upon  an  execution  has  been  sold  by  him,  (t)  the 
cashier  of  the  bank,  or  the  proper  officer  of  any  other  such 
company  or  corporation,  the  stock  of  which  has  been  sold 
shall  transfer  such  stock  from  the  name  of  the, original  stock- 
holder to  the  person  named  in  the  certificate  as  the  purchaser 
under  the]  execution ;  (w)  and  such  purchaser  shall  thence- 
forth be  entitled  to  receive  all  dividends  and  profits  arising 
from  such  stock,  and  in  all  other  respects  be  considered  in  the 
place  of  the  former  stockholder,  (a)    2  Wm.  IV.  c.  6,  s.  2. 

the  writ  on  the  company,  with  a  notice  that  all  the  shares  which  the  defendant 
may  have  in  the  stock  of  such  company  are  seized :  Con.  Stat.  Can.  c.  M,  s.  3. 
From  the  time  of  such  service  no  transfer  of  stock  by  the  defendant  is  valid  unless 
or  until  the  seizure  is  discharged :  lb.  Every  such  seizure  and  sale  under  the 
same  includes  all  dividends,  premiums,  bonuses,  or  other  pecuniary  profits  upon 
the  shares  seized:  lb,  The  same,  after  notice  from  the  sheriff,  are  not  to  he  paid 
by  the  company  to  any  party  except  the  party  to  whom  the  shares  may  be  sold 
by  the  sheriff  unless  and  until  the  seizure  be  discharged,  on  pain  of  paying  the 
same  twice:  lb.  If  the  company  have  more  than  one  place  where  service  of  pro- 
cess may  be  legally  made  upon  them,  and  there  be  some  place  where  transfers  of 
stock  may  be  notified  to  and  entered  by  the  company  so  as  to  be  valid  as  regards 
the  company,  or  where  any  dividends  or  profits  on  stock  may  be  paid,  other 
than  the  place  where  service  of  such  notice  has  been  made,  such  notice  shall  not 
affect  any  transfer  or  payment  of  dividends  or  profits  duly  made  and  entered  at 
any  such  other  place  so  as  to  subject  the  company  to  pay  twice,  or  to  affect  the 
rights  of  any  bona  fide  purchaser  until  after  the  expiration  of  a  period  from  the 
time  of  service  sufficient  for  the  transmission  of  notice  of  such  service  by  post 
from  the  place  where  it  has  been  made  to  such  other  place :  lb.  s.  4.  It  is  the 
business  of  the  company  to  transmit  the  notice :  lb. 

(«)  Taken  from  our  repealed  Statute  of  Upper  Canada,  2  Wm.  IT.  cap.  6,  s.  2, 
and  to  be  read  in  connection  with  Con.  Stat.  Can.  c.  ^O,  formerly  Stat,  of  Canada, 
12  Vic.  cap.  23 :  Goodwin  v.  The  Ottawa  and  Prescott  Railway  Co.  22  U.  C. 
Q.  B.  186. 

(t)  Whenever  any  share  has  been  sold  under  a  writ  of  execution,  the  sheriff  by 
whom  the  writ  has  been  executed  must,  within  ten  days  after  the  sale,  serve  upon 
the  incorporated  company,  at  some  place  where  service  of  process  upon  such  com- 
pany may  be  made,  an  attested  copy  of  the  writ  of  execution,  with  his  certificate 
endorsed  thereon,  certifying  to  whom  the  sale  of  such  share  has  been  by  him 
made :  Con.  Stat.  Can,  c.  70,  a.  2. 

(u)  The  officer  will  not  be  compelled  by  mandamus  to  perform  this  duty  unless 
all  the  requirements,  as  well  of  the  section  annotated  as  of  Con.  Stat.  Can.  c.  70, 
have  been  complied  with:  Goodwin  v.  The  Ottawa  and  Prescott  Railway  Co. 
22  U.  C.  Q.  B.  186.  Therefore  where  it  was  not  shown  that  a  copy  of  the  writ 
had  been  served,  together  with  the  certificate,  the  plaintiff,  who  sued  under  the 
C.  L.  P.  Act,  claiming  a  mandamus,  failed  in  his  action :  lb. 

(i>)  The  person  purchasing  shall  thereafter  be  a  stockholder  of  the  shares  and 
have  the  same  rights  and  be  under  the  same  obligations  as  if  he  had  purchased 
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257.  (a)  The  Sheriff  or  other  officer  to  whom  any  Writ  The  intercut 

— "  V    /  -  ,_  of  mortga- 

of  Fieri  Facias  against  the  lands  and  tenements  of  any  JYlort-  gore  may  be 

°  '  _  .  ,  sold  in  exe- 

gagor  of  Real  Estate  is  directed,  (6)  may  seize  or  take  in  exe-  Cution. 
eution,  sell  and  convey,  (in  like  manner  as  any  other  Eeal 
Estate  might  he  seized  or  taken  in  execution,  sold  and  con- 
veyed,) (c)  all  the  legal  and  equitahle  interest  of  such  Mort- 
gagor in  the  Mortgaged  lands  and  tenements.  (d~).  12  Vic. 
c.  73,  s.  1. 

258.  («)  The  effect  of  such'  seizure  or  taking  in  execu-  Effect  of 
tion,  sale  and  conveyance,  of  any  such  Mortgaged  lands  and 
tenements,  (/)  shall  he  to  vest  in-  the  purchaser,  his  heirs 

and  assigns,  all  the  legal  and  equitable  interest,  of  the  Mort- 

the  shares  from  the  proprietor  thereof,  in  such  form  as  may  he  by  law  provided 
for  the  transfer  of  stock  in  the  company :  Con.  Stat.  Can.  c.  70,  b.  2. 

i  (a)  Taken  from  our  repealed  Statutes  of  Canada,  12  Vic.  c.  73,  s.  1,  which  for 
the  first  time  in  this  Province  subjected  an  equity  of  redemption  to  sale  under  a 
common  law  execution  against  the  lands  of  the  mortgagor. 

(6)  This  act  as  first  passed  only  authorized  the  sale  of  the  legal  and  equitable 
interest  of  the  mortgagor  on  a  judgment  recovered  against  him  and  on  an  execution 
issued  against  his  lands  and  tenements :  The  Bank  of  Upper  Canada  v.  Brovgh, 
8  U.  C.  L.  J.  264;  but  see  new  Stat.  27  Yic.  cap.  13,  s.  1. 

(c)  See  section  252  of  this  act  and  notes  thereto. 

(d)  It  is  now  declared  by  statute  that  the  word  "mortgagor,"  whenever  it 
occurs  in  this  section  or  in  the  258  and  259  sections  of  this  act,  shall  be  read  and 
construed  as  if  the  words  "  his  heirs,  executors,  administrators  or  assigns,  or  per- 
son having  the  equity  of  redemption,"  were  inserted  immediately  after  such  word 
"mortgagor:"  27  Vic.  cap.  13,  s.  1.  It  is  by  the  same  statute  expressly  provided 
that  the  equity  of  redemption  in  any  freehold  mortgage  of  real  estate  shall  be 
saleable  under  an  execution  at  law  against  the  lands  and  tenements  of  the  owner 

.  of  such  equity  of  redemption  in  his  lifetime,  or  in  the  hands  of  his  executors  or 
administrators  after  his  death,  subject  to  such  mortgage  in  the  same  manner  as 
any  lands  and  tenements  can  now  be  sold  under  an  execution  at  law :  lb.  Before 
the  passing  of  the  statute  the  interest  of  a  mortgagor  in  a  freehold  mortgaged 
estate  was  not  saleable  under  execution  at  law:  Doe  d.  Campbell  v.  Thompson, 
MS.  H.  T.  6  Vic.  R.  &  H.  Dig. "  Execution,"  12.  So  it  has  been  held  that  an  equity 
of  redemption  in  a  term  of  years  cannot  be  sold  on  an  execution  at  law  against 
goods :  Doe  d.  Webster  v.  Fitzgerald,  MS.  E.  T.  2  Vic.  R.  &  H.  Dig.  "  Execution," 
11 ;  or  lands :  Doe  d.  Court  v.  Tupper,  6  O.S.  640 ;  Chisholm  v.  Sheldon,  1  Grant, 
108;  s.  c.  2  Grant,  178.  But  still  the  sale  of  such  an  interest  was  held  to  be 
effectual  in  equity  as  to  the  interest  of  the  executrix  of  the  deceased  owner,  who 
pointed  out  the  land  and  desired  to  have  it  sold :  Walton  v.  Bernard,  2  Grant,  344  • 
and  it  was  afterwards  held  that  the  purchaser  at  sheriff's  sale  of  the  reversion 
in  land  mortgaged  for  a  term  of  years  was  entitled  to  redeem  the  mortgage  for 
his  own  benefit:  Waters  v.  Shade,  2  Grant,  467;  see  further  section  260  of  this  act. 

(e)  Taken  from  the  repealed  Statute  of  Canada,  12  Vic.  c.  73,  e.  2< 
(/)  See  note  6  to  section  257. 
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gagor  therein  at  the  time  the  Writ  was  placed  in  the  hands 
of  the  Sheriff  or  other  Officer  to  whom  the  same  is  directed 
as  well  as  at  the  time  of  such  sale,  and  to  vest  in  such  pur- 
chaser, his  heirs  and  assigns,  the  same  rights  as  such  Mort- 
gagor would  have  had,  if  such  sale  had  not  taken  place;  (g) 
and  the  purchaser,  his  heirs  or  assigns,  may  pay,  remove  or 
satisfy,  any  Mortgage,  charge,  or  lien,  which  at  the  time  of 
such  sale  existed  upon  the  lands  or  tenements  so  sold,  in  like 
manner  as  the  Mortgagor  might  have  done,  and  thereupon 
the  purchaser,  his  heirs  and  assigns  shall  acquire  the  same 
estate,  right  and  title,  as  the  Mortgagor  would  have  acquired, 
in  case  the  payment,  removal  or  satisfaction  had  been  effected 
by  the  Mortgagor,  and  on  payment  of  the  Mortgage  money  to 
the  Mortgagee  by  the  purchaser,  his  heirs  or  assigns,  the 
Mortgagee,  his  heirs,  or  assigns  shall,  if  required,  give  to  such 
purchaser,  his  heirs  or  assigns,  at  his  or  their  charge,  a  certifi- 
cate of  payment  or  satisfaction  of  such  mortgage,  (A)  which 
certificate  may  be  in  the  following  form,  that  is  to  say : 

To  the  Eegistrar  of  the  County  of : 

I,  A.  B.  of ,  do  certify  that  C.  D.  of ,  who 

hath  become  the  purchaser  of  the  interest  of  E.  F.  of , 

hath  satisfied  all  money  due  upon  a  certain  Mortgage  made 

by  the  said  E.  E.  to  me,  bearing  date  the  day.  of 

,  one  thousand  eight  hundred  and ,  and  regis- 

(ff)  The  purchaser  acquires  only  the  title  of  the  mortgagor  at  the  time  the  writ 
is  delivered  to  the  sheriff,  not  at  the  time  of  the  recovery  of  judgment:  see  Pegs 
v.  Metcalfe,  3  U.  0.  L.  J.  148.  The  interest  of  the  mortgagor  in  a  portion  only  of 
the  mortgaged  premises  cannot  be  sold  under  execution:  Reward  v.  Wolfenden, 
14  Grant,  188;    Van  Norman  v.  McCarly,  C.  P.  M.  T.  1869. 

(A)  "When  any  person  entitled  to  any  freehold  or  leasehold  land  by  way  of 
mortgage  has  departed  this  life,  and  his  executor  or  administrator  is  entitled  to 
the  money  secured  by  the  mortgage,  or  has  assented  to  a  bequest  thereof,  or  has 
assigned  the  mortgage'  debt,  such  executor  or  administrator,  if  the.  mortgage 
money  was  paid  to  the  testator  or  intestate  in  his  lifetime,  or  on  payment  of  the 
principal  money  and  interest  due  on  the  said  mortgage,  may  convey,  release  and  dis- 
charge the  mortgage  debt  and  the  legal  estate  in  the  land:  Con.  Stat.  U.  C.  c.  87, 
s.  5.  The  executor  or  administrator  has  the  same  power  as  to  any  portion  of  the 
lands  on  payment  of  some  part  of  the  mortgage  debt  or  on  any  arrangement 
for  exonerating  the  whole  or  any  part  of  the  mortgaged  lands,  without  payment 
of  money:  lb.  But  it  has  been  held  that  neither  the  executor  nor  administrator 
has  any  power  to  sell  or  convey  the  legal  estate  held  by  his  testator  or  intestate  to 
a  person  purchasing  the  mortgage :  Robinson  v.  Byers,  9  Grant,  672 ;  Bunler  v. 
Farr  et  al,  23  U.  C.  Q.  B.  324 ;  see  Stat.  Ont.  32  Vic.  cap.  10,  and  33  Vic.  cap.  18. 


s.  259.]  seiztjee  or  mortgagor's  interest.  365 

tered  at of  the  clock  in  the  forenoon  (as  the  case  may 

be)  of  the day  of  ,  in  the  same  year,  (or  as 

the  case  may  be),  and  that  such  mortgage  is  therefore  dis- 
charged.    As  witness  my  hand  this  day  of : — , 

one  thousand  eight  hundred  and . 

(Signed)  A.  B. 

E.  H.  of \ 

r,    tt     n  i  Witnesses. 

G-.  H.  of ) 

And  such  certificate  shall  be  of  the  like  effect,  and  shall  be 
acted  upon  by  registrars  and  others  to  the  same  extent  as  if 
the  same  had  been  given  to  the  Mortgagor,  his  heirs,  execu- 
tors, administrators  or  assigns.     12  Vic.  c.  73,  s.  2. 

fS&Q-  ( ?)  Anv  Mortgagee  of  lands  and  tenements  so  sold,  Mortgagee 
or  the  heirs  or  assigns  of  such  Mortgagee,  (being  or  pot  being  purchaser 
Plaintiff  or  Defendant  in  the  judgment  whereon  the  writ  of  sales. 
Fieri  Facias  under  which  such  sale  takes  place  has  issued) 
may  be  the  purchaser  at  such  sale,  and  shall  acquire  the  same 
estate,  interest  and  rights  thereby  as  any  other  purchaser ;  (Jc) 
but  in  the  event  of  the  Mortgagee  becoming  such  purchaser, 
he  shall  give  to  the  Mortgagor  a  release  of  the  mortgage 
debt,  (I)  and  if  any  other  person  becomes  such  purchaser, 
and  if  the  Mortgagee  enforces  payment  of  the  mortgage  debt 
against  the  Mortgagor,  then  such  purchaser  shall  repay  the 
amount  of  such  debt  and  interest  to  the  Mortgagor,  (to)  and 

(j)  Taken  from  repealed  statute  of  Canada,  12  Vic.  cap.  73,  s.  3. 

(k)  Any  mortgagee  of  freehold  or  leasehold  property,  or  any  assignee  of  such 
mortgagee,  may  take  and  receive  from  the  mortgagor  or  his  assignee  a  release  of 
the  equity  of  redemption  in  such  property,  or  may  purchase  the  same  under  any 
power  of  sale  in  his  mortgage  or  any  decree,  without  thereby  merging  the  mort- 
gage debt  as  against  any  subsequent  mortgagee  having  a  charge  on  the  same  pro- 
perty :  Con.  Stat.  U.  C.  cap.  87,  s.  1.  In  case  any  such  prior  mortgagee  or  his 
assignee  takes  a  release  of  the  equity  of  redemption  of  the  mortgagor  or  his 
assignee  in  such  mortgaged  property,  or  purchases  the  same  under  any  power  of 
sale  in  his  mortgage  or  under  any  decree,  no  subsequent  mortgagee  or  his  assignee 
shall  be  entitled  to  foreclose  or  sell  such  property  without  redeeming  or  selling 
subject  to  the  rights  of  such  prior  mortgagee  or  his  assignee,  in  the  same  manner 
as  if  such  prior,  mortgagee  or  his  assignee  had  not  acquired  such  equity  of  redemp- 
tion :  lb.  s.  2. 

(Z)  Qucere  as  to  the  effect  of  intermediate  mortgages  or  charges  onthe  land  • 
<-:  v~—>  v.  Metcalfe,  3  U.  C.  L.  J.  148. 


(m)  Irrespective  of  the  form  of  the  contract  between  the  parties,  the  rule  is 
clear,  independently  of  this  statute,  that  the  purchaser  of  an  equity  of  redemption 
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in  default  of  payment  thereof  within  one  month  after  demand, 
the  Mortgagor  may  recover  from  such  purchaser  the  amount 
of  auch  debt  and  interest,  in  an  action  for  money  had  and 
received,  (n)  and  until  such  debt  and  interest  have  been 
repaid  to  the  Mortgagor,  he  shall  have  a  charge  therefor  upon 
the  mortgage  lands,  (o)     12  Vic.  o.  73,  s.  3. 

360.  (p)  On  any  writ,  precept  or  warrant  of  execution 

The  interest        «"»■«»     \fj  J       ,.,,._,  ,  „ 

of  a  mort>     against  goods  and  chattels,  Cq)  the  sherin  or  other  officer  to 

gagor  in  °  ,  -       ..     ,      » 

goods  mort-  whom  the  same  is  directed,  may  seize  and  sell  the  interest  or 

ire  sold  in      equity  of  redemption  in  any  goods  or  chattels  of  the  party 

against  whom  the  writ  has  issued,  (r)  and  such  sale  shall 

convey  whatever  interest  the  Mortgagor  had  in  such  goods 

and  chattels  at  the  time  of  the  seizure,  (s)     20  Vic.  c.  3, 

s.  11 ;  and  see  12  Vic.  c.  73,  s.  1. 

_jt 

is  bound  as  between  himself  and  his  assignees  to  pay  off  incumbrances :  Tlwmpmn 
v.  Wilkes,  5  Grant.  594.  The  purchaser  of  an  equity  of  redemption  subject  to  a 
charge  which  is  his  own  proper  debt,  or  which  he  is  under  any.contract  express 
or  implied  to  discharge,  cannot  keep  such  incumbrance  alive  against  a  mesne 
incumbrance  which  by  the  terms  of  the  contract  of  purchase  express  or  implied 
the  purchaser  was  bound  to  discharge :   Make  v.  Beaty,  6  Grant.  3S9. 

(«)  Money  had  and  received  is  the  most  comprehensive  of  all  the  common 
counts.  It  is  applicable  wherever  the  defendant  has  received  money  which  in 
justice  and  equity  belonged  to  the  plaintiff  under  circumstances  which  render  the 
receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff.  The  purchaser  here 
at  the  time  of  purchase  as  it  were  takes  credit  for  the  amount  of  the  mortgage 
money,  as  if  he  had  received  the  amount  thereof  to  the  use  of  the  mortgagor, 
and  therefore  is  either  bound  to  apply  it  in  liquidation  of  the  mortgage,  or  pay 
the  same  to  the  mortgagor  as  money  received  to  Ms  use. 

(o)  Not  only  is  the  right  to  sue  for  the  money  given  to  the  mortgagor  as 
against  the  purchaser,  but,  in  order  that  the  mortgagor  shall  be  as  nearly  as  pos- 
sible perfectly  secure,  it  is  declared  that  until  such  debt  and  interest  have  been 
repaid  to  the  mortgagor  the  latter  shall  have  a  charge  therefor  upon  the  mort- 
gaged lands. 

(p)  Taken  from  repealed  Statute  20  Vic.  cap.  3,  s.  11,  as  consolidated  with 
repealed  Statute  12  Vic.  cap.  73,  s,  L 

(g)  See  note  d  to  section  257. 

(r)  The  sheriff  has  no  power  to  take  or  remove  the  corpus  of  the  goods  or  chat- 
tels. AH  that  he  is  empowered  to  control  or  sell  is  "  the  interest  or  equity  of 
redemption." 

(«)  "At  the  time  of  the  seizure."  Considering  that  an  execution  from  the 
superior  courts  or  a  county  court  binds  goods  and  chattels  from  the  time  of  the 
delivery  of  the  writ  to  the  sheriff,  it  is  difficult  to  see  why  the  legislature  post- 
poned the  operation  of  the  writ  under  this  section  till  seizure.  But  so  it  is ;  and 
it  is  apparently  in  the  power  of  the  execution  debtor,  between  the  delivery  of  the 
writ  to  the  sheriff  and  seizure,  to  assign  his  interest,  and  if  done  bona  fide  defeat 
the  execution:  see  Pegge  v.  Metcalfe,  3  U.  C.  L.  J.  148. 
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MONET  AND  SECURITIES. 

361-  (0  The  Sheriff  or  other  officer,  having  the  execu- 
tion of  any  Writ  of  Fieri  Facias  against  goods  sued  out  of 
either  of  the  Superior  Courts  of  Common  Law,  or  out  of  any  sheriffmay 

A  .  seize  money 

County  Court,  or  of  any  precept  made  in  pursuance  thereof;  and  securi- 
shall  seize  any  money  or  bank-notes  (including  any  surplus  money. 
of  a  former  execution- against  the  debtor),  and  any  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  mortgages,  special- 
ties or  other  securities  for  money,  belonging  to  the  person 
against  whose  effects  the  Writ  of  Fieri  Facias  has  issued, 
and  shall  pay  or  deliver  to  the  party  who  sued  out  the  execu- 
tion, any  money  or  bank-notes  so  seized,  or  a  sufficient  part 
thereof,   (it)  and    shall    hold    any  such   cheques,  bills   of  Money 

,  V  .  ,        ,  ....  seized  tobe 

exchange,  promissory  notes,  bonds,  specialties  or  other  secu-  paid  over  to 

.  .       „  .  .  .       e>        i  -i       party  taking 

nties  for  money,  as  a  security  or  securities  for  the  amount  by  out  the  exe- 
the  writ  and  endorsement  thereon  directed  to  be  levied,  or  so 
much  thereof  as  has  not  been  otherwise  levied  or  raised,  and 
such  Sheriff  or  other  officer  may  sue  in  his  own  name  for  the 

(t)  Taken  from  repealed  Statute  20  Vic.  cap.  57,  d,  22,  the  origin  of  which 
apparently  is  Eng.  Stat.  1  &  2  Vic.  cap.  110,  s.  12. 

(u)  The  sheriff  at  common  law  can  only  seize  under  a  fi.  fa.  such  things  as 
he  can  sell :  Legge  v.  Evans  et  al,  6  M.  &  W.  36,  per  Parke,  B. ;  with  the  excep- 
tion of  wearing  apparel  actually  in  use,  and  perhaps  goods  in  his  actual  imme- 
diate possession :  Sunbolf  v.  Alford,  3  M.  &  W.  254,  per  Parke,  B. ;  bnt  deeds, 
cheques,  bills,  notes,  bonds,  mortgages,  specialties,  or  other  securities  for 
money,  could  not  at  common  law  be  seized  or  sold  under  execution  because  the 
law  did  not  consider  them  the  snbject  of  sale:  Wood  v.  Wood,  4  Q.  B.  401 ;  and 
the  object  of  this  enaotment  is  to  subject  the  securities  mentioned  to  execution 
as  of  goods  and  chattels :  lb.  When  money  is  seized  it  becomes  as  it  were  money 
the  proceeds  of  goods  and  chattels  seized  and  sold :  Collingridge  v.  Paxton,  %  L. 
M.  &  P.  654.  But  it  does  not  become  ear-marked,  nor  does  the  property  in  it 
become  vested  in  the  execution  creditor :  lb.  658,  per  Jervis,  C.  J.  Bower  is  by  the 
section  expressly  given  to  the  sheriff  to  seize  money  the  proceeds  of  a  former  exe- 
cution against  the  debtor :  see  Harrison  v.  Paynter,  6I.4ff.  387 ;  Masters  v 
Stanley,  8  Dowl.  P.  C.  160;  Brun  v.  Rutckinsen,  2  D.  &  L.  43;  Wood  v  Wood 
4  Q.  B.  397;  King  v.  Knott,  3  Ir.  Jur.  O.S.  69.  But  it  has  been  held  that  the 
sheriff  cannot  seize  money  in  the  hands  of  a  third  party  for  the  use  of  the  defend- 
ant: Robinson  v.  Peace,  7  Dowl.  P.  C.  93;  Brown  v.  Perrott,  4  Beav.  585.  So  it 
has  been  held  that  money  deposited  in  an  action  in  lieu  of  bail  cannot  be  paid  out 
to  an  execution  creditor  in  another  action :  France  v.  Campbell,  9  Dowl.  P.  C.  914 
As  to  cheques,  <fec.  see  Squire  et  al  v.  Huetson  et  al,  1  Q.  B.  308;  Watts  v  Jefferyes' 
3  Mac.  &  Gor.  422 ;  Ex  parte  Chaplin,  3  Y.  &  C.  397.  Semble,  that  books  of 
account  and  open  accounts  cannot  be  seized  by  the  sheriff— at  least  they  cannot 
be  sold  or  transferred ;  but  if  seizable  at  all  must  be  held  by  the  sheriff  in  security 
for  the  judgment  debt,  and  collected  as  such  in  his  own  name.:  McNaugkton  4 
Webster,  6  U.  C.  L.  J.  17.  A  sale  of  books  of  account  by  the  sheriff  does  not  pass 
the  property  in  the  debts  or  accounts  therein  charged;  74. 
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Payment 
thereon  to 
the  Sheriff 
to  he  valid. 


Sheriff  to 
pay  over 
moneys  so 
paid  to  him. 


Surplus  to 
foe  paid  to 
the  party 


whom  the 
execution 
issues. 


recovery  of  the  sums  secured  thereby,  when  the  time  of  pay. 
ment  thereof  has  arrived,  (v)     20  Vic.  c.  57,  s.  22. 

363.  (a)  The  payment  to  such  Sheriff  or  other  officer  by 
the  party  liable  on  any  such  cheque,  bill  of  exchange,  pro- 
missory  note,  bond,  specialty  or  other  security,  with  or  with- 
out suit,  or  the  recovery  and  levying  execution  against  the 
party  so  liable,  shall  discharge  him  to  the  extent  of  such  pay. 
ment  or  of  such  recovery  and  levy  in  execution  (as  the  case 
may  he),  from  his  liability  on  any  such  cheque,  bill  of,  ex- 
change, promissory  note,  bond,  specialty  or  other  security.  (5) 
20  Vic.  c.  57,  s.  22. 

363-  (c)  The  Sheriff  or  other  officer  shall  pay  over  to  the 
party  who  sued  out  the  writ,  the  money  so  recovered,  or  a  suf- 
ficient sum  to  discharge  the  amount  by  the  writ  directed  to  be 
levied,  (d) 

364.  (e)  If,  after  satisfaction  of  the  amount,  together 
with  Sheriff's  poundage  and  expenses,  (/)  any  surplus 
remains  in  the  hands  of  the  Sheriff  or  other  officer,  the  same 
shall  be  paid  to  the  party  against  whom  the  writ  issued,  (g) 


(v)  The  same  in  regard  to  the  effects  of  an  absconding  debtor :  see  Con.  Stat, 
U.  C.  cap.  25,  s.  25. 

(a)  Taken  from  20  Vic.  cap.  57,  s.  22,  the  origin  of  which  apparently  is  Eng. 
Stat.  1  &  2  Vic.  cap.  110,  s.  12. 

(J)  The  law  will  never  compel  a  person  to  pay  a  sum  of  money  a  second  time 
which  he  has  paid  once  under  the  sanction  of  the  court :  per  Channel,  B.,  in  Wood 
et  al  r.  Dunn,  L.  R.  2  Q.  B.  80. 

(c)  Taken  from  Eng.  Stat.  1  &  2  Vic.  cap.  110,  s.  12. 

(d)  This  is  simply  acting  in  obedience  to  the  command  of  the  writ.  The  party 
entitled  to  the  money  makes  a  written  demand  on  the  sheriff  for  a  return  of  the 
writ,  in  which  case  it  is  the  duty  of  the  sheriff  within  eight  days,  inclusive  of  the 
service  of  the  demand,  to  return  the  writ :  27  <fe  28  Vic.  cap.  28,  s.  34.  If  the  sheriff 
wilfully  neglect  or  refuse  to  do  so,  he  is  liable  to  be  ruled  to  return  the  writ,  and 
to  be  further  proceeded  against  by  attachment  as  in  other  cases  of  contumacy  to 
orders  or  rules  of  court :  lb.  The  sheriff  in  such  case  to  pay  the  costs  of  any  rule 
or  order  taken  out  to  compel  the  return  and  all  other  costs  consequent  thereon, 
and  also  the  costs  of  the  requisition  to  make  the  return :  lb.  s.  86. 

(e)  Taken  from  Eng.  Stat.  1  &  2  Vic.  cap.  110,  s.  12. 

(/)  In  case  a  part  only  be  levied  on  any  execution  against  goods  and  chattels, 
the  sheriff  is  entitled  to  poundage  only  on  the  amount  so  levied,  whatever  may 
be  the  sum  indorsed  on  the  writ:  Section  271. 

(g)  After  satisfaction  of  the  execution,  the  surplus  of  course  is  held  to  the  use 
of  the  debtor.    No  doubt  he  could  maintain  money  had  and  received  for  it  against 
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3®5.  (Ji)  No  Sheriff  or  other  officer  shall  be  bound  to  sue  sheriff  not 
any  party  liable  upon  any  such  cheque,  bill  of  exchange,  sue  until 
promissory  note,  bond,  specialty  or  other  security,  unless  the 
party  who  sued  out  the  execution  enters  into  a  bond  with  two 
sufficient  sureties  to  indemnify  such  Sheriff  or  officer  from  all 
costs  and  expenses  to  be  incurred  in  the  prosecution  of  the 
action,  or  to  which  he  may  become  liable  in  consequence 
thereof ;  (€)  and  the  expense  of  such  bond  may  be  deducted 
out  of  any  money  recovered  in  such  action.  (/)  20  Vic.  c. 
57,  s.  22. 

PRIORITY  OF  EXECUTIONS. 

f£&®.  (k)  Where  a  writ  against  the  goods  of  a  party  has  casesof  exe- 
issued  from  any  of  such  Courts,  and  a  warrant  of  execution  county rom 
against  the  goods  of  the  same  party  has  issued  from  a  Division  Division™1 
Court,  the  right  to  the  goods  seized  shall  be  determined  by  S^me116 
the  priority  of  the  time  of  the  delivery  to  be  executed  of  the  *&^&  S.e 
writ  to  the  Sheriff,  or  of  the  warrant  to  the  Bailiff  of  the  Divi-  Pro™iea 
sion  Court;  (T)  and  the  Sheriff,  on  demand,  shall,  by  writing 

the  sheriff  after  demand:  see  King  v.  Macdonald,  15  U.  C.  C.  P.  39?.  The  pro- 
ceeds of  an  execution  may  be  attached  in  the  sheriff's  hands  for  a  debt  due  by  the 
execution  creditor :  Murray  v.  Simpson,  8  Ir.  C.  L.  R.  Ap.  xlv. 

(h)  Taken  from  Eng.  Stat.  1  &  2  Vic.  cap.  110,  s.  12. 

(«)  This  is  only  a  reasonable  protection  to  the  sheriff  See  a  similar  provision 
in  the  case  of  absconding  debtors :  Con.  Stat.  U.  C.  cap.  25,  s.  25.  The  con- 
dition of  the  bond  should  be  as  nearly  as  possible  in  the  very  words  of  the 
statute. 

(/)  And  so,  it  is  apprehended,  be  ultimately  paid  by  the  execution  debtor. 

(fc)  Taken  from  Stat.  20  Vic.  cap.  57,  s.  24. 

.  (0  Apparently  a  warrant  of  execution' from  a  division  court,  unlike  an  execu- 
tion from  a  court  of  record,  does  not  bind  the  goods  from  the  time  of  its  receipt 
by  the  officer,  but  from  the  time  of  levy:  Culloden  v.  McDowell,  17  U.  C.  Q.  B. 
357.  This  being  so,  an  execution  from  a  court  of  record,  though  subsequent  in 
point  of  time,  if  there  were  no  levy  under  it,  would  prevail  against  it.  The  object 
of  the  section  here  annotated  is  to  prevent  such  an  injustice  being  committed  by 
providing  that  in  the  case  of  rival  executions,  some  from  courts  of  record  and 
some  from  division  courts,  priority  shall  be  determined  "by  the  time  of  the 
priority  of  the  delivery  to  be  executed  of  the  writ  to  the  sheriff  or  warrant  to  the 
division  court  bailiff."  Now  that  a  seizure  of.  goods  under  a  division  court  exe- 
cution (commonly  called  a  warrant)  is  entitled  under  the  operation  of  this  sec- 
tion to  priority  over  a  seizure  subsequently  made  by  the  sheriff,  trespass  will 
not  lie  against  the  latter  fpr  the  seizure  made  by  him,  the  goods  being  already 
under  the  division- court  execution  in  the  custody  of  the  law:  King  v.  Macdonald, 
15  TJ.  C.  C.  P.  397.  Held,  also,  that  in  the  absence  of  a  count  for  money  had  and 
24 
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signed  by  him  or  his.  deputy  or  a  clerk  in  his  office,  inform 
the  Bailiff  of  the  precise  time  of  such  delivery  of  the  writ, 
and  the  Bailiff,  on  demand,  shall  shew  his  warrant  to  any 
Sheriff's  officer  j  (wi)  and  such  writing  purporting,  to  be  so 
signed,  and  the  endorsement  on  the  warrant  shewing  the 
precise  time  of  the  delivery  of  the  same  to  such  Bailiff,  shall 
respectively  be  sufficient  justification  to  any  Bailiff  or  Sheriff 
acting,  thereon,  (n)    20  Vic.  c.  57,  s.  24. 

NOTICE  OF  SALE  OF  LANDS; 

Notice  of  367.  (o)  Before  the  sale  of  real  estate  upon  execution 

inlxem?i3  against  lands  and  tenements,  the  Sheriff  shall  publish (p)  an 
tiou,  advertisement  of  sale  in  the  Canada  Gazette,  at  least  six  times, 

specifying : 

First — The  particular  property  to  be  sold ; 

Second- — The  names  of  the  Plaintiff  and  Defendant ; 

Third— The  time  and  place  of  the  intended  sale,; 


received;  plaintiff  could  not  recover  the  surplus  money  which  the  sheriff  could 
have  sewed,  in  the  hands  of  the  division  court  bailiff,  under  section  226  of.  this 
act,  after  satisfaction  of  the  prior  execution :  lb. 

(m)  So  that  each  officer  shall  know  the  preeise  portion  of  the  other  i»-  regard 
to  the  executions  in  their  several  hands. 

(n)  i.  e.  As  against  execution  creditors  claiming,  priority  as  hetween  the  rival 
executions, 
(o)  Taken  from  the  old  King's  Bench  A,c%  2  Geo.  IV.  cap.  1,  s.  20. 

(p)  The  omission  to  do  as  here  directed  is  only  an  irregularity,  with  which  a 
purchaser  at  sheriff's  sale  is  not  to  be  affected :  Paterson  v.  Todd,  24  U.C.  Q.B.  296. 
The  purchasers  title  to  land  sold  by  the  sheriff  is  prima  facie  good  when  tie 
sale  is  made  upon  a  legal  writ  and  the  debtor  is  in  possession  at  tie  time  of  sale: 
Doe  d.  Boulton  v.  Fermtsson,  6-TJ.  C.  Q.  B.  515.  A  defendant  seeking  to  defeat  the 
title  on  the  ground  of  a  defect  in  the  proceedings  anterior  to  the  writ,  must  show 
clearly  and  conclusively  that  there  was  such  a  defect :  lb.  The  title  is  not  liable 
to  be  defeated  by  irregularity  in  the  proceedings  anterior  to  the  judgmeflt:  lb. 
Unless  the  circumstances  are  such  that  the  purchasers  taking  the  deed  con  be 
said  to  amount  to  fraud:  MeDonald  v.  Cameron,  13  Grant,  84.  So  long  as  the 
judgment  subsists  in  full  force,  it  supports  the  execution,  and  &e  execalUm  supports 
the  sale.  See  further  R,  &-  H.  Dig.  "Sheriff's  deed,"  passim—"  Sheriff's  sale"— 
under  which  heading  19  cases  have  been  collected:  lb.  "Title,"  cases  1,  2, 8,  II,  12, 
13, 14-  15  and  IB ;  also  to  McDonellv.McDonellj  9  IT.  C.  Q.  B.  259 ;  Doe  d.  Bnrnham 
v.  Simmonds,  lb.  436  ;  Doe  d.  Meyers  v.  Meyers,  lb-.  465 ;  Doe  d.  Mmsley  et  vx.  v. 
McKenae, lb.  559 ;  Inre  Campbell 'and' Mutton,  10 U.  0.  Q;  B.  641 ;  Burnham  v. Balf, 
11  TJ.  C!.  Q.  B.  21 1 ;  Shemton  v.  Baker,  12  U.  C.  Q.  B.  175 ;  Reaume  etalv.  Onkhai, 
13  U.  C.  Q.  B;  275 ;  Stroud  v.  Kane,  lb.  469 ;  Doe  d.  Mm  v.  JT<%,  2  V.  C:  G.  P.  1 ; 
\Douglasa  v.  Bradford,  3  U.  C.  C.  P.  459. 
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and  he  shall,  for  three  months  next  preceding  the  sale,  also 
publish  such  advertisement  in  a  public  newspaper  of  the 
County  in  which  the  lands  lie  "or  shall  for  three  months  put 
up  and  continue  a  notice  of  such  sale  in  the  office  of  the 
Clerk  of  the  Peace,  or  on  the  door  of  the  Court  House  or 
place  in  which  the  Court  of  General  Quarter  Sessions  for  such 
County  is  usually  holden ;  (q)  but  nothing  herein  contained 
shall  be  taken  to  prevent  an  adjournment  of  the  sale  to  a 
future  day.  (V)     2  Geo.  IT.  6.  I,  s.  20. 

368.  (s)  The  advertisement  fri  the  Official  Gazette  of  any  Notice  tu 
lands  for  sale  under  a  Writ  of  Execution,  during  the  currency  constitute 
of  the  Writ,  («)  (giving  some  reasonably  definite  description  of  execution. 

(j)  The-  advertisement  must  be  twofold : 

1.  In  the  Canada-  Gazette  "  at  least  six  times." 

2.  In  a  public  newspaper  of  the  county  in  which  the  lands  lie,  "  for  three 
months  next  preceding  the  sale ;  or  shall  for  three  months  put  up  and  continue 
a  notice  of  such  sale  in  the  office  of  the  clerk  of  the  peace,  or  on  the  door  of  the 
court  house  or  place  in  which  the  court  of  general  quarter  sessions  for  such 
county  is  usually  holden." 

Where  an  advertisement  to  the  correctness  of  which  no  objection  was  pointed 
out  was  inserted  in  a  local  newspaper  for  three  months  before  the  day  appointed 
for  sale  (27th  August,  1864),  and  a  notice  incorrect  in  some  particulars  inserted 
in  the  Canada  Gazette  on  11th  June;  1864,  and  in  the  four  next  ensuing  weekly 
numbers  of  the  Gazette  ;  but  in  the  sixth  insertion  the  errors  were  corrected,  all 
six  announcing  the  sale  for  27th  August,  1864,  and  then  on  1st  October  following 
another  advertisement  was  inserted  in  the  Gazette  for  the  sale  of  the  lands  on 
12th  November,  1864  (not  purporting  to  be  a  postponed  sale)  and  this  was  pub- 
lished on  the  five  succeeding  weekly  numbers,  but  there  was  no  advertisement 
for  12th  November,  1864,  in  the  local  newspaper,  the  statute  was  held  not  to 
have  been  sufficiently  complied  with:  Paterson  v.  Todd,  24  U.  C.  Q.  B.  299.  The 
statute  requires  the  sheriff  to- specify  in  the  advertisement  "the  particular  pro- 
perty to  be  sold."  It  is  no  Compliance  with  this  enactment  to  name,  not  the 
property  to  be  sold,  but  a  whole  block,  lot,  or  half  lot,  when  the  defendant  is 
only  entitled  to  an  easily  distinguished  portion  of  such  block,  lot,  or  half  lot : 
McDonald  v.  Oameron.,- 1 3  Grant,  92,  per  Mowat,  V.  C. 

(r)  Qutere.  Is  it  necessary  that  there  should  be  any  advertisement  of  "an 
adjourned  sale;"  see  Paterson  v.  Todd,  24  U.  0.  Q.  B.  296. 

(«)  This  section  is  in  its  terms  restricted  to  executions  against  lands. 

{t)  Nothing  can  be  done  under  an  execution  after  it  has  ceased-  to  be  current, 
unless  for  the  purpose  of  perfecting  what  has  been  commenced  while  it  was  in 
force:  Doe  d.  Greemhields  v.  Garrow,  S  tJ.  C.  Q.  B.  237.  There  must  be  some  act 
done  amounting  ia  law  and  fact  to  an  incipient  step  in  the  execution  of  the  writ : 
Doe  d.  Miller  v.  Tiffany,  lb.  90,  per  Macaulay,  J.  The  mere  receipt  of  the  writ 
by  the  sheriff  while  in  office  will  not  be  a  sufficient  inception  of  execution:  lb. 
There  must  be  something  to  connect  the  process  with  the  land:  lb.  It  was  made 
a  question  before  this  act.  whether  an  advertisement  in  the  official  Gazelle  was  a 
sufficient  step :  lb.  It  is  now  enacted  that  such  an  advertisement  giving  Borne 
reasonable  description  of  the  land  shall  be  sufficient. 
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the  land  in  such  advertisement,)  (it)  shall  be  deemed  a  suffi- 
cient cotumencement  of  the  execution  to  enable  the  same  to 
be  completed  by  a  sale  and  conveyance  of  the  lands  after 
the  Writ  has  become  returnable,  (u)     19  Vic.  c.  43,  s.  188. 

(«)  See  preceding  section  and  notes  thereto. 

(r)  Where  there  has  been  an  inception  of  execution  before  the  expiration  of  the 
writ,  the  sheriff  may  do  all  things  necessary  to  its  completion,  notwithstanding 
its  expiration.  But  if  the  sheriff  go  out  of  office  during  the  currency  of  the  writ 
and  before  Bale,  his  successor  must  execute  the  conveyance :  Section  269.  If  the 
sale  take  place  before  he  go  out  of  office,  he  and  not  his  successor  is  the  proper 
person  to  execute  the  conveyance:  lb.  In  case  of  the  death,  resignation,  or 
removal  of  any  sheriff,  or  of  any  deputy  sheriff  while  there  is  no  sheriff,  after  he 
has  made  a  sale  of  lands,  but  before  he  has  made  the  deed  of  conveyance  of  the 
same  to  the  purchaser,  and  whether  such  sale  was  under  an  execution  or  for" 
arrears  of  taxes,  the  deed  or  conveyance  shall  be  made  to  the  purchaser  by  the 
sheriff,  or  by  the  deputy  sheriff,  who  may  be  in  office  acting  as  sheriff  as  afore- 
said, at  the  time  when  the  deed  or  conveyance  is  made :  27  <fc  28  Vic.  cap.  28,  s. 
43.  Upon  the  separation  of  any  junior  county  from  any  senior  county,  or  upon 
the  dissolution  of  any  union  of  counties,  the  powers,  functions  and  jurisdiction  of  • 
the  sheriff  of  the  senior  county  over  and  within  the  junior  county  shall  remain 
unimpaired  in  respect  of  any  writ  of  mesne  or  final  process  in  any  civil  suit  or 
cause  in  his  hands  for  service  or  execution  at  the  time  of  such  separation 
or  dissolution,  and  in  respect  of  any  renewal  of  any  such  writ,  and  of  any 
subsequent  or  supplementary  writ  of  the  same  nature  in  the  same  suit  or  cause: 
lb.  s.  44.  In  case  a  sheriff  dies,  resigns  his  office  and  his  resignation  is 
accepted,  or  is  removed  therefrom,  the  deputy  sheriff  by  him  appointed  shall 
nevertheless  continue  the  office  of  sheriff,  and  execute  the  same  and  all  things 
belonging  thereto  in  the  name  of  the  sheriff  so  dying,  resigning  or  being  removed, 
until  another  sheriff  has  been  appointed  and  sworn  into  office ;  and  the  said  deputy 
sheriff  shall  be  answerable  for  the  execution  of  the  said  office  in  all  respects  and 
to  all  intents  and  purposes  whatsoever,  during  such  interval  as  the  sheriff  so 
dying,  resigning  or  having  been  removed,  would  by  law  have  been,  if  he  had 
been  living  or  continuing  in  office,  and  the  security  given  to  the  sheriff  so  deceased, 
resigning  or  being  removed,  by  his  said  deputy  sheriff,  and  his  pledges,  as  well 
as  the  security  given  by  the  said  sheriff  under  this  act,  shall  remain  and  be  a 
security  to  the  Queen,  her  heirs  and  successors,  and  to  all  persons  whatsoever  for 
the  due  and  faithful  performance  of  the  duties  of  his  office  during  such  interval  by 
the  said  deputy  sheriff:  lb.  s.  47.  Upon  the  removal  of  any  sheriff  from  his  office, 
or  upon  his  resignation  of  the  same,  and  upon  the  appointment  of  his  suc- 
cessors, the  out  going  sheriff  shall,  and  in  the  event  of  the  death  of  any  sheriff 
the  deputy  sheriff  shall  forthwith  make  out  and  deliver  to  the  new  or  incom- 
ing sheriff  a  true  and  correct  list  and  account,  under  his  hand,  of  all  prisoners 
in  his  custody,  and  of  all  writs  and  process  in  his  hands  not  wholly  executed 
by  him,  with  all  such  particulars  as  shall  be  necessary  to  explain  to  the  said 
incoming  sheriff  the  several  matters  intended  to  be  transferred  to  him,  and  shall 
thereupon  hand  over  and  transfer  to  the  care  and  custody  of  the  said  incoming 
sheriff,  all  such  prisoners,  writs  and  process,  and  all  records,  books,  and  matters 
appertaining  to  the  said  office  of  sheriff;  and  the  said  incoming,  sheriff  shall  there- 
upon sign  and  deliver  a  duplicate  of  such  list  and  account  to  the  sheriff  going  out 
of  office,  or  to  the  deputy  sheriff  where  the  previous  sheriff  has  deceased,  to  whom 
the  same  shall  be  a  good  and  sufficient  discharge  of  and  from  all  the  prisoners 
therein  mentioned,  and  transferred  to  the  incoming  sheriff,  and  from  the  further 
■charge  of  the  execution  of  the  writs,  process  and  other  matter  therein  contained, 
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269.   (a)  If  the  Sheriff  goes  out  of  office  (b)  during  the  f^fjf  w> 
currency  of  any  Writ  of  Execution  against  lands,  and  before  ^™cecxee8; ' 
the  sale,  (c)  such  Writ  shall  be  executed  and  the  sale  and  ™*?n^rits 
conveyance  of  the  lands  be  made  by  his  successor  in  office,  lands. 
and  not  by  the  old  Sheriff;  (J)  but  any  Sheriff  may,  after  he 
has  gone  out  of  office,  execute  any  DeedorCouveyance  neces- 
sary to  effectuate  and  complete  a  sale  of  lands  made  by  him 
while  in  office,  (e)     19  Vic.  c.  43,  s.  187. 

without  any  writ  of  discharge  or  other  writ  whatsoever,  and  the  said  incoming 
sheriff  shall  thereupon  stand  and  be  charged  with  the  said  prisoners,  and  also  - 
with  the  execution  and  care  of  the  said  writs,  process,  and  other  matters  contained 
in  the  said  list  and  account,  as  fully  and  effectually  as  if  the  same  writs  and  pro- 
cess had  been  handed  over  by  indenture  and  schedule;  and  in  case  any  such  out- 
going sheriff,  or  in  the  case  of  the  death  of  the  former  sheriff,  auy  such  deputy 
sheriff  shall  refuse  or  neglect  to  make  out,  sign  and  deliver  such  list  and  account 
as  aforesaid,  and  to  hand  over  the  process  aforesaid  in  manner  aforesaid,  every 
,  snch  sheriff  or  deputy  sheriff  so  neglecting  and  refusing  shall  be  liable  to  make 
such  satisfaction  by  damages  and  costs  to  the  party  aggrieved,  as  he,  she,  or  they 
shall  sustain  by  such  neglect  or  refusal:  lb.  s.  49. 

(a)  This  and  the  following  section  appear  to  have  been  enacted  in  order  to 
remove  doubts  upon  points  concerning  which  when  first  enacted  there  was  no 
very  decided  opinion  in  the  courts :  see  Doe  d.  Campbell  v.  Hamilton,  6  0.  S.  88  ; 
Doe  d.  Young  v.  Smith,  1  U.  0.  Q.  B.  195 ;  Doe  d.  Miller  v.  Tiffany,  5  U.  C.  Q.  B.  79. 

(6)  Qu.  Is  a  sheriff  to  be  deemed  in  office  until  the  appointment  of  his  suc- 
cessor or  until  he  has  been  in  a  formal  and  legal  manner  discharged  from  the 
office  ?  see  Ross  et  al  v.  McMartin,  7 U.  C.  Q.  B.  179.  A  writ  of,/?,  fa.  was  delivered 
to  the  sheriff  on  21st  November,  1847,  returnable  in  Hiliary  Term,  1848.  On 
9th  December,  1 847,  the  sheriff  tendered  to  the  government  his  resignation  of 
office.  On  14th  of  same  month  it  was  notified  to  him  that  his  resignation  had 
been  accepted,  but  his  successor  was  not  appointed  till  after  the  return  of  the 
writ,  which  had  been  made  in  the  interval.  The  deputy  sheriff,  who  remained  in 
the  office  to  wind  up  the  old  business,  made  his  return  to  the  writ.  In  an  action 
against  the  ex-sheriff  for  a  false  return  it  was  held  under  the  particular  circum- 
stances of  the  case,  that  the  ex-sheriff  must  be  considered  as  in  office  at  the 
return  of  the  writ  and  liable  upon  the  return  made :  lb.;  see  also  Kent  v.  Mercer, 
12  U.  C.  C.  P.  30. 

(c)  It  is  well  to  notice  that  this  section  is  restricted  to  executions  against 
lands :  see  Miller  v.  SHU,  17  U.  C.  C.  P.  559.  It  is  said  that  where  a  sheriff  has 
made  a  seizure  under  a  fi.  fa.  against  goods,  he  may  complete  the  execution 
although  he  has  in  the  meantime  gone  out  of  office :  Clerk  v.  Withers,  6  Mod.  290. 

(d)  It  matters  not  whether  there  has  or  has  not  been  an  inception  of  execution 
so  long  as  no  sale  has  taken  place,  in  which  case  the  successor  in  office  is  the 
proper  person  to  sell  and  convey  the  land  seized. 

(e)  The  latter  part  of  this  section  is  implied  in  the  former,  though  to  avoid 
question  it  is  vi  ell  that  it  should  be  substantively  expressed.  If  a  sale  has  taken 
place  the  conveyance  shall  be  made  by  the  sheriff  who  effected  the  sale,  whether 
he  continue  to  be  sheriff  or  has  resigned  that  office.  This  is  supposing  him  to  be 
still  living.  If  after  sale  and  before  conveyance  he  die,  his  deputy  may  continue 
in  office  and  execute  all  things  pertaining  to  it  in  the  name  of  the  deceased :  Con. 
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POUNDAGE. 

2T0.  (/)  Upon  any  execution  against  the  person,  lands 

poundage,     or  goods,  the  Sheriff  may,  in  addition  to  the  sum  recovered 

by  the  judgment,  levy  the  poundage  fees,  expenses  of  the 

execution,  ($r)  and  interest  upon  the  amount  so  recovered 

Stat.  IT.  C.  cap.  38,  s.  14.  But  the  power  of  the  deputy  ceases  upon  the  appoint 
ment  of  a  new  sheriff:  Doe  d.  Campbell  v.  Hamilton,  6  O.  8.  88  ;  see  further  note 
v  to  section  268. 

(/)  Taken  from  our  old  King's  Bench  Act,  2  Geo.  IV.  cap.  1,  s.  19,  as  amended 
by  Statute  of  Canada  9  Vic.  cap.  56,  s.  3. 

(g)  The  right  to  poundage  does  not  exist  at  common  law :  Yates  v.  Median, 
11  Ir.  C.  L.  R.  App.  i.  The  sheriff's  sale  claim  to  fees  is  based  on  positive  enact- 
ment: Buchanan  et  al  v.  Frank,  15  U.  C.  C.  P.  196.  The  English  statute  29  Eliz. 
cap.  4,  as  to  poundage,  is  not  in  force  here-.  Morris  v.  Boulton,  2  Cham.  B.  60. 
The  first  statute  we  had  on  the  subject  was  the  49  Geo.  III.  cap.  4,  which  enacted 
"  That  from  and  after  the  passing  of  this  act,  in  every  action  in  which  the  plaintiff 
or  plaintiffs  shall  be  entitled  to  levy  under  an  exeoution  against  the  goods  of  any 
defendant  or  defendants,  such  plaintiff  or  plaintiffs  may  also  levy  the  poundage  fees  • 
and  expenses  of  the  execution  over  and  above  the  sum  recovered  by  the  judgment: 
sec.  3.  Next  we  had  2  Geo.  IV.  cap.  1,  which  enacted  "  That  it  shall  and  may  be 
lawful  in  any  execution  against  the  person,  lands  or  goods  of  any  debtor  or  debtors 
for  the  sheriff  to  levy  the  poundage  fees  and  the  expense  of  the  said  execution 
over  and  above  the  sum  recovered  t>y  the  judgment,  together  with  legal  interest, 
&c.:"  sec.  19.  Then  *7  ¥m.  IV.  cap.  3,  reciting  that  where  writs  of  execution 
issued  in  several  districts,  upon  which  writs  property  real  or  personal  may  have 
been  seized  or  advertised,  which  property  has  afterwards  not  been  sold  on  account 
of  satisfaction  having  been  otherwise  obtained  or  from  some  other  cause,  it  lias 
been  doubted  whether  a  claim  to  poundage  might  not  be  advanced  by  the  sheriff 
of  each  of  such  districts  respectively,  although  no  money  was  actually  levied  by 
them  under  the  writ  enacted  "  That  where  upon  any  writ  of  execution  sued  out 
against  the  estate,  real  or  personal,  of  the  defendant  or  defendants,  no  money 
shall  be  actually  levied,  no  poundage  shall  be  allowed  to  the  sheriff;  but  he  shall 
be  allowed  his  fees  for  the  services  which  may  be  actually  rendered  by  him ;  and 
it  shall  be  in  the  power  of  the  court  from  whence  such  exeoution  shall  have  issued, 
or  for  any  judge  thereof  in  vacation,  to  allow  a  reasonable  charge  to  the  sheriff 
for  any  service  rendered  in  respect  to  such  execution  for  which  no  specific  fee  or 
allowance  may  be  assigned  in  the  table  of  costs :"  sec.  32.  The  9  Vic.  cap.  56,  s.  2, 
re-enacted  the  7  Wm.  IV.  cap.  3,  s.  32,  with  the  introduction  of  the  word  "such" 
after  the  word  "any"  abpve  italicised,  and  further  enacted  "  That  the  sheriff  shall 
not  be  entitled  to  poundage  on  any  execution  against  goods  and  chattels  (except  in 
cases  where  the  full  amount  shall  be  collected  by  him)  on  a  greater  sum  than  the 
value  of  the  property  actually  seized  by  him  under  any  writ  of  execution  what- 
ever be  the  sum  mentioned  or  endorsed  upon  such  writ:"  sec.  3.  The  courts 
passed  a  rule  in  H.  T.  10  Vic.  fixing  the  amount  of  poundage  which  a  sheriff  was 
entitled  to  receive  on  the  "  amount  levied  and  made,"  and  afterwards  fixed  the 
poundage  on  the  amount  "  made."  These  are  the  statutes  which  the  legislature 
is  supposed  to  have  consolidated  in  this  and  the  section  which  follows  it.  How 
the  same  has  been  accomplished  may  be  seen  in  note  k  to  the  next  section. 
The  first  act  (49  Geo.  III.  cap.  4)  gave  poundage  only  on  executions  against  goods 
and  chattels,  but  did  not  enable  the  sheriff  to  levy  it,  leaving  the  settlement  of  it 
between  him  and  the  execution  creditor,  who  in  his  turn  was  enabled  to  recover 
it  from  the  execution  debtor.    The  second  act  (2  Geo.  IV.  cap.  1)  extended  the 
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from  the  time  of  entering  the  judgment.  (Ji)  2  Geo.  IV. 
c.  1,  s.  19 ;  9  Vie.  c.  56,  s.  3.  See  19  Vic.  c.  90,  b.  24,  and 
Tariff  of  Fees,  ISth  July,  1857. 

271.  (t)  1.  In  case  a  part  only  be  made  by  the  Sheriff  on,  T°Jehat 
or  by  force  of  any  execution  against  goods  and  chattels,  the  sh™'*  . 
Sheriff  shall  be  entitled,  besides  his  fees  and  expenses  of  execu-  poundage. 
tion,  to  poundage  only  upon  the  amount  so  made  by  him  what- 
ever be  the  sum  endorsed  upon  the  "Writ,  (/)  and  in  case  the 
personal  estate,  except  chattels  real,  of  the  defendant  or  defend- 
ants be  seized  or  advertised  on,  or  under  an  execution,  but  not 
sold  by  reason  of  satisfaction  having  been  otherwise  obtained, 
or  from  some  other  cause,  and  no  money  be  actually  made  by 
the  Sheriff'on,  or  by  force  of  such  execution,  the  Sheriff  shall 
be  entiled  to  the  fees  and  expenses  of  execution  and  poundage 
only  on  the  value  of  the  property  seized  not  exceeding  the 
amount  indorsed  on  the  Writ  Or  such  less  sum  as  a  Judge 
of  the  Court  out  of  which  the  Writ  issued  may  deem  reasona- 

right  to  poundage  to  executions  against  lands  and  the  person,  and  gave  to  the 
sheriff  the  right,  'without  reference  to  the  plaintiff,  to  levy  his  poundage  in  addition 
to  his  other  fees.  The  third  act  {1  Wm.  IV.  cap.  3)  provided  simply  for  the  case 
of  concurrent  writs,  and  in  no  manner  altered  the  law  in  regard  to  an  execution 
in  the  hands  of  one  sheriff  only,  but  as  its  enacting  part  was  supposed  to  go 
beyond  its  preamble  in  regard  to  the  writs  intended,  all  doubt  was  removed  by 
the  fourth  act :  9  Vic.  eap.  56.  It  was  at  a  very  early  period  made  a  question 
whether  the  sheriff  was  entitled  to  poundage  on  a  fi.  fa.  where  after  advertise- 
ment for  sale  the  parties  compromised,  and  the  court  declined  to  determine  so 
important  a  question  oh  a  Summary  application  without  appeal :  Gates  et  al  v. 
Crooks,  3  O.S.  286;  and  in  a  subsequent  case,  an  action  having  been  brought, 
Macaulay,  J.  intimated  that  the  sheriff  having  seized  had  so  far  levied  as  to 
entitle  himself  to  poundage  whether  the  parties  compromised  or  not:  Learning  et 
al  v.  Hagerman,  5  O.S.  43;  and  this  view  of  the  law  was  afterwards  sustained  by 
Burns,  J. :  Morris  et  aly.  Boulton,  2  Cham.  R.  66,  6?,  10.  The  full  court  next  so 
ruled  on  an  execution  against  the  person :  Corbet  v.  McKenzie,  6  U.  C.  Q.  B.  605 ; 
and  in  order  that  no  distinction  should  exist  in  this  respect  between  writs  of  ca. 
sa.  and  fi.  fa.  the  same  rule  was  applied  to  the  latter  writs :  Thomas  v.  Cotton, 
12  U.  C.  Q.  B.  148;  see  also  Brown  v.  Johnson,  5  U.  C.  L.  J.  I1?.  Where  the 
writ  was  set  aside  for  irregularity  so  that  no  money  was  made,  the  sheriff  was 
held  not  entitled  to  any  poundage:   Walker  v.  Fairfield,  8  U.  C.  C.  P.  95. 

(A)  This  is  a  re-enactment  of  the  latter  part  of  section  19  of  2  Greo.  IV.  cap.  1, 
mentioned  in  previous  note. 

(i)  This  section  is  see.  4  of  Stat.  Ont.  31  Vic.  cap.  24,  which  repealed  sec.  271 
of  this  Act  as  it  formerly  read,  and  gave  the  section  above  in  substitution  thereof. 

U)  A  re-enactment  of  9  Vic.  cap.  56.  s.  3:  see  note  g  to  section  270.  "A 
needless  enactment,  as  this  has  always  been  the  law :"  Buchanan  et  al  v  Frank 
16  U.  C.  C.  P.  199,  per  Adam  Wilson,  J. 
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Sheriff  nf  ^e  under  the  circumstances  of  the  case ;  (k)  Provided,  also, 
tied  to  mile-  jn  case  of  Writs  of  Execution  upon  the  same  Judgment  to 
only.  several  Counties  wherein  the  personal  est'ate  of  the  Judgment 

debtor  or  debtors,  has  been  seized  or  advertised,  but  not  sold  by 
reason  of  satisfaction  having  been  obtained  under  or  by  virtue 
of  a  Writ  in  some  other  County,  and  no  money  has  been 
actually  made  on  such  execution,  the  Sheriff  shall  not  be  enti- 
tled to  poundage,  but  to  mileage  and  fees  only  for  the  services 
actually  rendered  and  performed  by  him,  and  the  Court  out 
of  which  the  Writ  issued  or  any  Judge  thereof,  may  allow 
him  a  reasonable  charge  for  such  services,  in  case  no  special 
fee  therefor  be  assigned  on  any  table  of  costs.  (I) 

(k)  It  was  held  on  the  construction  of  the  old  section,  for  which  this  is  a  substi- 
tution, that  the  sheriff  was  not  entitled  to  poundage  unless  he  actually  levied  and 
made  the  money:  Buchanan  et  al  v.  Frank,  15  U.  C.  C.  P.  196 ;  Grant  v.  The  Cor- 
poration of  the  City  of  Hamilton,  2  TJ.  C.  L.  J.  H".  S.  262.  In  Buchanan  v.  Frank, 
15  U.  C.  C.  P.  199,  Adam  Wilson,  J.,  speaking  of  the  section  as  it  formerly  read, 
,  said :  "  It  is  of  no  practical  value  to  follow  this  further,  and  to  say  that  the 
present  reading  of  the  law  has  probably  arisen  from  an  unintentional  oversight 
in  the  work  of  consolidating,  for  we  must  accept  the  law  as  it  stands.  If  it  were 
not  an  intentional  alteration,  the  legislature  will  no  doubt,  if  it  be  thought  expe- 
dient, amend  the  law."  The  section  as  it  now  reads  is  amended  as  suggested  it 
should  be  by  the  learned  judge.  Poundage  is  now  given  though  the  money  be 
not  actually  made  by  the  sheriff  where  personal  estate  is  seized  but  not  sold,  by 
reason  of  satisfaction  having  been  otherwise  obtained.  A  sheriffs  officer  went 
with  a  warrant  to  the  defendant's  premises  for  the  purpose  of  levying  under  a 
fi.  fa.,  and,  without  saying  or  doing  any  thing  more,  produced  the  warrant  and 
demanded  the  debt  and  costs,  together  with  poundage  and  expenses  of  levy.  The 
money,  was  paid  under  protest.  Meld  that  this  did  not  amount  to  such  a  levy  as 
to  entitle  the  sheriff  to  poundage :  Nash  v.  Dickenson,  L.  R.  2  C.  P.  252.  Where 
on  a  sale  of  goods  producing  in  gross  $846,  the  expenses  amounted  to  $106,  the 
court  expressed  great  surprise,  believing  that  such  a  charge  would  not  be  fonnd 
justified  by  the  tariff  and  the  proper  practice  under  it:  Michie  et  al  v.  Reynolds 
et  al,  24  U.  C.  Q.  B.  303.  The  sheriff  is  not  entitled  to  any  compensation  for 
seizing  and  remaining  in  possession  of  the  goods  of  a  stranger  to  the  writ:  Colt 
v.  Terry,  5  L.  T.  N.  S.  347.  The  sheriff  cannot  maintain  an  action  against  the 
execution  debtor  for  his  poundage :  Thomas  v.  The  Great  Western  Railway  Co. 
24  U.  C.  Q.  B.  326.  Under  the  statute  29  Eliz.  cap.  4,  the  sheriff  might  maintain 
debt  against  the  plaintiff  in  an  execution  for  his  poundage.  The  statute  43  Geo. 
III.  cap.  46,  gave  the  right  to  the  plaintiff,  who  was  entitled  to  levy  under  an 
execution  against  the  goods  of  any  defendant,  the  right  to  levy  the  poundage, 
fees  and  expenses  of  the  execution,  over  and  above  the  sum  recovered  by  the 
judgment.  This  statute  has  not  taken  away  the  sheriffs  right  of  action  for 
poundage  against  the  plaintiff  in  the  execution.  Before  the  last  mentioned  statute 
the  sheriff  used  to  levy  the  debt  recovered  by  the  judgment,  and  satisfy  himself 
out  of  it  for  the  poundage,  and  pay  over  the  residue.  The  statute  gives  a  boon 
to  the  plaintiff  in  the  action,  who  is  entitled  to  levy  under  an  execution  against 
the  goods  of  the  defendant  the  poundage,  fees  and  expenses  of  the  execution,  over 
and  above  the  sum  recovered  by  the  judgment :  lb. 

(1)  This  is  in  effect  a  re-enactment  of  our  old  Stat.  1  Wm.  IV.  cap.  3,  s.  82, 
which  was  repealed  and  re-enacted  by  the  Stat.  9  Vic.  cap.  56,  s.  1 :  see  note  g  to 
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2.  In  case  any  person  liable  on  any  execution  shall  be  dia-  ^P^y  dis- 
satisfied as  to  the  amount  of  poundage  fees  and  expenses  of  mayappb to 
execution  that  any  Sheriif  may  claim  under  the  Tariff  or  i  ees  who  may 

T_-       a    j.     1,  reduce  the 

and  allowances  now  in  force,  or  under  this.  Act,  ne  may  amount. 
before  or  after  payment  thereof,  apply  to  the  Court  out  of 
which  such  Writ  issued,  or  to  any  Judge  thereof,  and  if,  upon 
a  statement  of  the  whole  facts,  the  said  Court  or  Judge,  after 
notice  to  the  Sheriff,  is  of  opinion  that  such  amount  is  unrea- 
sonable, notwithstanding  it  may  be  according  to  the  Tariff,  or 
this  Act,  the. same  shall  be  reduced  or  ordered  to  be  refunded 
upon  such  terms  as  to  costs  or  otherwise,  as  the  Court  or 
Judge  may  think  fit  to  impose,  (m) 

WRITS  OF  CAPIAS  AD  SATISFACIENDUM. 

Q72.  (mm)  Every  Writ  of  Capias  ad  Satisfaciendum  shall  Teste  and 
be  tested  and  bear  the  date  the  day  on  which  it  issues,  (n)  and  „f  ca.  Sa. 

sec.  270.  The  co9ts  of  concurrent  writs  ought  not  to  be  disallowed  unless  issued 
oppressively  or  for  the  mere  purpose  of  making  additional  costs :  see  McKellar  v. 
Grant,  3  U.  C.  L.  J.  14. 

(m)  Upon  the  settlement  of  an  execution,  either  in  whole  or  in  part,  by  pay- 
ment, levy  or  otherwise,  the  sheriff  or  officer  claiming  any  fees,  poundage,  inci- 
dental expenses  or  remuneration,  which  shall  not  have  been  taxed,  shall,  upon 
being  required  by  either  plaintiff  or  defendant,  or  the  attorney  of  either  party, 
and  on  payment  or  tender  of  the  expenses  of  such  taxation,  and  the  further  sum 
of  twenty-five  cents  for  the  copy  of  his  bill  in  detail,  which  he  shall  be  bound  to 
render,  have  his  fees,  poundage,  incidental  expenses  or  remuneration,  as  the  case 
may  be,  taxed  by  the  clerk  or  the  deputy  clerk  of  the  crown  of  the  county  wherein 
such  sheriff  shalLkeep  his  office :  27  &  28  Vic.  cap.  28,  s.  39.  No  sheriff  shall  col- 
lect any  fees,  costs,  poundage  or  incidental  expenses,  after  having  been  required 
to  have  the  same  taxed,  without  taxation,  and  upon  tender  of  the  amount  taxed, 
nb  fees,  costs,  poundage  or  incidental  expenses  in  respect  of  proceedings  subse- 
quently taken,  shall  be  allowed  to  any  sheriff:  lb.  s.  40.  It  shall  be  the  duty  of 
every  taxing  officer  referred  to  in  the  act,  to  tax  the  bills  of  costs  presented  to 
him  for  taxation,  as  therein  required,  upon  payment  or  tender  of  his  fees,  and  to 
give,  when  requested,  a  certificate  of  such  taxation  and  the  amount  thereof:  lb. 
s.  4 1 .  It  shall  be  the  duty  of  every  taxing  officer  authorized  to  tax  costs,  upon 
proof  of  notice  of  the  time  and  place  of  such  taxation  having  been  served  upon 
the  sheriff,  deputy  sheriff,  or  other  officer  charged  with  the  execution  of  the  writ, 
to  examine  the  bills  presented  to  him  for  taxation,  as  herein  required,  whether 
such  taxation  be  opposed  or  not,  and  to  be  satisfied  that  the  items  charged  in 
such  bill  are  correct  and  legal,  and  to  strike  out  all  charges  for  services  which, 
in  his  opinion,  were  not  necessary  to  be  performed ;  Provided  always,  that  either 
party  dissatisfied  with  the  taxation  may  appeal  to  the  court,  or  to  a  judge  of  the 
court,  in  which  the  proceedings  may  be  taken,  for  a  revision  of  such  taxation,  as 
in  ordinary  cases :  76.  s.  42. 

(mm)  Apparently  original. 

(n)  See  notes  to  section  11. 


378  THE  COMMON  LAW  PROCEDURE  ACT.  [s.  273. 

shall  continue  in  force  two  months  from  the  day  of  the  date 
thereof  inclusive  and  no  longer,  (o)  and  no  such  writ  shall 
be  renewed,  (j>)  but  on  the  expiration  thereof  a  new  Judge's 
order  may  be  obtained  in  the  manner  directed  by  the  twelfth 
section  of  the  Act  respecting  arrest  and  imprisonment  for 
debt,  (j) 

if  to  fix  bail.      273.  0)  Writs  of  Execution  to  fix  bail  may  be  tested 
and  returnable  in  vacation,  (s)     19  Vic.  c.  43,  s.  192. 

(o)  The  day  of  the  teste  is  inclusive :  The  Bank  of  Montreal  v.  Taylor,  15  U.C 
C.  P.  107. 

(p)  Writs  of  ca.  sa.  are  especially  excepted  from  the  operation  of  section  249 
as  to  the  renewal  of  writs  of  execution. 

(?)  See  s.  12  of  Con.  Stat.  U.  C.  cap.  24. 

(r)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  90. 

(*)  The  writ  of  execution  to  fix  bail  is  usually  a  ca.  sa.  It  is  little  more  than 
a  mere  form,  and  is  chiefly  designed  to  intimate  to  the  bail  by  what .  species  of 
execution  plaintiff  intends  to  proceed:  Hunt  v.  Coze,  3  Burr.  1360.  Leaving  it 
in  the  sheriff's  office  is  notice  to  the  bail  that  the  plaintiff  Will  proceed  against 
the  person  of  their  principal.  The  ca.  sa.  should  lie  four  days  in  the  sheriff's 
office:  Anon.  2  Salk.  599 ;  Cock  v.  Brockhurst  et  al,13  East.  588;  Furneli  v.  Smith 
et  al,  1 B.  &  C.  693 ;  Wilson  v.  Farr,  i  B.  <fe  Al.  537 ;  Scott  v.  Larkin,  7  Bing.  109.  If 
any  of  the  four  days  be  a  dies  non  it  will  not  be  reckoned:  Howard v.  Smith,  1  B. 
<fe  Al.  528 ;  Goodwin  v.  Sugar,  2  Chit.  192 ;  Armitage  v.  Rigbye  et  al,  5  A.  ife  E.  76. 
Within  the  four  days  the  bail  may  surrender  their  principal:  BealUev.  McKay 
et  al,  2  Cham.  B.  56.  The  writ  of  ca.  sa.  must  be  sued  out,  and,  it  seems,  returned 
before  process  can  be  had  against  the  bail :  Thackray  v.  Harris,  1  B.  &  Al.  212. 
It  is  incumbent  on  the  bail  to  search  in  the  sheriff's  office  as  to  whether  any  ca. 
sa.  was  left  there  or  not :  Hunt  v.  Coxe,  3  Burr.  1360.  Though  in  strict  practice  the 
writ  should  be  sued  out,  returned  and  filed  before  the  commencement  of  proceed- 
ings against  bail,  it  seems  that  if  the  writ  be  filed  before  replication  to  a  plea  by 
the  bail  of  no  ca.sa.  it  will  be  sufficient:  lb.;  see  also  Raidinson  et  alv.  ©unjion,  6  T. 
B.  284.  The  want  of  a  ca.  sa.  is  not  a  mere  irregularity,  but  a  matter  of  substan«e 
of  which  the  bail  can  only  take  advantage  by  plea :  Philpot  v.  Manuel,  5  D.  <Ss 
E.  615.  It  is  useless  to  sue  out  the  writ  after  render  of  the  principal :'  Saunderton 
et  al  v.  Parker,  9  Dowl.  P.  C.  496.  The  writ  when  sued  out  should  be  tested  on 
the  day  of  issue :  section  272.  It  was  held  that  proceedings  to  outlawry  conld 
not  be  founded  on  a  ca.  sa.  "returnable  immediately  after  the  execution  thereof:" 
see  Levy  v.  Hamer,  6  Ex.  518.  It  has  been  held  if  defendant  consent  that  plaintiff 
shall  have  judgment  as  of  a  term  previous  to  the  trial,  the  ca.  sa.  may  be  tested 
as  of  the  previous  term :  Hovenden  v.  Crawther,  1  Dowl.  P.  C.  l70.  Notwith- 
standing the  provisions  of  section  247,  it  is  apprehended  that  the  ca.  sa.  must  be 
directed  to  the  sheriff  of  the  county  in  which  the  venue  is  laid :  see  Laporte's  Bail, 
4  Dowl.  P.  C.  639.  Between  the  teste  and  return  it  was  at  one  time  held  that  a 
period  of  fifteen  days  was  requisite :  Ferrie  v.  Mingay,  M.  T.  5  Vic.  MS.  E.  &  H, 
Dig.  "Bail,"  iii.  11.  But  since  12  Vic.  c.  63,  and  under  that  statute,  it  has  been 
held  that  eight  days  were  sufficient :  Bealtie  v.  McKay  et  al,  2  Cham.  E.  66.  If 
the  teste  be  irregular  the  writ  may  be  set  aside  on  motion:  Gawler  v.  Jolley,  1  H. 
Bl.  74;  Laporte's  Bail,  4  Dowl.  P.  C.  639. 
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374.  (0  -A-  written  order  under  toe  hand  of  the  Attorney  on  what 
in  the  cause  by  whom  any  Writ  of  Capias  ad  Satisfaciendum  sheriffs  may 


has  been  issued,  shall  justify  the  Sheriff,  Gaoler  or  person  in  debtors 
whose  custody  the  party  may  be  under  such  writ,  in  dis-  tody.°u 
charging  such  party,  («)  unless  the  party  for  whom  such 
Attorney  professes  to  act  has  given  written  notice  to  the  con- 
trary to  such  Sheriff,  Gaoler  or  person  in  whose  custody  the 
opposite  party  may  be,  (y)  but  such  discharge  shall  not  be  a 
satisfaction  of  the  debt  unless  made  by  the  authority  of  the 
creditor,  (to)  and  nothing  herein  contained  shall  justify  any 

(0  Taken  from  Eng.  Stat.  16  &  16  Vic.  eap.  76,  s.  126.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  79. 

(m)  The  authority  of  an  attorney  in  general  determines  with  the  judgment: 
Pipping  v.  Johnson,  8  B.  &  P.  357;  Searson  v.  Small,  5  TJ.  C.  Q.  B.  259;  but  he 
may  issue  execution  and  receive  the  money,  in  which  case  his  reeeipt  will  be  the 
same  as  that  of  his  client :  Savory  v.  'Chapman,  1 1  A.  &  E.  836,  per  Littledale,  J. ; 
Brock  v.  McLean,  Tay.  Rep.  398 ;  Slocking  v.  Cameron,  M.  T.  6  Vic.  MS.  R.  &  H. 
Dig.  "  Escape,"  26.  The  intent  of  the  writ  of  ta.  sa.  is  that  the  defendant  shall 
continue  in  custody  until  the  plaintiff  is  satisfied  his  debt ':  Crozer  v.  Pilling  et  al, 
4  B.  &  C.  32.  But  after  judgment  an  attorney  has  no  right  as  against  the  plantiff 
to  settle  the  action  on  any  other  terms  than  payment  of  debt  and  costs :  see  Butler 
v.  Knight,  L.  R.  2  Ex.  109 ;  see  also  Semming  v.  Hale  et  al,  7  C.  B.  N.S.  487 ;  Hamil- 
ton et  al  v.  Holcomb,  13  TJ.  C.  C.  P.  9.  The  sheriff  should  not  discharge  a  debtor 
from  custody  on  a  ca.  sa.  without  payment  of  debt  and  costs :  Savory  v.  Chapman, 
11  A.  &  E.  829;  Woods  v.+Mnnis  et  al,  7  Ex.  363.  Without  receipt  of  the  money 
or  an  express  authority  from  the  client,  an  attorney  before  this  act  had  no  power 
to  discharge  from  custody  a  defendant  arrested  under  a  ca.  sa.  The  authority  of 
the  attorney  was  only  to  receive  the  money  in  satisfaction  of  the  debt :  Connop  v. 
Ohallis,  2  Ex.  484.  He  had  no  authority,  upon  receipt  of  part  and  security  for 
the  balance,  to  discharge  the  debtor:  lb.  Though  as  to  executions  against  goods 
he  had  under  such  circumstances  full  authority  to  order  the  sheriff  to  withdraw 
from  possession :  Levi  v.  Abbott,  4  Ex.  588.  His  authority  as  between  him  and 
the  sheriff,  both  as  regards  executions  against  goods  and  the  person,  are  by  this 
act  placed  much  upon  the  same  footing.  •  ' 

(v)  The  sheriff  is  allowed  to  presume  that  an  attorney  professing  to  act  for  his 
client  has  authority  to  do  so.  This  is  a  presumption  which  may  be  disproved 
by  written  notice  to  the  contrary  from  the  client.  By  such,  notice  when  given, 
the  sheriff  must  be  governed  at  his  peril 

(w)  The  mere  taking  of  the  person  in  execution  does  not  operate  as  an  extin- 
guishment of  the  debt:  Ward -v.  Bromhead  et  al,  21  X.  J.  Ex.216;  The  National 
Assurance  and  Investment  Association  v.  Best,  2E.4N.  605;  Thompson  et  al  v 
Parish,  5  C.  B.  N.S.  685  The  discharge  of  the  debtor  before  this  act,  whether 
rightfully  or  wrongfully,  if  by  order  of  the  attorney,  was  considered  a  satisfaction 
of  the  debt:  see  Hamilton  et  al  v.  Holcomb,  12  TJ.  C.  C.  P.  38;  S.  c.  in  appeal 
9  U.  C.  L.  J.  235.  The  client  thereby  lost  all  claim  as  against  the  debtor  and 
was  compelled  to  fall  back  upon  the  sheriff  or  look  to  his  attorney  for  damages 
Now  it  is  enacted  that  the  discharge  shall  not  be  a  satisfaction  of  the  debt  "  un- 
less made  by  authority  of  the  creditor."  This  means  that  if  the  attorney  without 
authority  discharge  the  debtor,  the  creditor  may  still  hold  the  debtor  responsible 
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Attorney  in  giving  such  order  for  discharge  without  the  con- 
sent of  his  client,  (x)     19  Vic.  c.  43,  s.  191. 

RULES  TO  RETURN  WRITS,  AND  DUTT  OF  SHERIFFS  AND  C0E0NEB8 
THEREON. 

Deputy  Q7S.  (a)  Every  Deputy  Clerk  of  the  Crown  and  Pleas, 

the'crown  and  in  County  Courts  the  Clerk,  may  sign  and  issue  rules  on 
Court°cierL  any  Sheriff  or  Coroner  to  return  writs  and  process  issued  out 
Ss'to"™-  of  the  office  of  such  Deputy  or  County  Court  Clerk  and 
ton  writs,     d^ggt^  to  sucji  sheriff  or  Coroner;  (6)  and  each  Sheriff  or 

The  matter  of  fact  whether  the  discharge  was  effected  by  authority  of  the  creditor 
or  not  is  a  proper  question  for  a  jury:  Ward  v.  Broomhead  et  al,  7  Ex.  726. 
Defendant,  if  sued  upon  the  judgment  after  being  discharged,  may  plead  the  fact 
of  discharge  as  a  defence :    Vigers  v.  Aldrich,  4  Burr.  2482. 

(x)  A  consent  in  writing  is  advisable  though  not  indispensable.  The  act  is  for 
the  protection  of  the  sheriff,  who  is  not  in  general  bound  to  go  behind  his  autho- 
rity, valid  on  its  face,  to  make  inquiries  as  to  its  sufficiency  in  point  of  law  or  fact; 
see  Lloyd  v.  Samson,  L.  R.  1  Q.  B.  502 ;  Hargreaves  et  al  v.  Armitage.  L.  R. 
4  Q.  B.  143.  The  authority  of  the  attorney,  as  between  him  and  his  client,  is 
not  altered  by  this  act.'  If  the  attorney  give  orders  to  the  sheriff  when  unauthor- 
ized, he  will  be  liable  to  his  client  for  the  consequences.  The  measure  of  damages 
in  such  case,  where  the  action  is  not  in  debt,  would  be  "the  value  of  the  custody 
of  the  debtor  at  the  moment  of  the  escape,  without  deduction  for  anything  that, 
plaintiff  might  have  obtained  by  diligence  after  the  escape:"  see  Arden  v.  Goot\ '.. 
acre,  11  C.  B.  371;  Hemming  v.  Hale  et  al,  29  L.  J.  C.  P.  137;  Kinjan  el  al  v; 
Hall,  24  U.  C.  Q.  B.  248 ;  Kinlock  v.  Hall,  28  U.  C.  Q.«.  141 ;  Macrae  v.  Clarke, 
L.  R.  1  C.  P.  403. 

(a)  This  section  resembles  the  repealed  enactment  8  Vic.  cap.  36,  s.  9.  It  was 
as  follows :  "  That  it  shall  and  may  be  lawful  for  each  and  every  deputy  clerk  of 
the  crown  to  issue  rules  upon  the  sheriff,  coroners,  or  elisors  of  his  district,  for 
the  return  of  any  writs  of  mesne  or  final  process  to  him  directed,  in  the  same  man- 
ner as  may  now  be  done  in  the  principal  office."  The  new  practice  authorizes 
the  deputy  clerk  not  only  to  issue,  but  to  sign  the  rules ;  yet  restricts  his  autho- 
rity to  writs  and  process  "  issued  out  of  the  office  of  such  deputy." 

(b)  The  party  entitled  to  a  return  ot  a  writ  may  make  a  demand  in  writing,  in 
which  case  it  is  made  the  duty  of  the  sheriff  to  return  the  writ  within  eight  days: 
Stat.  27  &  28  Vic.  cap.  28,  s.  34.  If  the  sheriff  wilfully  neglect  or  refuse  so  to  do, 
he  is  liable  to  be  ruled  to  return  the  writ :  lb.  The  rule  for  the  return  of  process 
may  issue  in  vacation:  McGowan  v.  Gilchrist,  H.  T.  1  Vic.  P.  C.  MS-  K.  &  H. 
Dig.  "  Sheriff,"  ii.  1  a,  per  McLean,  J.  It  should  be  a  six  days'  rule :  Hilton  et  al 
v.  Macdonell  et  al,  1  Cham.  R.  207.  Sed  gu.  see  Clark  v.  Galbraith,  10  U.  C.  L.  J. 
296.  As  to  computation  of  time :  Regina  v.  Jarvis,  3  TJ.  C.  Q.  B.  125.  At  the  time  of 
service  the  original  rule  should  be  shown  to  sheriff:.  Hilton  et  al  v.  Macdonell, 
1  Cham.  R.  207.  Personal  service  is  in  some  cases  dispensed  with :  see  note  e  to 
section  276.  If  he  do  not  return  the  writ  within  the  time  limited  by  the  rule,  the 
court  will  impose  the  costs  of  the  rule  upon  him:  McGowan  v.  Gilchrist,  H.  T. 
8  Vic.  P.  C.  MS.  R.  &  H.  Dig.  "Sheriff,"  ii.  la;  The  Bank  of  Upper -Canada  v. 
Macfarlane  et  al,  4  TJ.  C.  Q.  B.  396.  In  every  case  in  which  the  sheriff  neglects 
or  refuses  to  return  any  writ  after  demand  in  writing  under  the  statute  27  &  28 
Vic.  cap.  28,  he  is  made  subject  to  pay  the  costs  of  any  order  or  rule  taken  out  to 
compel  sue!}  return,  and  all  other  costs  consequent  thereon,  as  well  as  the  costs 
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Coroner  shall,  in  ease  of  his  being  served  with  any  such  rule, 
return  such  writs  to  the  office  from  which  the  same  issued,  (c) 
19  Vic.  c.  43,  s.  14. 
S7©.  (d)  In  case  a  Writ  delivered  to  a  Sheriff  for  service  Sheriff  not 

^    '  entitled  to 

or  execution  has  remained  in  his  hands  fifteen  days,  and  in  fees  on 

•  it.  Writs  unless 

case  he  has  not  been  delayed  from  returning  the  same  by  an  returned  in 
order  in  writing  from  the  party  from  whom  he  received  the  beingruied 
Writ,  his  attorney  or  agent,  and  in  case  he  be  afterwards  i5dayst>e- 
ruled  to  return  such  Writ,  (e)  he  shall  not  be  entitled  to  any  raung. 

of  the  demand:  section  36.  It  is  no  sufficient  ground  for  opposing  a  rule  for  an 
attachment  for  not  returning  a  writ  against  goods  that  there  is  a  question  pending 
before  the  court  as  to  the  title  to  the  goods:  Stall  v.  McLeod,  1  U.  C.  Q.  B.  402. 
Where  the  rule  served  was  for  an  attachment,  because  the  sheriff  had  not  brought 
up  the  body  under  his  return  of  repi  corpus,  held  that  it  was  a  good  answer  to 
such  rule  that  the  defendant  was  arrested  under  the  ca.  sa.  and  placed  in  close 
custody,  and  was  afterwards  admitted  to  the  limits,  and  that  he  had  not  since  been 
confined  to  close  custody  by  any  process  whatever :  While  v.  Petch  et  al,  1  IT.  C. 
Q.  B.  1. 

(c)  The  sheriff  or  coroner,  upon  being  served  with  the  rule,  is  to  return  the 
writ  to  the  office  "  from  which  the  same  issued."  It  was,  under  the  old  practice, 
held  that  a  rule  to  return  a  fieri  facias  could  not  be  issued  out  of  the  office  of  a 
deputy  cleric — as  the  writ  itself  did  not  issue  out  of  that  office:  Anon.  Dra.  Rep. 
246.  A  sheriff  having  been  ruled  to  return  a  writ  without  stating  to  what  office, 
and  it  appearing  that  the  writ  had  been  issued  from  the  office  of  a  deputy  clerk, 
to  which  office  the  sheriff  might  have  returned  it,  the  court  refused  an  attachment 
against  him,  on  an  affidavit  that  the  writ  had  not  been  returned  to  the  crown  office 
at  Toronto :  Scott  v.  Benson,  1  Prac.  E.  32. 

(d)  Taken  from  3  fm.  IV.  cap.  8,  s.  18. 

(e)  This  enactment  in  effect  provides — 

1.  That  in  certain  cases  the  sheriff  may  be  ruled  to  return  writs. 

2.  That  when  he  is  so  ruled  he  shall  not  be  entitled  to  any  fees  thereon,  unless 
he,  within  four  days  after  being  so  ruled,  returns  or  encloses  the  writ  by  post  to 
the  party,  his  attorney  or  agent. 

Now  N.  G.  pr.  101  provides  that  "  all  rules  upon  sheriffs  to  return  writs  or  bring 
in  the  bodies  of  defendants  shall  be  four  day  rules."  It  is  difficult  to  see  how  the 
statute  and  the  rule  of  court  can  be  made  to  operate  harmoniously  or  beneficially 
unless  by  providing  in  one  rule  on  the  sheriff  for  the  two  purposes  of  loss  of  fees 
and  contempt— the  first  by  a  default  after  four  days,  the  latter  by  a  default  after 
six  days:   Clark  v.  Galbrailh,  10  U.  C.  L.  J.  296. 

It  is  provided  by  a  recent  statute  that— In  all  cases  when  the  party  who 
delivered  any  writ  of  process  to  any  sheriff  to  be  executed,  shall,  by  him- 
self or  by  his  attorney,  or  by  the  agent  of  such  attorney,  require,  by  a 
demand  in  writing,  the  sheriff  to  return  such  writ,  either  to  the  party  or 
to  his  attorney  or  attorney's  agent,,  or  to  the  court  from  which  the  process 
issued,  and  whether  such  requisition  be  made  before  or  after  the  return  day  of 
such  writ  or  process,  or  before  or  after  the  service  or  other  execution  thereof,  the 
sheriff  shall  within  eight  days,  inclusive  of  the  day  of  the  service  of  the  req'uisi- 
tion,  return  such  writ  or  process  according  to  the  terms  of  the  requisition  to  the 
party,  or  to  the  attorney,  or  to  the  agent  of.  the  attorney,  or  to  the  court  ■  and 


382 


THE   COMMON  LAW  PROCEDURE  ACT.  [S.  277,  278. 


When  mile- 
age not 
allowed  oil 
service  of 
•mesne  pro- 
cess unless 
served  by 
Sheriff. 


When 
Sheriffs  lia- 
ble to  costs 
for  not 
returning 
Writs. 


fees  thereon-,  unless,  within  four  days  after  being  so  ruled,  he 
returns  or  encloses  the  "Writ  by  post  to  such  party,  hig  attor- 
ney or  agent.    3  Wm.  IV.  c.  8,  s.  18. 

S77.  (/)  In  the  taxation  of  costs  no  fees  shall  be  allowed 
for  thcmileage  or  service  of  Writs  of  Summons  or  other  mesne 
process  (g)  unless  served  and  sworn  in  the  affidavit  of  service 
to  have  been  served  by  the  Sheriff,  his  Deputy  or  Bailiff 
being  a  literate  person  (or  by  a  Coroner  when  the  Sheriff  is 
a  party  to  the  suit,)  nor  unless  a  return  of  the  Sheriff  or  Coro- 
ner (as  ike  case  may  be)  be  endorsed  thereon  except  in 
cases  as  provided  in  the  eighteenth  section  of  this  Act.  (h) 
19  Vic.  c.  43,  s.  32;  20  Vic.  e.  57,  s.  28. 

378.  (i)  In  case  at  any  time  after  the  proper  day  for  the 
return  of  any  Writ,  or  for  the  performance  of  any  other  duty 
or  matter  relating  to  the  office  of  Sheriff  or  Coroner,  applica- 
tion be  made  for  a  rule,  or  a  rule  be  granted  on  him  by  any 
Court,  for  the  return  of  the  Writ  or  performance  of  the  duty 
or  matter,  (/)  he  shall,  unless  the  Court  or  a  Judge  other- 


inc  case  the  sheriff  wilfully  refuses  or  neglects  to  do  so,  he  shall  he  liable  to  be 
ruled  to  retain  such  writ  or  proeesg;  and  to  be  further  proceeded  against  as  in 
other  eases  of  cpntumacy  to  orders  or  rules  of  court:  27  &  28  Vie.  cap.  28,  s.  81 
In  all  cases  when  th&  party  to  the  writ  or  process,  who  did  not  deliver  the  same 
to  the  sheriff  to  be  executed,  is  entitled,  according  to  the  practice  of  the  court,  to 
call  for  a  return  of  the  writ  or  process ;  he  may  proceed  in  like  manner  to  pro- 
cure such  return,  as  is  above  provided  in  the  case  of  parties  who  have  delivered 
the  writ  or  process  to  the  sheriff  for  execution :  Ih  s.  35;  In  no  case  in  which  a 
personal  service  on  the  sheriff  of  any  rule  or  other  proceeding  has  heretofore  been 
required,  shall  such  personal  service  be  neeessary,  if  it  appears  by  affidavit  that 
enquiry  was  made  for  the  sheriff,  and  that  he  could  not  conveniently  be  found,  to 
make  such  personal  service  upon,  But  full  and  sufficient  service  shall  be  deemed 
to  have  been  made  upon  such  sheriff  by  serving  the  deputy  sheriff  of  such  sheriff, 
if  such  deputy  sheriff  can  be  conveniently  found  to  make  such  service  upon ;  and 
if  such  deputy  sheriff  cannot  conveniently  be- found,  then  such  service  maybe 
made  upon  the  sheriff's  clerk,  or  upon  any  bailiff  of  the  sheriff  who  may  for  the 
time  be  present  in,  or  have  charge  of,  the  sheriff 's  office :  lb.  s.  37. 

(/)  Taken  from  C.  L.  P.  Act,  1856,  s.  32,  as  consolidated  with  C.  L.  P.  Act, 
'  1857,  s.  28. 

(s)  Only  applicable  to  service  of  process.    Therefore  doeB  not  affect  service  of 
notices,  &c. 

(A)  i.  e.  After  sheriff  has  had  the  process  for  fifteen  days  and  neglected  to  serve 
it:  see  section  18. 

(i)  Taken  from  repealed  statute  S"Wm.  IV.  cap.  8,  s.  17. 

(J)  In  every  case  in  which  the  sheriff  neglects  or  refuses  to  return  any  writ  or 
process,  when  called  upon  in  accordance  with  27  cfe  28  Vic.  cap.  28,  he  is  "bound  to 
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wise  orders,  (JO)  pay  to  the  party  making  the  application  or 
obtaining  the  rule,  all  taxable  costs  thereon.  (Z)  3  ¥m,  IV. 
c;  8,  s.  17. 

379.  (m)  In  case  it  appears  to  the  Court  or  a  Judge  that  *?arajjjj£ 
the  aDDlication  for  a  rule  is.  frivolous  or  vexatious,  the  Court  lous,  may 

r  .  be  allowed 

or  Judge  may,  on.  discharging  the  amplication  j  order  that  the  costs. 
Sheriff  or  Coroner  shall  be  paid  all  taxable  costs  and  expenses, 
of  opposing  the  same,  (n)     3  Wm,  IV.  c.  8>  s.  17. 

380.  (o)  In  case  a  writ  be  issued  out  of  any  Court  of  ^^0T 
Record'  directed  to  a  Sheriff  or  Coroner  and  be  delivered  to  nonreturn 

■a-        n  -l     ofWritsmay 

him  for  execution,  and  in  case  such  Sheriff  or  Coroner  be  be  issued 

i  r*        unless  fur- 

ordered  to  return  the  same  by  any  rule  or  order  or  the  Court  ther  time 

out  of  whieh  the  writ  issued,  and  does  not  make  such  return  granted. 
within  the  time  specified  in  the  order,  any  Judge  haying 
jurisdiction  in  the  matter  may  grant  to  the  Plaintiff  or  Defen- 
dant in  the  writ  (as  the  case  may  be!)  a  summons  upon  the 
Sheriff  or  Coroner  to  shew  cause  why  a  Writ  of  Attachment 
should  not  issue  against  him;  {p)  and  the  same  or  any  other 

pay  the  coats  of  any  order  or  rule  taken  out  to  compel  such  return,  and  of  all  the 
other  costs  consequent  thereon,  and  also  the  costs  of  the  pre.vip.us  requisition  ta 
make  the  return:  see  further  note  6  to  seetion  275. 

(k)  See- section- 285; 

(1)  Not  so  extensive  in  its  terms  or  in  its.  operation  .as  the  enactment  to  whieh 
reference  is  made'  in  the  previous  note. 

(rn)  Taken-  from  repealed  statute  3  Wm..  IV.  cap.  8,  s;  17. 

(n)  It  is  enacted  by  27  &  28  Vic.  cap.  3.8,  that  in  case  the  court,  or  any  judge 
of  the  court  from  which  the  writ,  process  or  rule  issued,  is  of  opinion  that  the 
proceedings  against  the  sheriff,  are  frivolous  or  vexatious*  such  court  or  judge 
may  specially  order  that  no  costs  shall  be  paid  by  such  sheriff*  or  may  specially 
order  that  costs  shall  be  paid  to  the  sheriff  by  the  party  taking  such  proceedings 
as  therein  mentioned :  section  38.  ' 

(o)  Taken  from  repealed  Stat.  7  Vic.  cap.  33,  s.  1. 

(p)  It  has  been  said  that  personal  service  of  a  Summons,  for  an  attachment,; 
without  showing  the  original,  is  sufficient :  Hilton  et.  al  v.  Macdondl  el  al„  1  Cham. 
B.  207.  The  summons  should  name  the  sheriff,  instead  of  calling  upon  him  by 
designation  of  his  office :  lb.  In  no  case  in  which  a  personal  service  on  the 
sheriff  was  heretofore  required  is  such  personal  service  now  necessary,  if  it  appear 
by  affidavit  that  enquiry  was  made  for.  the  sheriff  and  that  he  could  not  conve- 
niently be  found  for  the  purpose  of  personal  service :  27  &  28  Vic.  cap.  28,  s.  37. 
In  such  case  service  may  be  made  on  the  deputy. sheriff:  lb.  If  the  deputy  can- 
not be  conveniently  found,  then  service  may  be  effected  upon  the  sheriff's  clerk* 
or  upon  any  bailiff  of  the  sheriff  who  may  for  the  time  be  present  in  or  have* 
charge  of  the  sheriff's  office :  lb.    An  attachment  was  granted  against  a  sheriff 
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Judge  having  such  jurisdiction  may,  at  the  return  of  the 
summons,  discharge  the  same,  or  order  a  "Writ  of  Attachment 
to  issue  against  the  Sheriff  or  Coroner,  or  limit  a  further 


who  was  a  member  of  parliament,  for  not  returning  a  writ,  pursuant  to  order 
served  upon  him :  Bell  v.  Buchanan,  M.  T.  1  Vic.  MS.  R.  &  H.  Dig.  "  Sheriff,"  ii,  l[ 
Before  the  passing  of  Stat,  7  Vic.  cap.  33,  it  was  held  that  a  judge  in  chambers 
had  no  power  to  grant  an  attachment :  Bex  v.  Sheriff  of  Niagara,  Dra.  Rep.  343. 
It  is  undecided  whether,  since  that  statute,  a  judge  in  chambers  has  power  to  pass 
judgment  upon  a  sheriff  for  contempt,  when  the  object  of -the  statute  has  been 
attained  by  the  return  of  the  writ :  Begina  v.  Jarvis,  6  U.C.  Q.B.  658 ;  but  see  sec- 
tion 282.  Where  the  sheriff  returned  the  writ  to  the  crown  office,  but  it  was  not 
filed,  because  the  postage  was  unpaid,  and  the  plaintiff,  with  notice  of  these  facts, 
obtained  an  attachment  upon  the  usual  affidavit  that  the  writ  "  was  not  on  the 
files,"  the  court  .set  the  attachment  aside :  Begina  v.  Moodie,  1  TJ.  C.  Q.  B.  410. 
Though  the  proceedings  were  characterized  by  the  court  "  as  sharp  and  harsh," 
the  sheriff  was  made  to  pay  the  costs,  because,  in  order  to  make  his  return  effec- 
tual, he  was  bound  to  pay  the  postage :  lb.  Where  the  writ  was  enclosed  to  the 
clerk  of  the  crown,  three  or  four  days  after  the  expiration  of  the  rule,  so  that  it 
was  not  on  the  files  when  the  search  was  made,  but  was  produced  in  open  court 
by  the  clerk,  an  attachment  was  refused,  though  asked,  for  the  purpose  of  mak- 
ing the  sheriff  pay  the  costs :  Andrews  v.  Bobertson  et  at,  3  0.  S.  304.  A  sheriff 
having  been  ruled  to  return  a  writ  of  fi.  fa.  without  stating  to  what  office  it  was 
to  be  returned,  and  it  appeared  that  the  writ  had  been  issued  from  the  office  of  a 
deputy  clerk  of  the  crown,  an  attachment  was  refused,  the  only  affidavit  being 
that  he  had  not  returned  the  writ  to  the  crown  office  in  Toronto :  Scott  v.  Benson, 
1  Prac.  R.  32.  A  sheriff  cannot  be  attached  for  non-payment  of  the  costs  of  a 
rule  to  return  a  writ  under  this  statute,  unless  there  has  been  a  rule  specially 
calling  upon  him  to  do  so :  Marcy  v.  Butler,  H.  T.  2  Vic.  MS.  Doe  d.  McGregorj. 
Grant,  T.  T.  2  &  3  Vic.  MS.  R.  &  H.  Dig.  "  Sheriff,"  ii.  11.  A  party  who  ruled 
a  sheriff,  and  afterwards  gave  an  order  to  stay  proceedings  for  a  certain  time, 
held  not  entitled  after  that  time  (the  writ  not  having  been  returned),  to  proceed 
by  attachment  under  his  rule :  Bergin  v.  Hamilton,  M.  T.  2  Vic.  MS.  R.  <!s  H.  Dig. 
"  Sheriff,"  ii.  2.  Where  after  the  delivery  of  a  writ  against  lands  to  the  sheriff, 
the  plaintiff  and  defendant  agreed  to  compromise,  and  after  a  delay  of  more  than 
two  years,  the  compromise  was  not  effected,  and  the  plaintiff  obtained  a  rule  for 
an  attachment  against  the  sheriff,  the  rule  was  set  aside :  Crooks  v.  0'  Grady, 
1  U.  C.  Q.  B.  400.  Attachment  refused  when  applied  for  more  than  a  year  after 
the  issue  of  the  rule :  Loucks  v.  Farrard,  4  O.  S.  5.  An  attachment  will  not  be 
granted  for  not  returning  a  writ,  pursuant  to  rule  issued  on  the  same  day  that 
the  writ  was  returnable :  Begina  v.  Hamilton,  E.  T.  2  Vic.  MS.  R.  &  H.  Dig. 
"  Sheriff,"  ii.  13.  The  sheriff  cannot  be  regularly  served  with  a  rule  to  return  a 
writ  until  the  return  day  is  past:  Begina  v.  Jarvis,  3  U.  C.  Q.  B.  125.  If  an 
attachment  issue  on  such  a  rule,  the  proper  course  is  to  set  aside  the  attachment 
and  not  the  rule :  lb.  A  rule  to  return  a  writ  was  issued  in  Trinity  Term  (June). 
In  July  following  the  writ  was  in  the  hands  of  plaintiffs  agent.  In  August 
attachment  issued.  The  court  set  it  aside  upon  payment  of  costs  up  to  the  time 
the  writ  was  returned :  Bex  v.  Sherwood,  3  O.  S.  305.  Where  a  sheriff  had  three 
writs  of  execution  against  goods,  and,  having  seized  and  sold  and  partly  satisfied 
the  first  and  third  writs,  a  stranger  claimed  the  property ;  the  plaintiff  on  the 
second  writ  refused  the  sheriff  indemnity,  and  he  did  not  return  his  writ;  an 
attachment  was  issued :  Land  v.  Burn,  T.  T.  3  <fc  4  Vic.  MS.  R.  &  H.  Dig. 
" Sheriff,"  ii.  18.  An  attachment  may  be  granted  for  an  insufficient  return: 
Smith  v.  Bellows,  H.  T.  4  Vic.  MS.  R.  <&  H.  Dig.  "  Sheriff,"  ii.  19.  Where  the 
writ  was  returned  before  the  attachment  issued,  though  the  return  was  disputed 
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period  after  which  such  Writ  of  Attachment  shall  issue  unless 
a  return  be  made  in  the  meantime,  or  otherwise  order,  as  to 
such  Judge  seems  proper  under  the  circumstances.  (<?) 
7  Vic.  c.  33,  s.  1. 

381.  (r)  In  case  such  writ  be  not  returned  at  the  expira-  if  writ  not 
tion  of  any  further  time  limited  by  the  order  of  the  Judge,  as  ^thin  ex- 
mentioned  in  the  last  preceding  section,  and  in  case  the  ser-  given  by™" 
vice  of  such  order  and  the  failure  of  the  Sheriff  or  Coroner  to  ^ciunent" 
return  the  writ  be  proved,  the  Court  in  term  time,  or  any  XorvacS 
Judge  having  jurisdiction  as  aforesaid  in  vacation,  may  order  ti0E- 
a  Writ  of  Attachment  (s)  to  issue  forthwith  against  the  Sheriff 
or  Coroner.     7  Vic.  c.  33,  s.  2. 
, , 

as  false,  the  sheriff  was  relieved  from  the  attachment  on  payment  of  costs :  The 
Bank  of  Upper  Canada  v.  Macfarlane  et  al,  4  U.  C.  Q.  B.  396.  If  the  return  were 
in  fact  false,  the  sheriff  would  be  liable  to  an  action  for  it :  lb.  An  attachment 
may  issue  against  a  sheriff  for  returning  "  goods  on  hand"  to  a  venditioni  exponas : 
Harper  v.  Powell,  E.  T.  2  Vic.  MS.  R.  &  H.  Dig.  "  Sheriff,"  ii.  9.  Impertinent 
matter  in  a  return  is  considered  as  a  contempt  in  the  sheriff:  Jones  v.  Seqfield, 
Tay.  Rep.  441.  Attachment  refused  where  the  sheriff  had  been  more  th\n  six 
months  out  of  office,  before  rule  issued  against  him :  Laid  v.  Bunnell  et  al,  E.  T. 
3  Vic.  MS.  R.  &  H.  Dig.  "  Sheriff,"  ii.  17 ;  Mott  v.  Gray  et  al,  1  U.  C.  Q.  B.  392. 
Where  a  return  of  cepi  corpus  was  made,  the  sheriff  ruled  to  bring  in  the  body, 
and  attached  for  default,  and  the  attachment  set  aside  for  irregularity ;  but  while 
in  existence,  defendant  having  given  bail,  was  discharged  by  supersedeas,  the 
court  held  a  second  attachment  on  a  second  rule  to  bring  in  the  body,  issued 
eight  months  after  the  setting  aside  of  the  first  attachment,  to  be  irregular :  Rex 
v.  Sheriff  of  Niagara,  2  0.  S.  126.  Second  attachment  refused  until  costs  of  set- 
ting aside  a  former  one  for  irregularity  were  paid:  Rex  v.  Ruttan,  5  0.  S.  155. 
The  court  will  sometimes,  under  special  circumstances,  relieve  a  sheriff,  by  allow- 
ing the  return  of  a  writ  even  after  a  motion  has  been  made  to  bring  in  his  body 
on  the  coroner's  return  of  cepi  corpus:  Regina  v.  Jarvis,  1  U.  C.  Q,  B.  415.  But 
relief  will  onlv  be  given  on  payment  of  costs :  Rex  v.  The  Sheriffs  of  London,  2  B. 
<fe  Al.  192;  Regina  v.  Sheriff  of  Middlesex,  3  D.  &  L.  472. 

(o)  The  concluding  part  of  this  section  vests  a  wide  discretion  in  the  judge  to 
do  what  is  right  in  view  of  all  the  circumstances  before  him. 
(r)  Taken  from  repealed  Stat.  1  Vic.  cap.  33,  B.  2. 

(»)  The  writ  of  attachment  should  be  directed  to  the  coroner.  If  there  be  seve- 
ral coroners  for  the  same  county,  great  care  must  be  used  in  directing  the  attach- 
ment. Where  coroners  are  empowered  only  to  act  ministerially,  as  in  the  execu- 
,  tion  of  process  directed  to  them  upon  the  default  or  incapacity  of  the  sheriff,  all 
their  costs  will  be  void  wherein  they  do  not  all  join:  2  Hawk,  P.  C.  c.  9  8.45. 
And  although  one  only  executes  the  writ,  it  seems  the  return  must  be  in  the  name 
of  all :  lb.  Where  there  are  several  coroners,  some  of  whom  only  are  interested 
the  process  must  be  directed  to  and  executed  by  the  others :  Jervis  Off.  Coroners' 
3  ed.  54.  ^  If  the  writ  be  directed  Coronatoribus,  where  there  are  more  than  two 
coroners  in  the  county,  and  after  the  writ  issue  one  coroner  die,  the  writ  may  be 
executed  by  the  survivors.  But  if  one  only  survive  he  can  neifher  execute  nor 
return  the  writ  until  the  appointment  of  another  coroner:  lb.  56  The  writ  of 
25 


pus. 
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judge  in  382.  («)  Upon  the  return  of  "'Gepi  Corpus"  to  any 

may™rder  attachment  in  vacation,  any  Judge  having  jurisdiction  as 
Writs"'):  aforesaid  may  direct  the  issue  6f  a  Writ  of  "  Habeas  Cor- 
"  ,CeT"  pus,"  and  thereupon  may  exercise  the  same  powers  and  dis- 
cretion in  committing  the  Sheriff  or  Coroner  to  close  custody, 
or  in  admitting  him  to  bail,  and  in  all  other  respects,  as  are 
possessed  by  the  said  Courts  respectively  in  Term  time,  (a) 
7  Vic.  c.  33,  s.  3. 

attachment  should  be  personally  delivered  to  the  coroner.  In  order  to  bring  him 
into  contempt,  it  is  not  sufficient  to  deliver  it  to  a  clerk  in  his  office:  Fever  v. 
Aubin,  1  H.  &  W.  332.  So  where  the  coroner  upon  being  ruled  to  bring  in  the 
body  neglected  to  do  so,  au  attachment  was  issued  against  the  coroner :  Andrews 
v.  Sharp,  2  W.  Bl.  911 ;  Hex  v.  Peckham  el  al,  lb.  1218. 

(t)  Taken  from  old  Stat.  7  Vic.  cap.  33,  s.  3. 

(u)  If  coroner  return  cepi  corpus  an  order  may  be  obtained  for  a  habeas  eorpui, 
and  the  same  be  issued.  When  the  body  is  brought  in,  a  motion  is  made  that  the 
party  be  sworn  to  answer  certain  interrogatories.  He  is  sworn  accordingly,  and 
may  then  be  discharged  on  bail,  being  bound  to  appear  and  answer  the  interro- 
gatories when  called  on.  Interrogatories  are  then  drawn  up,  which  contain  the 
charge  against  the  sheriff,  after  which  an  appointment  is  made  under  which  the  r 
master  examines  the  sheriff  on  the  interrogatories.  A  motion',  in  England,  is  next 
made  that  the  examination  be  referred  to  the  Queen's  coroner  or  master  on  the 
crown  side,  and  an  appointment  obtained  and  served.  Afterwards  a  motion  is 
made  that  the  master  make  his  report.  If  the  sheriff  has  cleared  himself  of  his 
contempt,  which  he  can  only  do  by  bona  fide  obeying  the  rule,  he  is  discharged: 
Eegina  v.  Weston,  8  Jur.  1122.  But  if  reported  in  contempt,  the  court  or  judge, 
after  hearing  affidavits  in  mitigation  of  sentence,  and  next  the  affidavits  in  aggra- 
vation, and  the  counsel  of  parties  respectively,  the  prosecutor  having  the  reply, 
sentence  is  pronounced.  The  party  in  contempt  may  be  Sentenced  to  imprison- 
ment, which,  however,  is  no  exoneration :  Regina  v.  Hemsworth,  3  C.  B.  746.  If 
he  return  the  writ  he  will  in  general  be  allowed  to  set  aside  the  attachment  on 
payment  of  costs,  i.  e.  all  costs  fairly  incidental  to  the  suing  out  of  the  attach- 
ment: Tyler  v.  Campbell,  5  Bing.  N.  C.  192.  If  he  do  not  return  the  writ  within 
three  months  after  attachment  he  will  forfeit  his  office :  section  284.  On  setting 
aside  an  attachment  against  the  sheriff  for  an  escape  under  a  ca.  sa.  the  court  will 
if  necessary  direct  an  issue  to  ascertain  the  amount  of  damages :  Regina  v.  The 
Sheriff  of  Leicestershire,  11  C.  B.  367.  All  affidavits  after  attachment  has  issued 
must  be  entitled  "The  Queen  v.  A.  B.:"  Brown  v.  Edwards,  2  D.  <fe  L.  520.  The 
writ  may  be  set  aside  for  irregularity :  Regina  v.  Burgess,  8  A.  &  E,  275.  Bank- 
ruptcy has  been  held  to  discharge  the  party :  Rex  v.  Edwards,  9  B.  <!t  C.  652 ; 
Re  Slater,  28  L.  T,  Rep.  286.  The  application  must  be  made  in  a  reasonable 
time :  Regina  v.  Burgess,  8  A.  &  E.  275.  A  party  in  contempt  being  permitted 
to  be  at  large  may  be  retaken  on  an  alias  attachment :  Good  v.  WUks,  6  M. 
ft  S.  413.  Every  deputy  sheriff,  bailiff,  or  other  sheriff's  officer  or  clerk,  who 
may  be  entrusted  with  the  custody  of  any  writ  or  process  or  of  any  book,  paper 
or  document  belonging  to  the  sheriff  or  his  office,  is  required  upon  demand 
upon  him  by  such  sheriff  to  restore  and  return  such  writ,  process,  book,  paper, 
or  document  to  the  custody  of  the  sheriff,  and  in  case  of  neglect  or  refusal  may  be 
required,  by  any  order  of  any  court  of  record  in  Ontario  or  of  any  judge  of  such 
court,  to  return  and  restore  such  writ,  process,  book,  paper  or  document  to  the 
sheriff,  and  be  further  proceeded  against  by  attachment,  as  in  other  cases  of  con- 
tumacy to  orders  or  rules  of  court:  27  &  28  Vic.  cap.  28,  s.  32. 
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383    (a)  All  Writs  of  Attachment  and  "  Habeas  Cor-  Such  Writs 
pus"  issued  against  any  Sheriff  or  Coroner  (6)  may  be  return-  ta™a"ein 
able  on  a  day  certain  in  vacation  to  be  fixed  by  order  of  the  vacation. 
Judge  or  Court  ordering  the  same;  and  such  return  day  shall 
not  be  more  than  thirty  days  from  issuing  the  writ,  (c)  and 
when  the  writ  is  returnable  in  vacation,  it  shall,  when  issued 
out  of  the  Superior  Courts,  be  made  returnable  before  the 
presiding  Judge  in  Chambers,  (d)  and  when  issued  out  of 
any  County  Court,  before  the  Judge  thereof,  (e)     7  Vic.  c. 
33,  s.  4. 

284.  (Pi  Anv  Sheriff  or  Coroner  who  does  not  return  sheriff  or 

"*w  w  /  J  ....  Coroner  not 

anv  writ  issued  out  of  any  of  the  said  Courts  within  three  returning 

J  J  Writs  within 

months  after  a  Writ  of  Attachment  for  not  returning  the  threemonths 
same  has  been  executed  against  him,  shall  forfeit  his  office;  (g)  ment  exe- 
and  if  he  continues  after  the  expiration  of  such  period  to  exer-  forfeit  office. 
cise  the  duties  of  his  office  without  having  been  duly  re-ap- 
pointed to  the  same,  he  shall  forfeit  and  pay  the  sum  of  four 
hundred  dollars  to  any  person  who  sues  therefor  in  any  of 
Her  Majesty's  Courts  of  Record  having  competent  jurisdic- 
tion ;  (K)  but  no  such  suit  shall  be  brought  after  the  expira- 

(a)  Taken  from  repealed  Stat.  1  Vie.  cap.  33,  s.  4. 

(J)  See  note  s  to  section  281^  and  note  u  to  section  282. 

(c)  Apparently  excluding  the  day  of  issue :  see  as  to  computation  of  time,  Young 
v.  Higgin,  6  M.  &  W.  49;  s.  c.  8  Dowl.  P.  C.  212. 

(d)  Had  better  be  made  returnable  in  the  very  words  of  the  act,  "before  the 
presiding  judge  in  chambers." 

(e)  This  means,  it  is  presumed,  the  senior  judge  in  chambers ;  where  there  is  a 
senior  and  junior  judge :  see  Con.  Stat.  IT.  C.  cap.  15,  s.  4.  See  Stat.  Ont.  33  Vic. 
cap.  1,  s.  14,  as  to  county  of  York. 

(/)  Taken  from  repealed  Stat.  1  Vic.  cap.  33,  s.  5. 

(g)  Defendant,  Mercer,  was  appointed  sheriff  of  the  county  of  Norfolk  on  9th 
March,  1858,  and  gave  a  bond,  with  the  two  other  defendants  as  sureties,  cove- 
nanting that  Mercer  as  sheriff  should  pay  over  all  moneys  received,  by  virtue  of 
his  office  as  sheriff.  On  19th  February,  1859,  judgment  was  given  for  the  crown 
against  him  on  an  information  involving  a  forfeiture  of  office  whereby  his  office 
became  vacant,  but  no  writ  of  discharge  issued.  On  15th  March,  1859,  a  writ  of 
fi.  fa.  was  placed  in  his  hands  at  the  suit  of  the  now  plaintiff,  and  on  29th  June 
1859,  Mercer  received  the  amount  indorsed  on  the  writ,  but  never  paid  the  same 
to  the  plaintiff.  Held  that  his  sureties  were  liable  for  moneys  received  by  him 
colore  officii:  Kent  v.  Mercer,  12  U.  C.  C.  P.  30;  see  further  note  i  to  this  section. 

(' 
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tion  of  twelve  months-  from   the  time  such  forfeiture  was 
incurred,  (t)     7  Vie.  c.  33,  s.  5. 

costs  of  385-  (J)  The  cost  of  any  proceedings  to  enforce  the 

to  enefo?o°gS  return  of  process  shall  be  in  the  discretion  of  the  court  or  of 
Writetobe  tte  presiding  judge,  (k)  who  may  order  them  to  be  paid  by 
indiscretion  ^  sheriff  or  coroner,   or  by  either  of  the  parties  in  the 

ox  Judge.  /  v  x 

cause.  (0     7  Vic.  c.  33,  s.  6. 

S8@.  (m)  The  two  hundred  and  eightieth  and  following 
interfere  Sections  of  this  Act  shall  not  be  construed  to  interfere  with 
existing        or  take  away  any  remedy  which  existed  before  the  passing 

remedies.        ^^    ^      7  Vic.  C.  33,  S.  7. 

(i)  The  forfeiture  is  incurred  after  the  expiration  of  three  months  from  the 
writ  of  attachment  for  not  returning  the  writ.  The  action  for  the  penalty  must 
under  this  section  be  brought  within  twelve  months  from  the  expiration  of  that 
period.  Calendar  months  are  intended :  Con.  Stat.  XI.  C.  cap.  2,  s.  13.  A  sheriff 
who  wilfully  makes  a  false  return  upon  a  writ  or  warrant  of  execution  directed  to 
him  and  placed  in  his  hands  for  execution,  unless  by  consent  of  both  the  parties 
to  the  same,  is  liable  to  forfeit  his  office :  21  &  28  Vic.  cap.  28,  s.  26.  If  any  bailiff 
or  constable  entrusted  with  the  execution  of  any  writ,  warrant  or  process,  mesne 
or  final,  wilfully  misconducts  himself  in  the  execution  of  the  same,  or  wilfully 
■makes  any  false  return  to  such  writ,  warrant  or  process,  unless  by  the  consent  of 
the  party  in  whose  favor  the  process  may  have  issued,  such  bailiff  or  constable  is 
•guilty  of  a  misdemeanor :  lb.  s.  31.  Besides  he  is  liable  to  answer  in  damages  to 
any  party  aggrieved  by  the  misconduct  or  false  return :  lb.  Although  a  sheriff 
may  have  forfeited  his  office,  and  become,  liable  to  be- removed  therefrom  by  rea- 
son of  his  not  having  complied  with  the  provisions  of  the  27  <fc  28  Vic.  cap.  28,  he 
nevertheless  continues  in  office  to  all  intents  and  purposes,  and  the  liability  of 
himself  and  his  sureties  remains  until  a  new  sheriff  has  been  appointed  and  sworn 
into  office:  lb.  s.  28 ;  see  also  note  g  to  this  section. 

(/)  Taken  from  repealed  Stat.  7  Vic.  cap.  33,  s.  6. 

(&)  In  every  case  in  which  the  sheriff  neglects^  or  refuses  to  return  any  writ  or 
process  when  so  called  upon  under  27  &  28  Vic.  cap.  28,  he  is  bound  to  pay  the 
costs  of  any  order  or  rule  taken  out  to  compel  such  return,  and  of  all  other  costs 
consequent  thereon,  and  also  the  costs  of  the  previous  requisition  to  make  the 
return :  27  &  28  Vic.  cap.  28,  s.  36 ;  see  also  sections  278  and  279  of  this  act. 

(?)  The  enactments  referred  to  in  the  previous  note  and  this  section  apparently 
■conflict.  But  it  is  presumed  that  the  judge,  in  the  exercise  of  the  discretion  con- 
ferred by  this  section,  will  so  act  as  to  prevent  a  conflict  in  fact :  see  Clark  v. 
Galbraith,  10  U.  C.  L.  J.  296. 

.  (m)  Taken,  from  the  repealed  Stat.  7  Vic.  cap.  S3,  s.  7. 

(n)  Attachment  is  not  the  only  remedy  for  non-return  of  a  writ  by  a  sheriff 
whose  duty  it  is  to  do  so.  Loss  of  fees  may  also  follow:  section  276.  Besides 
the  sheriff  may  be  held  liable  to  an  action  for  misconduct,  whether  wilful  or  inad- 
vertent, and  whether  of  himself,  his  deputy,  or  one  of  his  bailiffs :  see  Woodgate 
v.  Knatchbvll,  2  T.  R.  148;  Peshall  v.  Layton,  lb.  712;  Sturmy  qui  tarn  v.  Smi&, 
11  East.  25 ;  Crowder  et  al  v.  Long,  8  B.  &  C.  698 ;  Raphael  etal  v.  Goodman,  8  A. 
•&E.565;  ScarfeY.HaWfax.lM..  &  W.  288;  Wood  v.  Mnnis  et  al,  21  L.  J.  Ex.  138. 


S.  287.]  EXAMINATION   Off  JUDGMENT  DEBTOBS.  389 

EXAMINATION  OF  DEBTORS— ATTACHMENT  OF  DEBTS. 

SS87;  (o)  Any  creditor  who  has  obtained  a  judgment  (p)  Examine 
in  either  of  the  Superior  Courts  (a)  may  apply  to  the  Court  judgment 

-ii  lii  debtor  as  to 

or  a  Judge  thereof  (r)  fona  rule  or  order  that  the  judgment  what  debts 
debtor  shall  be  orally  examined  by  the  Judgo  of  any  County  bjm. 
Court  or  before  any  Clerk  or  Deputy  Clerk  of  the  Crown,  or 
before  any  other  person  to  be  specially  named,  as  to  any  and 
what  debts  are  owing  to  him,  (s)  and  the  Court  or  Judge 
may  make  such  rule  or  order  for  the  examination  of  the 
Judgment  debtor,  (f)  and  for  the  production  of  any  books  or 

(o)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  60.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  43.  Inapplicable  in 
the  case  of  proceeding's  carried  on  against  an  absconding  debtor:  see  section  289. 

(p)  An  executor  who  has  neither  revived  the  judgment  obtained  by  his  tes- 
tator nor  entered  a  suggestion  upon  the  roll  in  pursuance  of  section  302  of  this 
act,  is  not  a  judgment  creditor  within  the  meaning  of  the  act :  Baynard  v.  Sim- 
mons, 1  Jur.  N.S.  '657;  s.  c.  5  El.  &B.  59.  Nor  is  a  plaintiff  in  ejectment:  Challen 
v.  Baker,  26  L.  T.  Rep.  206.  Nor  is  the  Queen :  Regina  v.  Benson,  2  Prac.  R. 
350.  A  party  to  an  interpleader  who  has  obtained  an  order  for  costs  is  a  credi- 
tor within  the  act :  Hartley  v.  Shemwell,  1  B.  &  S.  1.  But  an  order  of  the  court 
Of  chancery  for  the  payment  of  money  is  not  a  judgment  within  the  meaning  of 
this  section:   T/ie  Financial  Corporation,  Limited,  v.  Price,  L.  R.  4  C.  P.  155. 

( q)  If  a  creditor  having  obtained  a  judgment  in  one  of  the  superior  courts  of 
common  law  afterwards  sue  upon  it  in  an  inferior  court,  and  obtain  judgment 
upon  it  in  the  inferior  court,  he  will  not  be  in  a  position  to  avail  himself  of  this 
section :  Jones  v.  Jenner,  2  Jur.  N.  S.  574. 

(r)  "  Judge  thereof."  The  introduction  of  the  word  "  thereof"  here  may  have 
the  effect  of  restricting  the  application  to  a  judge  of  the  court  in  which  the  judg- 
ment was  recovered.  There  was  no  such  word  in  the  C.  L.  P.  Act  1856.  Nor  is 
there  in  the  English  act  from  which  it  :is  taken,  As  to  the  relative  powers  of 
the  court  and  judge  seenote  w  to  section  48. 

(s)  The  subject  matter  of  the  examination  will  be  •'  debts  owing,"  as  to  which 
see  note  j  to  ndxt  section.  A  judgment  debtor  who  is  an  executor  is  within  the 
clause :  Burton  v.  Roberts,  6  H.  &  N.  93.  Payment  may  be  enforced  notwith- 
standing decree  for  administration  made  subsequent  to  the  order  for  attachment : 
Fowler  v.  Roberts,  2  Giff.  226.  There  is  no  way  of  orally  examining  a  corporation 
but  through  its  directors  or  officers ;  and  as  this  section  contains  no  provision  for 
such  an  examination,  no  such  examination  can  be  had:  Dickson  v.  The  Neath  and 
Brecon  R.  (Jo.  19  L.  T.  N.S.  702;  see  also  Cameron  v.  Brantford  Gas  Co  2  U  C 
L.  J.  209.  '     ' 

(<)  The  first  case  in  this  Province  under  this  section  proceeded  by  summons 
and  order:  Brown  v.  Bmniger,  2  U.  C.  L.  J.  213;  but  see  Connor  v.  McBride, 
lb.  232.  It  does  not  seem  necessary,  if  the  application  be  merely  to  obtain 
an  oral  examination  of  defendant  under  this  section,  that  the  affidavit  should 
show  debts  due:  Nimmo  v.  Welland,  2  IT.  C.L.J.  213.  Plaintiff  is  enabled 
under  this  section  to  discover  debts,  and  having  discovered  them,  is  entitled 
under  Section   288   to   take  proceedings  to  have  them  attached.     Care   ou<--ht 
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documents,  («)  and  the  examination  shall  be  conducted  in 
the  same  manner,  as  in  case  of  an  oral  examination  of  an 
opposite  party,  (v)  and  in  the  case  of  a  judgment  in'  any 
County  Court,  such  County  Court  or  the  Judge  or  acting 
Judge  thereof  may  exercise  similar  jurisdiction  in  relation  to 
such  judgment,  and  in  like  manner  as  might  be  exercised  by 
one  of  the  Superior  Courts  sitting  in  Banc,  (w)  19  Vic.  o. 
90,  s.  17 ;  19  Vic.  c.  43,  s.  193. 

judge  may         88  §.  (a)  Upon  the  ex  parte  application  of  such  Judg- 
jjouPancLCa"    ment  creditor,  (6)  either  before  or  after  such  oral  examina- 


to  be  taken  to  distinguish  between  this  and  the  following  section,  the  one  being 
merely  auxiliary  to  the  other.  As  a  matter  of  prudence  a  party  applying 
under  either  section  should,  whenever  able  to  do  so,  state  not  only  that  judg- 
ment has  been  recovered  and  is  unsatisfied,  but  that  efforts  have  been  made 
to  collect  the  money  by  execution  without  success.  Where  an  application 
was  made  for  an  ex  parte  order  upon  affidavit  that  "  plaintiff  had  recovered  a 
judgment  against  defendant,  and  that  such  judgment  was  wholly  unsatisfied," 
per  Richards,  J. :  "  Your  affidavit  should  show  that  some  attempt  has  been  made 
to  make  the  money  by  execution.  I  will  not  grant  an  order  in  the  first  instance, 
but  if  you  think  your  grounds  sufficient  you  may  take  a  summons:"  Irvine 
v.  Mercer  et  al.  Chambers,  December  8,  1856;  upheld  in  Smith  v.  McGill, 
3  TJ.  C.  L.  J.  134..  And  in  a  later  case  an  order  in  the  first  instance  was 
refused,  though  it  was  shown  that  execution  had  been  issued  and  returned  nulla 
bona,  the  judge  being  of  opinion  that  "  the  parties  should  have  an  opportunity  of 
showing  why  they  should  not  be  examined:"  Carter  v.  Cary  et  al,  Chambers, 
December  9,  1856,  per  Richards,  J. ;  and  this  now  is  the  settled  practice.  The 
order  under  section  288,  it  is  expressly  declared,  may  be  obtained  upon  the  ex 
parte  application  of  the  judgment  creditor.  Service  of  the  order  upon  the  wife 
of  the  party  without  showing  that  it  came  to  his  knowledge  is  not  sufficient  to 
entitle  his  opponent  to  move  for  an  attachment:  Mason  v.  Muggeridge,  18  C.  E. 
642 ;  but  service  at  the  defendant's  usual  place  of  business,  plaintiff  being  unable 
to  discover  his  place  of  abode,  was  held  sufficient :  Bird  v.  Written,  30  L.  T.  Rep. 
258:  o.  c.  6  W.  R.  211.  An  attachment  for  disobedience  of  the  order  cannot  be 
granted  by  a  judge  in  vacation :  Greene  et  al  v.  Wood,  3  TJ.  C.  L.  J.  115.  An  order 
for  the  oral  examination  of  a  judgment  debtor  may  be  granted,  though  that  debtor 
has  been  arrested  on  final  process  at  the  suit  of  the  judgment  creditor:  Brown  v. 
Benniger,  2  U.  C.  L.  J.  213. 

(it)  As  to  which  see  section  189  and  notes  thereto. 

(v)  As  to  which  -see  section  192  and  notes  thereto.  Questions  as  well  as 
answers  had  better  both  appear  on  the  face  of  the  examination:  Mclnnes  v. 
Hardy,  1  TJ.  C.  L.  J.  295. 

(w)  The  jurisdiction  of  county  court  as  to  examination  of  judgment  debtors  and 
attachment  of  debts  is  the  same  as  the  jurisdiction  of  the  superior  courts. 

(a)  Taken  from  Eng.  Stat.  17  <k  18  Vic.  cap.  125,  s.  61.  Inapplicable  in  the- 
case  of  proceedings  carried  on  against  an  absconding  debtor:  see  section  289. 

(b)  See  note  p  to  section  287.  The  order  is  ex  parte  and  absolute  in  the- 
first  instance;  see  JHcCanny.  Bowers,  2  Ir.  Jur.  S.  S.  379;  Bergmt.  Bennett, 
lb.  380, 
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tion,  0)  and  upon  his  affidavit  or  that  of  his  attorney,  (d)  jXattach- 
stating  that  Judgment  has  been  recovered  and  that  it  is  still  "™t(gbtB_ 
unsatisfied,  (dd)  and  to  what  amount,  and  that  some  third 
person  (e)  is  indebted  to  the  Judgment  debtor  (/)  and  is 

(c)  It  ia  presumed  that  a  party  applying  under  this  section  is  in  possession  of 
information  as  to  debts  owing  to  his  judgment  debtor.  That  information  may 
have  been  obtained  either  from  the  debtor  himself  upon  his  examination  under 
the  preceding  section,  or  in  some  manner  independently  of  that  section.  The 
more  satisfactory  mode  is  to  proceed  under  it  with  a  view  to  an  application  under 
this  sectioD.  A  debt  due  to  a  judgment  debtor  who  is  dead  cannot  be  attached 
without  reviving  the  judgment  against  his  personal  representatives:  The  Com- 
mercial Bank  v.  Williams,  5  II.  C.  L.  J.  86.  Where  plaintiff  applied  under  this 
section  for  an  ex  parte  order  to  attach  debts  after  having  proceeded  under  the 
preceding  section  (28*7),  his  application  was  granted  upon  an  affidavit  of  the  facts: 
Macpherson  el  al  v.  Kerr,  Chambers,  December  10,  1856,  per  Richards,  J.  The 
affidavit,  which  was  that  of  plaintiff's  attorney,  was  as  follows :  1.  That  on,  <fcc. 
defendant  was  orally  examined  before  the  judge  of  the  county  court  of  the  county 
of  Simcoe,  in  pursuance  of  an  order  bearing  date,  &c.  2.  That  defendant  upon  such 
examination  swore  that  one  A.  B.  was  indebted  to  him  in  the  sum  of,  Ac.  and  that 
said  A.  B.  resides  within  the  jurisdiction  of  this  court,  &c, :  lb. 

(d)  "  Or  that  of  his  attorney."  The  words  used  are  in  the  disjunctive,  and  in 
this  particular  differ  from  the  words  "  and  of  his  attorney  or  agent,"  used  in  sec- 
tion 191.  An  affidavit  of  the  agent  of  the  attorney  is  not  sufficient  under  this 
section :  Tiffany  v.  Boulton,  18  U.  C.  C.  P.  91 ;  Boyd  et  al  v.  Haynes,  5  Prac.  R.  15. 

(dd)  A  judgment  creditor  who  has  taken  his  debtor  in  execution  under  a  ca. 
sa.  will  not  be  allowed  to  attach  debts:  Jauralde  v.  Parker,  6  H.  &  N.  431.  The 
arrest  of  the  garnishee  under  a  ca.  sa.  does  not  extinguish  his  debt  so  as  to  pre- 
vent it  being  attached  under  this  section  :'  Hartley  v.  Shemwell,  IB.  AS.  1:  and 
although  the  debtor  after  arrest  was  discharged  under  a  bankrupt  act:  In  re 
Halahan  v.  Worman,  11  "W.  R.  10. 

(e)  A  judgment  creditor  cannot  attach  a  debt  due  by  himself  or  by  a  firm  of 
which  he  is  a  partner :  Nonell  v.  Hullett  et  al,  4  B.  &  Al.  646.  An  order  upon  execu- 
tors to  pay  a  simple  contract  debt  pursuant  to  an  attaching  order  was  refused  on 
the  ground  that  the  executors  might  be  liable  on  specialty  debts  of  their  testator, 
after  satisfaction  of  which  they  might  have  no  assets,  and  before  satisfaction  of 
which  they  ought  not  to  be  ordered  to  pay  a  simple  contract  debt:  Ward  v.  Vance, 
10  U.  C.  L.  J.  269.  If  the  garnishee  die  after  the  attaching  order,  the  court  has 
no  power  to  permit  a  suggestion  of  the  death  of  the  garnishee  so  as  to  legalize 
execution  against  his  executors  or  administrators:  s.  c.  lb.  189.  A  debt  due  to  an 
administrator  in  his  representative  capacity  cannot  be  attached  to  answer  a  debt 
due  by  him  in  his  private  capacity :  Bowman  v.  Bowman,  lb.  301. 

(/)  "7s  indebted  to."  The  affidavit,  which  must  be  that  of  the  plaintiff  or  his 
attorney,  should  in  general  be  positive  as  to  the  indebtedness  of  the  thiril  party 
or  garnishee,  more  particularly  as  under  the  operation  of  the  preceding  section 
materials  for  a  positive  affidavit  may  be  discovered :  The  Cataraqui  Road  Co.  v. 
Dunn,  3  U. C.  L.J.  21 ;  Hazlewoodv.  De  Bergue  et  al,  lb.  28,  per  McLean,  J. ;  Boyd 
et  al  v.  Haynes,  5  Prac.  R.  15 ;  though  there  may  be  circumstances  under  which  an 
affidavit  of  belief  would  be  sufficient:  Jones  v.  De  Bergue  et  al,  lb.  31;  McLaren 
et  al  v.  Sudworth  et  al,  4  U.  C.  L.  J.  233.  The  affidavit  should  disclose  the  nature 
and  character  of  the  debt :  Wilson  et  al  v.  The  Corporation  of  the  United  Counties 
of  Huron  and  Bruce,  8  U.  C.  L.  J.  136,  per  Draper,  C.  J.  It  would  be  well  also 
that  the  amount  should,  if  possible,  be  stated  in  the  affidavit :  Meldrum  v.  Tulloch, 
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within  the  jurisdiction,  (#)  a  Judge  of  aoy  of  the  said  Courts 
(as  the  case  may  be)  (7i)  may  order  (i)  that  all  debts  owing  (_/) 
by  or  accruing  from  such  third  person  to  the  Judgment  debtor 

3  U.  0.  L.  J.  184.    But  this  is  a  matter  in  the  discretion  of  the  judge,  and  if  he 
grant  it  the  order  will  not  be  set  aside :  Tiffany  v.  Bullen,  18  U.  C.^C.  P.  91. 

(?)  If  the  garnishee,  though  residing  out  of  the  jurisdiction,  have  money  in  the 
hands  of  an  agent  within  the  jurisdiction,  such  money  may  be  attached  under  this 
section,  provided  plaintiff  plainly  show  that  there  is  such  an  agent  in  addition  to 
the  ordinary  contents  of  the  affidavit :  Brown  v.  Merrills,  3  V.  C.  L.  J.  81.  The 
law  is  different  in  the  case  of  a  foreign '  corporation :  Lundy  v.  Dickson,  6  U.  C. 
L.  J.  92. 

(h)  The  court  will  not  in  the  first  instance  in  term  time  entertain  the  applica- 
tion :  Dunbar  v.  Russell,  2  Ir.  jur.  N.  S.  234 ;  see  further  Deldhunt  v.  Bennett,  lb. 
459  ;  Murphy  v.  Bennett,  7 Ir.  C.  L.  R.  9. 

(i)  The  application  is  not  one  of  right,  but  in '  the  discretion,  of  the  judge. 
"Where  the  judgment  creditor  sued  the  judgment  debtor  in  an  inferior  court  on 
the  judgment  in  the  superior  court,  and  obtained  an  order  for  payment  by  instal- 
ments, some  of  which  had  been  paid,  the  court  refused  an  attaching  order,  under 
this  section  although  the  judgment  Was  ".unsatisfied :"  Jones  v.  Jenner,  25  L.  J. 
Ex.  319. 

(j)  The  preceding  section  empowers  the  court  or  a  judge  to  make  an  order  for 
the  oral  examination  of  a  judgment  debtor  as  to  "  debts  owing  to  him."  And 
this  section  empowers  a  judge  to  make  an  order  attaching  "  all  debts  owing  or 
accruing  from"  the  garnishee.  The  subject  matter  to  be  attached  is  a  debt.  It 
may  be  stated  as  a  general  rule  that  if  the  execution  debtor  could  sue  the 
garnishee  in  an  action  to  recover  the  debt  an  order  to  attach  may  be  made : 
Jones  v.  Jenner,  25  L.  J.  Ex.  319;  see  also  Miller  v.  Mynn  et  al,  1  E.  &  E.  1075; 
McDowall  v.  ffollister,  25  L.  T.  Rep.  185 ;  Geraghty  v.  Sharkey,  30  L.  T.  Rep. 
201 ;  Smith  v.  The  Trust  and  Loan  Co.  22  0.  C.  Q.  R.  525 ;  Webster  v.  Webster  et  al, 
6  L.  T.  N.S.  13.  The  recovery  of  a  judgment  on  a  debt  attachable  prior  to  such 
judgment  being  recovered  does  not  render  the  debt  less  attachable :  McKay  v.  Tait 
et  al,  11  U.  C.  C.  P.  72.  A  debt  means  something  due :  Geraghty  v.  Sharkey,  30  L. 
T.  Rep.  204.  The  order  should  when  made  be  strictly  regular:  Cooper  v.  Brayne, 
27  L.  J.  Ex.  446.  The  penalty  of  a  bond  is  not  such  a  debt  as  can  be  attached  : 
(triswold  v.  The  Buffalo,  Braniford  and  Goderich  R.  Co.  8  U.  C.  L.  J.  115  ;  John- 
son v.  Diamond,  11  Ex.  73.  It  would  seem  that  a  liability  which  cannot  be  set 
off  as  a  debt  cannot  be  attached  as  a  debt :  McNaughion  v.  Webster,  6  U.  C.  L. 
J.  17.  An  unliquidated  demand  is  not  a  debt:  Gwynne  v.  Bees,  2  Prac.  R.  282; 
Johnson  v.  Diamond,  11  Ex.  73  ;  Bank  of  Toronto  v.  Burton,  4  Prac.  R.  56.  But 
there  may  be  a  debt  of  unascertained  amount :  Daniel  v.  McCarthy,  7  Ir.  C. 
L.  R.  261.  The  superannuated  allowance  granted  by  the  East  India  Company 
to  a  retired  servant  by  mere  resolution  is  rather  a  gratuity  than  a  debt: 
Innesv.  The  East  India  Co.  17  C.  B.  351.  But  contra  as  to  the  pension,  distin- 
guished from  half  pay,  of  a  retired  Indian  officer :  Dent  v.  Dent,  L.  R.  1  P.  &  D. 
366.  A  legacy,  though  the  executor  promise  to  pay  it,  is  not  attachable:  Mae- 
dowall  v.  Hbllister,  3  C.  L.  Rep.  933.  An  unsettled  balance  of  account  due  by 
one  partner  to  another  cannot  be  attached :  Campbell  v.  Peden  et  al,  3  IX.  C.  L.  J. 
68 ;  MoCormuk  v.  Park  et  al,  9  U.  C.  C.P.  330.  But  where  the  debt  is  not  a  part- 
nership one  it  may  be  attached :.  Bescoby  et  al  v.  Hamilton  Water  Commissioners, 
lb.  81.  Money  due  in  respect  of  savings  bank  annuities  to  the  wife  of  the  judg- 
ment debtor  cannot  be  attached :  Dingley  v.  Robinson,.  26  L.  J.  Ex.  65.  Nor  a  sum 
■  of  money  paid  into  court :  Jones  et  al  v.  Brown,  29  L.  T.  Rep.  79 ;  Freneh  v.  Lewii 
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shall  be  attached  to  answer  the  Judgment.     19  Vie.  c.  90,  s. 
17;  19  Vic.  c.  43,  s.  194. 


et  al,  16  U.  C.  Q.  B.  547.  Nor  mofrey  in  the  hands  of  a  receiver  of  the  court  of 
Chancery :  Ames  v.  The  Trustees  of  the  Birkenhead  Docks,  20  Beav.  332 ;  Nixon 
T.  Loghlin,  7  Ir.  Jiir.  N.S.  367.  Nor  a  dividend'  payable  in  bankruptcy:  Boyse 
v.  Simpson,  8  Ir.  C.  L.  R.  623;  Gilniour  v.  Simpson,  lb.  Ap.  xxxviii;  Dawson  v. 
Malley,  Ir.  L.  R.  1  Ex.  207 ;  The  Commercial  Bank  v.  Williams,  5  U.  C.  L.  J.  66. 
But  the  proceeds  of  an  execution  in  the  hands  of  a  sheriff  may  be  attached : 
Murray  v.  'Simpson,  8  Ir.  C.  L.  R.  Ap.  xlv. ;  In  re  Smart  v.  Miller,  3  Prac.  R.  385. 
Money  in  a  sheriff's  hands  levied  under  an  attachment  for  costs  awarded  by  a 
decree  in  equity,  held  not  liable  to  be  attached :  Williams  v.  Reeves,  12  Ir.  Ch.  R. 
173.  Money  in  the  hands  of  the  assignee  of  an  insolvent  estate  cannot  be  attached 
by  the' assignee  for  his  own  debt  after  the, dismissal  of  the  petition  of  insolvency: 
Johnstone  v.  Feuiz,  3  Ir.  Jur.  1^.  S.  67.  A  verdict  in  an  action'  for  unliquidated 
damages  cannot  be  attached  before  judgment :  Jones  v..  Thompson,  1  E.  B.  &  E.  63  ; 
Dresser  v.  Jones,  6  C.  B.  N.S.  42'9  ;  Boyd  et  al  v.  Jlaynes,  5  Prac.  R.  15;  Owynne 
v.  Bees.  2  Prac.  R.  282.  Where  the  sum  attempted' to  be  garnished  was  money 
awarded  to  the  judgment  debtor,  of  which,  according  to  the  affidavit  of  one  of  the 
arbitrators,  a' certain  sum  was  for  work  done  under  a  contract  and  the  remainder 
for  damages  he  had  sustained  by  having  'had  the  work  taken  out  of  his  hands, 
held  that  as  this  latter  portion  did  not  become  a  debt  until  award  made,  only 
attaching  orders  coining  in  after  the  award  would  bind  it:  Tate  and  the  Corpora- 
tion of  the  City  of  Toronto,  10  U.  C.  L.  J.  66. 

The  section  is  applicable  to  funds  in  the  hands  of  a  corporation  or  company : 
Salaman  v.  Donovan,  10  Ir.  C.  L.  R.  Ap.  xiii.  So  to  funds  in  the  hands  of  the  special 
manager  of  a  company  in  course  of  liquidation :  Ex  parte  Turner,  3  L.  T.  N.S.  389 ; 
s.  c.  2  DeG.F.  &  J.  3B4;  but  see  DeWinton  v. Mayor,  &c.,of  Brecon,  28  Beay.  200. 
The  proceeds  of  the  sale  of  the  commission  of  an  officer  in  the  army  liable  while 
in  the  hands  of  the  army  agents  may  be  attached:  Power  v.  Kenny,  2  L.  T.  N.  S. 
93.  Rent-due  may  be  attached :  Mitchell  v.  Lee,  L.  R.  2  Q.  B.  259 ;  Leakev.  Noble, 
6  Ir.  0.  L.  R.  510;  Costello  v.  Nesbitt,  2  Ir.  Jur.  N.S.  378.  Contra  if  rent  not  due : 
McLaren  et  al  v.  Sudworth  et  al,  4  U.  C.  L.  J.  233  ;  The  Commercial  Bank  v.  Jarvis 
et  al,  5  U.  C.  L.  J.  66.  Nor  can  the  salary  of  a  municipal  officer  who  holds  his 
office  at  will  at  an  annual  salary  payable  quarterly  be  attached  before  some  part 
of  it  is  due:  Shanley  v.  Moore,  9'U.  C.  L.  J.  264.  A  debt  due  by  the  garnishee  to 
a  person  who  is  a  trustee  of  it  for  the  judgment  debtor  cannot  be  attached :  Boyd 
et  al  v.  Haynes,  5  Prac.  R.  15.  There  must  be  a  legal  debt  due  by  a  legal- debtor  4 
to  a  legal  creditor :  lb.  The  remedy  by  attachment  of  debts  is  only  given  in 
cases  where  the  whole  proceeding  is  in  the  common  law  courts:  The  Financial 
Corporation  Limited  v.  Price,  L.  R.  4  C.  P.  155.  Equity  will  not  give  the  judg- 
ment creditor  the  remedy  Which  he  has  at  law :  Rorsley  v.  Cox,  L.  R.  4  Ch. 
92.  Nor  extend  the  legal  remedy:  Gilbert  v.  Jarvis,  16  Grant,  265;  Blake  v. 
Jarvis,  lb.  295.  The  claim  of  a  debtor  to  compensation  for  misrepresentations 
of  parties  in  obtaining  a  patent  for  land  is  not  in  equity  liable  to  be  seized 
or  attached,  at  all  events  before  the  amount  is  determined  by  decree  or  other- 
wise :  Roberts  v.  Tile  Corporation  of  the  City  of  Toronto,  lb.  236.  The  surplus 
money  in  favor  of  the  mortgagor  arising  out  of  a  sale  of  the  mortgaged  pre- 
mises may  be  attached  at  law :  McKay  v.  Mitchell,  6  TJ.  C.  L.  J.  61.  Debts  due 
or  to  fall  due  on  negotiable  paper  not  attachable:  see  Mellishv.  The  Buffalo, 
Brantford  and  Goderich  R.  Co.  3  U.  C.  L.  J.  108.  Moneys  paid  by  the  owners 
of  land  sold  for  taxes  within  one  year  from  .the  day  of  sale  as  redemption 
money  to  the  county  treasurer,  for  the  use  and1  benefit  of  the  purchasers  and 
banked  in  the  name  of  the  county  treasurer,  cannot  be  attached  at  the  instance 
of  the  creditor  of  the  corporation  of  the  county  as  a  debt  due  by  the  bank 
to  the  corporation:   Wilson  el  al  v.  The  Corporation  of  the  United '  Counties  of 
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Huron  and  Bruce,  8  U.  C.  L.  J.  135.  But  it  is  not  every  debt  due  to  a  judg- 
ment debtor  that  can  be  attached.  The  debt  may  be  attended  with  circumstances 
that  would  prevent  the  judgment  creditor  from  enforcing  its  immediate  payment, 
and  where  such  is  the  cage  it  is  not  a  debt  of  the  nature  contemplated  by  this  act : 
Kennett  v.  Westminster  Improvement  Commissioners,  11  Ex.-349.  A  public  body 
(incorporated  by  act  of  parliament)  borrowed  money  from  time  to  time  on  their 
bonds,  some  of"  which  had  a  preference  over  others,  and  eventually  a  general 
mortgage  of  their  lands  was  given  on  the  occasion  of  fresh  advances  by  one 
class  of  bondholders,  whose  security  was  inferior  to  that  of  another  class,  where- 
by and  by  an  act  confirming  the  same,  all  the  bondholders  were  to  be  paid 
pari  passu :  held  that  one  of  such  bondholders  having  recovered  judgment  by 
default  against  the  corporation  could  not  attach  a  debt  due  to  it  from  a 
builder  for  money  advanced  under  the  power  of  their  acts,  as  the  garnishee 
clauses  only  apply  to  personal  debts,  over  which  the  judgment  debtor  has  com- 
plete control:  lb.  The  act,  though  it  gives  a  power  of  execution  against  property 
not  before  subject  to  it,  does  not  in  any  way  affect  the  priority  of  charges  so 
as  to  alter  the  rights  of  third  parties:  Ames  v.  The  Trustees  of  the  Birkenhead 
Bocks,  1  Jur.  N.  S.  529.  An  act  incorporating  a  dock  company  authorised  the 
trustees,  for  the  purpose  of  constructing  and  maintaining  the  docks,  to  raise 
money  by  mortgage  of  the  rates  and  tolls.  The  mortgagees  were  to  have  no 
share  in  the  management  nor  any  priority  among  themselves.  The  trustees  were 
empowered  to  enter  into  contracts,  but  they  were  not  to  be  personally  liable,  and 
execution  was  to  issue, only  against  the  goods  and  chattels  belonging  to  them, 
virtute  officii.  A  judgment  creditor  obtained  an  order  nisi  to  attach,  in  the  hands 
of  the  garnishees,  rates  and  tolls  due  by  them  to  the  company.  Before  this  order 
was  made  absolute  an  order  for  the  appointment  of  the  chairman  of  the  trustees 
receiver  of  the  rates  and  tolls  was  obtained  by  consent,  in  a  suit  instituted  by  the 
mortgagees  in  equity.  Held,  first,  that  the  mortgagees  of  the  rates  and  tolls  had 
priority  over  a  judgment  creditor ;  secondly,  that  the  garnishee  clauses  of  the  C. 
L.  P.  Act  did  not  affect  the  priority  of  the  charges ;  thirdly,  that  if  the  mortgagees 
were  not  in  possession,  by  their  receiver,  a  judgment  creditor  might  take  the  tolls 
in  execution  under  the  C.  L.  P.  Act,  but  that  the  mortgagees,  by  entering  into 
possession,  might  stop  further  execution:  lb.  Equitable  debts  are  apparently 
not  within  the  section :  Clark  v.  Ferry,  26  L.  T.  Rep.  46  ;  Boyd  et  al  v.  Eaynes, 
5  Prac.  R.  15  ;  but  see  Alden  v.  Boomer  et  al,  2  Prac.  R.  339.  A  judgment  cred- 
itor obtained  an  order  under  the  C.  L.  P.  Act  attaching  all  debts  owing  from 
the  garnishee  to  the  judgment  debtor,  and  a  second  order  directing  the  garnishee 
to  pay  to  the  judgment  creditor  the  debt  due  from  him  (the  garnishee)  to  the 
judgment  debtor,  or  so  much  thereof  as  might  be  sufficient  to  satisfy  the  judg- 
ment debt.  At  the  time  of  these  orders  the  garnishee  was  indebted  to  the  judg- 
ment debtor  in  respect  of,  amongst  other  matters,  certain  costs  in  equity  to  an 
amount  not  then  ascertained.  Held  that  this  debt  was  not  affected  by  the  orders 
obtained  under  the  garnishee  enactments:  Clark  v.  Perry,  26  L.  T.  Rep.  46.  But 
debts  in  prcesenli  with  a  solvendum  in  futuro  may  be  attached :  Harding  v.  Barratl, 
3  U.  C.  L.  J.  31.  The  order  in  such  a  case  will  be  for  the  payment  of  the  debts 
by  the  garnishee  to  the  judgment  creditor  so  soon  as  the  period  of  credit  has 
expired :  lb.  The  mere  possibility  that  when  the  day  of  payment  arrives  there 
may  be  a  defence  is  no  ground  for  refusing  the  order :  Sparks  v.  Tounge,  6  Ir. 
C.  L.  R.  251:  The  order  to  attach  may  be  allowed  to  stand  though  the  court 
discharge  the  order  for  payment :  lb.  On  an  application  for  an  order  upon  a 
garnishee' to  pay  over  to  the  judgment  creditor  the  amount  of  an  acceptance  due 
by  him  to  the  judgment  debtor,  it  was  held  necessary  for  the  applicant  to  show 
that  the  acceptance  was  at  the  time  of  the  application  under  the  control  of  the 
judgment  debtor:  Mellish  et  al  v.  The  Buffalo,  Brantford  and  Goderich  R-  Go. 
2  L.  J.  U.  C.  230,  per  Hagarty,  J.  It  is  doubtful  whether  the  liability  of  an 
endorser  on  a  current  note  of  which  the  judgment  debtor  is  holder,  is,  while 
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the  note  is  current,  such  a  debt  as  can  be  attached  under  this  act:  see  Lewin  v. 
Edwards,  9  M.  &  "W.  720;  also  Powell  v.  Ansell,  3  Scott,  N.  E.  444.  Debts 
equitably  belonging  to  another  cannot  be  attached,  thus  debts  already  assigned 
by  the  judgment  debtor  are  not  attachable:  Hirsch  et  al  v.  Coales,  18  C.  B. 
757;  Arthur  v.  Clough  et  al,  17  U.  C.  Q  B.  302;  Clark  v.  Clark,  8  U.  C.  L.  J. 
107;  Wise  v.  BirkenShaw,  29  L.  J.  Ex.  240;  We&sto-  v.  Webster,  31  Beav.  393. 
It  was  at  one  time  supposed,  on  the  authority  of  Walts  et  ux.  v.  Porter,  3  El. 

6  B.  743,  that  the  debt  could  be  attached  notwithstanding  the  assignment  or 
equitable  charge,  provided  there  was  no  notice  of  the  assignment  or  charge 
given  to  the  garnishee  at  the  time  of  the  attaching  order.  But  the  authority 
of  that  case  was  much  shaken  in  Beavan  v.  Lord  Oxford,  6  DeG.  M.  &  6.  507 ; 
Kinderley  v.  Jervis,  22  Beav.  1 ;  and  Pickering  et  al  v.  The  Ilfracombe  Railway 
Co.  L.  R.  3  C.  P.  235.  And  it  is  now  held  that  no  notice  to  the  garnishee  is 
necessary  to  constitute  a  good  assignment  as  against  the  attaching  order :  Rob- 
inson v.  Nesbilt,  L.  R.  3  C.  P.  264.  But  if  the  garnishee  in  good  faith,  and  with- 
out notice  of  the  assignment,  pay  the  debt  to  the  judgment  debtor,  he  is  to  be 
protected:  Cooper  v.  Brayne,  3  H.  &  TS.  972;  Wood  et  al  v.  Dunn,  L.  R.  2  Q.  B. 
73.  If  the  garnishee  having  notice  of  the  assignment  of  the  debt  before  the 
time  for  showing  canse  has  elapsed,  he  is  bound  to  show  the  assignment  as 
cause,  and  in  default  of  doing  so  may  be  compelled  to  pay  the  debt  a  second 
time:  lb. ;  see  further  note  p  to  section  289.  "Where  the  assignee  not  only  neg- 
lected to  give  the  garnishee  notice  of  the  assignment,  but  his  attorney  stood  by 

'  while  an  attaching  order  was  being  made,  and  the  garnishee  paid  the  debt  to 
the  judgment  creditor,  the  court  relieved  the  garnishee  from  proceedings  taken 
by  the  assignee  in  the  name  of  the  judgment  debtor:  In  re  Jones  ex  parte  Kelly, 

7  IT.  C.  C.  P.  149 .  "Where  the  debt  is  claimed  by  a  third  party  as  assignee, 
there  is  no  power  in  this  Province  to  direct  an  interpleader  issue  between  such 
third  person,  and  the  judgment  creditor  to  try  the  validity  of  the  alleged  assign- 
ment: Kerr  et  al  v.  Fullarton  et  al,  3  U.  C.  L.  J.  222;  McNaughton  v.  Webster, 
6  U.  C.  L.  J.  17 :  Chapman  et  al  v.  Shepherd  et  al,  8  U.  C.  L.  J.  275.  An  assign- 
ment after  service  of  the  attaching  order  is  no  answer :  Worlhington  v.  Peden  et  al, 

8  U.C.  L.  J.  48.  An  assignee  of  the  debt  has  no  status  before  the  court:  Riltinger 
v.  McDovgall,  10  U.  C.  C.  P.  395.  "Where  the  debt  is  attachable  it  is  in  general 
superior  to  the  lien  of  an  attorney  in  respect  of  costs  due  to  him  from  the  judgment 
debtor:  Hough  v.  Edwards,  1  H.  &  N.  171 ;  The  Queen  v.  Benson,  2  Prac.  R.  350 ; 
Bank  of  Upper  Canada  v.  Wallace,  2  Prac.  R.  352.  But  it  is  only  right  that  where 
a  fund  has  been  recovered  by  the  exertions  of  the  party  claiming  a  lien,  that  he 
should  have  his  reward  out  of  the  fruit  of  his  exertions :  Sympson  v.  Prothero, 
26  L.  J.  Ch.  673,  per  "Wood,  V.  C.  Attorneys  who  had  given  notice  of  their  lien 
were  held  entitled  to  priority  over  attaching  creditors  in  the  distribution  of  a 
fund  recovered  by  their  exertions :  lb.  671.  The  plaintiff  having  obtained  a  decree 
for  payment  by  the  defendant  of  a  sum  of  money  and  costs,  the  defendant  paid 
part  of  the  sum  to  certain  judgment  creditors  of  the  plaintiff  under  the  authority 
of  two  garnishee  orders.  The  plaintiff's  attorney  had  a  lien  for  his  costs  at  the 
time  the  garnishee  orders  were  made,  but  no  notice  had  been  given  to  them  pre- 
vious to  the  application  for  the  garnishee  orders,  nor  was  the  existence  of  the  lien 
mentioned  to  the  judge  who  -made  the  order.  Held  that  the  payment  under  the 
garnishee  orders  was  not,  under  the  circumstances,  a  satisfaction  of  the  judgment 
of  the  court:  The  Leader,  L.  R.  2  A.  <fe  E.  314.  But  where  a  judgment  creditor 
received  from  the  garnishee  the  amount  of  his  claim,  with  notice  of  the  lien  or 
rather  equitable  right  of  the  attorney  of  (he  judgment  debtor  for  his  costs  in  the 
action,  he  was  compelled  to  refund  the  money:  Eisdell  v.  Coningham,  28  L.  J 
Ex.  213 ;  s.  c.  4  H.  &  N.  871 ;  see  Eng.  Stat.  23  &  24  "Vic.  cap.  127,  s.  28,  passed 
for  the  better  protection  of  the  attorney's  lien.  It  is  doubtful  whether  notice  of 
a  prior  attachment  out  of  the  mayor's  court  of  London  interferes  with  the  opera- 
tion of  an  attaching  order  under  the  corresponding  section  of  the  Eng.  C.  L.  P. 


396  THE   COMMON   LAW   PROCEDURE   ACT.  [s.  289. 

PROCEEDINGS  AGAINST  GARNISHEES. 

,   ,  389.  Oe)   Such  third   person  is   hereinafter  called  the 

And  may  v    J  • 

order  the      garnishee,    (I)   and    service    upon    him    of   an   order  that 

gamisheeto  p  '    v  '         .  t       .     i  1    i,  t      ' 

appear,  &c.  debts  due  or  accruing  to  the  judgment  debtor,  shall  be  attach- 
ed, or  notice  thereof  to  the  garnishee"  in  such  manner 
as  the  Judge   directs,    (m)   shall   bind   such   debts   in  Lis 


Act:  Newman  v.  Rook,  4  C.  B.  KS.  434;  see  further  Redhead  v.  Welton,  29  Beav. 
621 ;  The  Mayor  and  Aldermen  of  the  City  of  London  v.  Cox  el  al,  L.  B.  2  H.  L. 
239 ;  see  also  Manning  v.  Farquharson,  3(1  L.  J.  Q.  B.  22;  Frith  et  al  v.  Guppy  et 
al,  L.  K.  2  C.  P.  32.  Where  there  are. rival  claimants  for  the  money  the  judg- 
ment debtor  may  file  a  bill  of  interpleader:  Davidson  v.  Dovglas,  12  Grant,  181 ; 
Ndson  v.  Barter,  10  L.  T.  U.S.  743.  Where  there  are  cross  claims  between  the 
garnishee  and  the  judgment  debtor  the  balance  only  can  be  attached:  Hesse  v. 
The  Buffalo,  Brantford  and  Goderich  R.  Co.  Chambers,  March  30,  1857,  per 
Bobinson,  C.  J.  If  a  judgment  be  recovered  against  three,  the  debts  owing 
and  accruing  to  one  or  more  of  the  judgment  debtors  may  be  attached :  Miller  v. 
Mynn  el  al,  1  E.  &  E.  1075 ;  s.  c.  7  W.  B.  524.  But  a  debt  owing  to  two  can- 
not be  attached  to  satisfy  the  claim  of  a  creditor  of  one  only  of  them :  In  re  Smart 
v.  Miller,  3  Prac.  R.  385.  An  order  to  attach  the  debt  will  be  granted  though  the 
amount  be  not  stated :  Meldrum  v.  Tulloch,  3  TJ.  C.  L.  J.  184 ;  Daniel  v.  McCarthy, 
7  Ir.  C.  L.  E.  261.  Where  on  an  order  to  attach  debts  the  court  cannot  see 
clearly  that  the  garnishee  is  not  liable,,  they  will  not  set  aside  the  attaching  order 
without  allowing  the  judgment  creditor  to  proceed  against  him  by  writ :  Seymour 
v.  The  Corporation  of  Brecon,  29  L.  J.  Ex.  243.  Where  the  garnishee  (a  deputy 
sheriff),  after  the  lapse  of  ten  months,  applied  to  set  aside  an  order  for  him  to  pay 
to  the  judgment  creditor  the  debt  alleged  to  be  due  by  him  to  the  garnishee,  upon 
the  ground  that  when  the  garnishee  order  was  made  there  was  no  such  debt,  and 
that  he,  the  garnishee,  was  ignorant  of  the  nature  and  effect  of  the  proceedings, 
the  application  was  refused :  Gordon  v.  Bonter,  6  TJ.  0.  L.  J.  112.  The  origin  of 
these  clauses  appears  to  be  the  practice  by  "  foreign  attachment,"  which  has  for 
a  long  time  prevailed  in  the  city  court  of  London:  see  Com.  Dig.  "Attachment," 
A.  By  the  custom  of  London  money  was  attachable,  provided  it  was  not  ordered 
to  be  paid  by  some  judicial  act:  Grant  v.  Eawding,  4  T.  R.  313,  note  a;  Coppell 
v.  Smith,  lb.  312  ;  Caila  v.  Elgood,  2  D.  &  E.  193;  but  neither  money  nor  pro- 
perty could  be  attached  in  the  hands  of  a  garnishee  who  had  a  lien  upon  it  with- 
out discharging  his  lien:  Nathan  et  al  v.  Giles  et  al,  5  Taunt.  558.  A  resem- 
blance to  the  practice  as  to  extents  in  chief  in  the  second  degree  at  the  suit  of 
the  crown  also  exists :  see  West  on  Extents,  242. 

(k)  Taken  from  Eng.  Stat.  17  <fe  18  Vic.  cap.  125,  s.  26. 

(I)  See  note  e  to  s.  288. 

(m)  Personal  service  is  not  indispensable:  Ward  v.  Vance,  9  TJ.  C.  L.  J.  214. 
But  it  should  be  shown  that  the  garnishee  had  knowledge  of  the  service :  lb.  244. 
The  appearance  of  the  garnishee  before  a  judge  in  chambers,  by  an  attorney,  to 
object  to  the  sufficiency  of  service,  is  a  waiver  of  any  objection  in  the  service: 
lb.  214.  To  an  action  for  work  and  labour  the  defendant  pleaded  that  B.  recov- 
ered a  judgment  against  the  plaintiff,  and  being  such  judgment  creditor  applied  for 
and  obtained  an  order  that  the  debt  due  from  the  now-  defendant  to  the  plaintiff 
should  be  attached  to  answer  the  judgment  so  recovered  against  the  plaintiff  by 
B. ;  that  the  debt  was  still  unsatisfied,  and  that  the  order  still  remained  in  force: 
held  a  bad  plea  for  not  alleging  that  the  order  was  served  upon  or  notice  thereof 
given  to  the  garnishee:  Lockwood  v.  Nash,  18  C.  B.  536;  see  further  Walts  et  m. 
v.  Porter,  3  El.  &  B  743. 
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hands,  (n)  and  by  the  same  or  any  subsequent  order  it  may 
be  ordered  that  the  garnishee  shall  appear  before  the  Judge 
or  some  officer  of  the  Court  to  be  specially  named  by  such 
Judge,  to  show  cause  why  he  should  not  pay  the  Judgment 
creditor  the  debt  due  from  him  to  the  Judgment  debtor,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  the  Judgment 
debt ;  (o)  but  the  two  last  preceding  and  this  section  shall 
not  apply  in  actions  commenced  or  carried  on  against  a 
Defendant  as  an  absconding  debtor,  (p)  19  Vic.  c.  90,  s. 
17 ;  19  Vic.  c.  43,  ss.  194  and  195. 

(n)  The  word  "bind"  in  this  section  has  received  the  same  construction  as  the 
word  *'  bind,"  used  in  the  Statute  of  Frauds :  29  Car.  II.  cap.  3.  As  under  the  Statute 
of  Frauds  the  goods  are  bound  in  the  hands  of  the  sheriff,  so  under  this  section 
the  debt  is  bound  in  the  hands  of  the  garnishee :  Holmes  et  al  v.  Tutton,  5  El.  &  B. 
80 ;  Turner  et  al  v.  Jones,  1  H.  &  N.  8^8 ;  Tilbury  v.  Brown,  30  L.  J.  Q.  B.  46 ;  see 
further  Sweetnam  v.  Lemon  et  al,  13  U.  C.  C.  P.  634;  Tate  and  the  Corporation  of 
the  City  of  Toronto,  10  TJ.  C.  L.  J.  66. 

(o)  In  cases  in  the  superior  courts,  where  the  amount  claimed  as  due  from  any 
garnishee  is  within  the  jurisdiction' of  a  county  or  division  court,  the  summons  or 
order  to  appear,  as  it  is  called,  must  be  for  the  garnishee  to  appear  before  the 
judge  of  the  county  court  of  the  county  in  which  the  garnishee  resides :  section  292 ; 
and  in  cases  in  the  county  courts,  where  the  amount  is  within  the  jurisdiction  of  a 
division  court,  the  order  to  appear  must  be  for  the  garnishee  to  appear  before  the 
clerk  of  a  division  court  within  whose  division  the  garnishee  resides :  section  296. 
Though  an  order  to  attach  may  be  made,  although  the  amount  of  the  debt  do  not 
appear :  note  /  to  s.  288 ;  yet  a  summons  to  pay  over  should  not  be  granted  till 
the  amount  is  stated:  Meldrum  v.  Tullach,  3  U.  C.  L.  J.  184.  Personal  service  of 
the  summons  to  pay  over  is  unnecessary  if  it  can  be  gathered  from  the  materials  , 
before  the  judge  that  the  garnishee  had  knowledge  of  the  sertice :  Ward  v.  Vance, 
9  U.  C.  L.  J.  214 ;  s.  c.  lb.  244.  Where  the  summons  to  pay  over  was  argued  in  one 
day  and  judgment  deferred  till  the  next  day,  when  the  summons  was  made  abso- 
lute (the  garnishee  having  died  in  the  interim),  on  an  application  to  set  aside  the 
order  on  the  ground  that  it  was  made  after  the  proceedings  had  abated  by  reason 
of  the  death  of  the  garnishee,  leave  was  given  to  the  judgment  creditor  to  amend 
the  order  nunc  pro  tunc  without  costs,  the  delay  having  been  the  delay  of  the 
judge  and  not  of  the  party :  lb.  1 44.  But  no  suggestion  of  death  of  the  garnishee 
can  be  entered  in  such  a  case  so  as  to  warrant  execution  against  the  personal 
representatives:  lb.  189.  Where  the  order  to  pay  is  made  for  too  much  it  may 
be  rescinded,  and  money  paid  thereunder  recovered  back  in  an  action  for  money 
had  and  received :  Sessions  v.  Strachan,  23  U.  C.  Q.  B.  492.  The  judge  may,  if  he 
consider  the  cause  shown  sufficient,  at  once  discharge  the  summons  instead  of  pro- 
ceeding under  section  291 :  Griswold  v.  The  Buffalo,  Brantford  and  Goderich  R. 
Co.  3  U.  0.  L.  J.  115.  As  to  effect  of  assignment  of  the  debt  sought  to  be  attached 
see  note  j  to  section  288. 

(p)  Notice  of  the  garnishee  proceedings  should  be  given  as  well  to  the  judgment 
debtor  as  to  the  garnishee :  Ferguson  v.  Carman,  2fi  U.  C.  Q.  B.  26.  An  order  on 
garnishees  to  pay  over  having  been  made  on  a  summons  of  which  the  judgment 
debtor  had  no  notice,  it  appeared,  on  application  to  rescind  the  order,  that  the 
debt  had  been  assigned  before  the  attaching  order,  and  that  the  garnishees  had 
notice  of  such  assignment  before  the  summons  was  served  on  them,  to  which  they 


398  THE   COMMON  LAW  PROCEDURE   ACT.  [s.  290. 

When  290.  (g)  If  the  garnishee  does  Dot  forthwith  (r)  pay 

cutionmay  into  Court  (s)  the  amount  due  from  him  to  the  judgment 
garnishee?*  debtor,  (0  or  an  amount  equal  to  the  judgment  debt,  (■«)  and 
does  not  dispute  the  debt  due  or  claimed  to  be  due  from  him 
to  the  judgment  debtor,  (v)  or  if  he  does  not  appear  upon 
summons,  (w)  then  the  Judge  (a;)  may  (y)  order  execution 
to  issue,  (z)  and  it  may  be  sued  forth  accordingly,  without 
any  previous  writ  or  process,  to  levy  the  amount  due  from 

did  not  appear,  and  before  payment  over  of  the  money  under  the  order.  Under 
these  circumstances  the  order  was  rescinded  with  costs,  to  be  paid  by  the  judg- 
ment creditor,  who,  it  appeared,  was  also  aware  of  the  assignment:  lb. 

(?)  Taken  from  Eng.  Stat.  17  <fe  18  Vic.  carj.  125,  s.  63. 

(r)  Must  mean  within  a  reasonable  time  after  notice.  The  distance  of  the  gar- 
nishee from  court,  and  other  like  circumstances,  may.  well  be  taken  into  account 
when  determining  the  sufficiency  of  the  notice. 

(s)  The  garnishee,  upon  payment  of  the  money  into  court,  is  freed  from  further 
responsibility.:  Clark  v.  Clark,  8  U.  C.  L.  J.  107.  Payment  to  the  judgment  credi- 
tor has  not  the  same  effect :  lb.  The  subsequent  execution  of  a  composition  deed 
by  the  debtor  will  not  prevent  the  creditor  being  entitled  to  the  money  so  paid 
into  court :   Culverhouse  v.  Wickens,  L.  E.  3  C.  P.  295. 

{t)  As  to  what  constitutes  an  "amount  due"  within  the  meaning  of  this  sec- 
tion, see  note  j  to  section  288. 

(u)  In  cases  where  the  amount  due  exceeds  the  amount  of  the  judgment 
obtained  against  the  garnishee's  creditor. 

(«)  The  garnishee,  if  not  intending  to  dispate  the  debt,  might,  it  is  presumed, 
indorse  an  admission  on  the  order  or  notice  served  upon  him. 

(w)  If  he  neglect  to  indorse  the  order,  <fcc.  as  mentioned  in  preceding  note,  and 
also  neglect  to  appear,  then  an  order  for  execution  may  be  made  by  default. 

(z)  Apparently  the  judge  in  chambers  for  the  time  being,  and  this  at  present  is 
the  understood  practice. 

(y)  May,  not  shall.  There  is  a  discretion  in  the  judge  even  after  default: 
Clark  v.  Perry,  26  L.  T.  Rep.  46.  Indeed  the  judges  may  use  any  of  the  garnishee 
clauses  at  their  discretion:  Jones  v.  Jenner,  27  L.  T.  Rep.  191, per  Martin,  B. ;  see 
also  Lee  et  al  v.  Gorrie,  1  TJ.  C.  L.  J.  N.S.  76. 

(z)  Execution  may  be  ordered  to  issue : 

1.  If  the  garnishee  does  not  forthwith  pay  into  court,  <fcc. 

2.  And  does  not  dispute  the  debt,  (fee. 

3.  Or  if  he  does  not  appear  upon  the  summons,  &o. 

A  composition  deed  executed  by  the  garnishee  under  section  192  of  the  English 
Bankruptcy  Act  of  1861  is  a  bar  to  an  execution  under  this  section :  Kent  v.  Tom- 
kinson,  L.  R.  2  C.  P.  502.  As  to  the  duty  of  the  attorney  to  issue  execution :  see 
Sweetnam  v.  Lemon  et  al,  13  TJ.  C.  C.  P.  534.  As  to  effect  of  assignment  of  the 
debt :  see  note  /  to  section  288.  If  the  garnishee  dispute  the  debt  and  the  judg- 
ment creditor  decline  to  proceed  by  writ  to  contest  it,  the  attaching  order  may  be 
discharged  with  costs :  Wintle  v.  Williams,  3  H.  <fe  N.  288.  The  execution  may 
be  either  against  the  goods  or  against  the  body  of  the  garnishee,  the  latter  only, 
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such  garnishee  towards  satisfaction  of  the  judgment  debt,  (a) 
19  Vic,  c.  43,  s.  196. 

391.  (&)  If  the  garnishee  disputes  his  liability,  (c)  the  If  garnishee 

_    ,  ,  ,.    .  ,     „         ,  .  ,         ,  .         ,    „  disputes  his 

Judge,  (a)  instead  of  making  an  order  that  execution  shall  liability. 
issue,  may  (c)  order  that  the  judgment  creditor  may  proceed 
against  the  garnishee,  by  writ  (/)  calling  upon  him  to  shew 
cause  why  there  should  not  be  execution  against  him  for  the 
alleged  debt,  or  for  the  amount  due  to  the  judgment  debtor 
if  less  than  the  judgment  debt,  (gr)  and  for  costs  of  suit,  (h) 
and  the  proceedings  (i)  upon  such  suit  shall  be  the  same,  or 


it  is  apprehended,  upon  affidavit:  see  section  12  of  Con.  Stat.  TJ.  C.  cap.  24.     As 
to  the  forms  of  execution :  see  K.  G.  pr.  Sch.  Nos.  45,  46. 

(a)  The  direction  of  the  writ  will  be  to  levy  the  amount  due  from  such  gar- 
nishee "  towards  satisfaction  of  the  judgment  debt."  As  to  the  costs  where  no 
suit:  see  section  299.  In  case  garnishee  dispute  the  debt,  costs  of  suit  are 
expressly  provided  for  by  the  next  succeeding  section ;  and  in  cases  within  the 
jurisdiction  of  a  county  or  division  court  express  provision  is  made  for  costs : 
section  294. " 

(6)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  64. 

(c)  To  entitle  the  garnishee  to  a  writ  under  this  section  he  must  satisfy  the 
judge  that  he  has  real  ground  for  disputing  his  liability  for  the  debt:  Newman  v. 
Book,  4  C.  B.  N.S.  434;  and  is  acting  bona  fide  in  making  the  dispute:  Wise  v. 
Birkenshaw,  29  L.  J.  Ex.  240.  Where  an  action  is  pending  against  the  garnishee 
at  the  suit  of  the  judgment  debtor,  and  there  be  no  collusion  between  them,  the 
court  will  not  grant  a  writ  against  the  garnishee  under  this  section :  Richardson 
v.  Greaves,  10  W.  R.  45.  The  court  will,  unless  quite  satisfied  that  the  debt  is 
not  liable  to  attachment,  allow  the  judgment  creditor  to  proceed  by  writ:  Sey- 
mour v.  The  Corporation  of  Brecon,  29  L.  J.  Ex.  248.  if  the  garnishee  disputes 
his  liability,  and  the  judgment  creditor  declines  to  proceed  by  writ  under  this 
section,  the  garnishee  is  entitled  to  have  the  attaching  order  discharged  with 
costs:  Wintle  v.  Williams,  3  H.  &  N.  288.  Wher^  several  creditors  proceed 
against  the  same  garnishee,  they  are  entitled  to  be  paid  in  the  order  in  whicji 
their  attachment  orders  were  served:  Tate  and  the  Corporation  of  the  City  of 
Toronto,  10  U.C.  L.  J.  66 ;  see  also  Salaman  v.  Donovan,  10  Ir.  C.  L.  R.  App.  xiii. 

(d)  The  judge.     See  note  x  to  section  290. 

(e)  May.  Discretionary  not  compulsory:  Wise  v.  Birkenshaw,  29  L.  J.  Ex. 
240;  Con.  Stat.  U.  C.  cap.  2,  s.  18,  sub-s.  2. 

(/)  Form  of  writ:  R.  G.  pr.  Sch.  No.  47. 

(ff)  The  judgment  debtor  apparently  is  an  admissible  witness  for  either  party 
to  this  issue.  J 

(h)  In  Johnson  v.  Diamond,  25  L.  J.  Ex.  41,  Pollock,  C.  B.  said:  "The  question 
in  this  case  is  whether,  when  the  party  has  received  the  leave  of  the  court  to 
bring  an  action  under  this  act,  the  successful  party  is  not  entitled  to  costs  I 
am  of  opinion  that  he  is."  lb. 

0')  Proceedings,  i.  e.  declaration:  as  to  which  see  R.  G.  pr.  Sch.  Mo.  48,  et  seg. 
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as  nearly  as  may  be,  as  upon  a  Writ  of  Kevivor  issued  under 
this  Act.  0')     19  Vic.  c.  43,  s.  197. 

When  gar-        293.  (£)  In  cases  in  the  Superior  Courts,  when  the 
nisheeto       amount   claimed  as  due  from  any  garnishee  is  within'  the 
c°re  t°judye  jurisdiction  of  a  County  or  Division  Court,  the  order  to 
m  cases  in     appear  made  under  the  two  hundred  and  eighty-ninth  section 
Courts.         shall  be  for  the  garnishee  to  appear  before  the  Judge  of  the 
County  Court  of  the  County  within  which   the  garnishee 
resides  (I),  at  some  day  and  place  within  his  County  to  be 
appointed  in   writing  by  such  Judge — and  written  notice 
thereof  shall  be  given  to  the  garnishee  at  the  time  of  the  ser- 
vice of  the  order.  Qm)     20  Vic.  c.  57,  s.  16. 

Execution         293.  (n)  If  the  garnishee  does  not  forthwith  (o)  pay  (p) 

from  County    ,  ,       .      ,  . ?      ,  .  ,         1      i   ? 

or  Division    the  amount  due  by  him,  {q)  or  an  amount  equal  to  the  Judg- 

gamishee      ment  debt,  (r)  and  does  not  dispute  the  debt  due  or  claimed 

dispute  the    to  be  due  from  him  to  the  Judgment  debtor,  (s)  or  if  he  does 

not  appear  before  the  Judge  named  in  the  order  at  the  day  and 

(/)  "Where,  in  an  action  against  a  garnishee,  he  pleaded  that  the  body  of  the 
judgment  debtor  had  been  taken  and  still  was  in  execution  under  a  ca.  sa.  at  the 
suit  of  the  plaintiff,  held  a  good  plea:  Jauralde  v.  Parker,  3  L.  T.  N.S.  751.  The 
law  would  be  different  if  the  debtor,  after  his  arrest  under  the  ca.  sa.  had  obtained 
his  discharge  under  the  Bankruptcy  Act:  Balahan  y.  Worman,  11  W.  E.  10. 
Although  the  proceedings  are  directed  to  be  the  same,  as  on  a  writ  of  revivor,  it 
is  only  as  "  nearly  as  may  be,"  and  therefore  the  court  may  add  to  an  order  made 
under  this  section  the  restriction  that  under  the  special  circumstances  of  the  case 
the  costs  shall  abide  the  event.  But  if  the  court  give  no  such  direction,  they  vir- 
tually order  costs  to  the  successful  party  when  they  order  the  writ:  Johnson-v. 
Diamond,  26  L.  T.  Eep.  137. 

(k)  Taken  from  C.  L.  P.  Aft,  1857,  section  16. 

(I)  Before  the  passing  of  our  C.  L.  P.  Act,  1857,  the  judges  refused  to  grant 
orders  attaching  small  debts,  which  might  have  had  the  effect  of  bringing  into  the 
superior  courts  innumerable  suits  within  the  jurisdiction  of  inferior  courts,  and 
increasing  costs  to  a  startling  amount :  Topping  et  al  v.  Salt,  3  TJ.  C.  L.  J.  14. 

(m)  The  order  to  attach  and  summons  to  appear  are  usually  combined.  Whsn 
this  is  the  case,  the  latter  should  be  to  appear  in  cases  under  this  section  before 
the  judge  of  the  county  court  of  the  county  within  which  the  garnishee  resides, 
at  some  day  and  place  appointed  in  writing  by  the  judge. 

(n)  Taken  from  O.  L.  P.  Act,  1857,  section  16. 

(o)  See  note  r  to  section  290. 

(p~)  "  Into  court "  probably  intended :  see  note  s  to  section  290. 

(q)  See  note  j  to  section  288. 

(r)  See  note  u  to  section  290. 

(«)  See  note  v  to  section  290. 
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ptoce  appointed  by  such  Judge,  (t)  then  such  Judge  on  proof 
of  service  of  the  order  and  appointment  having  been  made  four 
days  previous,  (it)  may  (v)  make  an  order  directing  execution 
to  issue  out  of  the  County  Court  or  out  of  a  Division  Court 
according  to  the  amount  due,  (w)  and  such  order  shall  with-. 
Out  any  previous  writ  or  process,  be  sufficient  authority  for 
the  clerk  of  either  of  such  Courts  to  issue  execution  for  levy- 
ing the  amount  due  from  such  garnishee,  (x)  20  Vic.  c.  57, 
s.  16. 

394.  (a)  The  Sheriff  or  Bailiff  to  whom  such  Writ  of  The  sheriff 

,    -w"'^     V   /  ....       or  Bailiff  to 

Execution  is  directed  shall  levy  the  amount  mentioned  in  the  levy  the 
said  Execution,  towards  satisfaction  of  the  Judgment  debt,  with  costs 
together  with  the  costs  of  the  proceeding,  (b)  to  be  taxed, 
and  his  own  lawful  fees,  according  to  the  practice  of  the 
Court  from  which  such  Execution  has  issued,  (c)     20  Vic. 
c.  57,  s.  16. 

295.  (d)  If  the  garnishee  disputes  his  liability,  (e)  then  Proceedings 
such  Judge  of  the  County  Court  may  (/)  order  that  the  ^J^. 
Judgment  creditor  shall  be  at  liberty  to  proceed  against  the  debt 
garnishee  according  to  the  usual  practice  of  the  County  or 
Division  Court,  as  the  case  may  require,  (g)  for  the  alleged 
debt  or  for  the  amount  due  to  the  Judgment  debtor  if  less 
than  the  Judgment  debt,   (A)  and  for  costs  of  suit,  (i) 
20  Vic.  c.  5-7,  s.  16. 

(t)  See  note  v>  to  section  290. 

(«)  i.  e.  Upon  proof  by  affidavit  of  service  four  days  previous. 

(»)  See  note  y  to  section  290. 

(u>)  See  note  z  to  section  290. 

(x)  On.    As  to  form  of  writs  of  execution :  see  note  a  to  section  290. 

(a)  Taken  from  C.  L.  P.  Act,  1857,  section  16. 

(b)  See  note  a  to  section  290. 

(c)  To  be  taxed,  by,  it  is  presumed,  the  proper  officers  of  the  court  Whence  the 
execution  issued. 

(a")  Taken  from  C.  L.  P.  Act,  1867,  s.  16. 
(e)  See  note  c  to  section  291. 
(/)  See  note  e  to  section  291. 

(g)  As  to  form  of  writ  in  the  superior  court:  see  E.  G.  pf.  Sch.  Ho.  47. 
(h)  See  note  g  to  section  291. 
(i)  See  note  h  to  section  291. 
26 
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amount 
within  the 
jurisdiction 
of  Division 
Courts. 


(A)  In  cases  in  the  County  Courts  when  the  amount 
Courts'when  claimed  as  due  from  any  garnishee  is  within  the  Jurisdiction 
of  a  Division  Court,  the  order  to  be  made  under  the  two  hun- 
dred and  eighty-ninth  section,  shall  -be  for  the  garnishee  to 
appear  before  the  Clerk  of  the  Division  Court  within  whose 
Division  the  garnishee  resides,  at  his  office,  at  some  day  to 
be  appointed  in  the  said  order  by  the  Judge  of  the  County 
Court;  (Z)  and  the  said  order  shall  be  served  on  such  garni- 
shee, (m)  and  if  the  garnishee  do  not  forthwith  (n)  pay  the 
amount  due  by  him  (o)  or  an  amount  equal  to  the  judgment 
debt,  (p)  and  do  not  dispute  the  debt  due  or  claimed  to  be 
due  from  him  to  the  judgment  debtor,  (q)  or  if  he  do  not 
appear  before  the  Division  Court  Clerk  named  in  the  order  at 
his  office  at  the  day  appointed  by  such  Judge,  (r)  then  such 
Judge,  on  proof  of  the  service  of  the  order  having  been  made 
four  days  previous,  (s)  may  (f)  make  an  order  directing 
execution  to  issue  out  of  the  Division  Court  of  the  Division 
in  which  such  garnishee  resides,  according  to  the  amount 
<3ue,  (u)  and  such  order  shall  without  any  previous  summons 
or  process,  be  sufficient  authority  for  the  Clerk  of  the  said 
Division  Court  to  issue  execution  to  levy  the  amount  due 
from  such  garnishee,  Qv )  and  the  bailiff  to  whom  such  Writ 
of  Execution  is  directed  shall  be  thereby  authorized  to  levy 
and  shall  levy  the  amount  mentioned  in  the  said  execution 
towards  satisfaction  of  the  judgment  debt,  together  with  the 
costs   of  the  proceeding  to  be  taxed,  and  his  own  lawful 


(k)  Taken  from  G.  L.  P.  Act  1857,  s.  4. 

(I)  See  note  I  to  section  292. 

(m)  As  to  what  is  sufficient  service  see  notes  m  and  o  to  section  289. 

(»)  See  note  r  to  section  290. 

(o)  See  notej  to  section  288. 

(p)  See  note  u  to  section  290. 

(j)  See  note  v  to  section  290. 

(r)  See  note  w  to  section  290. 

(s)  i.  e.  Upon  proof  by  affidavit  of  service  four  days  previous. 

(i)  See  note  y  to  section  290. 

(u)  See  note  z  to  section  290. 

(v)  Qu.  as  to  form  of  writ  of  execution  see  note  a  to  section  290. 
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fees;  (w)  but  if  the  garnishee  disputes  his  liability,  (x)  then 
such  Judge  may  (y)  order  that  the  judgment  creditor  in  the 
said  County  Court  shall  be  at  liberty  to  proceed  against  the 
garnishee,  according  to  the  practice  of  the  said  Division 
Courts,  (z)  for  the  alleged  debt  or  for  the  amount  due  to  the 
judgment  debtor  if  less  than  the  judgment  debt,  (a)  and  for 
costs  of  suit.  (6)    20  Vic.  c.  58,  s.  4. 

397.  (c)  Payment  made  by  or  execution  levied  upon  the  Payment  by 
garnishee  under  any  such  proceeding  as  aforesaid,  (d)  shall  be  a  yaM 
be  a  valid  discharge  to  him  as  against  the  judgment  debtor      c  arg 
to  the  amount  paid  or  levied,  («)  although  the  proceeding 

(mi)  See  note  a  to  section  290.  The  costs  it  is  presumed  are  to  be  taxed  by  the 
proper  officer. 

(x)  See  note  e  to  section  291. 

(y)  See  note  e  to  section  291. 

(s)  As  to  form  of  writ  in  the  superior  courts  see  R.  G.  pr.  Sch.  EFo.  47. 

(a)  See  note  g  to  section  291. 

(6)  See  note  h  to  section  291. 

(<0  Taken  from  Eng.  Stat.  IT  &  18  Vic.  cap.  125,  s.  65. 

(d)  The  mere  issue  of  the  attaching  order  is  clearly  no  defence  to  an  action 
brought  against  the  garnishee  by  the  judgment  debtor:  Lockwood  v.  Nash,  18  C. 
B.  636;  see  also  Denton  y.  Maitland  et  al,  11  Jur.  42.  It  was  at  one  time  supposed 
that  the  service  of  the  order  would  afford  a  defence :  Carr  v.  Baycroft,  4  U.  C. 
L.  J.  209 ;  McNaughton  v.  Webster,  6  IT.  C.  L.  J.  17.  But  it  is  now  settled  that  the 
garnishee  is  not  discharged  as  against  the  judgment  debtor  till  at  all  events  served 
with  a  judge's  order  for  the  payment  of  the  money :  Turner  et  al  v.  Jones,  lH.<tff, 
878 ;  -Newman  v.  Book,  4  C.  B.  N.S.  434 ;  McGinnis  v.  The  Corporation  of  Yorkwille, 
21  IT.  C.  Q.  B.  163,  171.  And  the  better  opinion  seems  to  be  that  until  payment 
made  or  execution  executed  under  the  order  to  pay,  the  garnishee  is  not  dis- 
charged: Blevins  v.  Madden,  11  U.  C.  C.  P.  195,  198  ;  Sykes  et  al  v.  The  Brockville 
and  Ottawa  R.  Co.  22  U.  C.  Q.  B.  459  ;  see  also  Magraih  v.  Hardy,  8  Scott,  627  ; 
Wesloby  v.  Day,  22  L.  J.  Q.  B.  418.  Payment  to  the  judgment  creditor  under  the 
attaching  order  and  before  the  order  to  pay  is  not  sufficient:  Turner  et  al  v.  Jones,  ■ 
1  H.  &  N.  878 ;  Clark  v.  Clark,  8  IT.  C.  L.  J.  107;  but  see  Cooper  v.  Brayne,  27  L. 
J.  Ex.  446 ;  Lochwood  v.  Nash,  18  C.  B.  636.  If  the  garnishee  after  moving  against 
the  order  voluntarily  pay  the  amount  attached,  his  rule  nisi  will  be  discharged 
with  costs:  Adair  v.  Wallace,  5  IT.C.  L.J.  113.  Payment  under  a  garnishee  order 
of  costs  pronounced  due  to  a  successful  party  by  decree  of  the  court  of  admiralty, 
held  to  be  a  satisfaction  of  the  debt :  The  Olive,  1  S w.  Adm.  423.  The  law  will 
never  compel  a  person  to  pay  a  sum  of  money  a  second  time  which  he  has  once 
paid  under  the  sanction  of  a  court  having  competent  jurisdiction :  Wood  v.  Dunn, 
L.  E.  2  Q.  B.  80. 

(e)  The  garnishee,  it  will  be  perceived,  is  by  the  act  of  his  creditor  the  judg- 
ment debtor  in  the  original  suit,  after  order  to  pay  and  payment  or  execution 
executed,  placed  in  a  situation  in  which  he  acquires  a  good  answer  to  any  action 
that  may  be  brought  against  him  by  his  creditor.    Upon  general  principles  it 
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should  be  afterwards  set  aside  or  the  judgment  be  revers- 
ed. (/)  19  Yk.  c.  43,  s.  198 ;  20  Vic.  e.  57,  s.  16;  20  tie- 
c.  58,  s.  4. 

Attachment      398.  (#)  There  shall  be  kept  at  the  several  offices  of  the 
kepftothe    Clerks  of  the  Crown  and  Deputy  Clerks,  and  at  the  several 
oierksof thl  County  Court  Offices,  a  debt  attachment  book,  and  in  such 
Deputies!"1    book  entries  shall  be  made  of  the  attachment  and  proceedings 
thereon,  with  names,  dates  and  statements  of  the  amount 
recovered  and  otherwise;  (JC)  and  the  mode  of  keeping  such 
books  shall  be  the  same  in  all  the  offices,  and  copies  of  any 
entries  made  therein  may  be  taken  by  any  person  upon  appli- 
cation to  the  proper  officer,  (t)    19  Vic.  c.  43,  s.  199. 

Costs  of  399.  (Jc)  The  costs  of  any  application  for  an  attachment 

cation!PP  "    of  debt  under  this  Act,  (V)  and  of  any  proceedings  arising 

from  or  incidental  to  such  application,  (m)  shall  be  in  the 

seems  that  where  such  answer  arises  before  judgment,,it  may  be  pleaded  to  the 
further  maintenance  of  the  action  or  juris  darrein  continuance,  if  after  plea  pleaded: 
section  98.  In  both  cases  the  plea  is  an  effectual  bar :  see  Webbr.  BiirreU,  i  C. 
B.  287,  303.  The  plea  it  seems  must  be  special  in  either  case,  and  may  be  the 
same  mutatis  mutandis  as  that  made  use  of  when  attachments  are  issued  from  the 
City  Court  of  London :  see  Nonell  v.  Bullett  et  at,  4  B.  &  M.  646 ;  Crosby  v.  Eether- 
'     ,  4  M.  <fc  G.  933. 


(/)  The  process  of  attachment  in  the  City  Court  of  London  could  only  Be 
resorted  to  when  the  cause  of  action  against  the  original  defendant  arose  within 
the  jurisdiction  of  the  court  from  which  process  issued :  In  re  Wadsaorih  and 
The  Queen  of  Spain,.  17  Q.  B.  171.  And  yet  it  was  held  that  a  garnishee  paying 
a  debt  under  a  judgment  of  the  court  could  not  be  afterwards  compelled  to  pay 
it  over  again  to  his  creditor,  upon  the  ground  that  the  original  cause  of  action 
arose  without  the  jurisdiction,  of  the  court :  Westoby  v.  Day,  2  El.  &  B.  606 ; 
Cooper  v.  Brcajnt,  27  L.  J.  Ex.  446. 

{g)  Taken  from  Eng.  Stat.  17  &  18  Vrc.  cap.  128,  s.  66. 

(A)  The  form  of  book  sanctioned  by  the  courts  has  columns  for  the  following 
information: — 1,  Name  of  plaintiff;  2.  Name  of  judgment  debtor ;.  3.  Amount  of 
judgment;  4.  Bate  of  judgment;  5.  Name  of  garnishee;  6.  Bate  of  order  for 
attachment;  7.  Amount  ordered  to  be  paid  by  garnishee;  8.  Bate  of  such  order; 
9.  Bate  of  order  for  execution  against  garnishee:;  10.  Bate  Of  order  that  judg- 
ment creditor  may  proceed- against  garnishee:  R.  S.-pr.  60,  and  schedule. 

(»')  Proper  officer,  i.  e.  the  officer  having  the  custody  of  the  particular  book 
from  which  copies  of  entries  are  required. 

(ft)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  67. 

(I)  The  words'  of  the'  section  thus:  far  comprehend  only  preliminary  pro- 


(m)  'Whether  these  words  could  be  taken  to  apply  to  proceedings  had  under 
the  English  enactment  corresponding  to  our  section  291  was  for  some  time  a  ques- 
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discretion  of  the  Court  or  Judge,  (re)    19  Vie.  e.  43,  s.  200. 

TO  COMPEL  SPECIFIC  DELIVERY  OP  CHATTELS. 

300.  (d)  The  Court  or  a  Judge  (p)  upon  the  applica-  specific  ae- 
tion  of  the  Plaintiff  in  any  action  for  the  detention  of  any  chattel  may 


tion.    It  has  since  been  held  that  they  do  not  apply  to  the  costs  of  such  pro- 
ceedings, and  that  they  abide  the  event:  see  note  A  to  section  291. 

(n)  In  The  Bank  of  Montreal  v.  Tarringlon,  3  U.  C.  L.  J.  185,  Sir  John  B.  Kobin- 
gon  made  an  order  for  the  garnishee  to  pay,  but  declined  to  order  costs,  "  on  the 
ground  that  this  is  a  special  provision  for  the  accommodation  of  the  creditor,  and 
therefore  it  is  enough  for  him  to  receive  the  designed  benefit  by  paying  for  it." 
Spragge,  V.  C.  in  mam  v.  Evans,  1  U.  C.  L.  J.  N.S.  19,  referring  to  the  case  of 
The  Bank  of  Montreal  v.  Yarrington,  said  that  "though  he  did  not  agree  with 
the  reason  (for  it),  yet,  as  it  was  the  rule  in  a  court  of  coordinate  jurisdiction,  it 
would  be  convenient  that  there  should  be  a  similar  one  in  this  court  (Chancery), 
and  that  he  should  therefore  follow  it  until  a  different  one  should  be  established, 
with  the  concurrence  of  the  other  members  of  the  court."  Evans  v.  Evans  after- 
wards «ame  on  before  the  full  Court  of  Chancery,  in  appeal,  when  Spragge,  V.  C. 
said  that  "  since  giving  his  judgment  he  had  conferred  with  one  of  the  common 
law  judges,  and  had  been  informed  by  him  that  it  is  now  the  practice  at  law  to 
grant  the  costs  of  a  garnishee  application  when  there  is  a  sufficient  fund  out  of 
which  to  pay  them;  and  he  accordingly,  in  oonformity  with  his  opinion  as 
expressed  at  chambers,  concurred  with  the  chancellor  in  reversing  the  previous 
decision:"  26.  p.  62.  Upon  an  application  by  a  judgment  creditor  for  an  order 
that  the  garnishee  should  appear  before  the  master,  the  costs  of  these  proceedings 
were  allowed  against  the  defendant  in  the  action,  and  not  against  the  garnishee : 
Doekrill  v.  Boylan,  2  Ir.  Jnr.  N.S.  368.  Upon  making  absolute  an  order  for  the 
garnishee  to  pay  over,  a  rule  was  granted  on  the  defendant  to  show  cause  why 
the  plaintiff  should  not  be  at  liberty  to  deduet  the  costs  of  the  proceeding  from 
the  sum  paid  in  by  the  garnishee :  lb.  380.  The  disposition  of  the  costs  may  be 
reserved  in  the  order,  giving  liberty  to  proeeed  by  writ:  Waldron  v.  Parrotl, 
9  Ir.  C.  L.  R.  176. 

(o)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  "78.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  47.  This  is  a  section 
which  in  some  degree  confers  equitable  jurisdiction  upon  the  courts  of  common 
law.  Courts  of  equity  have  from  a  very  early  period  compelled  the  return  of 
specific  chattels:  see  Pusey  v.  Pusey,  1  "Vern.  273;  Duke  of  Somerset  v.  Coolcson, 
3  P.  Wins.  389 ;  Saville  v.  Tankred.,  1  Ves.  101 ;  Fells  v.  Read,  3  Ves.  71;  Papillon 
v.  Voice,  2  P.  Wms.  470 ;  Ford  v.  Peering,  1  Ves.  jr.  72 ;  Duncomb  v.  Mayer,  8  Ves, 
319 ;  Jackson  v.  Butler  et  al,  2  Atk.  306 ;  Gibson  v.  Ingo,  6  Hare,  1 12 ;  Wood  v.  Row- 
cliffe,  3  Hare,  304 ;  Lingen  v.  Simpson,  1  S.  &.  S.  600.  It  has  been  the  practice 
of  courts  of  law  (especially  in  modern  times),  where  they  see  that  justice  requires 
the  interference  of  a  court  of  equity,  and  that  a  court  of  equity  would  interfere,  in 
every  such  case  to  save  parties  the  expense  of  proceeding  to  a  court  of  equity,  by 
giving  them  the  aid  of  the  equitable  jurisdiction  of  a  court  of  common  law  to 
enable  them  to  effect  the  same  purpose :  Phillips  et  al  v.  Clagett,  11  M.  &  ~W.  91,  per 
Abinger,  C.  J.  Courts  of  common  law  have  now,  under  this  section,  the  same 
jurisdiction  after  judgment  in  detinue  to  compel  the  return  of  a  chattel  as  a 
Court  of  Equity:  see  May  all  v.  Eigbey,  1  H.  &  C.  148. 

(p)  The  court  will  review  the  order  of  a  judge  made  under  this  section:  Chil- 
ton v.  Carringtonet  al,  15  C.  B.  730;  see  also  Qrugeonv.  Gerrard,  4  Y.  <fe  C.  119  • 
Phillips  el  al  v.  Clagett,  11  M.  &  W.  84;  see  further  note  w  to  section  48. 
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beiie™aad    c^atte')  (?)  may>  ^  ^e  or  ^eJ  see  ^*>  (r)  order  that  execu- 
tor, tion  shall  issue  for  the  return  of  the  chattel  detained,  without 
giving  the  Defendant  the  option  of  retaining  sueh  chattel 
upon  paying  the  valued  assessed,  (s)  and  may  order  that 
unless  the  Court  or  a  Judge  should  otherwise  direct,  the 
Sheriff  shall  distrain  the  Defendant  by  all  his  lands  and  chat- 
tels in  the  said  Sheriff's  County,  till  the  Defendant  renders 
such  chattel,  (<)  or  at  the  option  of  the  Plaintiff,  the  Court 
or  Judge  may  order  the  Sheriff  to  make  of  the  Defendant's 
Option  to      goods  the  value  of  such  chattel ;  (u)  but  the  Plaintiff  shall, 
he  p  am    .  e^er  jjy  flje  game  or  jjy  a  separate  Writ  or  Writs  of  Execu- 

(q)  This  section  is  intended  to  deal  with  the  ordinary  finding  of  a  jury  -which 
would  in  detinue  be  the  finding  of  so  much  for  value  and  so  much  for  dam- 
ages; whereupon  the  judgment  is  that  plaintiff  do  recover  the  chattel  or  the 
sum  assessed  as  the  value,  and  also  his  damages  and  costs.  In  such  a  case  a 
defendant  hitherto,  though  he  had  the  chattel  sued  for,  might  retain  it,  pay  the 
value,  and  so  obtain  the  chattel  for  himself,  and  might  detain  it  from  plaintiff, 
though  the  latter  set  a  much  higher  .value  upon  it  than  the  value  set  upon  it  by 
the  jury.  This  was  a  hardship ;  so  recourse  was  had  to  that  which  is  fair  and 
reasonable,  namely,  the  investment  of  the  courts  of  common  law  with  a  discretion 
which  the  legislature  thought '  should  be  exercised.  .  Therefore  it  is  enacted  in 
cases  where  it  would  be  unjust  or  improper  that  defendant  should  have  the  option 
of  paying  the  money  or  keeping  the  chattel,  the  court  or  a  judge  may  make  an 
order  taking  away  the  defendant's  option.  But  the  act  deals  with  a  case  of  option 
only,  and  if  the  value  of  the  chattel  be  not  found  by  the  jury  now  as  formerly, 
that  case  does  not  arise:  Chilton  v.  Carrington  et  al,  15  C.  B.  730.  Thus  where  at 
the  trial  of  an  action  of  detinue  for  a  lease  deposited  as  security  for  £150,  the 
parties  agreed  that  the  jury  should  be  discharged  from  finding  the  value  of  the 
lease,  and  a  judge  made  an  order  on  the  defendant  to  deliver  the  lease,  the  court 
rescinded  the  order:  lb.  Where  plaintiff  claims  distinct  parcels  of  goods,  the 
jury  should  assess  the  value  of  each. separately :  Sandford  v.  Alcoch,  10  M.  &  W. 
689.  Where  the  goods  have  been  redelivered,  the  jury  may  confine  their  assess- 
ment to  the  damages  for  the  detention :  Williams  v.  Archer,  5  O.B.3XS;  Crossfield 
et  ux.  v.  Such,  8  Ex.  159.'  Special  damage  may  be  recovered  if  laid  in  the  declara- 
tion :  lb.  Where  the  redelivery  is  after  the  commencement  of  the  action,  the  defen- 
dant should  plead  the  redelivery  in  bar  of  the  further  maintenance,  upon  which  the 
plaintiff  may  confess  the  plea  and  obtain  costs  up  to  that  time ;  otherwise  plaintiff 
will  obtain  a  verdict  and  the  costs  of  proceeding  to  trial:  Leader  et  alv.  Rhys, 
10  C.  B.  U.S.  369.  Where  a  party  places  a  definite  price  upon  a  chattel,  the 
court  or  a  judge  will  not  interfere  in  aid  of  that  which  is  a  mere  demand  in  money: 
Bowling  v.  Betjemann,  10  W.  E.  574;  s.  c.  2  Johns.  <fc  H.  644.  Formerly  detinue 
was  the  only  form  of  action  in  which  at  law  a  chattel  might  be  recovered  in 
specie  ;  but  the  like  remedy  may  now  be  had  in  an  action  of  replevin :  Con.  Stat. 
IT.  C.  c.  29. 

(r)  Clearly  discretionary. 

(«)  See  note  g,  supra. 

(I)  The  command  contained  in  the  writ  of  execution  closely  follows  the  lan- 
guage of  this  section:  see  form  of  execution,  R.  G.  pr.  Sch.  No.  57. 

(u)  Form  of  execution  in  this  case :  see  E.  G.  pr.  Sch.  No.  68. 
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tion  to  be  issued  in  the  ordinary  manner,  be  entitled  to  have  Damages, 

*  _  costs,  &c. 

made  of  the  Defendant's  goods  or  lands,  the  damages,  costs 
and  interest  in  such  action,  (v)'    19  Vic.  c.  43,  s.  201. 

THE  REVIVAL  OF  JUDGMENTS  AND  OTHER  PROCEEDINGS  BY  AND 
AGAINST  PERSONS  NOT  PARTIES  TO  THE  RECORD,  (a) 

(»)  In  detinue  for  railway  scrip  which  had  been  delivered  np  to  the  plaintiff 
under  judge's  order  after  action  brought,  Held  the  judge  was  warranted  in 
directing  the  jury  at  the  trial  that  in  estimating  the  damages  they  might  take 
into  consideration  the  difference  in  value  of  the  scrip  at  the  time  of  the  demand 
and  at  the  time  of  its  delivery  to  plaintiff  under  the  judge's  order :  Williams  v. 
Archer,  5  C.  B.  318.  Upon  the  trial  of  an  action  of  detinue  and  trover  for  shares 
it  was  arranged  that  the  damages,  £382,  found  by  the  jury  should  be  reduced  to 
a  nominal  amount  upon  the  defendant  delivering  up  the  shares.  Shares  of  a  like 
denomination  and  to  an  equal  amount  with  those  which  were  the  subject  of  the 
action  were  afterwards  tendered ;  but  the  market  value  having  greatly  fallen, 
plaintiff  sought  to  enforce  the  verdict.  Held  that  he  could  not  do  so,  that  the 
bargain  was  binding  upon  him ;  and  that  it  was  fulfilled  on  the  part  of  the  defen- 
dant by  tendering  similar  shares  to  those  which  were  the  subject  of  the  action : 
Jeffrey  v.  Oliver,  28  L.  T.  Rep.  231.  In  detinue  for  title  deeds  where  plaintiff 
shows  himself  clearly  entitled  to  the  deeds,  but  the  defendant  intending  to  do 
right,  has  given  them  up  to  another,  the  damages  should  not  as  of  pourse  be  the 
value  of  the  land,  but  left  to  the  decision  of  the  jury  under  all  the  circumstances : 
JReynolds  v.  Waddell,  12  U.  C.  Q.  B.  9.  In  detinue  for  a  watch  and  chain,  it  ap- 
peared the  defendant  had  obtained  possession  of  the  things  by  redeeming  them 
at  the  plaintiff's  request  from  a  person  with  whom  they  were  pledged,  and  that 
defendant  refused  to  give  them  up  on  payment  of  the  money  so  advanced,  claim- 
ing to  retain  them  for  a  further  sum  due  to  him  by  the  plaintiff  for  board,  and, 
after  verdict  for  plaintiff  for  the  full  value  of  the  articles,  it  was  shown  on  affida- 
vits that  before  the  trial  defendant  had  obtained  execution  against  plaintiff  for 
this  sum  in  the  Division  Court,  under  which  the  bailiff  by  plaintiff's  direction  had 
seized  this  watch  and  chain  in  the  defendant's  possession,  and  that  to  prevent 
their  being  sold  the  plaintiff  had  procured  some  one  to  advance  money  on  them, 
a  new  trial  was  ordered  without  costs,  unless  the  plaintiff  would  consent  to 
reduce  his  verdict  to  nominal  damages,  and  that  he  should  in  any  event  pay 
the  costs  of  the  application:  Johnson  v.  Lamb,  13  U.  C.  Q.  B.  508.  Detinue  held 
not  to  lie  against  a  clerk  of  a  Division  Court  for  goods  which  had  come  into 
his  possession  under  a  warrant  of  attachment,  without  at  all  events  showing 
that  defendant  before  action  was  made  acquainted  with  the  claim  of  the  plain- 
tiff, and  after  demand  refused  to  give  up  the  goods:  Clark  v.  Orr,  11  U.  C. 
Q.B.  426. 

(a)  At  common  law  a  presumption  arose  from  a  plaintiff's  delay  beyond  a  year 
to  issue  execution  that  his  judgment  either  had  been  satisfied  or  from  some 
supervening  cause  ought  not  to  be  allowed  to  have  its  effect.  After  such  delay 
therefore,  plaintiff  was  not  allowed  to  issue  execution  as  a  matter  of  course,  but 
was  driven  to  bring  a  new  action  on  the  judgment.  As  this  was  found  to  be 
unnecessarily  vexatious  and  oppressive,  the  writ  of  scire  facias,  which  had  been 
in  use  at  common  law  for  the  purpose  of  executing  judgment  in  real  actions  after 
the  delay  of  a  year  and  a  day,  was  adopted  by  the  Statute  "Westm.  IL  :  13  Ed.  I. 
St.  1,  c.  4B.  This  was  a  less  expensive  and  dilatory  course  for  plaintiff  and 
equally  affording  protection  to  defendant  if  he  had  any  cause  to  show  why  execu- 
tion should  not  issue :  Hiscocks  et  al  v.  Kemp,  3  A.  &  E.  679,  per  Denman,  C.  J  The 
scire  facias  was  a  writ  founded  on  some  matter  ef  record,  being  as  regards  judg- 
ment the  original  judgment  obtained  against  defendant:  Bac.  Abr.  Scire  Facias 
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Execution 


301.  (6)  During  the  liv£s  of  the  parties  to  a  judgment, 
without        or  of  any  of  them,  execution  may  be  issued  at  any  time  within 

Scire  Faeias  *  ,       .     .  "  . 

or  revival,  six  years  from  the  reeovery  of  the  judgment,  (c)  without  a 
revival  thereof  by  Scire  Facias,  or  by  "Writ  of  Revivor. 
20  Vic,  c  57,  s.  10 ;  20  Vie.  c.  58,  s.  1 ;  and  see  22  Vic.  c.  97. 


A.  If  the  party  was  prevented  from  suing  out  execution  by  a  writ  of  error,  or 
by  injunction,  the  year  did  not  begin  to  run  till  the  judgment  below  was  affirmed 
or  the  injunction  dissolved :  Howard  v.  Pitt  et  al,  1  Show,  402 ;  Winter  v.  IAghtbomd, 
1  Str.  301 ;  Michell  v.  Cue  et  vx.  2  Burr.  660.  The  year  was  if  there  was  no  stay  aa 
above  computed  from  the  day  of  signing  judgment :  Simpson  v.  Or  ay  et  we.  Barnes, 
197.  The  writ  of  error,  when  issued  after  the  expiration  of  the  year,  revived  the 
judgment  so  that  if  the  plaintiff  in  error  was  nonsuited  or  discontinued  or  the 
judgment  below  was  affirmed,  execution  might  have  issued  without  a  scire  foam  : 
Bellasis  v.  Hartford,  Cro.  Jac.  364.  It  was  a  rule  that  where  a  new  person  who 
was  not  a  party  to  the  judgment  derived  a  benefit  by  or  became  chargeable  to 
the  execution,  there  should  be  a  scire  faeias  to  make  himaparty  to  the  judgment: 
Penoyer  v.  Brace,  1  Ld.  Eayd.  245.  Thus  the  writ  lay  -either  between  the  original 
parties  to  the  judgment,  where  an  execution  had  not  been  issued  within  a  year 
and  a  day  from  the  signing  of  the  judgment  or  between  either  of  the  original 
parties  and  the  representatives  of  the  other  or  the  representatives  of  both,  when 
it  was  sought  to  make  parties  to  the  judgment  persons  other  than  the  original 
parties.  The  end  attained  by  means  of  scire  facias  in  any  of  these  cases  may  now 
be  attained  by  a  much  more  simple  and  speedy  mode  of  procedure.  In  this 
respect  the  sections  following  are  founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  ss.  82-85  inclusive. 

(i)  Taken  from  Eng.  Stat.  16  &  16  Vic.  cap.  76,  s.  128.  Founded  upon  the 
first  report  of  the  Common  Law  Commissioners,  s.  82.  This  section  applies  to 
judgments  existing  at  the  time  the  act  came  into  force :  Boodle  v.  Davis,  8  Ex, 
351.  Where  a  judgment  more  than  a  year  and  a  day  old  but  less  than  six  years, 
when  the  Eng.  C.  L.  P.  Act,  1852,  came  into  operation,  had  not  been  revived  by 
scire  faeias,  it  was  held  that  execution  eince  the  C.  L-  P.  Act  might  issue  without 
any  revival  of  such  judgment :  lb. 

(c)  A  scire  facias  to  revive  a  judgment  before  this  aot  was  either  between  the 
original  parties  to  the  suit  or  between  new  parties.  The  present  section  has 
reference  more  particularly  to  the  former.  If  plaintiff  before  this  act  omitted  for 
a  year  and  a  day  to  issue  execution  on  his  judgment,  a  scire  facias  became  neces- 
sary. But  where  execution  had  been  taken  out,  though  not  executed  within  a 
year  after  judgment,  the  scire  facias  was  rendered  unnecessary:  Simpson  v. 
Heath,  7  Dowl.  P.  C.  832 ;  Greenshields  v.  Harris,  9  M.  &  W.  774 ;  Franklin  v. 
HodgMnson  et  al,  8  D.  &  L.  554 ;  Holmes  v.  Newlands,  5  Q.  B.  634 ;  but  see 
SewellY.  Thompson.  E.  T.  2  Vic.  MS.  E.  <fe  H.  Dig.  "Scire  Facias,"  5;  Wilson 
v.  Jamieson,  E.  T.  7  Vic.  MS.  lb. ;  Hall  v.  Boulton,  9  U.  C.  L.  J.  21.3.  If  dnrin| 
the  six  years  limited  by  this  act  a  writ  of  execution  be  sued  out,  returned 
and  filed,  the  same  consequences  follow  as  if  under  the  old  practice  a  writ  had 
been  sued  out  within  a  year :  Jenkins  v.  Kerby  et  al,  2  U.  C.  L.  J.  U.  S.  164, 
The  Commissioners  were  of  opinion  that  the  limit  of  a  year  and  a  day  "  was 
Jiot  founded  on  good  reason."  They  recommended  that  by  analogy  to  the 
Statute  of  Limitations  in  the  case  of  simple  contract  debts,  bix  years  should 
be  the  period  within  which  execution  might  issue  upon  a  judgment  without 
revival.  The  necessity  for  a  scire  facias  or  writ  of  revivor,  as  i,t  is  termed 
in  this  act,  (ss.  805-308)  after  six  years  have  elapsed,  may  be  waived  by  oral 
agreement  of  the  parties  or  consent  of  defendant :  Miscodes  el  al  v.  Kemp,  3  A.  & 
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303-  (d)  In  case  it  becomes  necessary  to  revive  a  judg-  Application 

v   J  »         «  i~    for  revival 

ment,  either  by  reason  of  lapse  of  time  (e)  or  of  a  change  by  of  judgment 

i.         iti  •  *ii  i-  1 1  and  exeeu- 

death  or  otherwise  of  the  parties  entitled,  or  liable  to  execu-  turn  tnere- 
tion,  (/)  the  party  alleging  himself  to  be  entitled  to  execu-  upon' 
tion  (g)  may  either  sue  out  a  Writ  of  Kevivor  in  the  form 
hereinafter  mentioned,  (h)  or  apply  to  the  Court  or  a  Judge 
for  leave  to  enter  a  suggestion  upon  the  roll,  to  the  effect  that 
it  manifestly  appears  to  the  Court  that  such  party  is  entitled 
to  have  execution  of  the  judgment,  and  to  issue  execution 
thereupon,  (z) 

E.  676 ;  Morgan  v.  Burgess,  1  Dowl.  IS.  S.  850.  Execution  issued  after  the  time 
limited  without  a  writ  of  revivor  is  voidable,  not  void :  Goodtitle  v.  Badlitle, 
9  Dowl.  P.  C.  1009 ;  Blanchenay  v.  Burt  et  al,  4  Q.  B.  101 ;  McNaUy  v.  Stephetis, 
Tay.  Kep.  263. 

(d)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  129.  Founded  upon  the  first 
report  of  the  Common  Law  Commissioners,  section  83. 

(e)  i.  e.  After  the  expiration  of  six  years  from  the  recovery  of  judgment : 
section  301. 

(/)  See  note  o  to  section  301. 

(g)  An  application  made  at  chambers  must  be  taken  to  be  made  on  the  pa  'i  of 
the  person  who  professes  to  apply,  and  in  the  character  in  which  he  is  des- 
cribed, unless  evideuee  to  the  contrary  be  produced :  Swan  v.  Cleland,  2  U.  C. 
L.  J.  235.  Thus  where  application  was  made  under  this  section  by  the  widow 
and  executrix  of  a  deceased  conusee,  though  a  person  apparently  her  husband 
was  joined  with  her,  and  it  was  therefrom  argued  that  she  had  married  a  second 
time,  but  no  affidavit  to  that  effect  was  produced,  the  argument  was  held  to  be  of 
no  avail:  lb.  According  to  the  English  authorities  the  party  applying,  if  an 
executor,  should  show  that  probate  has  been  taken  out :  Vogel  et  al  v.  Thompson, 
1  Ex.  60. 

(h)  i.  e.  In  section  305. 

(i)  Two  courses  are  thus  pointed  out — either  to  apply  for  leave  to  enter  a  sug- 
gestion that  it  manifestly  appears,  <Jec„  or  to  issue  a  writ  of  revivor  by  means  of 
which  the  right  to  issue  execution  must  be  made  to  appear.  Though  the  former 
be  attempted,  if  unsuccessful  the  party  applying  will  be  still  at  liberty  to  try  the 
latter :  section  304.  It  is  not  said  whether  or  not  the  suggestion  if  allowed  can 
be  traversed  by  defendant :  see  note  i  to  section  134.  From  the  use  of  the  words 
"  it  manifestly  appears  to  the  court  that  such  party  is  entitled  to  have  execution, 
Ac.,"  it  is  presumed  that  on  the  application  to  enter  the  suggestion  the  truth  of 
the  proposed  suggestion  will  be  tried,  and  that  unless  it  "  manifestly  appear"  that 
the  party  is  entitled  to  issue  execution  the  leave  will  not  be  given,  and  when 
given  will  not  be  open  to  a  traverse ;  see  section  304.  If  this  be  the  proper  conr 
struction  of  the  section,  it  may  be  found  to  differ  from  the  corresponding  section 
85  of  the  Ejectment  Act,  which  expressly  provides  for  the  trial  of  a  suggestion 
after  trial  and  before  execution,  when  denied  by  the  defendant.  The  writ  if  to 
revive  a  judgment  less  than  ten  years  old,  shall  be  allowed  without  any  rule  or 
order.  If  more  than  ten  years  old,  then  not  without  a  rule  or  order.  If  more 
than  fifteen  years  old,  not  without  a  rule  to  show  cause :  section  309.  The  execu- 
tors of  an  administrator  are  not  entitled  to  revive  a  judgment  more  than  fifteen 
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Suohappii-       309!.  (k)  Such  leave  shall  be  granted  by  the  Court  upon 

summons  or  a  rule  to  shew  cause,  or  by  a  Judge  upon  a  summons  Q)  to 

cause." 6heW  be  served  according  to  the  practice  of  the  Court,  (m)  or  in 

such  other  manner  as  the  Court  or  Judge  directs,  (n)  and 

the  rule  or  summons  may  be  in  the  form  (A)  No.  9,  or  to  the 

like  effect,  (o)     19  Vic.  c.  43,  s.  203. 

if  the  Court  3041.  (joi)  In  case  it  manifestly  appears  upon  such  appli- 
cation, that  the  party  making  the  same  is  entitled  to  execu- 
tion, (q)  the  Court  or  Judge  (f)  shall  allow  such  suggestion  as 
aforesaid  to  be  entered  in  the  form  (A)  No.  10,  or  to  the  like 
effect,  (s)  and  execution  to  issue  thereupon,  («)  and  shall 
order  whether  or  not  the  costs  of  such  application  shall  be 

And  if  not.    paid  to  the  party  making  the  same ;  (u)  and  in  case  it  does 

years  old  by  entering  a  suggestion  under  this  section:  Croft  v.  Foulkes,  30  L.  T. 
Rep.  241.  And,  per  Crompton,  J.,  "  The  act  does  not  allow  those  who  have  an 
equitable  interest  only  to  come  in :"  lb. 

(A)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  129. 
■    (Z)  The  concurrent  jurisdiction  of  the  court  and  a  judge  in  chambers  is  here 
remarkably  clear :  "By  the  court  upon  a  rule  to  show  cause  or  by  a  Judge  upon 
a  summons,"  &o. 

(m)  The  practice  to  which  reference  is  made  is  not  free  from  doubt.  It  may 
be  either  the  present  practice  as  to  rules  and  summonses  generally,  or  rules  and 
summonses  to  show  cause  why  a  party  proceeding  by  set.  fa.  should  not  have 
judgment.  The  latter  seems  to  be  intended.  Personal  service  is  not  necessary  if 
it  can  be  shown  that  defendant  is  purposely  avoiding  service :  Dixon  v.  ThoroU,_ 
9  Dowl.  P.  C.  827,  and  the  service  may,  it  would  seem,  be  made  on  a  defend-' 
ant  though  residing  out  of  the  jurisdiction  of  the  court :  Stockport  v.  Hawkins, 
1  D.  &  L.  204. 

(n)  This  provision  will  enable  the  party  taking  proceedings  to  continue  his 
proceedings,  though  defendant  be  concealed  within  the  jurisdiction,  or  be  resident 
without  the  same.  Thus,  where  it  was  shown  that  defendant,  having  houses  in 
Liverpool,  had  left  England  for  America,  notice  of  the  sale  stuck  up  hi  the  office 
of  the  court  and  served  on  defendant's  tenants  in  Liverpool,  was  directed  to  be 
sufficient  service  of  the  rule  on  defendant:  Macdonald  v.  Maclaren,  11  M.  & 
W.  465. 

(o)  The  forms,  whenever  they  can  be  followed,  should  be  adopted.  The  use  of 
the  words  "  to  the  like  effect "  is  intended  to  admit  of  a  departure  from  necessity. 

{p)  Taken  from  Eng.  Stat.  15  &  16  Vic.  c.  16,  s.  130. 

( q)  The  application  to  enforce  a  judgment  more  than  twenty  years  old  must 
state  circumstances  to  shew  a  prima  facie  right  on  the  part  of  the  applicant: 
Loveless  v.  Richardson,  4  W.  R.  617. 

(r)  See  note  w  to  section  48. 

(s)  See  note  o  to  section  303,  supra. 

(()  As  to  execution's  generally :  see  ss.  238,  239. 

(«)  Qu.  It  the  order  be  silent  as  to  costs,  will  the  party  applying  be  deprived 
of  costs  ?  The  general  rule  is  that  in  such  case  each  party  shall  pay  his  own 
costs. 
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not  manifestly  so  appear,  the  Court  or  Judge  stall  discharge 
(he  rule  or  dismiss  the  summons  with  or  without  costs ;  (u) 
but  in  the  last  mentioned  case,  the  party  making  the  applica- 
tion shall  be  at  liberty  to  proceed  by  Writ  of  Revivor  or 
action  upon  the  Judgment,  (w)     19  Vic.  c.  43,  s.  204. 

305.  (a)  The  Writ  of  Revivor  (J)  shall  be  directed  to  Writ  of  Ke- 

««w»    \    /  *■  '  t  vivor  and 

the  Dartv  called  upon  to  shew  cause  why  execution  should  proceedings 

r       J  r  ,  thereon. 

not  be  awarded,  (c).and  Bhall  bear  teste  on  the  day  it  is 
issued,  («!)  and  after  reciting  the  reason  why  such  writ  has 
become  necessary,  (e)  it  shall  call  upon  the  party  to  whom  it 
is  directed,  to  appear  within  ten  days  after  service  there- 
of (/)  in  the  Court  out  of  which  it  issues,  (g)  to  shew  cause 

,    («)  See  note  u  to  this  section. 

(w)  A  party  suing  upon  a  judgment  of  the  court  will  not  be  entitled  to  any 
costs  unless  the  court  otherwise  order:  section  323  of  this  act. 

(a)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  131.  Founded  upon  the 
first  report  of  the  Common  Law  Commissioners,  sections  84,  85. 

(6)  This  is  the  name  of  a  new  writ  in  many  respects  partaking  of  the  nature  of 
a  scire  facias,  such  as  hitherto  used.  It  is  indeed  the  sci.  fa.  under  a  new  name,- 
or  more  properly  an  improved  sci.  fa.  But  though  the  old  writ  of  scire  facias 
is  to  some  extent  superseded,  it  is  not  abolished:  see  section  311.  A  sci.  fa.  on 
a  judgment  has  been  held  to  be,  not  a  mere  continuation  of  a  former  suit,  but  the 
origin  of  a  new  right :  Farrell  v.  Gleeson  etal,  11  CI.  <fc  Fin.  702.  The  writ  must  be 
sued  out  of  the  court  in  which  the  judgment  is  entered :  Com.  Dig.  Pleader,  3  L.  3. 
The  writ  is  in  the  nature  of  an  action,  because  the  defendant  may  plead  to  it ; 
2  ffms.  Saund.  7,  note  4.    As  to  to  the  pleadings :  see  note  n  to  section  307. 

(c)  This  is  a  new  feature,  the  sci.  fa.  having  been  always  directed  to  the  sheriff, 
whose  duty  it  was  to  make  known  the  writ  to  defendant.     Hence  its  name. 

(d)  Same  as  writ  of  summons :  section  24. 

(e)  The  writ  should  follow  the  judgment :  Pardon  v.  Hall,  2  Salk.  598.  The 
judgment  should  be  recited:  Preston  v.  Perton,  Cro.  Eliz.  817.  It  is  sufficient  to 
set  out  the  recuperavil  in  general  terms :  Fowler  et  al  v.  Rickerby  et  al,  9  Dowl. 
P.  C.  682.  If  the  writ  omit  to  recite  why  it  became  necessary,  it  may  be  set 
aside  as  irregular :  Gallusia  v.  Butler,  3  U.  C.  L.  J.  108.  A  variance  fromrthe 
judgment,  as,  for  example,  in  the  sum  recovered  is  error,  if  it  appear  on  the  face 
of  the  record:  Kilbourm.  Trot,  Cro.  Eliz.  855;  Mara  v.  Quinn,  6  T.  R.  5.  A 
writ  of  a  judgment  of  assets  quando  acciderint  would  be  bad  if  it  pray  execu- 
tion against  assets  generally :  Mara  v.  Quinn,  6  T.  R.  1 ;  see  also  Smith  et  al  v. 
Tateham  et  al,  2  Ex.  205.  The  writ  may  be  amended  so  as  to  make  it  corres- 
pond with  the  record:  Braswell  v.  Jeco,  9  East.  316;  and  this  even  after  a  plea 
of  nul  tiel  record :  Parkins  v.  Petit,  2  B.  &  P.  275;  Holland  v.  Phillipps,  10  A. 
<fe  E.  149  ;  or  may  be.  quashed  on  the  application  of.  plaintiff:  Oliverson  et  al  v. 
Latour,  7  Dowl.  P.  C.  605 ;  but  only  on  payment  of  costs,  if  defendant  has  ap- 
peared :  R.  6.  pr.  59. 

(/)  Same  as  summons:  see  Schedule  A,  No.  1. 

(17)  "Which  must  be  the  court  in  which  the  original  action  was  brought:  2  Wms. 
Saund.  72  a ;  see  also  R.  G.  pr.  60. 
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why  the  party  at  whose  instance  it  is  so  issued  should  not 
have  execution  against  the  party  to  whom  sueh  writ  is 
directed,  and  it  shall  give  notice  that  in  default  of  appear, 
ance,  the  party  who  issues  such  writ  may  proceed  to  execu- 
tion. (K)     19  Vic.  c.  43,  s.  205. 

Form  of  306.  (0  Such  writ  may  be  in  the  form  (A)  No.  11,  or 

Wrtt-  to  the  like  effect,  (j")  and  may  be  sued  out  and  served  in  any 

County,  and  otherwise  proceeded  upon,  whether  in  Term  or 

Vacation,  in  the  same  manner  as  a  Writ  or  Summons,  (kj 

19  Vic.  o.  43,  s.  205. 

F«uein  3©7.   (0  The  venue  in  a  declaration  upon  such  Writ 

such  eases.    may  |>e  jaj^  jQ  tjje  County  in  which  the  Writ  has  been  sued 

out;    and  the  pleadings  and   proceedings   thereupon,  and 

the  rights  of  the  parties  respectively  to  costs,  shall  be  the 

same  as  in  an  ordinary  action,  (re)    19  Vic.  c.  43,  s.  205. 

(A)  The  object  of  the  writ  is  to  enforce  a  judgment  by  the  issue  of  execution 
after  the  judgment  has  for  a  certain  period  Iain  dormant :  see  note  a  to  section 
SOI.  It  is  for  the  party  to  whom  the  writ  is  directed  to  show  cause  why  the 
judgment  should  not  be  enforced  against  him.  This  he  is  enabled  to  do  by  appear- 
ing and  pleading  his  defence.  If  he  neglect  to  appear  judgment  may  be  signed 
against  him  for  default  of  appearance.  Judgment  so  signed  will  carry  costs: 
section  320.  It  is  ordered  that  no  judgment  shall  be  signed  for  non-appearance 
to  a  sol.  fa.  without  leave  unless  the  defendant  has  been  summoned  (K.  G.  pr. 
61),  but  the  judgment  may  be  signed  by  leave  after  eight  days  from  the  return 
of  one  set  fa. :  lb. 

(i)  Taken  from  Eng.  Stat.  18  <fe  16  Tic.  cap.  76,  s.  181. 

(J)  The  writ  may  be  amended:  see  note  e  to  section  305.  A  second  writ 
would  seem  to  be  necessary  if,  after  judgment  obtained  on  the  first,  six  years  be 
allowed  to  elapse  without  execution;  Walker  v.  Thelluson,  1  DowL  U.S.  578. 

(Jc)  Qu.  Is  it  in  the  power  of  the  plaintiff  in  the  writ  of  revivor  to  issue  either 
a  capias :  see  Agassiz  et  ux.  v.  Palmer,  5  M.  &,  G.  697. 

(I)  Taken  from  Eng.  Stat.  16  &  16  Tic.  cap.  16,  s.  131. 

(n)  TSo  party  can  plead  matters  which  might  have  been  set  up  as  a  defence  to 
the  original  action:  Aliens  v.  Andrews,  Oro.  Eliz.  283;  MiddlHon  v.  Bill,  lb. 
688;  Westv.  Sutton,  1  Sal]?.  2;  Wheatlet/Y.  Lane,  \  Wms.  Saund.  219  c;  Bradley 
et  al  v.  Eyre  et  al,  11  M.  &  W.  451 ;  Holmes  v.  Newlands,  6  Q.  B.  367  ;  Philipson 
v.  Earl  of  Egremont,  6  Q.  B.  587 ;  nor  can  a  party  who  did  not  avail  himself  of 
the  opportunity  of  pleading  in  bar  to  the  original  action  afterwards  so  plead  to 
the  writ  of  revivor  founded  upon  the  judgment  obtained  in  the  original  action: 
Skellon  v.  Hawling,  1  Wils.  258 ;  Rock  v.  Leighton,  1  Salk.  309 ;  Earle  v.  Einton, 
2  Strange,  732.  But  a  defendant  may  plead  anything  done  under  the  original  judg- 
ment that  exonerates  him  from  liability:  Clerk  v.  Withers,  2  Lord  Rayd.  1076; 
Holmes  v.  Newlands,  5  Q.  B.  370 ;  and  there  may  be  a  plea  of  fraud  to  the  original 
judgment:  Dodgson  v.  Scott,  2  Ex.  457;  Thomas  v.  Williams,  3  Dowl.  F.  C.  665; 
Bosanguet  v.  Graham,  6  Q.  B.  601,  n. 


bs.  308, 309.]  writs  or  revivor.  413 

308.  Co)  Notice  in  writing  to  the  Plaintiff,  his  Attorney  Notice  to  be 

tij-  •        /■  -n      •    a  sufficient 

or  agent,  shall  be  sufficient  appearance  to  a.  Writ  of  Hew-  appearance. 
vor.  (p)    19  Vic.  o.  43,  s.  205. 

309.  (V)  A  Writ  of  Revivor  to  revive  a  judgment  (r)  Age  of  judg- 

,,,„,        ,,         i.i  i  ment  as  res- 

leas  than  ten  -years  old,  shall  he  allowed  without  any  rule  ov  pects  writs 

of  Revivor 

order ;  (s)  but  if  more  than  ten  years  old,  then  not  without  a 
rule  of  Cowt  or  Judge's  Order ;  (/)  and  if  more  than  fifteen 
years  old,  not  witliout  a  rule  to  shew  cause,  (ra)  19  Vic.  c. 
43,.  S.  207. 

(o)  Taken  from  Eng.  Stat.  16  &  16  Vio.  cap.  76,  a.  133. 

(p)  This  provision  as  to  appearance  by  notice  is  taken  from  section  133  of  Eng. 
C.  L.  P.  Act,  1852,  and  is  repeated  in  E.  G.  pr.  62.  The  notice,  if  by  attorney,  may 
be  in  this  form :  Title  of  court  and  cause — Take  notice,  that  I  appear  for  the 
defendant  to  the  writ  of  revivor  issued  in  this  cause. 

(?)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  134. 

(r)  This  section  provides  for  the  revival  of  three  descriptions  of  judgments : — 

Mrst.  Those  more  than  six  but  less  than  ten  yeaTS  old,  as  to  which  the  writ 
may  issue  without  any  rule  or  order. 

Second.  Those  more  than  ten  but  less  than  fifteen  years  old,  as  to  which  a  rule 
of  court  or  judge's  order  may  be  obtained  ex  parte. 

Third.  Those  more  than  fifteen  years  old,  as  to  which  a  rule  to  show  cause 
must  be  obtained. 

Whether  a  judgment  more  than  twenty  years  old  can  be  revived  is  a  question : 
Williams  v.  Welch  et  at,  S  D.  <fe  h.  565 ;  Con.  Stat.  V.  C.  cap.  78,  s.  1.  Supposing  a 
rule  to  exist  that  it  cannot,  payment  of  interest  within  twenty  years  would  take 
the  case  out  of  such  a  t uie :  Wiltiams  v.  Welch  el  at,  3  D.  &  L.  56,  per  Williams,  J. 
After  twenty  years  have  elapsed'  the  Statute  Of  Limitations  prima  facie  applies : 
Loveless  v.  MchardsOn  etdl,  2T  L.  T»  Eep.  192;  s.  c.  2  Jur.  K<  S.  7f6;  s.  c.  4  W. 
E.  617. 

(s)  Upon  filing  a  precipe,  it  is  presumed* 

(t)  The  words  "  rule  of  court  or  judge's  order"  seem  to-  exclude  the  inference 
that  the  rule  in  this  case  might  be  a  side  bar  rule. 

(«)  To  obtain  a  rule  under  this  provision,  without  doubt  an  affidavit  will  be 
required.  It  should  show  a  prima  facie  right  to  that  which  is  asked :  Loveless  v. 
Richardson  et  at,  27  L.  T.  Eep,  192.  It  should  be  that  of  plaintiff  himself,  if  he 
be  the  party  applying  or  that  of  the  person  who  was  his  attorney  at  the  time  the 
judgment  was  obtained :  The  Duke  of  Norfolk  v.  Leicester,  1  M.  &  W.  204.  If  the 
party  applying  be  the  representative  of  the  original  plaintiff  an  affidavit  by  the 
attorney  seeking  to  enforce  the  judgment,  though  not  the  attorney  of  the  original 
plaintiff,  may  be  received :  Smith  v.  Mee,  1  D'.  &  L.  907.  And  semble— the  rule 
that  a  matter  cannot  be  agitated  twice  does  not  apply  to  the  case  of  an  applica- 
tion to  issue  a  scire  facias  upon  fresh  materials :  Houston  v.  Scott,  2  Ex.  457.  The 
omission  to  sue  out  a  scire  facias  when  made  necessary  by  this  seotion  would  be 
a  defect  so  material,  that  it4inight  be  taken  advantage  of  at  any  time:  see  Good- 
title  v.  Sadtitle,  9  Dowl.  P:  C.  1009.  The  judgment  cannot  be  impeached  on 
showing  cause  against  the  rule,  but  a  cross  motion  to  set  aside  the  judgment 
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Against  310.  (y)  Proceedings  against  Executors  upon  a  Judg- 

to  a^aetsSi^s  "lent  of  assets  in  futuro  (vi)  may  be  had  and  taken  in  the 
futwo.         manner  herein  provided  as  to  Writs  of  Revivor,  (x)    19  Vic. 

o.43,s.216. 
certain  311.  (a)  All  Writs  of  Scire  Facias  against  bail  on  a 

scfreFacias  recognizance,  (6)  or  against  members  of  a  Joint  Stock  Corn- 
should  be  made:  Thomas  v.  Williams,  S  Dowl.  P.  C.  655.  Substitutional  service 
of  the  rule  allowed  where  the  defendant  was  out  of  the  country,  but  had  property 
in  the  country  at  the  time  of  the  granting  of  the  rule :  Macdonald  v.  Maclaren, 
11  M.  &  W.  465. 

(v)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  91. 

(to)  In  an  action  against  an  executor  if  he  plead  plene  administravit,  it  is  for 
plaintiff,  if  the  plea  be,  sufficient,  either  to  admit  or  deny  it.  If  he  admit  it  he 
takes  judgment  and  prays  that  the  debt  maybe  levied  of  such  assets  as  may 
"  afterwards  "  come  to  the  hands  of  the  executor  to  be  administered :  Noell  et  al 
v.  Nelson,  2  Wins.  Saunders,  219,  u.  2.  But  if  plaintiff  deny  the  plea,  and  the 
issue  be  found  against  him,  he  cannot  have  this  form  of  judgment:  lb.  217,  n.  1. 
Supposing  plaintiff  to  admit  the  plea  and  to  enter  up  judgment  guando  acciderint,  if 
assets  do  come  to  the  hands  of  the  executor,  plaintiff  may  proceed  under  this  section 
by  writ  of  revivor.  The  proof  of  the  executor  having  received  assets  is  always 
confined  to  a  period  subsequent  to  the  judgment :  Taylor  v.  Holman  et  al,.  cited  Bull, 
N.  P.  1 6  9,  a.  It  is  right  that  such  should  be  the  rule  of  law,  for  if  the  creditor  were 
permitted  to  litigate  a  second  time,  that  which  has  been  once  settled  between 
the  parties  either  by  verdict  or  admission,  an  executor  would  be  harrassed  and 
involved  in  infinite  expense  and  litigation :  Mara  v.  Quin,  6  T.  R.  6,  per  Lord 
Kenyon,  C.  J.  However,  it  was  observed  by  Lord  Kenyon,  that  it  occurred  to 
him  on  looking  into  the  precedents  that  the  ordinary  mode  of  entering  up  a 
judgment  of  assets  quando  acciderint  was  not  correct,  for  as  on  the  issue  of  plene 
administravit,  no  evidence  could  be  given  of  assets  after  the  writ  sued  out,  and 
if  the  judgment  were  to  affect  assets  received  after  the  judgment,  there  was  an 
interval  between  the  commencement  of  the  action  and  the  judgment,  in  which,  if 
the  executor  received  any  assetB,  they  could  not  be  taken  at  all  Therefore  it 
was  his  opinion  that  the  judgment  should  be  so  entered  up  as  to  reach  all  assets 
received  by  the  executor  after  the  time  of  suing  out  the  writ.  Whereupon  Mr. 
Justice  Ashurst  observed  that  as  the  plea  of  plene  administravit  was  that  "  the 
executor  hath  not  nor  had  at  the  time  of  the  suing  out  of  the  writ,  nor  at  any 
time  since,  any  assets,  &c."  he  saw  no  objection  to  the  plaintiffs  replying  to  the 
latter  part  of  the  plea,  "  that  the  executor  had  assets  since,  dec,"  if  the  facts  were  so: 
lb.  10.  The  judgment  of  assets  quando  acciderint  embraces  not  only  the  assets 
received  by  the  executor  after  that  judgment  is  signed,  but  also  such  assets  as 
came  into  or  ought  to  be  in  his  hands  between  the  issuing  of  the  writ  or  the  plea 
and  the  judgment,  in  the  course  of  administration :  Smith  et  al  v.  Tateham  et  al, 
2  Ex.  206.  If  upon  the  writ  of  revivor  assets  be  found  in  part,  plaintiff  may  have 
judgment  to  recover  that  part  instanter,  and  the  residue  of  the  demand  in  future : 
Mel  et  al  v.  Nelson,  2  Wms.  Saund.  226. 

(x)  All  the  proceedings  necessary  under  the  old  practice  will  be  found  reported 
at  length  in  Noel  et  al  v.  Nelson,  2  Wms.  Saund.  214. 

(a)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  132.  This  section  is  so 
framed  as  to  recognise  a  distinction  between  writs  of  revivor  and  scire  facias. 

(i)  See  Foster  on  "  Scire  Facias,"  303 ;  also  R.  G.  pr.  60. 
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pany  or  other  body,  or  upon  a  Judgment  recorded  against  a  ^J^p™^ 
public  officer  or  other  person  sued  as  representing  such  Com.  mite  man- 
pany  or  body,  or  against  such  Company  or  body  itselt,  (c)  of  Eevivor. 
and  all  such  Writs  by  or  against  a  husband  to  hare  execution 
of  a  Judgment  for  or  against  a  wife,  (d)  or  for  restitution 
after  a  reversal  on  Error  or  Appeal,  (e)  or  upon  a  suggestion 
of  further  breaches  after  Judgment,  or  for  any  penal  sum 
pursuant  to  the  Statute  passed  in  the  Session  holden  in  the 
eighth  and  ninth  years  of  the  reign  of  King  William  the 
Third,  intituled  An  Act  for  the  better  preventing  frivolous 
and  vexations  suits,  (/)  shall  be  tested,  directed  and  pro- 
ceeded upon  in  like  manner  as  Writs  of  Revivor,  (g)  19  Vic. 
c.  43,  s.  206. 

812.  (K)  In  case  of  the  death  of  any  one  or  more  of  the  Proceedings 
.  ■         i  ••j.tj         i.  *y Writ  oi 

Defendants  in  any  action,  against  whom  a  joint  Judgment  Eevivor 

has  been  entered,  in  any  Court  of  Record,  the  Plaintiff  or  rePresenta- 

Plain tiffs,  or  the  survivor  or  survivors  of  them,  or  the  execu-  ceaTea  joint 

tor  or  administrator  of  a  sole  Plaintiff  or  of  the  survivor,  may  authorised? 

proceed  by  Writ  of  Revivor  against  the  representatives  of 

of  such  Defendant  or  Defendants,  (i)  or  by  an  application  to 

(c)  Aa  to  scire  facias  against  members  of  a  public  company:  see  Clowes  et  al  v. 
Brtttdl,  11  M.  <fe\V.  461;  Scott  v.  The  TJxbridge  and  Rickmansworth,  R.  Co.  L.  B. 
1  C.  P.  696 ;  Ilfracombe  R.  Co.  v.  The  Devon  and  Somerset  R.  Co.  L.  E.  2  C.  P.  15 ; 
Williams  r.  Sidmouih  Railway  and  Harbour  Co.  L.  R.  2  Ex.  284 ;  Rigby  et  al  y. 
Dublin  Trunk  Connecting  R.  Co.  L.  R.  2  C.  P.  586;  Shrimplon  v.  The  Sidmouth  R. 
Co.  L.  R.  S  C.  P.  80. 

(d)  See  Foster  on  Scire  Facias,  156. 

(e)  See  Foster  on  Scire  Facias,  64. 

(/)  See  Foster  on  Scire  Facias,  31 ;  also  section  148  of  this  act,  and  notes. 

(g)  Reference  is  further  made  in  Eng.  C.  L.  P.  Act,  1852,  s.  132,  to  two  modes 
of  procedure  by  scire  facias,  neither  of  'which  is  used  in  this  Province,  viz. :  1. 
Scire  facias  ad  audiendum  errores.  2.  Sci.  fa.  for  recovery  of  land  under  an 
elegit.  There  are  other  proceedings  by  sci.  fa.  to  which  neither  the  Eng.  C.  L.  P. 
Act  nor  ours  applies,  such  as  scire  facias  to  repeal  letters  patent:  Foster  on  Scire 
Facias,  236 ;  on  bonds  to  the  crown :  lb.  3S0 ;  and  on  inquests  of  office  to  recover 
simple  contract  debts  due  to  the  crown :  lb.  341.  But  for  these  provision  is  to 
some  extent  made  by  R.  G.  pr.  63,  and,  except  as  to  provisions  made  by  the  new 
rules,  it  is  presumed  that  the  old  rules  as  to  crown  proceedings  Will  apply. 

(h)  Taken  from  our  repealed  Stat.  1  Vic.  c.  7,  s.  2,  which  was  peculiar  to  this 
Province. 

(i)  In  case  any  one  or  more  joint  contractors,  obligors  or  partners  die,  the  per- 
son interested  in  the  contract,  obligation  or  promise  entered  into  by  such  joint 
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the  Court  or  a  Judge  as  hereinbefore  provided,  notwithstand- 
ing there  may  be-  another  Defendant  still  living,  and  against 
Limitation  whom  the  Judgment  may  be  in  force ;  (J)  but  the  property 
of  stock-  and  effects  of  stockholders  in  Chartered  Banks,  or  the  mem- 
chartered  bers  of  other  Incorporated  Companies,  shall  not  be  liable  to  a 
corporate!  greater  extent  than  they  would  have  been  if  this  Section  had 
ompames.    n^  \,eeJX  passed,  (k)     1  Tic.  c.  7,  s.  2. 

PROVISIONS  WITH  RESPECT  TO  COSTS.  (I) 

contractors,  obligors  or  partners,  may  proceed  by  action  against  the  representa- 
tives of  the  deceased  contractor,  obligor  or  partner,  in  the  same  manner  as  if  the 
contract,  obligation  or  promise  had  been  joint  and  several :  Con.  Stat.  U.  C.  cap. 
78,  s.  6;  and  this  notwithstanding  there  may  be  another  person  liable  under  such 
contract,  obligation  or  promise  still  living,  and  an  action  pending  against  such 
person:  lb.  This  section  is  in  principle  the  same  as  extended  to  judgments:  see 
Gilmore  v.  Crooks  et  al,  H.  T.  6  Vic.  MS.  E.  <&  H.  Dig.  *'  Executor,"  i.  11. 

(/)  See  section  302  and  notes  thereto. 

(fc)  This  reservation  was  also  contained  in  the  repealed  section  2  of  1  Vic, 
cap.  T. 

(I)  There  was  no  such  thing  as  costs  at  common  law  en  nomine  ;  but  they  were 
generally  included  in  the  damages  given  by  the  jury.  This,  however,  being  dis- 
cretionary and  inadequate,  the  legislature  in  1278  put  a  plaintiff's  right  to  costs 
upon  a  surer  basis.  It  was  in  that  year  that  the  statute  of  Gloucester  was  passed. 
It  refers  to  certain  original  writs  now  obsolete,  and  enacts  that  "  demandant  may 
recover  against  the  tenant  the  costs  of  his  writ  purchased  together  with  the  dam- 
ages," and  that  the  act  "  shall  hold  place  in  all  cases  where  a  party  is  to  recover 
damages :"  6  Edw.  I.  cap.  1.  Though  the  statute  gives  the  costs  of  the  "  writ," 
it  has  been  construed  as  extending  to  the  costs  of  suit  generally.  But  as  by  it 
,  costs  were  made  recoverable  in  all  cases  indiscriminately,  irrespective  of  the 
quantum  of  damages,  however  small,  so  long  as  some  damages  were  recovered, 
plaintiffs  having  trifling  demands  forsook  the  inferior  to  bring  their  actions  in  the 
superior  courts.  To  prevent  this  abuse  the  legislature  enacted  that  "if  upon  any 
action  personal  to  be  brought  in  any  of  her  majesty's  courts  at  Westminster,  not 
being  for  any  title  or  interest  of  lands,  nor  concerning  the  freehold  or  inheritance 
of  lands,  nor  for  any  battery,  it  shall  appear  to  the  judges  of  the  same  court,  and 
so  signified  or  set  down  by  the  justices  before  whom  the  same  shall  be  tried,  that 
the  debt  or  damages  to  be  recovered  therein  in  the  same  court  shall  not  amount 
to  forty  shillings  or  above,  that  in  every  such  case  the  judge  and  justices  before 
whom  any  such  action  shall  be  pursued  shall  not  award  for  costs  to  the  party 
plaintiff  any  greater  or  more  costs  than  the  sum  of  the  debt  or  damages  so  recov- 
ered shall  amount  unto,  but  less  at  their  discretions :"  43  Eliz.  cap.  6,  s.  2.  The 
effect  of  this  statute  is  to  authorize  a  judge's  certificate,  the  consequence  of  which 
is  plainly  to  deprive  plaintiff  of  costs  beyond  the  amount  of  his  verdict.  In  1623 
a  statute  was  passed  which  operated  differently.  It  enacts  that  "  in  all  actions 
upon  the  case  for  slanderous  words  to  be  sued  or  prosecuted  by  any  person  or 
persons,  <fec.  if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that 
shall  enquire  of  the  damages,  do  find  or  assess  the  damages  under  forty  shillings, 
then  the  plaintiff  or  plaintiffs  in  such  action  shall  have  and  recover  only  so  much 
costs  as  the  damages  so  given  or  assessed  amount  unto,  without  any  further 
increase  of  the  same:"  21  Jac.  I.  cap.  16,  s.  6.  The  operation  of  this  statute 
depends,  not  upon  any  certificate,  but  upon  the  mere  finding  of  the  jury.  Though 
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313.  In  eases  not  otherwise  provided  for  by  Statute  or  when  costs 

*""    +  r  .       .    .,  in  civil  suits 

Bule  of  Court,  the  allowance  of  costs  to  either  party  in  civil  to  be  regu- 

under  the  statute  of  Elizabeth  plaintiff  can  have  no  more  costs  than  damages,  if 
the  damages  be  under  forty  shillings,  in  case  the  judge  certify,  by  a  still  later 
statute,  if  the  damages  be  under  forty  shillings  plaintiff  shall  have  no  more 
costs  than  damages  unless  the  judge  do  certify.    It  is  enacted  that  "in  all 
actions  of  trespass,  assault,  and  battery,  and  other  personal  actions  wherein 
the  judge  at  the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand, 
upon  the  back  of  the  record,  that  an  assault  and  battery  was  sufficiently  proved 
by  the  plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of  the  land 
mentioned  in  the  plaintiff's  declaration  was  chiefly  in  question,  the  plaintiff 
in  such  action,  in  caBe  the  jury  shall  find  the  damages  to  be  under  the  value 
of  forty  shillings,  shall  not  recover  or  obtain  more  costs  of  suit  than  the  dam- 
ages so  found  shall  amount  unto:"  22  <fe  23  Car.  II.  st.  2,  cap.  9.     This  statute, 
notwithstanding  the  use  of  the  words  "other  personal  actions,"  was  construed 
as  extending  only  to  actions  of  trespass  quart  clausam  /regit  and  assault   and 
battery.     Afterwards,  in  1697,   "for  the  preventing  of  wilful  and  malicious 
trespasses,"  it  was  enacted  that  "in  all  actions  of  trespass  to  be  commenced, 
<fcc.  in  any  of  his  majesty's  courts  of  record,  <fec.  wherein  at  the  trial  of  the 
cause  it  shall  appear  and  be  certified  by  the  judge,  under  his  hand  upon  the 
back  of  the  record,  that  the  trespass  upon  which  any  defendant  shall  be  found 
guilty  was  wilful  and  malicious,  the  plaintiff  shall  recover,  not  only  his  damages, 
but  his  full  costs  of  suit:"  8  &  9  Wm.  III.  cap.  11,  s.  4.    Such  were  the  chief 
features  of  the  English  law  as  to  costs  of  plaintiffs  when  by  the  legislature  of  this 
Province  it  was  expressly  declared  that  "  the  allowance  of  costs  to  either  party, 
plaintiff  or  defendant  in  all  civil  suits,  &c.  to  be  regulated  by  the  statutes  and 
usages  which  direct  the  payment  of  costs  by  the  laws  of  England:"  2  Geo.  IV. 
cap.  1,  s.  38.    Subsequently  the  legislature  of  this  Province,  in  furtherance  of  the 
intention  and  spirit  of  the  English  statutes,  enacted  that  in  any  suit  brought  in  a 
superior  court  of  common  law  of  the  proper  competence  of  a  county  court,  no 
more  than  county  court  costs  should  be  taxed  against  defendant:  8  Vic.  cap.  13, 
s.  59 ;  and  with  respect  to  suits  of  the  proper  competence  of  a  division  court  a 
similar  provision  was  passed:  13  &  14  Vic.  cap.  53,  s.  IS.    Still  later  the  Provin- 
cial legislature  followed  the  example  of  the  English  legislature  in  extending  the 
principle  of  the  English  statute  of  Charles  to  all  actions  of  trespass.    This  was 
done  by  Prov.  Stat.  16  Vic.  cap.  115,  s.  26,  taken  from  Eng.  Stat.  3  &  4  Vic.  cap. 
24,  s.  2. 

Until  the  statute  of  23  Hen.  VIII.  cap.  15,  a  defendant  was  not  entitled  to  costs 
in  any  case  except  on  a  writ  of  rights  of  ward  maliciously  brought,  which  costs 
were  given  by  the  statute  of  Marlbridge.  But  even  from  the  time  of  Hen.  VIII. 
to  the  reign  of  James  I.  a  defendant  was  entitled  to  costs  only  in  certain  specified 
actions.  During  the  reign  of  James  it  was  enacted  "  that  if  any  person  or  per- 
sons, <Ssc.  shall  commence,  cfcc.  any  action,  &c.  wherein  the  plaintiff  or  demandant 
might  have  costs  (if  in  case  judgment  should  be  given  for  him),  and  the  plaintiff 
or  plaintiffs,  demandant  or  demandants,  in  any  such  action,  <8sc.  after  appearance 
of  the  defendant  or  defendants,  be  nonsuited,  or  that  any  verdict  happen  to  pass 
by  any  lawful  trial  against  the  plaintiff,  <fec.  in  any  such  action,  tfec.  that  then  the 
defendant,  (fee.  in  every  such  action,  &c.  shall  have  judgment  to  recover  his  costs 
against  every  such  plaintiff,"  &c. :  4  Jac.  I.  cap.  3, 3.  2.  This,  with  other  statutes 
giving  costs  to  defendants  in  case  of  discontinuance,  nonsuit  and  demurrer,  noticed 
in  other  parts  of  this  work  and  not  necessary  to  be  here  repeated,  were  introduced 
into  this  Province  in  like  manner  and  at  the  same  time  as  the  statutes  giving 
costs  to  plaintiffs.  In  1830  the  legislature  of  this  Province  passed  a  statute  enti- 
tling a  defendant  pleading  a  set-off  and  proving  a  greater  one  than  plaintiff's 
demand,  to  recover  a  verdict  "besides  his  costs  and  charges:"  11  Geo.  IV.  cap. 
27 


Mileage. 
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Med  hy  the  suits  and  penal  actions,  shall  be  regulated  by  the  Laws  of 
Bugtad.      England.  (»i)     2  Geo.  IV.  c.  1,  s.  38;  19  Tic.  c.  43,  s.  311. 

Costa  on  314.  («)  Until  otherwise  ordered  under  the  provisions  of 

Sis  Aetto'  this  Act,  (o)  the  costs  of  Writs  issued  and  of  all  other  pro- 
foreunta *""  ceedings  under  the  authority  of  this  Act,  shall  be  and  remain 
OTtoedise     the  same  as  at  present  established,  (p) 

315,  (2)  No  mileage  shall  be  taxed  or  allowed  for  the 
service  of  any  Wrif,  paper  or  proceeding,  (r)  without  an  affi- 
davit being  made  and  produced  to  the  proper  taxing  officer, 
stating  the  sum  actually  disbursed  and  paid  for  such  mileage, 
and  the  name  of  the  party  to  whom  such  payment  has  been 
made,  (s)    19  Vic.  c.  90,  s.  18. 

Party  ai-  316.  (/)  In  case  judgment  be  given  either  for  or  against 

alter  judg-    a  Plaintiff  or  Demandant,  or  for  or  against  a  Defendant  or 

murre°"&c.   Tenant,  upon  any  demurrer  joined  in  any  action  whatever, 

the  3>arty  in  whose  favour  the  Judgment  is  given  shall  also 

5,  s.  1.    This  completes  the  sketch  intended  of  theiprincipal  statutes  which  give 
to  plaintiffs  and  defendants  costs  of  snit. 

(m)  This  is  in'  effect  a  reenactment  of  our  old  Stat.  2  Geo.  IV.  cap.  1,  s.  38, 
mentioned  in  the  preceding  note. 

(n)  This  is  a  mere  temporary  provision. 

(o)  The  judges  of  the  superior  courts  of  law,  or  any  three  of  them  (of  whom 
one  of  the  chief  justices  shall  be  one),  may  from  time  to  time  frame  tables  of  costs 
for  the  county  courts. 

(pj  See  note  I  to  section  313. 

(j)  Taken  from  County  Court  P.  Act,  1851,  19  &  20  Vic.  cap.  9Q,  s.  18. 

(r)  Paper  or  proceeding  embodies  rules^orders,  notices,  <fcc. 

(a)  In  the  taxation  of  costs  no  fees  shall  be  allowed  for  mileage  or  service  of 
writs  of  summons,  or  other  mesne  process,  unless  served  and  sworn  in  the  affida- 
vit of  service  to  have  been  served  by  the  sheriff,  his  deputy  or  bailiff,  except  in 
the  cases  as  provided  in  the  eighteenth  section  of  this  act:  section  277.  Taxing 
officers  should  not  allow  any  items  for  which  there  are  not  proper  vouchers,  and 
these  vouchers  (except  briefs,  <fec.)  shouled  be  filed :  Wilson  v.  Moulds,  4  Prac.  E. 
101.  On  revision  of  a  taxation  had  by  deputy  clerks  of  the  crown,  the  master  is 
not  to  allow  any  items  which  are  not  verified  by  vouchers :  lb.  Where  two  wit- 
nesses were  brought  from  abroad  to  prove  a  particular  fact,  but  were  not  put  in 
the  box  because  the  fact  was  admitted  in  cross-examination  of  a  witness  on  the 
other  side,  the  proper  officer  was  directed  to  allow  their  expenses :  The  Biddkk, 
19  L.  T.  N.S.  705.  Where  a  party  shows  cause  in  the  first  instance,  he  will  not, 
as  a  rule,  be  entitled  to  costs:   Tuletboisnet  v.  Tubin  et  ol,  lb.  693. 

(t)  Taken  from  repealed  Stat.  7  Wm.  IV.  cap.  8,  s.  26,  which  was  a  transcript 
of  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42.  s.  34. 
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have   Judgment   to   recover  his  costs  in   that  behalf.  («) 
7  Win.  IV.  c.  3,  s.  26. 
US  7.  (a)  In  case  several  persons  be  made  Defendants  in  Defendants 

•    v.   ■/  c  ji.     entitled  to 

anv  personal  action,  and  a  Aolfe  Proteqni  be  entered  as  to  C03k?  after 

.  •  l\.  1     •     1        C  1,     a  n0^ 

anv  one  or  more  of  them,  or  in  case  upon  the  trial  or  sucn  prosequi,  un- 

m  .  ,  r.  less  tlie 

action,  a  verdict  passes  for  him  or  them,  every  such  person  ,Tudge  oer. 
shall  have  judgment  for  and  may  recover  his  reasonable  tmes' 
costs,  (J)  unless,  in  the  case  of  a  trial,  the  Judge  before 
whom  the  trial  is  had,  certifies  upon  the  record  under  his 

(u)  In  general  the  successful  party  on  a  demurrer  is  now  entitled  to  his  costs, 
whatever  may  he  the  ultimate  determination  of  the  cause:  Bentley  v.  Dawes, 
10  Ex.  347;  Taylor  v.  Rolf  et  al,  5  Q.  B.  337;  Kinloch  v.  Hall,  26  U.  C.  Q.  B. 
134;  but  see  Macmartin  v.  Thompson,  lb.  334;  Bunion  v.  Flower,  7  Dowl.  P.  C. 
786 ;  though  the  party  succeeding  be  not  entitled  to  damages :  Gregory  v.  Duke 
of  Brunswick  et  al,  3  C.  B.  481;  Bentley  v.  Dawes,  10  Ex.  347.  It  seems  that  tbe 
costs  of  a  demurrer  to  a  plea  in  abatement  are  not  within  tbe  operation  of  the 
statute:  Thomas  v.  Lloyd,  1  Salk.  ]94;  and  at  all  events  cannot  be  recovered  till 
the  determination  of  the  suit:  Richmond  el  al  v.  Campbell,  H.  T.  2  Vic.  MS.  R.  & 
H.  Dig.  "  Costs,"  v.  1.  One  of  several  defendants  succeeding  on  a  demurrer  is 
entitled  to  his  costs:  Clarke  v.  Durham  et  al,  T.  T.  4  &  5  Vic.  P.  C.  MS.  R.  &  H. 
Dig.  "Costs,"  v.  2.  A  declaration  contained  two  counts— one  for  the  seduction 
of  the  plaintiff's  daughter  and  the  other  for  necessaries  supplied  to  the  child. 
Plea  of  not  guilty  to  the  first  count  and  demurrer  to  the  second.  Verdict  for 
the  plaintiff,  five  shillings.  Judgment  afterwards  given  for  plaintiff  on  the 
demurrer;  whereupon  plaintiff  remitted  on  the  roll  all  the  damages,  without 
excepting  costs  under  the  second-count,  and  signed  judgment  for  the  five  shillings 
and  full  costs  taxed.  Meld  that  plaintiff  was  entitled  to  the  costs  of  the  demurrer 
to  the  second  count,  although  it  would  have  been  the  more  correct  form  to  have 
excepted  the  costs  from  the  remittitur:  Townsend  v.  Sterling,  4  Prac.  R.  125. 

(a)  Taken  from  repealed  Stat.  TJ.  C.  7  ¥m.  IV.  cap.  3,  s.  24,  which  was  a  tran- 
script of  Eng.  Stat.  3  <fc  4  Win.  IV.  cap.  42,  s.  32. 

(5)  Where  there  are  several  defendants  and  a  verdict  passes  against  one  and 
for  the  others,  the  latter  are  to  be  allowed  all  their  separate  costs  and  prima  facie 
an  aliquot  part  of  the  joint  costs,  unless  the  master  is  satisfied  that  some  smaller 
proportion  should  be  allowed  by  reason  of  other  special  circumstances :  Griffiths  v. 
Kynaston  et,  al,  %  Tyr.  787 ;  Norman  v.  Climenson  et  al,  1  Dowl.  N.S.  718 ;  Bartholo- 
mew v.  Stepliens  etal,5'H\..&  W.  386.  Where  one  of  several  defendants  suffers  judg- 
ment by  default  and  the  remainder  obtain  a  verdict,  they  are  entitled  to  the  costs : 
Price  v.  Harris  et  al,  2  Dowl.  P.  C.  804.  Where  two  defendants  sever  in  their 
pleadings  but  plead  the  same  pleas,  all  going  to  the  whole  cause  of  action,  and 
one  succeeds  upon  all  tbe  issues  and  the  other  upon  one  only,  each  defendant  is 
entitled  to  his  separate  costs  of  the  issues  on  which  he  succeeded  and  aliquot  part 
of  the  joint  costs :  Gambrell  v.  Earl  Falmouth  ct  al,  5  A.  &  E.  403  ;  and  the  costs 
of  the  successful  defendant  may,  it  seems,  be  deducted  out  of  the  plaintiff's  costs 
and  damages,  without  regard  to  the  attorney's  lien:  George  v.  Elston  et  al,  1  Bing. 
N.'  C.  513;  Starling  v.  Cozens  et  al,  3  Dowl,  P.  C.  782;  s.  c.  4  Dowl.  P.  C.  445 ; 
Griffith  v.  Jones  et  at,  4  Dowl.  P.  C.  159 ;  Lees  v.  Reffitt  et  al,  3  A,  &  E.  707.  But 
where  the  several  defendants,  though  defending  separately  and  apparently  by  dif- 
ferent attorneys,  though  virtually  by  one  attorney  only,  they  are  not  entitled  to 
claim  by  separate  bills  of  costs,  but  must  make  a  joint  charge:  Nanny  v.  Kenrick 
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hand,  that  there  was  a  reasonable  cause  for  tnaiing  such  per- 
son a  Defendant  in  the  action,  (c)    7  Wm.  IV.  c.  3,  s.  24. 

Costs  where       318.  (d)  Where  a  Nolle  Prosequi  is  entered  upon  any 
Jrfenterei    count,  or  as  to  part  of  any  declaration,  (e)  the  Defendant 
decSion*  s^a^  ^ave  judgment  for  his  reasonable  costs  in  that  be- 
half. (/)     7  Wm.  IV.  c.  3,  s.  25. 

Costs  on  ar-       319.  (g)  Upon  an  arrest  of  judgment  or 'judgment  non 

mentor11  g"  obstante  veredicto,  the  Court  shall  adjudge  to  the  party  against 

nonobstinte.  whom  such  judgment  is  given,  the  costs  occasioned  by  the 

trial  of  any  issues  in  fact  arising  out  of  the  pleading  for 

defect  of  which  such  judgment  is  given  and   upon  which 

such  party  has  succeeded,  (Ji)  and  such  costs  shall  be  set  off 

et  al,  2  Dowl.  P.  C.  334.  "Where  there  are  several  defendants  who  obtain  a  ver- 
dict, the  costs  of  all  must  be  taxed  at  the  same  time,  though  they  defend  sepa- 
rately: Smith  et  al  v.  Campbell  et  al,  6  Bing.  637. 

(c)  This  certificate  can  only  be  given  by  the  judge  who  tried  the  cause :  South- 
well v.  Bird,  7  Dowl.  P.  C.  557.  Qu.  If  the  cause  be  taken  down  to  trial  and 
then  refused  ?  see  Nokes  v.  Frazer,  3  Dowl.  P.  C.  339 ;  Parker  v.  Serle,  6  Dowl. 
P.  C.  334;  Wallen  v.  Smith,  5  M.  &  "W.  159.  There  is  no  time  mentioned  within 
which  this  certificate  should  be  moved  or  granted,  but  it  is  presumed  that  it 
should  be  moved  immediately  after  the  verdict:  see,  however,  lvey  v.  Young, 
5  Dowl.  P.  C.  450;  Broggref  v.  Eawke,  3  Bing.  N.  C.  880. 

(d)  Taken  from  repealed  Stat.  U.  C.  7  "Wm.  IV.  cap.  3,  s.  25,  which  was  a  tran- 
script of  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  g.  33. 

(e)  The  previous  section  applies  to  the  case  of  a  nolle  prosequi  entered  as  to 
one  or  more  of  several  defendants ;  this  section  to  a  case  of  a  nolle  prosequi 
entered  "  upon  any  count  or  as  to  part  of  any  declaration." 

(/)  This  is  an  application  to  the  case  of  a  nolle  prosequi  as  to  a  count  or  part 
of  a  declaration,  of  the  same  equitable  principles  which  regulate  the  costs  of  sev- 
eral issues  according  to  the  finding:  see  note  i  to  section  HO  of  this  act. 

(g)  Taken  from  Eng.  Stat.  15  &  16  Vic.  c.  76,  s.  145. 

(A)  Before  this  act  upon  a  motion  in  arrest  of  judgment,  or  for  judgment  non 
obstante,  each  party  paid  his  own  costs :  Tiffin  v.  Glass,  Barnes,  142 ;  Cameron  et  al 
v.  Reynolds,  1  Cowp.  407;  Ooodburne  v.  Bowman,  9  Bing.  667.  The  reason  why 
the  successful  party  was  refused  costs  was  that  he  ought  to  have  taken  his  objeB- 
tion  at  an  earlier  stage  of  the  proceedings,  viz.  by  demurrer :  Hodgkinson  v.  Wyatt, 
1 D.  &  L.  672,  per  Patteson,  J. ;  but  if  the  rule  of  the  party  moving  was  discharged 
he  was  compelled  to  pay  the  costs  of  the  application  to  the  opposite  party :  lb.  668. 
Now,  although  he  succeed  he  must  pay  some  costs,  viz.  the  costs  occasioned  by 
the  trial  of  any  issues  in  fact,  arising  out  of  the  pleadings,  for  defects  in  which  he 
recovers  judgment.  Even  before  this  act,  although  judgment  was  arrested  on  one 
count  of  a  declaration,  but  judgment  remained  in  favor  of  defendant  as  to  others 
upon  which  he  had  succeeded  at  the  trial,  he  was  held  to  be  entitled  to  the  general 
costs  of  the  cause:  Elderton  v.  Emmens,  ID.  4L  489.  As  to  judgment  non 
obstante  veredicto,  it  has  been  held  that  neither  party  is  entitled  to  costs  where 
ithe  issues  are  immaterial:  Ooodburne  v.  Bowman,  2  Dowl.  P.  C.  206.    And  where 
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against  any  money  or  costs  adjudged  to  the  opposite  party, 
and  execution  may  issue  for  the  balance,  if  any.  (t)  19  Vic. 
c.  43,  s.  219. 

320.  (£)  In  all  Writs  of  Scire  Facias,  (I)  and  of  Kevi-  ™^f 
vor,  (m)  the  Plaintiff,  obtaining  judgment  on  an  award  of  costs  on 
execution,  shall  recover  his  costs  of  suit  upon  a  judgment  by  afterjudg- 

,  -1,11  ment  by 

default,  (»)  as  well  as  upon  a  judgment  after  plea  pleaded,  or  default,  &c. 
demurrer  joined,  (o)     7  Wm.  IV.  c.  3,  s.  26. 

321-  ( p)  In  every  action  brought  by  an  executor  or  Payment  of 

.,.,„,  .  i    costs  by 

administrator  in  the  right  of  the  testator  or  intestate,  sucn  executors 
executor  or  administrator  in  case  of  being  non-suited,  or  of  a  iStrators. 
verdiet  passing  against  him,  and  in  all  other  cases  in  which 
he  would  be  liable  if  he  were  suing  in  his  own  right  upon  a 

judgment  non  obstante  veredicto  was  entered  for  plaintiff  in  the  Queen's  Bench, 
England,  and  afterwards  reversed  by  a  court  of  error,  it  was  held  that  defendant 
was  entitled  to  the  costs  of  opposing  the  rule  for  judgment  non  obstante  veredicto  : 
Evans  et  al  v.  Collins  et  al,  2  D.  <k  1+  989.  So  where  a  cause  had  been  referred 
and  judgment  was  for  the  plaintiff,  but  was  arrested  by  a  court  of  error,  it  was 
held  under  the  order  of  reference,  coupled  with  the  section  in  the  English  act  cor- 
responding to  the  above,  that  the  plaintiff  was  entitled  to  the  costs  of  the  arbitra- 
tion, and  also  to  the  costs  in  the  court  below:  Whaley  v.  Laing,  5  H.  &  N.  480. 

(«')  The  effect  of  this  provision  will  he,  as  intended,  to  lessen  the  frequency  of 
motions  either  in  arrest  of  judgment  or  for  judgment  non  obstante  veredicto. 
Quaere.  Would  the  set-off  of  costs  here  authorised  be  suffered  to  interfere  with 
an  attorney's  lien  for  costs  of  suit  ?  see  Doe  d.  Swinlon  v.  Sinclair  et  al,  5  Dowl. 
P.  a  26. 

(k)  Taken  ffom  repealed  Statute  TJ.  C.  7  Wm.  IV.  cap.  3,  a.  26.  The  origin  of 
which  was  8  &  9  Wm.  III.  c.  11,  s.  3. 

(I)  Extends  only  it  is  apprehended  to  scire  facias  in  civil  suits,  and  not  to  scire 
facias  to  repeal  letters  patent,  &c. :  Bex  v.  Miles,  7  T.  R.  367.  In  Poole  v.  Broad- 
Jield,  Barnes,  431,  it  was  held  that  costs  could  not  be  given  against  a  plaintiff 
applying  to  quash  his  own  writ  of  scire  facias  „•  and  it  was  so  ruled  in  Pocklington 
v.  Peck,  1  Stra.  638,  on  plaintiff  applying  for  leave  for  that  purpose  after  plea  in 
abatement ;  but  the  court  said  that  if  there  had  been  no  plea  they  would  have 
made  the  plaintiff  pay  costs.  It  is  now  ordered  that  a  plaintiff  shall  not  be 
allowed  a  rule  to  quash  his  own  writ  of  scire  facias  or  revivor  after  a  defendant 
lias  appeared,  except  on  payment  of  costs :  R.  G.  pr.  59. 

(m)  See  sections  302,  305. 

(«)  There  were  no  costs  under  8  &  9  Wm.  III.  cap.  11,  b.  3,  in  the  case  of 
judgment  by  default :  Biddulph  v.  Cooper  cited,  1  H.  Bl.  108 :  Bale  v.  Eodaette 
7  Moore,  602.  '  "  *     ' 

(o)  As  to  which  full  provision  was  made  by  the  8  &  9  Wm.  III.  cap.  11.  s  3 

(p)  Taken  from  repealed  Stat.  U.  C.  7  Wm.  IV.  cap.  3,  b.  23.  The  original  of 
which  is  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  31.  Mlgmai  oi 
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cause  of  action  accruing  to  himself,  (q~)  shall,  unless  the 
Court  in  which  the  action  is  brought,  or  a  Judge  thereof  (r) 
otherwise  orders,  (s)  be  liable  to  pay  costs  to  the  Defendant, 
and  the  Defendant  shall  have  judgment  for  such  costs,  and 
they  shall  be  recovered  in  like  manner.  (I)  7  Wm,  IV. 
c.  8,  s.  23. 

arm™-  322.  (a)  In  case  the  Plaintiff  in  any  action  does  not 

der  wHbL     obtain  a  verdict  (6)  for  the  amount  for  which  the  Defendant 

(q)  The  indention  of  t.Iiis  section  is  to  put  executors  and  administrators  (where 
plaintiffs)  on  the  same  footing  as  other  plaintiffs,  subject  to  the  exercise  of  the 
discretionary  power  in  their  favour  notified  in  nol.es  s  and  I  infra. 

(r)  The  authority  of  any  one  of  the  judges  is  under  this  section  co-ordinate  with 
that  of  the  whole  court :  Maddoo?:  v.  PhUttpz,  8  A.  &  E.  ]'9S ;  but  see  Lakin  et  al 
v.  Massie,  4  Dowl.  P.  C.  239;  and  see  al30  note  w  to  section  4S.  And  therefore 
where  a  single  judge,  in  the  exercise  of  his  discretion,  made  an  order  to  relieve 
an  executor  plaintiff  from  payment  of  costs  the  court  declined  to  review  the 
exercise  of  discretion]:  Latin  et  al  v.  Massie,  4  Dowl.  P.  C.  2K9. 

(s)  In  order  to  induce  the  court  or  a  judge  in  the  exercise  of  thei<*  or  his  dis- 
cretion to  relieve  a  plaintiff  executor  from  the  payment  of  costs,  it  must  be  shewn' 
not  merely  that  the  action  was  brought  bona  fide  or  even  under  the  advise  of 
counsel,  but  that  due  diligence  was  used  and  proper  enquiry  made  of  the  defen- 
dant before  the  commencement  of  the  action  for  the  purpose  of  ascertaining  whether 
he  the  plaintiff  was  in  a  position  to  prosecute  his  suii,  to  a  successful  result,  and 
so  that  in  fact  the  failure  of  the  action  may  not  appear  to  have  arisen  from  some- 
thing like  fraud  or  misapprehension  ou  the  part  of  the  defendant ;  and  the  mere 
refusal  of  the  defendant  to  disclose  the  precise  nature  or  g'-ound  of  his  defence 
will  not  be  sufficient  for  this  purpose:  WiUciimon  v.  Edwards,  1  Bittg.  N.  C.  301 ; 
Brown  et  al  v.  Oroley  et  al,  3  Dowl.  P.  C.  CS6 ;  Sou'Jtyate  et  al  v.  Crowlvi  et  al,  1  Bing. 
N.  C.  51S  ;  Godson  v.  Freema:,,  2  C.  M.  &  It.  585  ;  Bugler  v.  T.oiuVr.i',  2  Bing.  5.  C. 
263  ;  Redmayne  v.  Moore,  2  Jur.  1T.S.  691.  Eor  will  the  fact  that  the  pl.iinliff  was 
, taken  by  surprise  by  the  defence  be  sufficient:  Godson  v.  Freeman,  2  C.  M.  4  K. 
585  ;  Farley  et  al  v.  Briant  el  al,  3  A.  &.  E.  S39.  Or  that  the  defendant  has  been 
discharged  under  an  insolvency  or  bankruptcy  act :  Engler  v.  3'wixiihi,  %  Ding. 
N.  C.  283.  Mere  silence  by  the  defendant  as  to  the  nature  of  his  defence  is  not 
sufficient  ground  for  the  application:  Birkhead  v.  North,  A  T*.  &  L.  732.  The 
meaning  of  the  statute  is  that  executors  shall  be  liable  in  those  cases  in  which 
they  were  not  liable  before,  but  does  not  touch  the  oase  of  an  exeoutor  suing  on  a 
contract  made  with  himself:  see  further  A-'Jimi  v.  Poynier,  1  C  M.  &  R.  T40,  per 
Parke,  E. ;  Snence  ei  al  v.  Albert,  2  A.  &  E.  7S4. 

(0  The  general  rule  established  by  the  statute  is  that  the  executor  o<'  adminis- 
trator shall,  like  other  suitors,  be  liable  to  the  payment  of  cosis  if  unsuccessful  in 
litigation,  and  it  therefore  devolves  upon  him,  in  order  to  escape  liability,  to 
bring  his  case  clearly  within  the  exception,  and  to  do  so  he  musi.  establish  special 
grounds  sueh  as  mentioned  in  last  note  for  interference  ou  his  behalf:  Farley  el  d 
v.  Briant  et  al,  3  A.  &  E.  865,  per  Lord  Denman,  C.  J. 

(a)  Taken  from  repealed  Stat.  U.  C.  49  Geo.  III.  cap.  4,  s.  1,  the  original  of 
which  was  Eng.  Stat.  43  Geo.  III.  cap.  46,  s.  3. 

(b)  The  plaintiff  must  obtain  a  less  amount  by  verdict  or  other  compulsory  pro- 
cess, or  the  statute  will  not  apply :  Brooks  v.  Rigby,  2  A.  &  E.  21 ;  Rowev.  Rhodes, 
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has  been  arrested  and  held  to  special  bail,  (c)  and  in  case  defendant, 

r  '  w  whenheldto 

upon  motion  to  be  made  in  Court  for  that  purpose,  and  upon  special  bail. 
hearing  the  parties  by  affidavit,  it  be  made  to  appear,  to  the  tied  to  coats 
satisfaction  of   the  Court  in  which* the  action  has  been0 
brought,  (d)  that  Jthe  Plaintiff  had  not  any  reasonable  or 

2  C.  &  M.  879 ;  Butler  v.  Brown,  1  B.  &  B.  66.  Therefore  not  applicable  where 
a  defendant  pays  into  court  a  sum  less  than  that  sworn  to  and  the  plaintiff  accepts 
it :  lb. ;  though  it  might  be  otherwise  if  the  plaintiff  replied  damages  ultra  and 
obtained  a  verdict:  see  Taylor  v.  Rolfe,  13  L.  J.  Q.  B.  39.  So  inapplicable  if 
action  compromised :  Linthwaite  v.  Bettings,  2  Smith,  667 ;  or  referred  to  arbitra- 
tion: Keeney.  Veeble,  SB.  <fcC.  491;  Payne  v.  Acton  et  al,  1  B.  (fcB.  278;  Sherwood 
v.  Tayler,  6  Bing.  280;  McGregor  v.  ScoM.Tay.  Rep.  56;  Powell  y.  Oott,  1  U.  0. 
Q.  B.  418 ;  unless  a  verdict  be  taken  subject  to  a  reference :  Jones  y.  Jehu,  5  Dowl. 
P.  0.  130;  Turner  et  al  y.  Prince,  5  Bing.  191;  Kendrew  v.  .42ZeB,  T.  T.  4  <fc  5 
Vic.  MS.  R.  &  H.  Dig.  "  Costs,"  iv.  (I)  4 ;  McMicking  v.  Spencer,  H.  T.  6  Vic.  MS. 
lb.  "Costs,"  iv.  (1)  6;  Nicholson  v.  Allan,  6  O.S.  252;  or  perhaps  the  arbitrator 
having  power  to  order,  does  order  judgment  to  be  entered  up :  Holder  v.  Raith,  4  N. 
&  M.  466 ;  but  in  that  case,  if  the  submission  that  the  costs  of  the  cause  are  "  to 
abide  the  event,"  it  would  seem  the  statute  would  be  inapplicable:  Thompson  et  al 
v.  Atkinson,  6  B.  &  C.  193 ;  but  see  Nicholson  v.  Allan,  6  O.S.  252.  If  the  arbi- 
trator, having  the  same  power  as  the  court,  does  not  make  any  award  on  this 
statute,  the  court  will  not  interfere :  Greenwood  v.  Johnson,  3  Dowl.  P.  C.  606. 
Semble,  the  word  "obtain"  in  this  act,  or  "recover"  in  the  old  act,,  are  not 
necessarily  to  be  construed  the  sum  for  which  the  verdict  was  rendered  in  order 
to  prevent  the  plaintiff  taxing  any  costs  when  the  defendant  is  allowed  his  costs 
of  defence:  Eigson  v.  Phelan,  1  Prac.  R.  24;  s.  e.  2  Cham.  R.  7.  The  act  does 
not  extend  to  the  case  of  a  plaintiff  in  debt  on  bond  recovering  a  verdict  for  nomi- 
nal damages  and  -taking  judgment  for  the  penalty,  the  penalty  being  the  sum  in 
law  recovered:  Cammack  v.  Gregory,  10  East.  525;  Talbot  y,  Eodson,  2  Marsh. 
827. 

(c)"There  must  be  an  arrest  as  well  as  a  holding  to  bail  before  the  statute  can 
be  held  to  apply:  Bates  v.  Pilling,  2  Dowl.  P.  C.  367;  Amor  v.  Blofield,  1  Dowl. 
P.  C.  277;  James  v.  Askew,  8  A.  &  E.  351;  Robinson  v.  Powell,  5I.4W.  479; 
Cash  et  al  v.  Trevor,  3  Ir.  L.  R.  433.  But  semble,  the  words  of  the  statute  are  satis- 
fied by  the  defendant  being  arrested  and  imprisoned:  McGregor  v.  Scott,  Tay. 
Rep.  56;  see  also  Handley  v.  Levy,  8  B.  &C.  637;  Ricketts  et  al  v.  Noble,  3  Ex.  521. 
A  bailable  writ  having  issued,  the  deputy  sheriff  went  to  defendant,  informed  him 
that  ho  had  the  writ,  and  asked  him  to  find  bail.  They  both  then  went  in  search 
of  _  bail,  and  a  bail  bond  was  executed.  Held  a  sufficient  arrest  and  holding  to 
bail  to  make  the  statute  applicable:  Morse  v.  Jeetzel,  lPrao.  R.  369.  But  where 
defendant  was  arrested,  and  without  putting  in  special  bail  was  discharged'  under 
the  Eng.  Stat.  1  &  2  Vic.  cap.  110,  s.7,  the  statute  was  held  inapplicable:  Bennett 
V.  Burton,  9  Dowl.  P.  C.  492 ;  see  also  Edwards  v.  Jones,  5  Dowl.  P.  C.  585 ;  Wil- 
son v.  Broughton,  2  Dowl.  P.  C.  631 ;  Joel  v.  Peard,  10  Ir.  L.  R.  550. 

(d)  The  application  must  be  made  to  the  court  wherein  the  action  was  com- 
menced: Costello  v.  Corlett,  4  Bing.  474;  Mandley  v.  Levy,  8B.4C.  637';  James 
v.  Dawson,  1  Dowl.  P.  C.  341;  Connel  v.  Watson,  2  Dowl.  P.  C.  139;  before  the 
taxation  of  costs:  Rennie  v.  Torsion,  8  Dowl.  P.  G.  326.  The  affidavit  must  state 
that  the  defendant  was  arrested  without  reasonable  or  probable  cause :  Mcintosh  v 
White,  Tay.  Rep.  57;  but  if  the  facts  disclosed  in  the  affidavit  shew  the  arrest  to 
have  been  without  reasonable  and  probable  cause,  that  is  sufficient  without  swear- 
ing to  it  in  express  terms:  Laderonte  v.  Cuften,  1  Prac.  R.  22;  and  it  should  also 


424  THE   COMMON   LAW  PROCEDURE  ACT.  [s.  322. 

probable  cause  for  causing  the  Defendant  to  be  arrested  and 
held  to  special  bail  in  such  amount  as  aforesaid,  (e)  such 

appear  by  affidavit  for  what  amount  the  plaintiff  obtained  his  verdict:  Powlll 
v.  Oott,  1  XJ.  C.  Q.  B.  415 ;  and  in  one  case,  where  the  affidavits  were  incor- 
rectly intituled,  the  court  refused  leave  to  amend :  Rose  et  al  v.  Cook,  lb.  5 ;  but 
where  the  rule  only  was  incorrectly  intituled,  the  court  allowed  an  amendment 
of  it  in  accordance  with  the  affidavits,  on  payment  of  costs :  Ball  v.  McKenzie, 
T.  T.  7  Vic.  MS.  R.  &  H.  Dig.  "Costs,"  iv.  (1)  7.  The  judge's  notes  may  be 
referred  to :  Van  Nyvel  v.  Hunter,  3  A.  &  E.  243 ;  Bigson  v.  Phelan,  1  Prac.  R. 
24 ;  and  affidavits  will  not  be  received  for  the  purpose  of  impeaching  the  verdict: 
Tipton  v.  Gardner,  4  A.  &  E.  317;  see  also  Twiss  v.  Osborne,  4  Dowl.  P.  C.  107. 
The  verdict  is  prima  facie  evidence  of  the  amount  due,  and  the  court  is  in  general 
guided  by  the  evidence  given  at  the  trial:  Glenville  v.  Hutchins,  1  B.  &  0.  91; 
Ballantyne  v.  Taylor,  5  A.  &  E.  792.  The  fact  that  the  indorsement  for  bail  on 
the  capias  by  mistake  stated  a  larger  sum  than  that  stated  in  the  affidavit  of  debt 
(the  arrest  having  been  made  for  the  amount  really  due)  is  immaterial :  Preedy 
v.  Macfarlane,  3  Dowl.  P.  C.  458. 

(e)  ,The  defendant  is  only  entitled  to  his  costs  under  this  statute  if  the  plaintiff 
holds  him  to  bail  for  a  sum  materially  larger  than  that  which  was  found  to  be 
due:  Sherwood  v.  Tayler,  6  Bing.  280 ;  Roper  v.  Sheasby  el  al,  1  0.  &  M.  496;  and 
if  the  plaintiff  acted  on  a  conscientious  persuasion  that  the  larger  sum  is  due,  he 
may  be  held  justified  in  arresting  for  that  amount :  Clare  v.  Cooke,  4  Bing.  N.  C. 
269.  The  onus  has  been  held  to  lie  on  the  defendant  to  show  that  there  was  not 
reasonable  grounds  for  mating  the  arrest  for  the  larger  amount  to  the  knowledge 
of  the  plaintiff:  Day  v.  Clark,  7  Dowl.  P.  C.  147 ;  Edwards  v.  Jones,  2  M.  &  V. 
414;  White  v.  Prickett,  6  Dowl.  P.  C.  448  ;  Hood  v.  Cronkite,  29  U.  C.  Q.  B.  98. 
Therefore  where  defendaUt  set  up  her  coverture  to  part  of  plaintiff's  demand,  of 
which  plaintiff  was  ignorant,  it  was  held  that  he  had  reasonable  grounds  for  arrest- 
ing for  the  amount  incurred  during  her  coverture :  Spooner  v.  Danks,  7  Bing.  772 ; 
see  also  Mantell  v'.  Southall,  2  Bing.  N.  C.  74.  So  where  the  debt  was  reduced  by 
the  Statute  of  Limitations,  and  the  defendant  had  given  the  plaintiff  reason  to 
believe  that  he  did  not  intend  to  set  up  that  defence :  White  v.  Prickett,  4  Bing. 
N.  C.  237 ;  s.  c.  6  Dowl.  P.  C.  445 ;  see  also  Ballanline  v.  Taylor,  1  N.  &  P.  219. 
So  if  unable  to  prove  the  full  amount  of  his  claim  owing  to  some  accidental  cir- 
cumstance :  Shatwell  v.  Barlow,  8  Dowl.  P.  C.  709 ;  such  as  a  defect  in  his  declara- 
tion: Preedyr.  McFarlane,  1  C.  M.  &  R.  819;  or  credit  twice  given  for  the  same 
items  by  mistake :  Goldie  et  al  v.  Cameron,  1  Prac.  R.  20 ;  or  where  a  reasonable 
doubt  in  law  as  to  plaintiff's  right  to  recover  part  of  her  demand :  Stovin  v.  Taylor, 
1  Dowl.  P.  C.  697,  note  a.  But  plaintiff  is  bound  by  the  statutes  of  set-off,  and 
when  about  to  make  an  arrest  must  consider  the  balance  really  due  and  make 
that  the  basis  of  the  arrest :  Kendrew  v.  Allen,  T.  T.  4  &  5  Vic.  MS.  R.  &  H. 
Dig.  "Costs,"  iv.  (14.)  If  goods  are  sold  partly  on  credit  and  part  for  ready 
money,  and  before  the  credit  is  expired  the  debtor  is  arrested  for  the  full  amount, 
there  will  be  no  reasonable  and  probable  cause  for  the  arrest  for  the  larger  sum: 
Day  v.  Piclon,  10  B.  &  C.  120;  Gomperlz  v.  Denton,  1  Dowl.  P.  O.  623;  Russell 
v.  Atkinson,  2  N.  &  M.  667 ;  and  so  where  defendant,  before  action,  had  returned 
a  part  of  the  goods  as  being  of  bad  quality :  Linley  v.  Bates,  2  C.  &  J.  659.  So 
if  an  attorney  held  his  client  to  bail  for  a  bill  of  costs  larger  in  amount  than 
that  at  which  it  is  ultimately  taxed:  Robinson  v.  Elsam,  5  B.  <fe'Al.  661;  Lord 
Buntingtower  y.  Heely,  7  D.  &  R.  369 ;  Griffiths  v.  Pointon,  2  N.  <fe  M.  675.  It 
requires  a  strong  case  to  bring  an  executor  within  the  operation  of  the  act,  as 
having  made  an  arrest  without  reasonable  or  probable  cause :  Foulkes  et  al  v. 
Marsh,  1  Marsh.  21 ;  James  v.  Francis,  5  Price,  1 ;  see  further  Silversides  v. 
Bowley,  1  Moore,  92. 
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Court  may,  by  rule  or  order,  direct  that  the  costs  of  suit 
shall  be  allowed  to  the  Defendant,  (/)  and  the  Defendant 
shall  thereupon  be  entitled  to  such  costs  of  suit,  and  the 
Plaintiff,  upon  such  rule  or  order  being  made,  shall  be  dis- 
abled from  taking  out  any  execution  for  the  sum  recovered 
in  such  action,  unless  the  same  exceeds,  and  then  in  such 
sum  only  as  the  same  exceeds  the  amount  of  the  taxed  costs 
of  the  Defendant,  (g)  and  in  case  the  sum  recovered  in  any 
such  action  is  less  than  the  amount  of  the  taxed  costs  of  the 
Defendant,  then  after  deducting  the  sum  of  money  recovered 
by  the  Plaintiff  from  the  amount  of  the  Defendant's  costs  to 
be  taxed  as  aforesaid,  he  may  take  out  execution  for  the 
balance  of  such  costs  in  like  manner  as  a  Defendant  may  now 
by  law  have  execution  for  costs  in  other  cases.  (h~)  49  Geo. 
III.  c.  4,  s.  1. 

333.  (i)  In  case  of  an  action  brought  upon  any  judg-  inactions 

on  iudii- 

ment  recovered  in  any  Court  of  Record  of  Upper  Canada,  or  ments, 
in  any  Division  Court,  (J)  the  Plaintiff  in-  such  action  shall  entitled  to 
not  be  entitled  to  any  costs  of  suit,  (7c)  unless  the  Court  in  t,y  mie  0f 
which  the  action  is  brought,  or  some  Judge  of  the  same 


(/)  Simile,  that  the  statute  is  inapplicable  to  one  of  several  defendants  who 
had  been  arrested  for  more  than  the  sum  recovered :  Glass  v.  Carry  et  al,  1  Prac. 
K.  132. 

(g)  Not  only  in  the  event  of  there  being  no  reasonable  and  probable  cause  for 
the  arrest  is  the  defendant  entitled  to  the  costs  of  the  suit,  but  generally  to  the 
costs  of  the  application :  Bigson  v.  Phelan,  1  Prac.  R.  24 ;  and  entitled  to  set  off 
the  amount,  of  his  costs  as  taxed  against  plaintiff's  verdict:  Burrows  v.  Lee, 
E.  T.  3  Vic.  MS.  R.  &  H.  Dig.  "Costs,"  iv.  (1)  2. 

(ft)  In  this  way  the  setoff  is  made  most  effective ;  thus, 

1.  Defendant  entitled  to  costs  of  suit. 

2.  Plaintiff  entitled  to  execution  only  for  balance,  if  .any,  between  such  costs 
and  the  verdict. 

3.  Defendant  entitled  to  execution  for  balance  if  verdict  less  than  costs  of  suit. 

(i)  Taken  from  repealed  Stat.  XJ.  0.  49  Geo.  III.  cap.  4,  s.  2,  as  consolidated 
with  section  52  of  13  &  14  Vic.  c.  63.  The  origin  of  which  is  EDg.  Stat.  43  Geo. 
III.  cap.  46,  s.  4. 

(j)  The  section  extends  only  to  judgments  recovered  by  plaintiffs,  and  not  to 
judgments  of  nonsuit  or  nonpros :  Bennett  v.  Neale,  14  East.  343. 

(Jc)  The  court  will  not  interfere  to  stay  proceedings  in  the  action  upon  pay- 
ment of  the  judgment  debt  without  costs;  Wood  v.  Siilleto,  1  Chit.  Rep.  473. 
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Court,  (0  otherwise  orders.  (ss)    49  Goo.  III.  c.  4,  s.  2  j 
IS  &  li  Via  o.  58,  s.  52. 

in  trespass        394.  («)  If  the  Plaintiff,  in  any  action  of  trespass  (o) 
Hatatiirto    or  trespass  on  the  case,  (p)  recovers  by  theverdici  of  a  Jury, 

(I)  The  application  ought  when  practicable  to  be  made  to  the  judge  in  cham- 
bers, and  apparently  to  a  judge  of  "the  same  court"  in  which  the  action  U 
brought:  Claridge  v.  Wilson,  20  L.  J.  Ex.  246.  Although  the  statute  allows  it  to 
be  made  to  the  full  court':  Jones  v.  Lake,  S  C.  &.  P.  S95.  The  application  is  not 
ex  parte:  Lomxac,  v.  Berrp,  29  L.  T.  Rep.  129;  s.  c.  3  Jur.  N.S.  446.  If  in  cham- 
bers it  must  be  by  summons :  lb.  If  to  the  court,  by  rule  nisi :  Fraser  v.  Moses, 
4  Scott,  N.  R.  749. 

(»i)  It  is  not  usual  to  give  the  costs:  Mason  v.  Nicluolls,  14  M.  &  W.  118; 
Hanmer  v.  While,  12  M.  <fcW.  519;  Slater  v.  Maehay,  8  C.  B.  563;  Kedei-v.Brouse, 
1  U.  C.  Q.  B.  S48 ;  though  defendant  have  occasioned  delay  by  obtaining  time  to 
plead:  Hall  v.  Pierce,  5  DowL  P.  C.  60S ;  or  plead  a  false  plea  of  rtul  Uel  record: 
Hanmer  v.  While,  12  M.  &  W.  519 ;  McDonald  v.  Clarice,  1  U.  C.  Q.  B.  527.  But 
if  the  proceedings,  instead  of  being  rash  or  vexatious,  have  been  directed  by  the 
court  or  are  shown  to  be  really  necessary  to  enable  plaintiff  effectually  to  enforce 
his  rights,  costs  will  be  allowed:  Eraser  v.  Moses,  1  Dowl.  N.S.  705 ;  Garnwell  v. 
Barker,  5  Taunt.  264;  Armstrongs.  Fuller,  1  Chit.  Rep.  190;  Woody.  Stilleio,Ib. 
478 ;  Slate,-  Y.MacHe,  19  L.  J.  C.  P.  SS ;  Jievell  v.  Wetherell,  3  C.  B.  821. 

(n)  This  section  is  the  one  substituted  by  Stat,  of  Ontario  81  Vic.  cap.  24,  s.  1, 
for  the  former  section  324  of  the  C.  L.  P.  Act.  The  latter  was  a  re-enactment  of 
16  Vic.  cap.  175,  s.  26,  which  was  taken  from  Eng.  Stat.  3  &  4  Vic.  cap,  24,  s.  2. 
It  may  be  mentioned  that  the  last  named  statute  repealed  the  act  of  48  Eliz.  cap. 
6,  "  so  far  as  it  relates  to  costs  in  actions  of  trespass  or  trespass  on  the  case,"  and 
so  much  of  the  22  &  23  Car.  II.  cap.  9,  "  as  relates  to  costs  in  personal  actions :" 
see  Morgan  v.  Thome,  7  M.  &  W.  400.  But  that  our  16  Vic.  cap.  175,  s.  26,  did 
not  do  so  in  express  words  any  more  than  the  section  here  annotated.  P»eferring. 
to  16  Vic.  cap.  175,  s.  26,  Robinson,  O.  J.,  said :  ''  The  new  provision  forms  a 
single  clause  in  a  statute  which  relates  to  a  multitude  of  other  subjects.  Ho  inten- 
tion is  expressed  of  consolidating  the  existing  law  on  this  point,  or  of  affording 
one  simple  rule  as  a  substitute  for  all  others  relating  to  the  plaintiff's  costs  in 
actions  of  trespass  and  trespass  on  the  case.  It  follows  then,  we  think,  that  we 
can  only  take  this  isolated  clause  as  it  stands,  and  give  effect  to  its  provisions  by 
allowing  them  to  overrule  any  previous  enactment  with  which  they  conflict.  We 
cannot  go  so  far  as.  to  hold  that  this  clause  virtually  repeals  all  former  laws  on 
this  subject,  though  we  may  and  must  hold  it  to  have  virtually  repealed  whatever 
is  clearly  inconsistent  with  it:"  Pedder  v.  Moore,  1  Prac.  R.  119.  The  Eng.  Stat. 
3  &  4  Vic.  cap.  24,  s.  2,  was  afterwards,  in  England,  in  accordance  with  the 
decision  of  Pedder  v.  Moore,  held  not  to  conflict  with  the  21  Jac.  1,  cap.  16,  s.  6, 
so  as  to  repeal  it,  "but  that  both  enactments  may  well  stand  together:"  Emm  v. 
Pees,  9  O.  B.  K.S.  391.  But  it  has  been  decided  by  the  court  of  Common  Pleas 
that  section  324  above  annotated  as  amended  by  Stat.  Ont.  31  Vic.  cap.  24,  s.  1, 
has  in  effect  repealed  the  21  Jac.  1,  cap.  16,  s.  6,  so  that  a  judge  may  now  certify 
for  full  costs  in  an  action  for  slander,  though  the  damages  recovered  be  only  one 
shilling:  Stewart  v.  Moffatt,  20  U.  C.  C.  P.  89. 

(o)  Quatre.  Is  the  statute  8  &  9  Win.  III.  cap;  11,  s.  4,  which  allows  plaintiffs 
full  costs  in  actions  of  trespass  upon  a  certificate  of  the  presiding  judge  that  the 
trespass  proved  is  wilful  and  malicious,  no  matter  what  the  amount  of  the  verdict 
may  be,  repealed  ?  see  Wise  v.  Eewson  et  al,  1  Prac.  R.  232. 

(i»)  Though  assumpsit  is  a  species  of  trespass  on  the  case,  yet  it  is  not  contem- 
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less  damages  than  eight  dollars,  such  Plaintiff  shall  not  be  recover  no 

.11  •  hit  i    i    costs  if  ver- 

entitled  to  recover,  in  respect  of  such  verdict,  any  costs  what-  diet  ire  less 
ever,  (j)  whether  the  verdict  be  given  on  an  issue  tried,  (/•)  or  dollars \m- 
Judgment  has  passed  by  default,  (s)  unless  the  Judge  or  pre-  ess  u  8e 

plated  by  this  section.  The  only  species  of  actions  on  the  case  intended  are  those 
brought  for  "  grievances,"  i.  e.  actions  for  tort :  see  Morison  et  al  v.  Salmon,  10  L.  J. 
0.  P.  91.  Thus  actions  for  the  infringement  of  patents :  Oillelt  v.  Green,  7  M.  ifc 
"W.  347;  for  libel:  Foster  v.  Pointer,  1  Dowl.  N.S.  28;  for  slander:  Stewart  v. 
Moffatt,  20  TJ.  C.  C.  P.  89;  Newton  v.  Roe,  2  D.  &  L.  815;  for  nuisance:  Shuttle- 
worth  v.  Cocker,  9  Dowl.  P.  C.  76;  Reid  v.  Ashby  et  al,  13  C.  B.  897;  for  seduc- 
tion ;  Townsend  v.  Sterling,  4  Prac.  R.  125 ;  and  generally  for  any  wrong  committed 
(ex  delicto)  which  is  the  subject  of  an  action. 

(q)  If  the  plaintiff,  <fec,  shall  recover,  etc.,  less  damages  than  eight  dollars,  <fec, 
such  plaintiff  shall  not  be  entitled  to  recover  in  respect  of  such  verdict  any  costs 
whatever.  The  penalty  is  different  from  that  enacted  by  the  statutes  of  Elizabeth, 
James  and  Charles  IE  which  debar  plaintiff  from  recovering  "  more  costs  than 
damages." 

(r)  The  Eng.  Stat,  of  S  &  4  Vic.  cap.  24,  s.  2,  which  reads,  "upon  any  issue  or 
issues  tried,"  &c.  was  dearly  held  to  contemplate  actions  in  which  there  were 
more  issues  than  one:  Newton  v,  Rome  et  al,  1  0. B.  187.  In  an  action  for  a  libel 
the  defendant  pleaded  not  guilty,  and  several  pleas  of  justification.  The  plaintiff 
recovered  a  verdict  on  all  the  issues — damages  three  farthings.  Held  under  Stat. 
3  &  4  Vic.  cap.  24;  s.  2,  that  he  was  not  entitled  to  any  costs:  lb.  Referring  to 
this  ease  the  Court  ox  Exchequer  said,  "  We  concur  entirely  in  that  decision :" 
Sharland  v.  Loaring,  1  Ex.  375.  To  a  count  of  trespass  qu.  el.  fr.  upon  three 
closes  the  defendant  pleaded  several  pleas ;  the  plaintiff  new  assigned  trespasses 
extra  viam  as  to  the  third  close,  to  which  the  defendant  pleaded  not  guilty.  The 
defendant  had  a  verdict  on  some  of  the  issues  with  respect  to  the  first  and  second 
closes,  and  the  plaintiff  upon  the  others,  so  that  the  defendant  succeeded  as  to  the 
causes  of  action  in  those  closes ;  the  plaintiff  had  a  verdict-  with:  one  farthing 
damages  upon  the  new  assignment.  There  was  no  certificate  under  the  Eng.  Stat. 
of  3  &  4  Vic.  cap.  24;  Held  that  the  causes  of  action  were  divisible,  and  that  under 
Stat.  4  &  5  A'nne,  cap.  16,  ss.  4,  5,  the  plaintiff  was  entitled  to  the  costs  of  the 
issues  found  for  him  with  respect  to  the  causes  of  action  in  the  first  and  second 
closes ;  but  that  he  was  deprived  of  all  costs  by  the  3  &  4  Vie.  cap.  24,  with  respect 
to  the  cause  of  action  for  trespasses  in  the  third  close :  lb.  By  the  one  statute 
the  defendant  is  punished  for  pleading  pleas  which  he  cannot  support ;  by  the 
other  the  plaintiff  is  punished  for  bringing  a  frivolous  action,  though  he  succeed: 
lb.  A  plaintiff  having  obtained  judgment  upon  a  demurrer  to  a  replication,  the 
cause  went  down  for  trial  upon  the  issueB  of  fact  without  a  venire  tarn  quam :  the 
plaintiff  recovered  only  twenty  shillings  damages,  and  the  judge  refused  to  certify 
under  3  &  4  Vic.  cap.  24.  Held  that  plaintiff  was  only  entitled  to  the  costs  of  the 
demurrer:  Poole,  v.  Grantham,  2  D.  &  L.  622.  This  section,  does  not  affect  the 
costs  of  a  demurrer  adjudged  in  favour  of  the  plaintiff,  which  costs  are  irrespec- 
tive of  the  finding  of  a  jury:  Kinlock  v.  Hall,  26  U.  C.  Q.  B.  134;  Townsend  y 
Sterling,  4  Prac.  R.  125.  But  if  plaintiff  fail  at  the  trial  on  the  merits,  he  cannot 
afterwards  have  a  demurrer  argued  merely  for  the  purpose  of  getting,  costs  against 
the  defendant:  Macmartin  v.  Thompson,  26  U.  C.  Qj  B;  334. 

(*)  The  words  "issue  tried"  and  "default"  were  held  not  to  comprehend  an 
inquiry  aftc-  judgment  on  demurrer,  though  the  verdict  be  only  for  one  farthing 
damages :  Taylor  v.  Rolf  et  al,  5  Q.  B.  337.  5 
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certifies  cer-  siding  officer,  before  whom  such  verdict  is  obtained,  (<)  imme- 
am  ac  s.     ,}iately  afterwards,  or  at  any  future  time  to  which  he  may 

(()  An  action  of  trespass  qu.  el.  fr.  was  referred  to  arbitration,  and  by  the 
order  of  reference  the  arbitrator  was  empowered  to  certify  in  the  same  manner  as 
a  judge  at  nisi  prius.  The  arbitrator,  though  awarding  one  shilling  damages,  did 
certify  that  the  action  was  brought  "  to  try  a  right  besides  the  mere  right  to 
recover  damages."  Eeld,  plaintiff  entitled  to  full  costs :  Spain  v.  Cadell,  9  Dowl. 
P.  C.  745.  A nd per  Alderson,  B. :  "It  seems  to  me  that  the  parties  are  concluded 
by  their  own  agreement,  upon  which  we  must  put  a  reasonable. construction.  By 
the  order  of  reference  the  parties  have  consented  that  the  arbitrator  shall  stand 
in  the  same  situation  and  have  the  same  power  to  certify  as  a  judge  at  nisi  prius. 
They  have,  then,  given  the  arbitrator  the  same  authority  as  a  judge  possesses  to 
determine  whether  or  not  the  verdict  is  to  carry  costs :"  lb.  117.  By  an  order  of 
reference  in  an  action  for  an  injury  to  the  plaintiff's  reversion  by  making  a  drain 
into  his  premises,  a  verdict  was  directed  to  be  entered  for  the  plaintiff,  claim 
£500,  costs  forty  shillings,  subject  to  the  award  of  a  barrister,  to  whom  the  cause 
and  all  matters  in  difference  were  referred,  and  who  was  empowered  to  direct  a 
verdict  for  the  plaintiff  or  the  defendant  as  he  should  think  proper,  and  to  have 
all  the  same  powers  as  the  court  or  a  judge  sitting  at  nisi  prius,  and  the  costs  of 
the  suit  to  abide  the  event  of  the  award.  The  arbitrator  by  his  award  found  all 
the  issues  in  the  action  in  favor  of  the  plaintiff,  except  the  first,  and  that  he  found 
partly  for  the  plaintiff  and  partly  for  the  defendant ;  and  he  further  directed  that 
the  verdict  entered  for  the  plaintiff  should  stand,  but  that  the  damages  should  be 
reduced  to  one  farthing.  Held  that  the  plaintiff  was  not,  in  the  absence  of  a  cer- 
tificate under  8  &  4  Yic.  cap.  24,  s.  2,  entitled  to  the  costs  of  the  cause:  Cooper 
v.  Pegg,  16  C.  B.  454.  Where  in  an  action  on  the  case  for  diverting  a  stream  or 
water-course,  "  all  matters  in  difference  in  the  cause  "  were  referred  to  arbitration, 
"  the  costs  of  the  suit  to  abide  the  event  of  the  award  or  umpirage,"  but  no  power 
was  given  to  certify  under  3  &  4  Vic.  cap.  24,  s.  2.  Held  that  the  true  meaning 
of  the  submission  was  what  its  words  import,  that  costs,  i.  e.  the  payment  of  costs, 
should  follow  the  event,  i.  e.  the  legal  event  of  the  award,  that  he  in  whose  favour 
the  decision  was  should  be  paid  by  the  other  party  the  costs  of  the  suit :  Griffith 
v.  Thomas,  4  D.  &  L.  109.  In  this  case  the  arbitrator  found  for  the  plaintiff  on 
all  the  issues,  and  assessed  his  damages  at  sixpence.  Held  that  plaintiff,  notwith 
standing,  was  entitled  to  full  costs :  lb.  If  a  verdict  be  taken  at  nisi  prius  subject 
to  a  reference,  though  no  power  to  certify  be  conferred  upon  the  arbitrator,  still 
the  case  will  come  within  the  statute  depriving  a  plaintiff  of  costs  who  reco- 
vers by  the  verdict  of  the  jury  less  damages  than  eight  dollars :  Beid  v.  Ashby 
et  al,  13  C.  B.  897.  In  this  case  the  first  count  of  the  declaration  charged  the 
defendants  with  injury  to  the  plaintiff's  party  wall  in  excavating  by  the  side  of 
it  and  raising  and  overloading  it.  The  defendants  pleaded,  first,  as  to  the  raising 
and  overloading,  not  guilty  by  statute ;  secondly,  as  to  the  residue,  payment  into 
court  of  £30.  The  plaintiff  joined  issue  on  the  first  plea,  and  replied  damages 
ultra  to  the  second.  At  the  trial  a  verdict  was  taken  for  the  plaintiff  for  £2000, 
subject  to  an  award,  but  no  power  was  reserved  to  the  arbitrator  to  certify  under 
3  &  4  Vic.  cap.  24.  The  arbitrator  having  directed  a  verdict  to  be  entered  for 
the  plaintiff  on  the  first  issue,  damages  twenty  shillings,  and  for  the  defendant  on 
the  second  issue :  held  that  plaintiff  was  not  entitled  to  any  costs  whatever :  lb. 
Where  on  a  writ  of  inquiry  in  England,  directed  to  the  sheriff,  the  certificate 
granted  under  the  3  <fc  4  Vic.  cap.  24,  was  by  the  under-sheriff,  it  was  held  neces- 
sary for  him  to  sign  it  in  the  name  of  the  sheriff  and  not  in  his  own  name :  Stroud 
v.  Watts,  3  D.  &  h.  799.  If  the  record  be  so  framed  that  a  right  beyond  a  mere 
right  to  recover  damages  may  come  in  question,  the  court  in  banc  cannot  inquire 
whether  the  "judge  or  presiding  officer"  before  whom  such  verdict  shall  have 
been  obtained  has  exercised  a  sound  discretion  in  granting  a  certificate :  Shuttle- 
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postpone  the  consideration  of  the  matter,  (w)  certifies  on  the 

worth  v.  Cocker,  1  M.  <fe  G.  829.  The  judge  or  presiding  officer  has  a  discretion 
Tested  in  him  whether  he  will  certify  or  not,  in  all  cases  of  trespass  or  trespass 
on  the  case,  with  the  exercise  of  which  discretion  no  court  has  the  right  to  inter- 
fere. If  an  attempt  at  appeal  be  made  the  questions  to  be  asked  are  these :  Is 
the  action  one  of  trespass  or  trespass  on  the  case  1  Did  the  judge  exercise  his 
discretion  ?  If  affirmative  answers  must  be  given  to  both  these  questions  there 
is  no  power  to  review:  Barker  v.  Hollier,  8  M.  &  W.  613. 

(m)  Immediately  afterwards,  $c.  The  word  "  immediately"  excludes  all  inter- 
mediate time  and  action ;  but  it  appears  that  in  this  section  it  has  not  necessarily 
so  strict  a  signification:  Rex  v.  Francis,  Cas.  Temp.  Hardw.  114.  To  make  good 
the  deeds  and  intents  of  parties  it  should  be  construed  such  convenient  time  as  is 
reasonably  requisite  for  the  doing  of  a  thing:  Pybris  v.  Mitford,  2  Leon.  77.  If 
it  were  manifest  that  the  intention  of  the  legislature,  when  framing  this  section, 
was  that  not  a  single  moment's  interval  should  take  place  before  the  granting  of 
the  certificate,  the  courts  would  feel  bound  to  submit  to  that  declared  intention : 
Thompson  v.  Gibson  et  al,  8  M.  &  W.  281.  But  such  cannot  be  the  interpretation. 
How,  therefore,  consistently  with  common  sense  and  the  principles  of  justice,  are 
the  words  "  immediately  afterwards "  to  be  construed  1  If  they  do  not  mean  that 
the  act  is  to  be  done  the  very  instant  afterwards,  do  they  mean  within  ten  minutes 
os  a  quarter  of  an  hour  afterwards  ?  They  should  be  interpreted  to  mean  "within 
Buch  reasonable  time  as  will  exclude  the  danger  of  intervening  facts  operating 
upon  the  mind  of  the  judge,  so  as  to  disturb  the  impression  made  upon  it  by  the 
evidence  in  the  cause :"  lb.  286,  per  Abinger,  C.  B.  It  has  been  held  too  late  to 
apply  for  the  certificate  after  application  made  to  the  master  to  tax  full  costs  and 
a  refusal  by  him  to  do  so:  Gillett  v.  Green,  1  M.  <fe  W.  347.  In  an  action  on  the 
case  for  a  nuisance  to  the  plaintiff's  market,  which  was  the  last  case  tried  at  the 
assizes,  a  verdict  was  found  for  the  plaintiff  with  nominal  damages.  The  judge 
thereupon  immediately  adjourned  the  court  to  his  lodgings  and  quitted  the  court. 
Ifo  application  was  made  in  court  for  a  certificate  under  3  &  4  Vic.  cap.  24,  but 
the  plaintiff's  counsel  followed  the  judge  to  his  lodgings,  and  there,  within  a 
quarter  of  an  hour  after  the  delivery  of  the  verdict,  obtained  the  certificate.  Held 
that  it  was  well  given :  Thompson  v.  Gibson  et  al,  8  M.  &  W.  281.  In  one  case 
it  was  doubted  whether  the  certificate  could  be  granted  after  another  cause  had 
been  called  on :_  Gillett  v.  Green,  9  Dbwl,  P.  C.  219  ;  but  that  doubt  has  been  set 
at  rest  by  holding  that,  notwithstanding,  the  certificate  may  be  granted :  Page  v. 
Pearce,  9  Dowl.  P.  C.  815.  And  per  Lord  Abinger,  C.  B. :  "I  think  that  a  judge 
need  not  certify  before  he  takes  another  case.  He  surely  may  take  time  to  con- 
sider ;  and  can  it  be  said  that  he  ought  to  postpone  every  other  cause  until  he 
has  made  up  his  mind  ?  Such  a  course  would  be  unreasonable  and  very  inconve- 
nient:" lb.  817.  The  effect  of  the  decisions  of  Thompson  v.  Gibson  et  al,  8M.4V. 
28,  and  Page  v.  Pearce,  9  Dowl.  P.  C.  815,  is  that  the  word  "  immediately,"  in  the 
sense  in  which  it  is  employed  in  the  act,  does  not  mean  so  soon  as  the  verdict  is 
given,  without  any  time  whatever  being  taken  for  consideration,  but  that  a  reason- 
able time  for  consideration  may  be  taken,  and  that  a  judge,  if  called  upon  to  certify 
under  the  act,  must  have  some  time  allowed  him  for  consideration.  If  the  word 
were  construed  to  mean  the  moment  the  verdict  is  delivered,  the  judge  would  have 
no  time  whatever  to  view  the  bearings  of  the  case :  Mimes  v.  Hedges  et  al,  2  Dowl. 
If.S.  352,  per  Patteson,  J.  A  certificate  applied  for,  even  after  one  of  the  jurors 
in  another  cause  had  been  sworn,  and  granted  after  the  whole  of  them  had 
been  sworn,  was  held  to  be  sufficient:  lb.  350.  Where  the  judge  took  time  to 
consider,  but  before  judgment  entered  but  after  the  first  four  days  ol  term  certi- 
fied, it  was  held  that  the  certificate  was  in  good  time:  Wise  v  Eewsonet-al 
I  FltC-?:  ?32J  ^  n("Lthat  b7  tne  exPress  terms  of  this  section,  as  amended 
by  the  Stat,  of  Ont.  31  Vic.  cap.  24,  s.  1,  the  judge  may  postpone  the  considera- 
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if  Judge  do  back  of  the  Kccord  (v)  in  the  form  hereinafter  prescribed,  to 
defendant  entitle  the  plaintiff  to  full  costs ;  (w)  and  in  case  such  certifi. 
costs, unless  cate  be  not  granted,  then  the  defendant  in  such  action  shall 
lies  thathe  be  entitled  to  set  off  his  costs  against  such  vei'dict  and  recover 
tied?  ™  "   judgment  and  issue  execution  against  the  plaintiff  for  the 

tion  of  the  matter,  and  that  the  certificate  may  be  given  at  suck  last-mentioned 
time,  it  is  apprehended,  if  the  certificate  be  moved  in  proper  time,  a  liberal  con- 
struction will  be  put  upon  the  section  as  to  the  time  of  granting  it:  see  further 
Jones  v.  Williams,  2  D.  &  L.  247. 

(«)  This  was  the  practice  as  it  existed  before  this  act:  see  preceding  note.  The 
time  within  which  it  is  necessary  to  move  the  judge  or  presiding  officer  for  a  cer- 
tificate does  not  appear  to  be  extended;  but  when  made,  if  made  in  proper  time, 
the  certificate  may  be  either  granted  on  the  spot  or  the  consideration  of  it 
reserved  to  a  future  time. 

(w)  Before  this  statute,  and  under  "the  section  324  as  it  stood  before  the  amend- 
ment  made  by  the  Stat,  of  Ont.  31  Vic.  cap.  24,  s.  1,  the  judge  was  required  to 
certify  in  form  "that  the  action  was  really  brought  to  try  a  right  besides  the 
right  to  recover  damages  for  the  trespass  or  grievance  complained  of,  or  that 
the  trespass  or  grievance  complained  of  in  respect  of  which  the  action  had  b*en 
brought  was  wilful  and  malicious."  The  only  form  now  required  to  give  a  plaintiff 
full  costs  is :  "I  certify  to  entitle  the  plaintiff"  to  full  costs :' '  Stat.  Got.  SI  Vic.  c.  24, 
s.  o.  But  it  is  presumed  "that  the  judge,  though  the  form  of  certificate  is  altered,  will 
still  be  influenced  in  his  decision-in  granting  or  refusing  full  costs  by  a  consider- 
ation,, as  heretofore,  of  the  character  of  the  action,  whether  frivolous  or  vexatious. 
Actions  of  trespass  or  trespass -on  the  case  in  which  less  damages  than  forty  shil- 
lings were  recovered  were,  as  a  rule,  held  to  be  frivolous  and  vexatious.  Those 
suits  were  exceptions  to  it,  which  were  in  fact  brought  to  try,  uot  merely  the 
right  to  recover  damages,  but  to  try  a  right  beyond  that  or  to  vindicate  the 
plaintiff  from  the  vexation  of  a  wilful  or  malicious  iojniy:  Marriott  v.  Stanley, 
9  DoWl.  P.  C.  61,  per  Manle,  J.  The  object  of  such  acts  is  to  prevent  plaintiffs 
from  bringing  actions  of  a  vexatious  and  litigious  nature,  where  very  little  damage 
has  been  sustained  and  there  is  no  right  in  issue :  Shuitleworth  v.  Cocker,  1  M.  & 
G.  S35,  per  TindaJ,  C.  J.  What  the  judge  is  called  upon  to  do  is  to  see  the  design 
which  the  plaintiff  had  in  instituting  the  suit,  and  if  satisfied  by  the  course  of  the 
evidence  that  the  plaintiff  really  thought  he  had  a  right  which  came  in  question, 
or  which  might  by  possibility  come  in  issue,  though  the  form  of  action  may  not 
be  fitted  for  that  purpose,  and  the  right  did  not  in  fact  come  in  question,  he  has  a 
discretionary  power  in  granting  the  certificate :  Morison  et  al  v.  Salmon,  9  DowL 
P.  C.  381,  per  Maule,  3. ;  and  the  court  will  not  interfere  with  the  exercise  of  that 
discretion  in  cases  proper  for  its  exercise :  see  note  t  to  this  section.  The  judge  has 
power  to  certify  where  the  action  is  for  selling  medicines  which  the  defendant 
falsely  represented  as  prepared  by  the  plaintiff:  Morison  et  al  r.  Salmon,  9  Dowl. 
P.  C.  887;  or  for  a  nuisance  to  the  plaintiff's  messuage  from  the  defendant's 
factory:  Shuttlexoorih  v.  Cocker,  1  M.  <fc  G.  829.  But  where  the  action  was  for 
leaving  dangerous  instruments  in  the  highway,  it  was  doubted  whether  a  judge 
had  a  discretion  to  certify:  Marriott  v.  Stanley,  9  Dowl.  P.  C.  59.  In  order 
to  justify  a  judge  in  certifying  in  actions  for  libel,  he  must  be  satisfied  that  the 
conduct  of  the  defendant  arose  from  personal  malice  as  contradistinguished  from 
malice  in  law,  which  is  essential  to  sustain  the  action :  Foster  v.  Pointer,  8  M.  & 
W.  395,  per  Alderson,  B. ;  but  in  actions  of  trespass  without  personal  malice  the 
act  may  be  considered  so  violent  and  outrageous  as  to  be  considered  malicious 
within  the  meaning  of  the  section:   Sherwin  v.  Swindall,  12  M.  <fc  W.  788,  per 
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balance  of  such  costs  as  between  attorney  and  '.client,  (x)  un- 
less the  said  Judge  or  presiding  Officer  shall  certify:  as  here- 
inafter provided  upon  the  record,  in  manner  aforesaid,  that 
the  defendant  is  not  entitled  to  recover  his  cosis  in  the  cause 
against  the  plaintiff,  (g) 

325.    (a)  Nothing  in  the  last  section  contained  shall  This  shall 

v-/  °  .  .iic  not  extend 

deprive  the  Plaintiff  or  costs  in  any  action  brought  for  a  to  certain 
trespass  over  any  land,  (5)  waste,  close,  wood,  plantation  or 
inclosure,  or  for  entering  into  any  dwelling,  out-building  or 
premises  in  respect  to  which  notice  not  to  trespass  (c)  had 
been  previously  served  by  or  on  behalf  of  the  owner  or  occu- 
pier of  the  land  trespassed  over,  or  upon,  or  left  at  the  last 
reputed  or  known  place  of  abode  'of  the  Defendant  in  such 
actipn  j  (d)  but  nothing  in  this  or  in  the  last  preceding  section  factions 

Pollock,  C.  B.  The  fact  that  the  plaintiff  prays  an  injunction  in  an  action  in  a 
superior  court  in  which  an  injunction  may  be  granted  is  not,  even  after  verdict 
for  plaintiff,  sufficient  to  entitle  plaintiff  to  recover  superior  court  costs  without 
the  certificate  of  the  judge  who  Iried  the  case,  when  the  amount  of  damages  is 
clearly  within  the  jurisdiction  of  an  inferior  court:  Emery  v.  Iredale,  7  U.  C. 
It.  3.  181.  The  action  itself  must  be  of  such  a  nature  and  the  equitable  relief 
sought  be  of  bucIi  importance  as  to  justify  the  judge  who  tried  the  cause  in  certi- 
fying for  full  costs :  lb. 

[x)  Under  section  324  as  it  originally  stood  in  the  Consolidated  Statutes  of 
Upper  Canada,  it  was  held  that  if  plaintiff  was  entitled  to  no  cos'cs  whatever 
there  could  he  no  set-off  of  costs  as  between  plaintiff  and  defendant:  Gross  v. 
Watertiouse,  10  U.  C.  L.  J.  215.;  s.  c.  lb,  320.  This  was  felt  to  be  an  anomaly, 
and  to  remove  it  the  section  was  amended  as  in  the  text  by  the  Statute  of  Ontario 
31  Vic.  cap.  24,  s.  1. 

(y)  See  section  S28  and  notes  thereto. 

(a)  The  origin  of  this  section  is  Eng.  Stat.  3  &  4  Vic.  cap.  24,  s.  3. 

(5)  The  word  "commons"  here  followed  in  our  Stat.  16  Vic.  cap.  175,  s.  26,  as 
copied  from  Eng.  Stat.  3  <fc^4  Vic.  cap.  24,  s.  3,  but  is  intentionally  omitted  from 
the  section  here  annotated. 

(c)  Kead  "  thereon  or  therein"  in  Eng.  Stat.  3  &  4  Vic.  cap.  24. 

(d!)  There  is  some  difficulty  in  putting  a  construction  upon  this  section.  One 
interpretation  of  it  may  be  that  wherever  a  notice  in  writing  has  been  given,  the 
plaintiff  shall  be  entitled  to  full  costs  without  aiiy  certificate,  although  the  amount 
of  damages  be  less  than  40s. ;  but  if  so,  unless  the  fact  of  the  notice  appeared  on 
the  face  of  the  declaration,  it  would  seem  that  there  must  be  a  suggestion  on  the 
record  for  that  purpose,  which  the  defendant  would  be  at  liberty  to  traverse, — 
or  the  meaning  may  be  that  it  shall  be  imperative  on  the  Judge  to  certify  where 
a  written  notice  has  been  given,  whereas  in  other  cases  it  is  discretionary.  Pro- 
bably in  order  to  avoid  the  inconvenience  of  former  decisions  the  latter  is  the  true 
construction:  Sherwiny.  Swindatt,  12  M.  &W.  190,  per  Parke,  B.  However,  where 
in  trespass  for  placing  stumps  and  stakes  on  the  plaintiff's  land  the  defendant  paid 
40s.  into  court,  which  the  plaintiff  took  out  in  satisfaction  of  the  trespass,  and  the 
plaintiff  afterwards  gave  the  defendant  notice  that  unless  he  removed  the  stumps 


432  THE  COMMON  LAW  PROCEDURE  ACT.  [s.  326. 

which  might  shall  entitle  any  Plaintiff  to  recover  costs  as  of  an  action 
brought^    brought  in  a  Superior  Court  in  any  case  where  by  law  his 
court/™1    action  might  properly  have  been   brought  in  an  Inferior 
Court.  (0     19  Vic.  c.  43,  s.  312. 

326.  (/)  Repealed  by  Stat.  23  Vic.  cap.  42,  s.  1. 

and  stakes  a  further  action  would  be  brought  against  him ;  it  was  held  that  leaving 
the  stumps  and  stakes  on  the  land  was  a  new  trespass,  and  that  the  plaintiff  was 
entitled  to  full  costs  in  an  action  for  their  continuance  after  the  notice,  though  he 
recovered  less  than  40s.  and  the  judge  refused  to  certify  that  the  trespass  was 
wilful  and  malicious ;  _and  that  the  proper  mode  of  obtaining  the  costs  was  by  a 
suggestion  that  the  trespass  was  committed  after  notice :  JBowyer  v.  Cook,  4  C.  B. 
236.  In  an  action  of  trespass  where  the  <plaintiff  recovered  less  damages  than 
40s.  and  the  trespass  had  been  committed  after  a  verbal  notice  not  to  do  it,  it  was 
held  a  matter  of  discretion  with  the  presiding  judge  to  certify  for  costs  under 
8  &  9  Win.  III.  cap.  1 1,  s.  4,  as  altered  by  3  &  4  Vic.  cap.  24,  s.  2 :  Slierwin  v.  Swm- 
dal ,  1 2  M.  &  W.  783.  It  has  been  held  that  if  in  trespass  the  damages  recovered  be 
less  than  40s.  and  the  judge  do  not  certify,  proof  that  written  notice  not  to  tres- 
pass had  been  previously  given,  will  not  entitle  plaintiff  to  full  costs :  Dam  v. 
Boll,  15  L.  J.  Q.  B.  32.  The  plaintiff  in  trespass  for  crossing  a  field  had  given 
notice  to  the  defendant  not  to  trespass  on  the  field.  Defendant  justified  under  a 
right  of  way.  Plaintiff  traversed  the  right  of  way  and  new  assigned.  Defen- 
dant joined  issue  on  the  right  of  way,  and  suffered  judgment  to  go  Dy  default  on 
the  new  assignment.  The  jury  found  for  the  defendant  as  to  the  right  of  way, 
and  gave  the  plaintiff  Is.  damages  on  the  new  assignment.  The  judge  refused  to 
make  any  certificate  under  3  &  4  Vio.  cap.  24.  Seld  the.  statute  did  not  apply, 
and  that  plaintiff  was  not  entitled  to  full  costs :  Bourne  v.  Alcock,  4  Q.  B.  62. 
And,  per  Patteson,  J.,  "  Before  this  action  was  brought  defendant  asserted  a  right 
of  way  over  the  plaintiff's  close.  The  plaintiff  gave  him  notice  not  to  trespass 
there,  that  is,  in  effect  not  to  assert  the  right  he  claimed.  If  the  plaintiff  had 
succeeded  on  the  justification  his  notice  would  have  entitled  him  to  costs ;  but  the 
defendant  has  established  his  right  to  do  what  the  notice  forbade.  The  plaintiff 
says  that  the  trespass  extra  viam  was  that  which  the  defendant  had  notice  not  to 
do  ;  but  that  is  not  so.  If  the  plaintiff  had  said,  '  It  is  true  you  have  the  right  of 
way  over  a  particular  part  of  the  close,  but  take  care  you  do  not  go  out  of  that 
way,'  the  case  would  have  been  different.  Here  he  has  only  given  a  notice  not 
to  come  upon  the  close  at  all :"  lb.  625. 

(e)  See  note  u  to  section  324. 

(/)  This  section,  which  provides  that  suits  within  the  jurisdiction  of  county 
courts  might  be  brought  and  tried  in  the  superior  courts,  subject  to  county  court 
costs  only,  was  in  1860  repealed  by  Stat.  23  Vic.  cap.  42,  s.  1.  It  was  originally 
taken  from  Stat.  13  &  14  Vic.  cap.  52,  s.  1;  13  &  14  Vic.  cap.  53,  s.  78 ;  16  Vic. 
cap.  177,  s.  2;  18  Vic.  cap.  125,  s.  4,  and  19  Vic.  cap.  43,  s.  312,  all  of  which  it 
consolidated.  It  is  now,  however,  enacted  that  all  issues  of  fact  and  assessment 
of  damages  in  actions  in  any  county  court  may  be  tried  and  assessed,  at  the  elec- 
tion of  the  plaintiff,  at  any  sittings  of  assize  and  nisi  prius  for  the  county  in  which 
the  venue  is  laid,  without  any  order  for  that  purpose :  Stat.  Ont.  32  Vic.  cap.  6, 
s.  17,  sub-sec.  2.  The  costs  are  the  usual  costs  of  the  cases  in  the  court  in  which 
the  action  is  brought:  26.  sub-sec.  8.  The  judge  has  the  same  powers  as  to 
amendment  of  the  record,  adding  and  amending  pleadings,  putting  off  the  trial, 
reference  to  arbitration,  and  making  the  cause  a  remanet,  and  otherwise  dealing 
with  the  cause  and  proceedings  therein  as  if  the  action  had  been  commenced  in.  a 
superior  court  of  common  law:  Stat.  Ont.  33  Vic.  cap.  7,  s.  1. 
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327.  (#)  Repealed  by  Stat.  23  Vic.  cap.  42,  s.  1. 

328.  (A)  1.  In  cftse  a  suit  of  the  proper  competence  of  a  in  inferior 
County  Court  be  brought  in  either  of  the  Superior  Courts  of  j^°™tlii 
the  Common  Law,  or  in  case  a  suit  of  the  proper  competence  superior 
of  a  Division  Court  be  brought  in  either  of  such  Superior 
Courts,  or  in  a  County  Court,  (t)  the  costs  shall  be  taxed  in 

the  manner  following : 

2.  In  case  the  Judge,  who  presides  at  the  trial  of  the  ^J^ee> 
cause,  ( i")  certifies  in  open  court  immediately  after  the  verdict  tain  facts 

'  s</ '  *■  .  .  Plaintiff  to 

has  been  rendered,  (k)  or  at  any  future  time  to  which  he  may  recover  fail 

COST/5. 

(g)  This  section,  which  made  special  provision  as  to  the  county  of  York  for 
the  trial  of  county  court  cases  by  a  judge  of  a  superior  court  of  law,  is,  like  the 
preceding  section,  repealed  by  23  Vie.  cap.  42,  s.  1. 

(/i)  Taken  from  Stat.  Ont.  31  Vic.  cap.  24,  s.  2,  which  repealed  the  original 
section  328  of  the  C.  L.  P.  Act  and  enacted  the  substituted  section.  The  superior 
courts  of  law  have  an  inherent  jurisdiction  over  all  causes,  great  or  small.  By 
the  statute  of  Gloucester,  damages,  great  or  small,  carry  costs :  see  note  I  preced- 
ing note  313.  But  the  legislature  has  appointed  inferior  courts  for  the  trial  and 
determination  of  smaller  causes.  It  is  therefore  only  proper  that  the  time  of  the 
superior  courts  should  not  be  occupied  in  the  trial  of  causes  which  can  be  more 
conveniently,  more  cheaply,  and  more  expeditiously  determined  in  the  inferior 
tribunals :  see  Comstock  v.  Moore,  6  IT.  C.  C.  P.  434.  And  it  is  necessary  not  only 
to  declare  that  such  causes  ought  to  be  tried  in  the  proper  tribunal,  but  that  the 
party  carrying  it  to  another  shall  be  subject  to  some  penalty.  The  penalty  here 
declared  is  loss  of  costs. 

(i)  Full  costs  should  not  be  taxed  without  a  certificate  in  eases  of  replevin 
more  than  in  other  cases,  where  for  all  that  the  verdict  or  determination  shows 
the  action  might  as  well  have  been  brought  in  the  lower  as  the  higher  court : 
Ashton  v.  McMillan,  3  Prac.  E.  10 ;  In  re  Coleman  v.  Kerr,  2S  U.  C.  Q.  B.  297. 

(j)  A  verdict  by  consent  without  taking  of  evidence  or  other  hearing  is  not  a 
trial  within  the  meaning  of  this  section :  Elmore  v.  Colman,  4  0.  S.  321 ;  Morse  v. 
Teetzel,  1  Prac. R.  375 ;  Cumberland  etal\. Ridoutetal,  3Prac.  R.  14.  Contra:  Sonter 
v.  Pretty,  9  TJ.  C.  C.  P.  273.  And  where  plaintiff  without  a  trial  recovers  in  a  supe- 
rior court  an  account  within  the  pecuniary  jurisdiction  of  an  inferior  tribunal 
defendant  is  not  entitled  to  set  off  costs  under  this  section :  Johnson  v.  Morley  ei  al, 
9  U.  C.  L.  J.  263.  In  an  action  of  trover  for  a  deed,  the  plaintiff  recovered  a 
verdict  for  £24  16s.  It  was  ordered  on  motion  that  a  new  trial  should  be  granted 
unless  plaintiff  would  reduce  his  verdict  and  consent  to  accept  only  nominal 
damages,  and  to  this  he  assented.  The  court  under  these  circumstances  refused 
an  application  to  compel  plaintiff  to  enter  judgment  and  tax  his  costs,  or  allow 
the  defendant  to  do  so  for  him  in  order  to  set  off  costs  of  defence,  because  the 
verdict  was  not  reduced  till  after  the  trial  and  plaintiff  had  no  opportunity  to 
apply  for  a  certificate,  which  perhaps  he  might  otherwise  have  obtained :  Ginn 
v.  Scott,  11  U.  C.  Q.  B.  542. 

(A)  By  this  is  meant  "within  a  reasonable  time:''  Page  v.  Pearce,  8  M.  &  W. 

677 ;  Mahoney  v.  Zwick,  4  0.  S.  99 ;  see  also  Falls  et  al  v.  Lewis,  E.  T.  1  Win.  IV.  MS. 

and  Patton  v.  Williams,  H.  T.  3  Vic.  MS.  R.  &  H.  Dig.  "Costs,"  i.  (3)  1 ;  Malloch 

v.  Johnston,  i  IT.  C.  Q.  B.  362.    The  certificate  must  be  moved  at  the  trial : 

28 
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then  postpone  the  consideration  of  granting  or  refusing  the 
certificate,  (J)  that  it  is  a  fit  cause  to  be  withdrawn  (m)  from 
the  County  Court  or  Division  Court,  as  the  case  may  be,  and 
brought  in  the  Superior  Court  or  a  County  Court,  as  the  case 
may  be,  (n)  the  plaintiff  shall  recover  his  costs  of  suit  accord- 

Eamilton  v.  Clarice,  2  Prac.  K.  189  ;  Bonter  v.  Pretty,  9  TJ.  0.  C.  P.  273.  Whether 
or  not  the  motion  may  be  made  after  another  trial  has  been  commenced  has  not 
yet  received  judicial  determination :  Marshall  on  Costs,  2nd  ed.  :18.  Clearly  it  is 
too  late  after  the  trial  of  another  cause  has  been  finished :  McKee  v.  Irwine,  1  IT.  C. 
Q.  B.  160.  But  may  be  made  on  the  same  day  and  before  the  trial  of  another 
cause,  notwithstanding  an  adjournment  of  the  court:  Tlwmpsoft/v.  Gibson  etal 
8  M.  &  W.  287 ;  or  even  after  jury  sworn  in  the  next  succeeding  cause :  Hfelmes  v. 
Hedges  et  al,  2  Dowl.  TS.  S.  350.  It  is  too  late  after  the  lapse  of  several  days :  Gillett 
v.  Green,  1  M.  &  W.  347.  If  moved  in  proper  time  it  is  usually  by  agreement 
between  the  parties  not  obtained  till  afterwards :  Serrdlv.  The  Derbyshire,  Stafford- 
shire &  Worcestershire  Junction  B.  Co.  10  C.  B.  910 ;  Wise  v.  Hewsonetal,  1  Prac.  E. 
232 ;  Linfoot  v.  CfNeill,  5  0.  S.  343.  The  judge  may  examine  witnesses  for  the  pur- 
pose of  satisfying  his  mind  as  to  the  propriety  of  granting  the  certificate :  Band- 
cock  v.  Bethune,  2  U.  C.  Q.  B.  386.  It  is  usual  for  the  judge  in  his  notes  at  the 
time  of  the  application  to  make  a  note  of  it,  and  it  is  not  usual  to  depart  from  the 
judge's  notes  as  a  record  of  what  took  place  at  the  trial :  Gibbs  v.  Pike,  9  M.  &  W, 
360,  per  Lord  Abinger,  C.  B.  But  in  one  case  where  on  an  application  to  rescind 
the  judge's  certificate  it  was  asserted  on  the  one  side  that  the  certificate  had  been 
moved  and  on  the  other  denied,  and  the  judge's  notes  contained  no  entry  of  it, 
the  court  referred  to  the  judge  (McLean,  C.  J.)  as  to  the  fact,  and  he,  having 
reported  in  favor  of  the  plaintiff's  contention,  the  certificate  was  sustained:. 
McNaught  v.  Turnbv.ll,  C.  P.  Temp.,  Richards,  0.  J.,  not  reported.  The  right  of 
a  judge  having  granted  a  certificate  himself  to  reseind  it  is  doubtful:  Wtiailey  v, 
Williamson,  7  Dowl.  P.  C.  253  ;  see  further  note  u  to  section  324  of  this  act. 

(I)  This  is  new.  If  the  application  for  the  certificate  be  made  in  proper  time 
the  disposal  of  the  application  may„be  made  at  the  time  of  the  application,  or  the 
consideration  thereof  be  postponed  to  a  future  time :  see  Small  v.  Kaney,  4  U.  C. 
L.  J.  N.  S.  255. 

(m)  The  word,  "withdrawn"  is  not  to  be  taken  literally.  It  means  "not  insti- 
tuted," as  if  enacted  that  "  the  cause  is  a  fit  one  to  have  been  instituted  in  the 
superior  court:"  Gardner  v.  Stoddard,  Bra.  Eep.  102,  per  Macaulay,  J.  The  word 
"withdrawn"  is  scarcely  appropriate — the  intention  would  have  been  better 
expressed  by  the  word  "withheld"  for  that  is  the  real  meaning  of  the  word  as 
used  in  the  enactment:  ^-Robinson,  C.  J.,  lb.  110. 

(«)  The  amount  of  the  verdict  in  each  case  is  prima  facie  against  plaintiff's 
right  to  full  costs.  The  burden  is  cast  upon  him  to  make  a  proper  case  for  a 
certificate:  see  Gardner  v.  Stoddard,  Dra.  Rep.  101;  King  v.  Sitch,  6  Q.  S.  81; 
Washburn  Y.Zongley,  6  ,0.  S.,  217 ;  Binds  v.  Denison,  1  Cham.  R.  194;  MamltmY. 
Clarke,  2  Prac.  R.  189;  Brownv.  McAdam,  4Prae.R.64.  If  a  plaintiff  in  good  faith 
and  on  probable  grounds  seek  to  recover  an  amount  beyond  that  which  the  jury 
award  him,  he  has  a  right  to  the  exercise  of  the  discretionary  power  in  his 
favour  by  the  judge.  The  object  of  the  enactment  is  not  to  inflict  injustice,  but  to 
punish  wilful  contravention.  Wherever  it  appears  to  the  satisfaction  of  the  judge 
that  the  plaintiff  did  sincerely  urge  and  upon  reasonable  grounds  a  demand  for 
debt  or  damages  greater  than  could  be  recovered  in  the  inferior  court,  although 
a  jury  may  have  given  a  verdict  for  a  sum  within  the  jurisdiction  of  the  inferior 
court  as  to  amount,  it  is  usual  for  the  judge  to  certify.   Where  there  is  no  precise 
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ing  to  the  practice  of  the  Court  in  which  the  action  is  brought, 
in  like  maimer  and  subject  to  the  like  deduction  or  set-off  for 
costs  of  issues  upon  which  the  defendant  may  have  succeeded, 
as  he  would  have  done  and  would  have  been  subject  to  in  case 
his  suit  had- been  of  the  proper  competence  of  the  Court  in 
which  tins  action  is  brought. 


computation  to  be  arrived  at  on  the  evidence,  and  where  the  evidence  would  have 
warranted  a  verdict  beyond  the  mark  as  well  as  below,  it  would  be  hard  indeed 
that  the  plaintiff  should  be  compelled  at  the  peril  of  losing  his  costs  to  relinquish 
a  large  portion  of  what  he  may  fairly  claim,  lest  the  jury,  preferring  the  testi- 
mony of  one  witness  to  another  or  forming  an  arbitrary  estimate  of  their  own, 
may  bring  his  verdict  within  the  lower  jurisdiction.  The  legislature  never 
intended  to  work  such  hardship.  So  to  construe  the  act  as  to  convert  a  remedial 
measure  into  one  of  oppression,  and  that  often  to  the  detriment  of  the  person  in 
the  right  and  to  the  advantage  of  the  wrong  doer.  Take  a  case  for  example.  A 
plaintiff  sues  in  trespass  to  recover  damages  for  a  horse  taken  from  hinv  and 
having  given  $60  for  the  horse  and  honeBtly  valuing  him  at  that  price,  brings  an 
action  in  the  county  court.  The  jury,  upon  contradictory  evidence  as  to  value  or 
from  lenity  to  the  defendant,  find  a  verdict  only  for  $40.  Would  it  not  be  hard 
that  he  should  lose  his  costs,  when  if  the  jury  had  chosen  to  value  the  horse  one 
shilling  higher  it  would  have  Shown  him  to  have  beyond  all  question  rightly 
resorted  to  the  county  court,  and  when  the  valuation  of  the  horse  at  $60  may  be 
more  inconsistent  with  evidence  than  $40  ?  The  verdict  of  $40  may  be  correct ; 
plaintiff,  rather  than  have  further  litigation,  may  be  satisfied  with  it ;  but  in  such 
a  case  to  refuse  him  a  certificate  for  eosts  would  be,  in  all  probability  owing  to 
set-off  of  costs,  to  deprive  him  of  every  farthing  of  his  verdict,  and  entitle  the 
wrong-doer  to  keep  his  horse.  Take  another  case :  A  builder  brings  his  action 
upon  an  agreement  for  work  at,  a  specified  price,  which  would  entitle  him  to  $120. 
He  proves  the  agreement  and  the  work  done  under  it,  and  thus  makes  out  a  case 
whioh  he  could  not  without  abandoning  the  excess  have  proved  in  a  division 
court.  Having  therefore  necessarily  brought  his  action  in  the  county  court,  it 
may  happen  that,  defendant  calls  a  witness  to  declare  his  opinion  that  the  work 
is  ill  done,  or  that  the  materials  are  bad,  and  thus  make  out  a  claim  for  reduction 
in  value.  The  .plaintiff's  witnesses  swear  the  contrary.  Upon  evidence  which 
would  warrant' a  determination  either  way,  the  jury  see  fit  to  reduce  the  price 
and  give  a  verdict  for  $80.  Ought  it  to  follow  in  such  a  case  that  plaintiff  must 
lose  his  costs,  beeause  he  did  not  foresee  that  defendant  would  produce  such 
witnesses, as  he  did,  and  that  the  jury  would  deeide  the  case  just  as  they  did,  not- 
withstanding his  own  testimony  to  the  contrary  ?  It  may  in  truth  be  rather  hard 
that  the  decision  should  be  against  him  upon  the  amount  of  damages,  but  to  deny 
him  a  certificate  would  be  to  say  he  had  no  good  reason  either  to  advance  his 
claim  or  produce  his  witnesses.  It  seems  reasonable  that  plaintiff  should  lose  his 
costs  only  where  there  is  gopd  reason  to  suppose  that  he  proceeded  unnecessarily, 
if  not  vexatiously,  in  the  higher  court,  for  a  demand  whieh  he  might  have  recov- 
ered in  the  lower  jurisdiction.  The  enactment  is  directed,  not  against  cases  of 
accidental  verdicts,  but  of  wilful  contravention.  The  power  to  certify  is  granted 
by  the  legislature  for  the  protection  of  the  plaintiff  who,  in  good  faith  and  with 
reasonable  grounds  of  success,  enters  a  demand,  for  more  than  he.  recovers.  It  is 
easy  to  understand  why  aplaintiff  suing  in  a  county  court  on  a  promissory  note 
for  $80  should  be  deprived  of  costs,  but  it.is  difficult  to  see  any  analogy  between 
such  a  case  and  cases  of  the  nature  above  supposed :  see  remarks  of  Robinson, 
C.  J.  in  Stratford  v.  Sherwood,  5  O.S.  169.  Each  case  must  to  a  very  great  extent 
depend  on  its  own  peculiar  circumstances.    But  in  some  cases  rules  have  been 
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3.  In  ease  the  Judge,  who  presides  at  the  trial  of  the  cause 
certifies  oer-  certifies  at  the  time  aforesaid  that  the  plaintiff  had  reasonable 

tain  facts,  ....         .       i     -i     ,         •   i         « 

plaintiff  to    ground  for  believing  he  had  the  right  of  withdrawing  his 

recover  ■ 

costs  of        cause  from  the  County  Court,  or  Division  Court,  as  (he  case 

which  action  may  be,  and  bringing  it  in  the  Superior  Court,  or  a  County 

been     a     Court,  as  the  case  may  be,  and  that  the  defendant,  without- 

brought.       just  reason,  defended  the  same,  the  plaintiff  shall  recover  his 

costs  of  suit  according  to  the  practice  of  the  Court  in  which 

the  action  should  have  been  brought  in  like  manner,  and 

subject  to  the  like  deduction  or  set-off  for  costs  of  issues 

upon  which  the  defendant  may  have  succeeded,  as  he  would 

have  done,  and  would  have  been  subject  to  in  case  he  had 

brought  his  action  in  such  Inferior  Court,  (tin) 

laid  down  for  the  exercise  of  the  discretionary  power  conferred  by  the  section, 
Thus  if  a  debt  or  ascertained  demand  exceeding  the  pecuniary  jurisdiction  of  a 
county  court  be  reduced  below  the  amount  by  payment  before  action,  the  certifi- 
cate, except  in  very  special  cases,  will  be  refused:  Donnelly  v.  Gibson,  5  O.S.  704; 
Mearns  v.  Gilbertson,  6  O.S.  573 ;  Brown  v.  McAdam,  4  Prac.  E.  64.  But  if  the 
proof  of  payments  involve  matters  difficult  of  investigation,  or  if  made  after 
action  brought,  it  is  usual  for  the  judge  to  certify :  Mearns  v.  Gilbertson,  6  O.S. 
673 ;  Kilbom  v.  Wallace,  3  O.S.  17 ;  Turner  v.  Berry,  6  Ex.  868.  So  if  the  trial 
of  the  cause  involve  difficult  questions  of  law:  Thompson  v.  Crawford  et  al, 
9  IT.  0.  L.  J.  262.  So  if  the  jurisdiction  of  the  inferior  court  be  doubtful: 
Fisher  et  al  v.  The  City  of  Kingston,  4  U.  C.  Q.  B.  213.  Or  where  there  is 
no  judge  to  preside  over  the  court:  Jennings  v.  Dingman,  T.  T.  4  &  S  Vic. 
MS.  E.  &  H.  Dig.  "Costs,"  i.  (1)  13;  Willis  v.  Merriton,  lb.  "Costs,"  i.  (1) 
14 ;  but  see  Sutherland  v.  Tisdale,  1  Cham.  R.  213.  Or  a  judge  who  is  a  party 
to  the  cause:  Jones  et  al  v.  Wing,  3  O.S.  36.  Or  as  to  division  courts,  if  neces- 
sary to  issue  a  commission  to  examine  witnesses :  Comstock  v.  Leaney,  3  U.  C. 
Ii.  J.  13.  But  it  would  seem  that  it  is  not  of  itself  a  ground  for  a  certificate 
that  defendant's  set-off  could  not  be  tried  in  the  inferior  court:  Gooderham  v. 
Ghiloer,  6  O.S.  496.  Where  plaintiff,  suing  in  covenant  only,  recovered  £2,  full 
costs  were  refused:  Gardners.  Stoddard,  Dra.  Eep.  101.  So  where  plaintiff  in 
•covenant  recovered  only  £40,  and  there  was  nothing  special  in  the  case :  Beattie 
et  al  v.  Cook,  6  O.S.  217.  A  mere  surmise  that  the  consideration  of  a  promis- 
sory note  will  be  disputed  is  not  enough:  Cronyn  v.  Probat,  lb.  192.  Nor  the 
fact  that  plaintiff  is  an  attorney  suing  for  his  bill  since  privilege  of  suing  in  the 
superior  courts  is  abolished :  Strachan  et  al  v.  Bullock,  2  U.  C.  Q,  B.  382.  The 
court,  on  appeal,  may  inquire  if  the  case  was  a  proper  one  for  the  exercise  of  dis- 
cretion, but  will  not  review  the  exercise  of  discretion:  see  Barker  v.  HollUr,  8  M. 
&  W.  613;  Shuttleworth  v.  Cocker,  1  M.  <fc  Or.  829.  Until  the  passing  of  the 
Statute  of  Ontario  there  was  no  power  in  a  superior  court  judge  to  certify  for 
county  court  costs  where  an  action  was,  as  to  amount,  recovered  within  the  juris- 
diction of  a  division  court:  see  Cameron  v.  Campbell,  11  U.  C.  Q.  B.  169;  Barold 
v.  Stewart,  2  U.  C.  L.  J.  H\S.  245.  But  now  the  certificates  may  be  as  follow: 
"  I  certify  to  entitle  the  plaintiff  to  full  costs;"  or,  "I  certify  to  entitle  the  plain- 
tiff to  county  (or  division)  court  costs:"  Stat.  Ont.  31  Vic.  cap.  24,  s.  3. 

(nn)  Until  the  passing  of  the  Statute  of  Ontario  there  was  no  power  to  certify 
to  prevent  the  defendant  deducting  costs.    The  certificate  in  such  case  may  be  as 
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4.  In  case  the  Judge,  who  presides  at  the  trial,  shall  not  KJ^gedo   , 
eertify  as  aforesaid,  the  plaintiff  shall  recover  only  County  pMnturtc^ 
Court  costs,  or  Division  Court  costs,  as  the  case  may  be,  and  nor  court 

.    ,  ,  .  <•        -i  costs  only 

the  defendant  shall  be  entitled  to  tax  his  costs  ot  suit  as  and  defen- 
between  attorney  and  client  and  so  much  thereof  as  exceeds  aeA  t0  Set- 
the  taxable  costs  of  defence  which  would  have  been  incurred  ° 
in  the  County  Court  or  Division  Court,  shall,  on  entering 
judgment  be  set-off  and  allowed  by  the  taxing  officer  against 
the  plaintiff's  County  Court  or  Division  Court  costs  to  be 
taxed,  or  against  the  costs  to  be  taxed,  and  the  amount  of  the 
verdict  if  it  be  necessary,  and  if  .the  amount  of  the  costs  so 
set-off  exceeds  the  amount  of  the  plaintiff's  verdict  and  taxed 
eosts,.  the  defendant  shall  be  entitled  to  execution  for  the 
excess  against  the  plaintiff,  (o) 
329.  (p)  When  several  suits  are  brought  on  one  bond,  Costs  recov- 

\r/  °  eraole  in  one 

lecognizance,   promissory  note,   bill  of  exchange,  or  other  suit  only. 
instrument,  or  when  several  suits  are  brought  against  the 
maker  and  endorser  of  a  note,  or  against  the  drawer,  acceptor 
or  endorser  of  a  bill  of  exchange,  (g)  there  shall  be  collected 

i — 

follows : — "  I  certify  to  prevent  the  defendant  deducting  costs :"  Stat.  Ont.  31  Vic. 
cap.  24,  s.  3.  And  since  the  statute  it  has  been  held  by  a  judge  in  chambers  that 
where  plaintiff  had  received  a  certificate  entitling  him  to  county  court  costs  there 
could  not  be  a  set-off  of  costs  on  such  certificate,  although  the  certificate  prevent- 
ing defendant  deducting  costs  had  not  been  obtained:  Sed  gu.  see  Moore  v.  Price 
el  al,  5  Prac.  R.  h 

(o)  It  was  made  a  question,  owing  to  inaccuracy  of  language  in  the  old  statute, 
whether  defendant  could  set-off  his  taxed  eosts  against  the  plaintiff's  taxed  costs 
and  verdict,  but  it  was  held  that  he  could  do  so:  Cameron  v.  Campbell,  12  U.  C. 
Q.  B.  159.  This  statute,  which  provides  for  a  set-off  of  costs  against  the  plain- 
tiff's "costB  to  be  taxed,"  or  "against  the  costs  to  be  taxed  and  the  amount  of 
the  verdict,  if  it  be  necessary,"  removes  all  question  about  the  point.  So  before 
this  statute  it  was  held  that  where  plaintiff  was  not  entitled  to  any  costs  there 
could  be  no  set-off  of  costs  on  the  part  of  the  defendant :  Cross  v.  Waterhouse, 
10  U.  C.  L.  J.  215 ;  s.  c.  23  U.  C.  Q.  B.  590.  In  other  words  it  was  held  that 
there  could  be  no  set-off  of  costs  against  a  mere  verdict,  and  this  absurdity  fol- 
lowed, that  a  plaintiff  with  a  small  verdict  and  no  costs  was  in  a  better  position 
than  a  plaintiff  with  a  small  verdict  and  some  costs.  The  Statute  of  Ontario  is 
intended  to  remove  this  absurdity.  Whether  it  has  done  so  or  not  remains  to  be 
decided.  It  does  not  in  terms  provide  for  a  set-off  against  "  plaintiff's  verdict " 
where  plaintiff  is  not  entitled  to  tax  any  costs.  Where  a  plaintiff  without  a  trial 
(i.  e.  by  a  reference)  recovers  in  a  superior  court  an  amount,  with  the  jurisdiction 
as  to  amount  of  an  inferior  court,  there  can  be  no  set-off  or  deduction  of  costs 
under  this  section :  see  note  j,  ante. 

(p)  Taken  from  repealed  Stat,  TJ.  C.  5  Wm.  IV.  cap.  1,  ci.  1. 

(q)  This  statute  is  inapplicable  to  the  case  where  one  of  the  parties  to  the  note 
sued  on  it  at  the  time  of  the  commencement  of  the  suit  out  of  the  jurisdiction  of 
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And  dis-       or  recovered  from  the  Defendant  the  costs  taxed  in  one  suit 

bursement  , 

in  others.      only  at  the  election  of  the  Plaintiff,  and  the  actual  disburse- 
ments only  in  the  other  suits ;  (?•)  but  this  provision  shall 

Not  to  ex-  ,  •       ,  i 

tend  to  in-  not  extend  to  aoy  interlocutory  costs  in  the  progress  of  a 
bsT"  0I7    cause,  (s)     5  Wm.  IV.  c.  1,  s.  1. 

Costs  in  ae-       SSO.  (0  In   case  any  suit  be  brought  in  any  of  Her 

ci°erksgandSt  Majesty's  Courts  of  Record  in  respect  of  any  grievances  com- 

DMsTonf      ni'tted  by  any  Clerk,  Bailiff  or  Officer  of  a  Division  Court, 

Courts.        under  colour  or  pretence  of  the  process  of  such  Court,  (m) 

and  the  Jury  upon  the  trial  find  no  greater  damages  for  the 

Plaintiff  than  ten  dollars,  the  Plaintiff  shall  not  have  costs 

unless    the  Judge  certifies  in  Court  upon   the  back  of  the 

Record,  that  the  action  was  fit  to  be  brought  in  such  Court  of 

Record,  (y)     13  &  14  Vic.  c.  53,  s.  108. 

Revision  of  SSI.  (a)  Either  party  may  as  of  right,  upon  giving  two 
taxation  of    ^s>  notjce  t0  tjje  opposite  party,  have  the  taxation  of  costs 

the  court :  The  Bank  of  British  North  America  v.  Elliott,  6  TJ.  C.  L.  J.  16.  So 
inapplicable  where  plaintiff  sued  on  the  same  declaration  for  two  promissory 
notes,  the  parties  to  which  were  different,  but  at  the  trial,  owing  to  an  accident, 
was  forced  to  enter  a  nolle  prosequi  as  to  one  of  the  notes : '  Oeddes  v.  Rogers,  5  TJ, 
C.  Q.  B.  1. 

(r)  If  there  be  two  endorsers  on  a  promissory  note,  and  the  holder  of  the  note 
bring  several  actions  against  them,  he  will  be  entitled  to  tax  the  costs  in  one  suit 
only  at  his  election,"  and  disbursements  in  the  other :  Shuter  v.  Dee,  1  U.  C. 
Q.  B.  292.  So  where  plaintiff  commenced  separate  actions  against  the  acceptor 
and  indorser  of  a  bill  of  exchange,  and  the  acceptor  paid  the  amount  of  the  claim 
against  him,  but  without  the  costs,  and  judgment  was  entered  and  execution 
issued  against  him  for  their  amount  and  the  costs  of  the  suit  against  the  indorsees, 
the  court  ordered  the  writ  to  be  restrained  to  the  costs  of  the  acceptor  alone : 
Gillespie  et  al  v.  Cameron,  3  U.  C.  Q.  B.  45. 

(s)  The  costs  of  interlocutory  proceedings  in  a  cause,  not  otherwise  provided 
for,  are  in  general  allowed  as  costs  in  the  cause :  Pugh  v.  Kerr,  6  M.  &  W.  20 ; 
Mummery  v.  Campbell,  2  Dowl.  P.  C.  798. 

\t)  Taken  from  repealed  Stat.  TJ.  C.  IS  &  14  Vic.  cap.  53,  s.  108. 

(«)  This  section  is  designed  peculiarly  for  the  protection  of  clerks,  bailiffs,  and 
other  officers  of  a  division  court,  as  against  trifling  or  vexatious  suits :  see  further 
Con.  Stat.  TJ.  C.  cap.  19,  ss.  195,  196,  197,  198. 

(t>)  The  rule  is  that  in  the  event  of  the  jury  finding  no  greater  amount  of  dam- 
ages for  the  plaintiff  than  $10,  the  plaintiff  shall  not  have  costs.  The  onus,  there- 
fore, to  sustain  the  exception  in  favour  of  a  certificate  is  in  such  case  cast  upon 
the  plaintiff.  It  is  not  said  when  the  certificate  is  to  be  asked,  but  it  is  presumed 
immediately  after  the  trial,  as  it  is  provided  that  the  judge  is  to  certify  in  court, 
upon  the  back  of  the  record :  see  note  u  to  section  324,  and  note  k  to  section  328. 

(o)  Taken  from  C.  L.  P.  Act,  1856,  section,  12. 
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by  any  Deputy  Clerk  of  the  Crown  and  Pleas  revised  by  the 
principal  Clerk  of  the  Court  wherein  the  proceedings  have 
been  had;  (b)   and  the  Court  or  a  Judge  may  by  rule  or 
summons,  call  upon  the  Deputy  Clerk  who  has  taxed  any  ^^ks 
Bill,  to  shew  cause  why  he  should  not  pay  the  costs  of  revis-  jj*^0  te 
in"  his  taxation  and  of  the  application;  if  in  the  opinion  of  witu  costs. 
the  Court  or  Judge,  on  the  affidavits  and  hearing  the  parties, 
such  Deputy  Clerk  was  guilty  of  gross  negligence,  or  of  wil- 
fully taxing  fees   or  charges  for   services  or  disbursements 
larger  or  other  than  those  sanctioned  by  the  Kules  and  Prac- 
tice of  the  Court,  (c)     19  Vic.  c.  43,  s.  12. 

THE  JUDGES  MAY  FBAME  A  TABLE^OF  COSTS  FOE  COUNTY  COURTS. 

333.  (d)  The  Judges  of  the  said  Superior  Courts,  or  judges  of 

„    i  i  t      rti_'  p   -r     i-  i    ii  the  Superior 

any  three  of  them  (of  whom  one  of  the  Unlet  Justices  snail  Courts  may 
be  one),  may,  from  time  to  time,  frame  a  Table  of  Costs  for  0f  costs 
the  several  County  Courts,  and  ascertain,  determine,  declare  courts"11  Y 
and  adjudge  all  and  singular  the  fees  allowed  to  be  taken  by 

(5)  The  late  Mr.  Justice  Burns  was  of  opinion  that  a  revision  under  this  section 
<iould  only  be  obtained  on  judge's  order :  see.  Cochrane  v.  Scott  et  al,  3  Frac.  R. 
32.  But  the  practice  is  to  have  the  costs  revised  as  a  matter  of  course  upon  giv- 
ing two  days'  notiee  to  the  opposite  party.  This  is  done,  in  the  language  of  the 
section,  "  as  of  right."  There  can  be  no  revision  under  this  section  of  a  bill  taxed 
by  a  deputy  clerk  of  the  crown  unless  taxed  in  a  cause  in  court:  Bouchier  et  al  v. 
Palton  et  al,  3  TJ.  C.  L.  J.  108.  And  certainly  not  if  the  parties  have  settled  it:  _ 
lb.  Taxing  officers  should  not  allow  any  items  for  which  there  are  not  proper 
vouchers,  and  these  vouchers  (except  briefs;  &a.)  should  be  filed :  Wilson  v.  Moulds, 
4  Prac.  R.  101.  On  revision  the  master  is  not  to  allow  any  items  which  are  not 
verified  by  vouchers  which  have  been  filed  on  the  original  taxation :  lb. 

(c)  This  provision  for  the  summary  punishment  of  deputy  clerks,  if  not  in  the 
nature  of  a  penal  enactment,  will  probably  be  construed  strictly  by  the  courts, 
and  unless  "gross  negligence"  is  brought  home  to  the'  "guilty"  party,  the  com- 
plainant will  be  left  to  his  remedies  at  common  law. .  Indeed,  as  the  deputy  clerk 
in  taxing  costs  occupies  a  quasi  judicial  authority— little  short  of  what  would  sus- 
tain a  criminal  proceeding,  would,  it  is  apprehended,  move  the  summary  and 
rigorous  interference  of  the  courts.  Nevertheless,  the  provision  is  a  wise  one. 
The  power  given  for  the  punishment  of  gross  or  wilful  misconduct  could-  not  be 
more  safely  reposed  than  in  the  "  court  or  a  judge."  The.  appearance  of  such  an 
enactment  in  the  statute  book  is,  to  some  extent,  evidence  that  the  evil  of  hasty 
and  ill-judged  taxations  by  deputy  clerks  has  not  been  unknown  to  the  courts.  In 
any  view  of  the  matter,  it  is  extremely  important  that  such  deputies  should  act 
on  uniform  principles  in  the  taxation  of  costs,  and  have  ample  materials  to  guide 
them,  subject,  as  they  will  be,  to  stringent  regulations  in  the  discharge  of  multi- 
farious duties. 

[d)  Taken  from  the  County  Courts  Amendment  Act  of  1857,  section  8,  before 
the  passing  of  which  the  power  of  the  judges  of  the  superior  courts  to  make  rules 
for  county  courts  was  doubted:  Chard  v.  Lout,  2  U.  C.  L.  J.  227. 
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Counsel,  Attorneys,  Sheriffs,  Coroners  and  Officers  of  the  said 
Courts  respectively,  in  respect  of  any  business  done  or  trans- 
acted in  the  said  County  Courts,  in  all  matters,  causes,  and 
proceedings  depending  in  the  said  Courts,  or  before  the 
Judges  thereof,  in  all  actions  and  proceedings  within  the 
jurisdiction  of  such  County  Courts  or  of  the  Judges  there- 
of; (e)  and  the  costs  and  fees  authorized  by  such  table  or  by 
any  amended  table  from  time  to  time  made,  and  no  other  or 
greater,  shall  be  taken  or  received  by  Counsel,  Attorneys, 
Sheriffs,  Coroners,  or  Officers  of  any  of  the  said  Courts,  for 
any  business  by  them  respectively  done  in  the  said  County 
Courts  or  before  the  Judges  thereof;  and  the  said  Judges  so 
framing  or  altering  such  Table  of  Costs  may,  if  they  think  fit, 
associate  with  them,  in  framing  or  altering  such  table,  any 
one  of  the  County  Court  Judges  appointed  under  the  sixty- 
third  section  of  the  Division  Courts  Act,  for  making  rules  for 
the  Division  Courts.     20  Vic.  c.  58,  s.  8. 

THE  JUDGES  MAT  MAKE  BULES.  (/) 

(e)  The  powers  conferred  are: — 

1.  To  frame  a  table  of  costs  for  the  several  county  courts ; 

2.  And  ascertain,  determine,  declare  and  adjudge  all  and  singular  the  fees 
allowed  to  be  taken  by  counsel,  attorneys,  sheriffs,  coroners  and  officers  of  the 
said  courts  respectively,  &c. 

And  this  may  be  done  from  "  time  to  time."  So  they  may  extend  and  apply  to 
the  several  county  courts  all  or  any  of  the  rules  and  orders  at  any  time  made 
under  this  act,  with  and  under  such  modifications  as  they  may  deem  necessary,  &c. : 
section  339.  On  25th  August,  1851,  there  was  framed  a  tariff  of  fees  and  rules 
for  the  county  courts,  in  accordance  with  this  section.  The  practice  of  all  the 
common  law  courts  of  record  in  Ontario,  both  of  superior  and  inferior  jurisdiction, 
is  now  as  nearly  the  same  as  the  differences  of  jurisdiction  will  permit. 

(/)  The  power  of  superior  courts  of  common  law"  to  make  regulations  for  the 
practice  in  their  courts,  so  long  as  not  inconsistent  with  some  express  statutory 
provision,  seems  never  to  have  been  doubted.  A  distinction,  however,  appears 
to  exist  between  practice  properly  so  called  and  pleading.  The  distinction  is  evi- 
denced by  the  language  used  in  the  English  Common  Law  Procedure  Acts.  The 
act  of  1 852  is  intituled  "An  Act  to  amend  the  Process,  Practice  and  Mode  of  Plead- 
ing in  the  Superior  Courts  of  Common  Law,"  &c.  The  act  of  1854  in  intituled 
"  An  Act  for  the  further  amendment  of  the  Process,  Practice  and  Mode  of  Plead- 
ing, &c."  In  the  preamble  to  the  act  of  1852  it  is  recited  that  "  the  Process,  Prac- 
tice and  Mode  of  Pleading  in  the  Superior  Courts  of  Common  Law  at  Westminster 
may  be  rendered  more  simple  and  easy,"  <fec.  Whatever  the  reasons  for  the  dis- 
tinction may  be,  it  is  evident  that  throughout  the  Eng.  C.  L.  P.  Acts  a  line  is 
drawn  between  process,  practice  and  mode  of  pleading.  Our  C.  L.  P.  Act,  how- 
ever, is  simply  intituled  "An  Act  to  regulate  the  procedure  of  the  Superior  Courts 
of  Common  Law  and  of  the  County  Courts." 
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333.  (cj)  The  Judges  of  the  Superior  Courts  of  Common  powctJj^ 
Law,  or  any  four  or  more  of  them,  of  whom  the  Chief  Jus- 
tices shall  be  two,  Qi)  may  from  time  to  time  make — 

1.  Such  orders  and  rules  as  they  deem  fit  respecting  the  Respecting 

„.,..,  ,         i       rl  the  justin- 

manner  of  justifying  and  perfecting  bail  when  taken  by  torn-  cation  of 

.  .    ,  -  ■■   n  t  ,.        ,.      bail  taken 

missioners  of  either  of  the  said  Courts,  and  respecting  the  bycommis- 
notices  to  be  given  previous  to  justification,  the  attendance  of  sl""  "" 
bail  before  a  Commissioner  or  a  Judge,  and  the  aflidavits  or 
examinations  to  be  required,  and  any  other  matter  or  thing 
which  to  them  seems  expedient;  (f)  and  also,  2  Geo.  IV.  c. 
1,  s.  41. 

2.  All  such  general  rules  and  orders  for  the  arovernment  Respecting 

,  the  duties  of 

and  conduct  of  the  Ministers  and  Officers  of  their  respec-  the  officers. 
tive  Courts  in  and  relating  to  the  distribution  and  perform- 
ance of  the  duties  and  business  to  be  done  and  performed  by 
them ;  (/)  and  also>  12  vic-  c-  63;  s-  32- 

3.  All  such  general  rules  and  orders  for  the  effectual  exe-  AUneces- 
cution  of  this  Act,  so  fa*  as  respects  such  Courts,  and  of  the  rules. 
intention  and  object  thereof;  (Jc)  and 

4.  For  fixing  the  fees  and  costs  to  be  allowed  for  and  in  Respecting 

°  foes. 

respect  of  the  matters  herein  contained  and  the  performance 
thereof;  (I)  and 

5.  For  apportioning  the  costs  of  issues ;  (ni)  and  ^"osts"1 

6.  For  the  purpose  of  enforcing  uniformity  of  practice  in 


(g)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  a.  223. 

(h)  The  Eng.  C.  L.  P.  Act  reads :  "  It  snail  be  lawful  for  the  judges,  <fcc.  or  any 
eight  or  more  of  them,  of  whom  the  chief  justioesof  each  of  the  courts  shall  be 
three,"  &c. 

(j)  See  E.  G.  pr.  66-91,  inclusive. 

(/)  See  R.  G.  pr.  144-153,  inclusive. 

(k)  The  power  here  conferred  is  to  "  make  general  rules  and  orders  for  the  effi- 
cient execution  of  this  act,"  &c.  Immediately  following  there  is  power  given  to 
make  rules  and  orders  for  subjects  t>f  practioe  specifically  mentioned,  as  "  for  fix- 
ing the  fees  and  costs  to  be  allowed,"  <fec.  These  rules,  whether  general  or  par- 
ticular, are  clearly  to  be  made  "  for  the  effectual  execution  of  this  act  and  of  the 
intention  and  object  thereof." 

(I)  See  Schedule  B  to  N.  Es. 

(m)  See  E.  G.  pr.  61. 
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Uniformity    the  allowance  of  eosts  in  the  said  Courts,  (n)  as  in  their 

in  the  allow-  .     .  ,  ,    „       ,-, 

anoeof  judgment  maybe  necessary  or  proper,  and  tor  that  purpose 
may  meet  from  time  to  time  as  occasion  may  require,  (o) 
19  Vic.  c.  43,  s.  313;  12  Vic.  c.  63,  s.  32. 

To  make  fur-      SS^-  (2)  And  the  said  Judges,  (r)  or  any  four  or  more 
tner  altera-    0f  them,  of  whom  the  Chief  Justices  shall  be  two,  ($)  may. 

tions  in  '  .  t_ 

mode  of       also  by  any  rule  or  order  from  time  to  time  (J)  by  them  made 

pleading,        .     _,  .     ,,.         .  ,  ,    „      ,  , 

&c  m  Term  or  in  Vacation,  make  such  further  alterations  in  the 

time  and  mode  etf  pleading  in  the  said  Courts  (u)  and  in  the 
,  mode  of  entering  and  transcribing  pleadings,  judgments  and 
other  proceedings  in  actions  at  law,  and  in  the  time  and  man- 
ner of  objecting  to  errors  in  pleadings  and  other  proceedings, 
and  in  the  mode  of  verifying  pleas  and  obtaining  final  judg-' 
ment  without  trial  in  certain  cases,  as  to  them  may  seem 
expedient,  (v)     19  Vie.  c.  43,  s.  313. 

335-  (a)  All  such  Rules,  Orders  and  Regulations  shall, 

(«)  The  Eng.  C.  L.  P.  Act  here  continues,  "and  of  ensuring,  as  far  as  maybe 
practicable,  an  equal  division  of  the  business  of  taxation  among  the  masters  of 
the  said  courts." 

(o)  The  powers  conferred  are  very  extensive ;  but  it  is  a  question  whether  they 
authorize  the  judges  to  make  rules  overruling  the  C.  L.  P.  Act  or  in  any  way 
altering  its  provisions,  though  in  the  opinion  of  the  judges  necessary  for  the 
effectual  execution  of  the  act :  see  Rowberry  v.  Morgan,  9  Ex.  130. 

(?)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  16,  s.  223. 

(r)  The  Eng.  C.  L.  P.  Act  reads:  "And  it  shall  be  further  lawful,"  Ac.  The 
inference  is  that  the  section  proceeds  to  confer  powers  such  as  are  not  conferred 
by  the  previous  part  of  the  section.  The  remainder  of  the  section  here  annotated 
is  taken  from  Eng.  Stat.  13  &  14  Vic.  cap.  16,  which,  never  having  been  in  force 
in  this  Province,  is  specifically  enacted.  In  the  Eng.  C.  L.  P.  Act  it  is  simply 
provided  that  "  it  shall  be  lawful  for  the  judges ....  from  time  to  time  to  exercise 
all  the  powers  and  authority  given  them  by  Stat.  13  &  14  Vic.  cap.  16,  with 
respect  to  any  matter  in  the  C.  L.  P.  Act  contained  relative  to  practice  or  plead- 
ing:" Eng.  C.  L.  P.  Act,  1852,  section  223. 

(a)  See  note  h  to  section  333. 

(i)  Within  five  years,  &o.  was  the  limitation  in  the  C.  L.  P.  Act,  1856,  sec.  313. 

(«)  "  To  make  alterations  in  the  time  and  mode  of  pleading,"  <fec.  The  power 
to  make  alterations  in  the  time  of  pleading,  which  is  a  power  neither  conferred  by 
Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  1,  nor  13  <fc  14  Vic.  cap.  16,  would  seem  to 
contemplate  alterations  at  variance  with  the  C.  L.  P.  Act,  which  makes  provision 
tor  the  time  of  pleading:  s.  82,  et  seq. 

(v)  "With  the  exception  pointed  out  in  the  previous  note,  this  part  of  the  sec- 
tion is  an  enactment  of  Eng.  Stat.  IS  Vic.  cap.  16. 

(a)  Taken  from  Eng.  Stat.  15  &  16  Via  cap.  16,  s.  223. 
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immediately  upon  making  the  same,  be  transmitted  to  the  Buchmtes, 
Governor  and  be  by  him  laid  before  both  Houses  of  the  Par-  laid  before 

J  _     ,.  .....  .„  "both  Houses 

liament  of  this  Province,  if  Parliament  be  then  sitting,  or  it  0f  Pariia- 
Parliament  be  not  sitting,  then  within  twenty  days  after  the  m 
next  meeting  thereof;  (6)  and  no  such  Rule,  Order  or  Regu- 
lation, shall  have  effect  until  three  months  after  the  same  has 
been  so  laid  before  both  Houses  of  Parliament,  (c)     19  Vic. 
c.  43,  s.  313. 

S3©.  (d)  Every  Rule,  Order  and  Regulation  so  made  AMtiiento 
shall,  from  and  after  such  time  as  aforesaid,  (e)  be  binding  onafftta8 
and  obligatory  on  the  said  Courts  and  on  all  Courts  of  Error  Courts- &c- 
and  Appeal  in  this  Province,  into  which  the  judgments  of 
the  said  Courts  or  either  of  them  may  be  removed,  (/)  and 
shall  be  of  like  force  and  effect  as  if  the  provisions  contained 


(5)  And  all  such  rules,  &c.  A  question  might  be  raised  whether  the  rules 
intended  are  those  for  which  provision  is  made  in  section  333  as  in  section  334. 
Though  the  words  of  the  section  might  hear  such  a  construction,  it  would  be  a 
construction  quite  at  variance  with  the  Eng.  C.  L.  P.  Act.  Both  the  Eng.  C.  L. 
P.  Act  and  our  C.  L.  P.  Act  provide  for  at  least  two  sets  of  rules — the  one  for 
practice,  the  other  for  pleading.  It  is  intended  that  the  former  shall  take  effect 
from  the  time  of  their  promulgation,  but  the  latter  only  after  having  been  laid 
before  parliament  for  a  specified  period  of  time.  Such  was  the  view-taken  by  the 
judges  of  this  Province,  who,  in  issuing  the  rules  of  Trinity  Term  1856,  made  the 
first  division  of  the  rules  relating  to  practice  take  effect  immediately,  but  declared 
that  the  second  division  relating  to  pleading  should  not  take  effect  until  Easter 
Term  1857. 

(c)  The  object  of  submitting  the  rales  to  the  legislature  is  that  they  may  be 
either  confirmed  or  rejected  as  the  legislature  in  its  wisdom  may  see  fit.  This 
presumes  an  inspection  if  not  a  critieafexamination  of  the  rules  submitted.  But 
the  presumption  is  not  supported  by  facts,  and  the  form  of  submission  is  known 
to  be  idle  and  useless.  The  rules  in  general  provide  for  matters  of  practice  in 
detail,  and  are  made  by  men  fully  competent,  from  knowledge  and  position,  to  frame 
them  properly.  This  is  more  than  can  be  said  of  any  mixed  body  of  men  such  as  a 
parliament,  of  whom  few  members  are  lawyers.  The  majority  have  neither  the 
disposition  nor  capacity  to  revise  rules  of  court  made  by  the  judges  of  the  courts. 
Under  these  circumstances  the  wisdom  of  enacting  that  "no  such  rule,  <6c.  shall 
have  effect  for  three  months  until  after  the  same  shall  have  been  laid  before  both 
houses  of  parliament,"  difficult  of  discernment.  In  Ontario  now  there  is  only  one 
house  of  parliament,  known  as  the  Legislative  Assembly :  B.  N.  Am.  Act,  1867, 
ss.  69,  70.  . 

(d)  Taken  from  Eng.  Stat.  13  Vic.  cap.  16. 

(e)  i.  e.  After  the  expiration  of  three  months,  <fec,  as  mentioned  in  the  last 
section. 

( f)  There  is  only  one  court  of  Error  and  Appeal  in  this  province :  Con.  Stat. 
TJ.  C.  cap.  13. 
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therein  had  been  expressly  enacted  by  the  Parliament  of  this 
Province.  (g)     19  Vic.  c.  43,  a.  313. 

TheGover-  337.  (/*)  The  Governor  may,  by  proclamation,  or  either 
house  of*1"  °f  t'le  Houses  of  Parliament  may,  by  resolution,  at  any  time 
may'Tith*  wi'i'1in  three  months  next  after  such  Eules,  Orders  and  Regu- 
in  three       lations  have  been  laid  before  Parliament,  suspend  the  whole 

months,  sus-  '         *  " 

pena  an  or  0r  any  part  thereof,  (i)  and  in  such  case  the  whole  or  the 
rules.  part  so  suspended,  shall  not  be  binding  or  obligatory  on  the 

said  Courts  or  on  any  Court  of  Error  and  Appeal ;  (_/)  and 
Courts  to  nothing  herein  contained  shall  restrain  the  authority  or  limit 
sionai  rules  the  jurisdiction  of  the  said  Courts  or  of  the  Judges  thereof, 
trained!        to  make  rules  or  orders,  or  otherwise  to  regulate  and  dispose 

of  the  business  therein.  (A)     19  Vic.  c.  43,  s.  313. 

As  to  issue  338.  (I)  The  Judges  of  the  said  Courts,  or  any  four  or 
&c  of  new   more  of  them,  of  whom  the  Chief  Justices  shall  be  two,  (m) 

or  altered  '  '  *-    ' 

WMts.  may,  from  time  to  time,  frame  and  make  such  new  or  altered 

Writs  and  forms  of  proceeding  as  the  Judges  as  aforesaid 
deem  necessary  or  expedient  for  giving  effect  to  the  provi- 
sions hereinbefore  contained,  and  may  think  lit  to  order ;  (n) 
and  such  Writs,  Forms  and  proceedings  shall  be  used  and 
enforced  in  such  and  the  same  manner  as  other  Writs,  forms 

(ff)  The  effect  of  laying  rules  before  parliament  is  of  moment.  Should  the 
rules  clash  with  existing  statutes,  the  statutes  would  become  virtually  repealed. 
When  two  acts  of  the  legislature  are  inconsistent,  the  later  of  the  two  being  the 
last  expressed  intention  of  the  legislature  is  considered  as  an  abrogation  of  the 
former.  It  is  enacted  that  the  rules  intended  by  this  section  shall  "  be  of  like 
force  and  effect  as  if  the  provision  contained  therein  had  been  expressly  enacted 
by  the  parliament  of  this  province." 

(7i)  Taken  from  Eng.  Stat.  13  Vic.  cap.  16. 

(£)  In  Ontario  now  there  is  only  one  house  of  parliament,  viz.,  the  Legislative 
Assembly  of  Ontario :  see  the  British  North  American  Act  1867,  ss.  69,  70. 

(j)  It  is  enacted  that  the  rules,  &c,  "  suspended"  shall  "  not  be  binding  or 
obligatory"  on  the  courts.  The  word  "  suspended"  seems  to  be  used  in  the  sense 
of  the  word  "annulled."  To  annul  a  thing  is  to  put  an  end  to  it  for  all  time  to 
come ;  but  to  suspend  it  is  only  to  put  an  end  to  it  for  a  certain  time.  In  this 
sense  we  speak  of  "  suspending  the  Habeas  Corpus  Act." 

(£)  The  rules  authorized  by  this  section  appear  to  be  general  rules  of  practice, 
rules  of  pleading,  and  rules  for  the  disposal  of  business  pending  in  the  courts. 

(I)  Taken  from  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  224. 

(m)  See  note  h  to  section  333. 

(n)  See  Schedule  of  Forms  to  E.  G.  pr.  of  T.  T.  1856. 
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and  proceedings  of  the  said  -Courts  are  acted  upon  and 
enforced,  or  as  near  thereto  as  the  circumstances  of  the  case 
Trill  admit ;  (o)  and  any  existing  writ  or  proceeding,  the  form  As  to  exist- 
of  which  is  in  any  manner  altered  in  pursuance  of  this  Act,  which  the 
shall,  nevertheless,  be  of  the  same  force  and  virtue  as  if  no  teredbythis 
alteration  had  been  made  therein,  except  so  far  as  the  effect    c ' 
thereof  may  be  varied  by  this  Act.  (j»)   19  Vic.  c.  43,  s.  314 ; 
19  Vic.  c.  90,  s.  8. 

339.  (?)  The  Judges  of  the  said  Superior  Courts,  or  Judges  may 
any  three  of  them,  of  whom  one  of  the  Chief  Justices  shall  Superior 
be  one,  may  extend  and  apply  to  the  several  County  Courts,  to  County 
all  or  any  of  the  rules  and  orders  at  any  time  made  under  modifloa- 
this  Act,  with  and  under  such  modifications  as  they  may  lou' 
deem  necessary,  (r)  and  such  Judges  may  also  make  such 

rules  and  orders  for  and  specially  applicable  to  the  said 
County  Courts  as  may  appear  to  them  expedient  for  carrying 
into  beneficial  effect  the  laws  applicable  to  the  said  County 
Courts,  and  to  actions  and  proceedings  therein,  (s)  20  Vic. 
c.  58,  s.  9;  19  Vic.  c.  90,  s.  3. 

340.  (0  All  Bules  and  Orders  of  the  said   Superior  Superior 
Courts,  made  after  this  Act  takes  effect,  shall  (unless  the  hereafter. 
contrary  be  expressed  therein)  extend  to  the  several  County 
Courts,  (w)    20  Vic.  c.  58,  s.  9, 

(0)  One  change  brought  about  by  the  forms  attached  to  the  New  Rules  is  that  of 
making  writs  of  execution  returnable ,' immediately  after  the  execution  thereof:" 
see  Forms  Hos.  29  et  aeq.  to  R.  G.  pr. 

(jo)  With  the  exception  of  writs  of  execution  being  made  returnable  "  imme- 
diately after  the  execution  thereof,"  as  mentioned  in  the  preceding  note,  the 
writs  remain  substantially  the  same  as  before  the  C.  L.  P.  Act  1856. 

(y)  Taken  from  County  Court  Amendment  Act_[1857,  s.  9,  as  consolidated  with' 
the  County  Court  Amendment  Act  1886,  s.  3. 

(r)  This  the  judges  did  on  25th  August,  1857.    See  note  e  to  s.  S32. 

(s)  Under  this  section  the  powers  are  two  fold — 

1 .  To  extend  and  apply  to  the  several  county  courts  all  or  any  of  the  rules  and 
orders  at  any  time  made  under  this  act,  with  and  under  such  modifications  as 
they  may  deem  necessary. 

2.  To  make  such  rules  and  orders  for  and  specially  applicable  to  the  said 
county  courts  as  may  appear  to  them  expedient  for  carrying  into  beneficial  effect 
the  laws  applicable  to  the  said  county  courts,  &c. 

(1)  Taken  from  the  County  Court  Amendment  Act,  185V,  section  9. 
(u)  i.  e.  so  far  as  applicable  and  with  such  modifications  as  necessary. 
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inunpro-  341-  (v)  In  all  cases  not  expressly  provided  for  by  law, 

the  practice  the  practiee  and   proceedings  in  tbe  several  County  Courts 

rior  Courts    shall  be  regulated  by  and  shall  conform  to  the  practice  for 

shau  apply    ^   tjme   ^{ng  0f  the  said   Superior  Courts  of  Common 

Courte         Law,  (w~)  and  the  practiee  of  the  said  Superior  Courts  shall 

in   matters  not  so  provided   for,  apply  and  extend  to  the 

County  Courts  and  to  all  actions  and   proceedings  therein. 

19  Vic.  c.  90,  s.  19. 

last  days  of       3<4SS.  (a)  Unless  otherwise  expressed,  (b)  the  first  and 
turaTmitecf  last  days  of  all  periods  of  time  limited  by  this  Act,  or  by  any 

(«)  Taken  from  the  County  Court  Amendment  Act,  1856,  section  19. 

(w)  This  is  a  most  important  section.  Its  operation  is  very  extensive.  Its 
effect  will  be  to  secure,  as  much  as  possible,1  uniformity  of  practice  in  all  the 
courts  of  record  of  common  law  jurisdiction.  The  anomaly  of  a  practice  in  the 
county  courts  defective  in  that  in  which  the  practice  of  the  superior  courts  is 
complete  cannot  now  well  occur.  Provision  has  been  made  in  express  language 
for  extending  to  county  courts  so  much  of  the  practice  of  the  superior  courts  as 
appeared  to  the  legislature  to  be  suited  to  the  inferior  courts.  But  so  infinite  are 
the  possible  combinations  of  events  and  circumstances  that  they  elude  the  power 
of  enumeration,  and  are  beyond  the  reach  of  human  foresight.  The  least  reflec- 
tion serves  to  evince  that  it  would  be  impossible  by  positive  and  direct  legislative1 
authority  specially  to  provide  for  every  particular  case  which  may  happen.  How- 
ever much,  therefore,  is  the  subject  of  express  provision,  there  may,  as  regards 
the  practice  of  county  courts,  be  more  for  which  no  positive  provision  is  made. 
To  meet  such  it  is  enacted  that  "  in  all  cases  not  expressly  provided  for  by  law, 
the  practice  and  proceedings  in  the  several  county  courts  shall  be  regulated  by 
and  shall  conform  to  the  practice, , for  the  time  being,  of  the  superior  courts  of 
common  law  at  Toronto,  &c."  The  superior  courts  of  this  Province  are  not  so 
restricted  with  regard  to  practice  as  the  county  courts.  The  superior  courts  pos- 
sess all  such  powers  and  authorities  as  by  jthe  law  of  England  are  incident  to  a 
superior  court  of  civil  and  criminal  jurisdiction :  Con.  Stat.  XJ:  C.  cap.  10,  s.  3. 

(a)  Taken  from  our  old  King's  Bench  Act,  2  Geo.  IV.  cap.  1,  s.  22.  The  rule 
Uo.  174  Pr.  in  England  is  different,  viz.,  exclusive  of  first  day  and  inclusive  of 
last  day :  see  Mumford  v.  Hitchcocks,  14  C.  B.  N.S.  361 ;  Weeks  v.  "Wray,  L.  E. 
3  Q.  B.  212  ;  see  also  Lewk  v.  Color,  1  F.  &  F.  306.  But  the  English  cases  are 
•  conflicting :  see  Hughes  el  al  v.  Griffiths,  13  C.  B.  N.S.  324 ;  Evans  v.  Jones,  2  B.  & 
S.  45 ;  Flower  v.  Bright,  2  J.  <fc  H.  590.  In  some  English  cases  a  dies  non,  though 
the  last  of  the  days  is  counted :  see  Peacock  v.  The  Queen,  4  C.  B.  N.S.  264 ;  Wood- 
house  v.  Woods  et  al,  29  L.  J.  M.  C.  149;  Pennell  v.  The  Churchwardens  of  Uxbridge, 
31  L.  3.M.  C.  92.  And  in  others  the  Monday  following  allowed:  BowberryY. 
Morgan,  9  Ex.  730 ;  Mayer  v.  Harding,  L.  R.  2  Q.  B.  410. 

(6)  When  expressed  to  be  clear  days  both  first  and  last  days  must  be  excluded: 
L'ffin  v.  Pitcher,  1  Dowl.  N.S.  1 67.  Where  a  statute  says  a  thing  shall  be  done 
"  so- many  days"  or  "  so  many  days  at  least"  before  a  given  event,  the  day  of  the 
thing  done  and  that  of  the  event  must  both' be  excluded:  Jtegina  v.  The  Justices  of 
Shropshire,  8  A.  &  E.  173 ;  Mitchell  v.  Foster,  9  Dowl.  P.  C.  527 ;  In  re  Sams  v. 
The  Corporation  of  Toronto,  9  U.  C.  Q.  B.  181.  So  where  "  so  many  days"  shall 
intervene  between  two  events :  Youngv.  Higgon,  6  M.  <fe  W.  49 ;  Chambers  v.  Smith, 
12  M.  &  W.  2.    Where  a  party  may  do  a  thing  "  until  a  given  day,"  such  day  is 
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rules  or  orders  of  Court  for  the  regulation  of  practice,  shall  JJ^Act 
he  inclusive,  (c)    2  Geo.  IV.  c.  1,  s.  22.  StaSlvl 

343.  (d)  All  Rules  in  the  County  Courts  in  Term  time  ah  rules  in 
shall  be  two-day  Rules,  (where  the  same  Rules  in  the  Superior  courttobe 
Courts  would  be  four-day  Rules,)  and  shall  be  answerable  or  iSs.*7 
returnable  on  the  third  day  inclusive,  after  service,  and  may  be 
made  absolute  at  the  rising  of  the  Court  on  that  day,  (e)  and 
in  all  proceedings  in  Term  not  otherwise  provided  for,  one- 
half  of  the  period  allowed  in  the  Superior  Courts  when  ex- 
ceeding one  day  shall  be  allowed  in  the  County  Courts.  (/) 
9  Vic.  c.  7,  s.  3;  20  Vic.  c.  58,  s.  17;  8  Vic.  c.  13,  s.  43. 

INTERPRETATION  CLAUSE,  fo) 

generally  included :  Kerr  v.  Jeston,  1  Dowl.  N.  S.  538.  "Where  he  is  not  to  do  a 
thing  "  until  after  the  expiration  of  so  many  days  from"  some  day,  both  days 
are  excluded:  Blunt  v.  Heslop,  8  A.  <&  E.  677.  The  court  will  take  judicial 
notice  of  the  fraction  of  a  day,  if  necessary  for  the  ends  of  justice :  Thomas 
et  al  v.  Desanges  et  <rf,  2  B.  &  Al.  585 ;  Pewtress  et  al  v.  Annan,  9  Dowl.  P.  C.  828. 
A  "month"  generally  speaking  means  a  lunar  and  not  a  calendar  month,  unless 
so  stated:  Sdper  v.  Curtis,  2  Bowl.  P.O.  237;  Tulletv.  Linfield,  3  Burr.  1415; 
But  the  word  "month,"  as  used  in  the  Consolidated  Statutes  of  Upper  Canada', 
cap.  2,  s.  13,  or  Canada,  cap.  5,  s.  6,  sub-s.  11,  means  a  calendar  month.  "Three 
months  after  "  an  event  was  held  to  exclude  the  day  of  the  event :  In  re  Higham 
v.  Jessop,  9  Dowl.  P.  C.  203.  "Until"  a  particular  day  construed  as  including 
that  day:  Kerr  v.  Jeston,  1  Dowl.  N.S.  538.  But  the  words  "from  the  time" 
may  be  held  either  as  inclusive  or  exclusive  of  the  first  day,  according  to  the 
context :  Boulton  v.  Ruttan,  2  0.  S.  362.  The  word  "  year" ' as  used  in  the  Con- 
solidated Statutes  of  Upper  Canada  means  a  calendar  year :  cap.  2,  s.  13.  "  Before 
its  expiration,  may  he  renewed  for  one  year,"  held  to  include  the  day  of  its  date  • 
Bank  of  Montreal  v.  Taylor,  15  U.  C.  C.  P.  107. 

(c)  All  periods  of  time  —  1.  Limited  by  this  act ;  2.  Or  by  any  rules  or  orders 
of  court  for  the  regulation  of  practice,  shall  be  inclusive.     As  to  time  under  a 
judge's  order :  see  Morris  v.  Barrett,  7  C.  B.  N.S.  139 ;  Connelly  v.  Bremner,  L.  E  . 
1  C.  P.  557 ;  see  further  R.  G.  pr.  166. 

(d)  Taken  from  Stat.  U.  C.  8  Vic.  cap.  13,  s.  43,  as  consolidated  with  9  Vic.  cap. 
7,  s.  3,  and  20  Vic.  cap.  58,  s.  17.        . 

(«)  i.  e.  Two  clear  days. 

(/)  Terms  in  the  County  Courts  are  only  of  one  week's  duration :  Stat.  Ont. 
32  Vic.  cap.  6,  s,  2 ;  while  in  the  superior  courts,  with  the  exception  of  Hilary 
Term,  which  is  of  two  weeks,  each  term  is  of  three  weeks'  duration :  29  &  30  Vic. 
cap.  40,  s.  2. 

(g)  It  is  usual  for  the  legislature  of  late  years,  in  order  to  avoid  unnecessary 
repetition  and  secure  uniformity  of  interpretation,  to  append  to  every  statute  of 
great  length  an  interpretation  clause,  or  key  to  words  of  general  import,  whose 
signification  is  intended  to  be  more  general  than  perhaps  the  words  themselves 
standing  alone,  would  indicate.  This  the  legislature  has  attempted  in  the  act  here 
annotated,  but  the  interpretation  clause  is  neither  as  clear  nor  as  extensive  as  the 
necessities  of  the  act  require. 
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The  words 
"a  Judge" 
to  include 
Judges  of 
both  of  the 
Superior 
Courts. 


344.  (K)  Whenever  any  power  is  given  by  this  Act  to 
the  Superior  Courts  or  to  a  Judge  thereof,  the  words  "a 
Judge"  shall  be  held  to  authorize  any  Judge  of  either  of  the 
said  Superior  Courts  of  Common  Law  to  exercise  such  power, 
although  the  particular  proceedings  may  not  be  in  a  cause 
pending  in  the  Court  whereof  he  is  a  Judge,  (i)  19  Vic.  c. 
43,  s.  315. 


Meaning  345.  The  term  "Clerk"  in  this  Act  shall  mean  the 

"cTerk^and  ^eT^  of  tlle  Crown  of  each  of  the  Superior  Courts,  or  the 

"  Deputy 
Clerk." 


Short  Title 
of  Act. 


Clerk  of  the  County  Court  according  as  the  proceeding  with 
reference  to  which  the  term  "  Clerk"  is  used,  applies  to  the 
Superior  Courts  or  County  Courts,  and  the  term  "  Deputy 
Clerk  "  shall  mean  Deputy  Clerk  of  the  Crown.  (7) 

346.  (m)  This  Act  shall  be  called  and  known  as  and  ia 
all  proceedings  may  be  cited  as  "  The  Common  Law  Proce- 
dure Act."    19  Vic.  c.  43,  s.  317. 

347-  The  following  Forms  are  those  referred  to  in  the 
foregoing  sections  of  this  Act : — 


(A)  Taken  from  C.  L.  P.  Act,  1856,  section  315. 

(i)  "To  the  superior  courts  or  to  a  judge  thereof."  These  are  the  words  upon 
which  the  interpretation  is  placed.  Where  they  and  no  others  are  used  there  can 
now  be  no  doubt  as  to  their  meaning.  But  in  some  places  words  apparently  of 
similar  import,  but  not  precisely  the  same,  will  be  found,  and  as  to  these  consid- 
erable difficulty  must  arise.  Thus,  "  any  judge  of  the  court  in  which  the  action  is 
pending,"  &c.  (section  37) :  see  note  y  to  section  37 ;  see  further  Palmer  v.  The 
Justice  Assurance  Co.  28  L.  T.  Rep.  120. 

{V)  Little  difficulty  will  be  found  in  the  application  of  this  enactment.  It  is 
rendered  necessary  owing  to  the  attempt  successfully  made  in  this  act  to  blend 
the  process,  practice,  pleading  and  procedure  of  the  superior  courts  of  law  and 
the  county  courts. 

(m)  This  section,  giving  a  short  title  to  the  act,  corresponds  with  s,  235  of  Eng. 
Stat.  15  &  16  Vic.  cap.  76. 


FORMS   OF  WRITS. 
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A. 

No.  1.— {Vide  Section  2.) 
Weit  ok  Summons  ■when  the  Defendant  besides  within  the  Jdkisdiotios. 

Upper  Canada,     1     Victoria,  by  the  Grace  of  God,  Ac. 
County  of  )         To  C.  D.,  of  ,  in  the  County  of 

(Seal.) 

We  command  yon  that  within  ten  days  after  the  service  of  this  Writ  on  yon, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered  for 
you  iu  our  Court  (or  County  Court)  of  ,  in  an  action  at  the  suit  of  A.  B. ; 

and  take  notice  that  in  default  of  your  so  doing  the  said  A.  B.  may  proceed 
therein  to  Judgment  and  Execution. 
Witness,  Ac. 
In  the  margin. 
Issued  from  the  Office  of  the  Clerk  (or  Deputy  Clerk)  of  the  Crown  and  Pleas, 
(or  Clerk  of  the  County  Court  in  the  County  of  ). 

{Signed)  J.  H.,  Clerk  (or  Deputy  Clerk,) 

(or  Clerk  of  the  County  Court.) 

Memorandum  to  be  subscribed  on  the  Writ. 

.V.  B. — This  Writ  is  to  be  served  within  six  months  from  the  date  thereof,  or  if 
renewed,  from  the  date  of  such  renewal,  including  the  day  of  such  date,  and  not 
afterwards. 

Indorsements  to  be  made  on  the'  Writ  before  the  service  thereof. 

This  Writ  was  issued  by  E.  F.,  of  ,  Attorney  for  the  said  Plaintiff,  or 

this  Writ  was  issued  in  person  by  A.  B.,  who  resides  at  (mention  the  City,  Town, 
Incorporated  or  other  Village,  or  Township  within  which  such  Plaintiff  resides). 

Also  the  Indorsement  required  by  the  fourteenth  Section  of  this  Act. 

Indorsement  to  be  made  on  the  Writ  after  service  thereof. 

This  Writ  was  served  by  X.  T.  on  (J.  D.  (the  Defendant  or  one  of  the  Defend- 
ants), on  ,  the  day  of  ,  one  thousand  eight  hundred  and 


Writ  of  Caf-ias. 
No.  2.— (Vide  Section  3.) 

Upper  Canada,     )     Victoria,  Ac., 
County  of  j         To  the  Sheriff  of,  Ac. 

(Seal.) 

We  command  you  that  you  take  C.  D.,  if  he  shall  be  found  in  your  County  (or 
United  Counties),  and  him  safely  keep  until  he  shall  have  given  you  bail  in  an 
action  on  promise  (or  of  debt,  or  covenant,  or  trespass  on  the  case,  or  as  the  cause 
of  action  may  be,  $c),  at  the  suit  of  A.  B.,  against  the  said  C.  D.,  (and  E.  F.,  Ac, 
if  there  be  one  or  more  Defendant*  not  to  be  arrested)  or  until  the  said  C.  D.  shall 
29 
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by  other  lawful  means  be  discharged  from  your  custody:  And  we  do  further 
command  you,  that  on  execution  hereof  on  the  said  C.  D.,  you  do  deliver  a  copy 
hereof  to  the  said  C.  D. :  (ADd  we  further  command  you  that  you  serve  a  copy 
hereof  on  the  said  E.  F.,  Ac,  if  there  be  one  or  more  Defendants  not  to  be  arrested): 
And  we  hereby  require  the  said  C.  D.  to  take  notice  that  within  ten  days  after 
execution  hereof  on  him,  inclusive  of  the  day  of  such  execution,  he  cause  special 
bail  to  be  put  in  for  him  in  our  (Court  or  County  Court)  of  ,  according  to 

the  warning  hereunder  written  (or  indorsed  hereon),  and  that  in  default  of  his  so 
doing,  such  proceedings  may  be  had  and  taken  as  are  mentioned  in  the  said  warn- 
ing: (And  we  hereby  command  the  said  E.  F.,  <fcc.,  that  within  ten  days  after  the 
service  hereof  on  him,  (fee,  inclusive  of  the  day  of  service,  he  do  cause  an  appear- 
ance to  be  entered  according  to  the  warning  So.  3 :)  And  we  do  further  command 
you,  the  said  Sheriff,  that  immediately  after  the  execution  hereof,  you  do  return 
this  Writ  to  the  said  Court,  together  with  the  manner  in  which  you  shall  have 
executed  the  same,  and  the  day  of  the  execution  thereof;  or  if  the  same  shall 
remain  unexecuted,  then  that  you  do  return  the  same  at  the  expiration  of  two 
months  from  the  date  hereof,  or  sooner  if  you  shall  be  required  thereto  by  order 
of  the  Court  or  of  a  Judge. 

Witness,  <fcc. 

In  the  margin, 
Issued  from  the  Office  of  the  Clerk  (or  Deputy  Clerk)  of  the  Crown  and  Pleas, 
(or  of  the  Clerk  of  the  County  Court  in  the  County  of  ). 

(Signed,)  J.  H.,  Clerk  (or  Deputy  Clerk,) 

(or  Clerk  of  the  County  Court.) 

Memorandum  to  be  subscribed  on  the  Writ. 

N.B. — This  Writ  is  to  be  executed  within  two  months  from  the  date  hereof, 
including  the  day  of  such  date,  and  not  afterwards. 

Warning  to  the  Defendant, 

1.  If  a  Defendant,  being  in  custody,  shall  be  detained  on  this  Writ,  or  if  a 
Defendant,  being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  the  Plaintiff 
may  declare  against  any  such  Defendant  before  the  end  of  the  Term  next  after 
such  arrest,  and  proceed  thereon  to  judgment  and  execution ; 

2.  If  a  Defendant  having  given  bail  to  the  Sheriff  on  the  arrest,  shall  omit  to 
put  in  special  bail  conditioned  for  his  surrender  to  the  Sheriff  of  the  County  from 
which  the  Writ  of  Capias  issued,  and  file  the  bail  piece  in  the  Office  of  the  Clerk 
or  Deputy  Clerk  of  the  Crown  and  Pleas  (or  of  the  Clerk  of  the  County  Court) 
for  the  same  County,  the  Plaintiff  may  proceed  against  the  Sheriff  or  on  the  bail 
bond; 

3.  If  a  Defendant  having  been  served  with  this  Writ  and  not  arrested  thereon, 
shall  not  enter  an  appearance  within  ten  days  after  such  service,  in  the  Office  of 
the  Clerk  or  Deputy  Clerk  of  the  Crown  (or  of  the  Clerk  of  the  County  Court) 
from  which  the  Writ  issued,  the  Plaintiff  may  proceed  to  judgment  and  execution. 

Indorsement  to  be  made  on  the  Writ  before  the  service  thereof. 

This  Writ  was  issued  by  E.  F.,  of  ,  Attorney,  <fec,  as  in  Form  No.  1. 

Bail  for  $  by  order  of  ,  (naming  the  Judge  who  makes  the  order.) 

Also  the  Indorsement  required  by  the  fourteenth  Section  of  this  Act, 

Indorsement  to  be  made  on  the  Writ  after  execution  thereof. 

This  Writ  was  executed  by  X.  T.,  by  arresting  C.  D.,  (or  as  the  case  may  be  as 
to  service  on  any  Defendant,)  on  ,  the  day  of  ,  one  thou- 

sand eight  hundred  and 
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No.  %.—(Vide  Sections  43  and  49.) 

Writ  where  the  Defendant,  being  a  British  Sdbject,  besides  out  of 

Upper   Canada. 
Upper  Canada,      )      Victoria,  <fcc, 
County  of  J  To  C.  D.,  of 

^Seal.) 

We  command  you  that  within  days,  (here  insert  a  sufficient  number  of 

days  according  to  the  directions  in  the  Act,)  after  the  service  of  this  Writ  on  you, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered  for 
you  in  oar  Court  (or  County  Court)  of  ,  in  an  action  at  the  suit  of  A.  B. ; 

and  take  notice  that  in  default  of  your  so  doing,  the  said  A.  B.  may,  by  leave  of 
the  Court  or  a  Judge,  proceed  therein  to  Judgment  and  Execution. 
Witness,  <vc. 
In  the  margin. 
Tssued  from  the  Office  of,  (fee.  (as  in  foregoing  cases.) 

Memorandum  to  be  subscribed  on  the  Writ. 
N.  B. — This  Writ  is  to  be  served  within  six  months  from  the  date  thereof,  or  if 
renewed,  then  from  the  date  of  such  renewal,  including  day  of  such  dace,  and  not 
afterwards. 

Indorsements  to  be  made  on  the  Writ  before  the  seroice  thereof. 
This  Writ  is  for  service  out  of  Upper  Canada,  and  was  issued  by  E.  F.,  of  , 

Attorney  for  the  Plaintiff,  or  this  Writ  was  issued  in  person  by  A.  B.,  who  resides 
at  ,  (mentioning  Plaintiff's  residence,  as  directed  in  Form  No.  1.) 

(Also  the  Indorsement  required  by  the  fourteenth  Section  of  the  Act,  allowing  the 
Defendant  two  days  less  than  the  time  limited  for  appearance,  to  pay  the  debt  and 
■costs.) 


No.  4. — (Vide  Sections  45  and  49.) 

Writ  where  the  Defendant,  not  being  a  British  Shbteot,  resides  out 
of  Upper  Canada. 

Upper  Canada,      )      Victoria,  <&c. 
County  of  [         To  C.  D.,  late  of  ,  in  the  County  of 

(Seal.) 

We  command  you  that  within  days  (insert  a  sufficient  number  according  to 

the  directions  of  the  Act),  after  notice  of  this  Writ  is  served  on  you,  inclusive  of 
the  day  of  such  service,  you  do  cause  an  appearance  to  be  entered  for  you  in  our 
Court  (or  County  Court)  of  ,  in  an  action  at  the  suit  of  A.  B. ;   And  take 

notice  that  in  default  of  your  so  doing,  the  said  A.  B.  may,  by  leave  of  the  Court 
or  a  Judge,  proceed  thereon  to  Judgment  and  execution. 

Memorandum  to  be  subscribed  on  tlie  Writ. 
The  same  as  on  form  No.  3. 
Indorsement,  also  as  on  form  No:  3. 
And  in  the  margin. 

Issued  from  the  Office  of,  <fec.  (as  in  foregoing-  cases.) 
Notice  of  the.  foregoing  Writ. 

„  T^P-  D"  late  of  (the  City  of  Hamilton,  in  Upper  Canada,)  or  (now  residinz  at 
Buffalo,  in  the  State  of  New  Tork.)  6 

Take  notice  that  A.  B.  of  ,  in  the  County  of  ,  Upper  Canada,  has 

commenced  an  action  at  law  against  you,  C.  D.,  in  Her  Majesty's  Court  (or 
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County  Court)  of  ,  by  a  Writ  of  that  Court,  dated  the  day  of 

A.D.  one  thousand  eight  hundred  and  ,  and  you  are  required  within 

.days,  after  the  receipt  of  this  notice,  inclusive  of  the  day  of  such  receipt,  t 
•defend  the  said  action,  by  causing  an  appearance  to  be  entered  for  you  in  th 
'Office  of  the  Clerk  (or  Deputy  Clerk)  of  the  Crown,  (or  of  the  Clerk  of  the  Count 
Court)  for  the  County  of  ,  to  the  said  action,  and  in  default  of  your  s 

doing,  the  said  A.  B.  may,  by  leave  of  the  Court  or  a  Judge,  proceed  thereon  t 
Judgment  and  execution. 

(Signed)  A.  B.,  the  Plaintiff  in  person, 

or 
E.  F.,  Plaintiffs  Attorney. 


Kb.  5.— (Vide  Section  IB.) 
Special  Indorsement. 

>(  After  the  Indorsement  required  by  the  fourteenth  Section  of  the  Act,  this  special 

Indorsement  may  be  inserted.) 
The  following  are  the  particulars  of  the  Plaintiff's  claim : 

1851.  January  10. — Five  barrels  of  Flour,  at  $4 $  20  00 

July  2. — Money  lent  to  the  Defendant 120  00 

October    1. — A  Horse  sold  to  Defendant 100  00 

$240  00 
Paid 30  00 

Balance  due $210  00' 

Or, 

To  Bread  (or  Butcher's  Meat)  supplied  between  the  1st  January, 

1861,  and  the  1st  January,  1852 $160  00 

Paid 50  00 

Balance  due $110  00 

"(If  any  account  has  been  delivered,  it  may  be  referred  to  with  its  date,  or  iht 
Flainliffmay  give  such  a  description  of  his  claim  as  on  a  particular  of  demand,  so  at 
to  prevent^the  necessity  of  an  application  for  further  particulars.) 

Or, 
$400  (or,  £100,.  as  the  case  may  be,  and  so  throughout  these  forms,)  principal  and 
interest,  due  on  a  bond,  dated  the  day  of  ,  conditioned  for  the  pay- 

ment of  $800  (or  £200)  and  interest. 

Or,, 
$400  (or  £100),  principal  and  interest,  due  on  a  covenant  contained  in  a  deed, 
dated  the  day  of  ,  to  pay  $2000  (or  £500)  and  interest. 

Or, 

$400  (or  £100),  on  a  Bill  of  Exchange  for  that  amount,  dated  the  2nd  February, 
1861,  accepted  (or  drawn  or  indorsed)  by  the  Defendant,  with  interest  and  Nota- 
rial charges. 

Or, 

$400  (or  £100),  on  a  Promissory  Kote  for  that  amount,  dated  the  2nd  February, 
1861,  made  (or  indorsed)  by  the  Defendant,  with  interest  and  Notarial  charges. 

Or, 
$400  (or  £100),  on  a  Guarantee,  dated  the  2nd  February,  1861,  whereby  the 
Defendant  guaranteed  the  due  payment  by  E.  F,  of  goods  supplied  (or  to  be  sup- 
plied) to  him. 
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(Ira  all  cases  where  interest  is  lawfully  recoverable,  and  is  not  above  expressed,  add 
■"  the  Plaintiff  claims  interest  on  $  ,  from  the  day  of  ,  until 

Judgment.") 

JST.B.— -Tate  notice,  that  if  a  Defendant  served  with  this  Writ  within  Upper 
Canada,  do  not  appear  according  to  the  exigency  thereof,  the  Plaintiff  will  be  at 
liberty  to  sign  final  judgment  for  any  sum  not  exceeding  the  sum  above  claimed 
(with  interest)  and  the  sum  of  ,  for  costs,  arid  issue  execution  at  the  expira- 

tion of  eight  days  from  the  last  day  for  appearance. 


(No.  6—  Vide  Section  42.) 
Writ  of  Capias  in  an  Action  already  commenced. 

Upper  Canada,     )     Victoria,  <Ssc. 
County  of  J         To  the  Sheriff  of,  <fcc. 

(Seal.) 

We  command  you,  that  you  take  C.  D.,  if  he  Bhall  be  found  in  your  County  (or 
United  Counties),  and. him  safely  keep,  until  he  shall  have  given  you  bail  in  the 
action  on  promises  (or  of  debt,  <fcc),  which  A.  B.  has  commenced  against  him, 
and  which  action  is  now  pending,  or  until  the  said  C.  D.  shall,  by  other  lawful 
means,  be  discharged  from  your  custody.  And  we  do  further  command  you,  that 
on  execution  hereof,  you  do  deliver  a  copy  to  the  said'  C.  D.,  and  that  immediately 
•after  execution  hereof,  you  do  return  this  Writ  to  our  Court  (or  County  Court)  of 
,  together  with  the  manner  in  which  you  shall  have  executed  the  same 
and  the  day  of  the  execution  hereof;  and  if  the  same  shall  remain  unexecuted, 
then  that  you  do  so  return  the  same  at  the  expiration  of  two  months  from  the 
date  hereof,  or  sooner  if  you  shall  be  required  thereto  by  order  of  the  said  Court 
or  a  Judge.  And  we  do  hereby  require  the  said  C.  D.,  that  within  ten  days  after 
execution  hereof  on  him,  inclusive  of  the  day  of  such  execution,  he  cause  special 
bail  to  be  put  in  for  him  in  our  said  Court,  according  to  the  warning  hereunder 
written  (or  indorsed  hereon),  and  that  in  default  of  his  so  doing,  proceedings  may 
be  had  and  taken  as  are  mentioned  in  the  warning  in  that  behalf. 
Witness,  &c. 
In  the  margin. 

Issued  from  the  office  of  the  Clerk  (or  Deputy  Clerk)  of  the  Crown  and  Pleas 
{or  of  the  Clerk  of  the  County  Court  in  the  County  of  .) 

(Signed)  J.  H.,  Clerk  (or  Deputy  Clerk), 

(or  Clerk  of  the  County  Court.) 

Memorandum  to  be  subscribed  on  the  Writ. 

N.B. — This  writ  is  to  be  executed  within  two  months  from  the  date  hereof, 
including  the  day  of  such  date,  and  not  afterwards. 

Warning  to  the  Defendant. 

1.  This  suit,  which  was  commenced  by  the  service  of  a  Writ  of  Summons,  will 
be  continued  and  carried  on  in  like  manner  as  if  the  Defendant  had  not  been 
arrested  on  this  Writ  of  Capias ; 

2.  If  the  Defendant,  having  given  bail  to  the  Sheriff  on  the  arrest  on  this  Writ, 
shall  omit  to  put  in  special  bail  for  his  surrender  to  the  Sheriff  of  the  County  from 
■which  the  Writ  of  Capias  issued,  and  to  file  the  bail-piece  in  the  office  of  the 
Clerk  (or  Deputy  Clerk)  of  the  Crown  and  Pleas,  (or  of  the  Clerk  of  the  County 
Count)  for  the  County  of  ,  the  Plaintiff  may  proceed  against  the  Sheriff  or 
on  the  Bail  Bond. 
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Indorsements  to  he  made  on  the  Writ  before  the  execution  thereof. 

1.  This  writ  was  issued  by  E.  F.,  of,  <fec,  (as  in  Form  No.  1). 

2.  Bail  for  $  ,  by  order  of  ,  (naming  the  Judge  who  makes  the 
order.) 

Also  the  Indorsement  required  by  the  fourteenth  Section  of  this  Act. 

Indorsement  to  be  made  on  the  Writ  after  the  execution  thereof. 

This  Writ  was  executed  by  arresting  C.  D.,  (according  to  the  facts)  on  the 
day  of  ,  one  thousand  eight  hundred  and 


No.  1.— (  Vide  Section  55.) 
In  the  ,  <fec.  (state  the  Court). 

On  the  day  of  .,  one  thousand  eight  hundred  and 

(Day  of  signing  Judgment. ) 

Upper  Canada,      )         A.  B.,  in  his  own  person  (or  by  bis  Attorney), 

To  wit:  )      sued  out  a  Writ  of  Summons  against  C.  D.,  indorsed 

according  to  the  Common  Law  Procedure  Act,  as  follows : 

(Here  copy  Special  Indorsement.) 

And  the  said  C.  D.  has  not  appeared,  therefore  it  is  considered  that  the  said 
A.  B.  recover  against  the  said  C.  D.,  $  ,  together  with  $  ,  for  coats 

•of  suit. 


No.  8.— ( Vide  Section  150.) 

In  the  Q.  B.,  (or  C.  P.,  or  C.  C.) 
The  day  of  ,  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and 

•County  of  ,  )         Whereas  A.  B.  has  sued  C.  D.,  and        affirms  and 

To  wit :  j      denies, 

(Here  state  the  question  or  questions  of  fact  to  be  tried.) 

And  it  has  been  ordered  by  the  Honorable  Mr  Justice  ,  (or  by  His 

Honor  ,  Judge  of  the  County  Court,  <Ssc.)  according  to  the  Common  Law 

Procedure  Act,  that  the  said  question  shall  be  tried  by  a  Jury ;  therefore  let  the 
same  be  tried  accordingly. 

No.  9.— ( Vide  Section  303.) 

Form  of  a  Rule  ok  Summons  wheke  a  Judgment  Creditor  applies  for  Execution 

against  a  Judgment  Debtor. 

(Formal  parts  as  at  present.) 

C.  P.,  to  show  cause  why  A.  B.  (or  as  the  case  may  be)  should  not  be  at  liberty 

to  enter  a  suggestion  on  the  roll  in  an  action  wherein  the  said  A.  B.  was  Plaintiff, 

and  the  said  C.  D.,  Defendant,  and  wherein  the  said  A.  B.  obtained  Judgment  for 

$  (or  £  ),  against  the  said  C.  D.,  on  the  day  of  > 

that  it  manifestly  appears  to  the  Court  that  the  said  A.  B.  is  entitled  to  have 

execution  of  the  said  Judgment,  and  to  issue  execution  thereupon,  and  why  the 

said  C.  D.  should  not  pay  to  the  said  A.  B.  the  costs  of  this  application  to  ba 

•taxed. 

Note. — The  above  may  be  modified  so  as  to  meet  the  case  of  an  application  by 
or  against  the  representative  of  a  party  to  the  Judgment. 
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No.  10.— ( Vide  Section  304.) 

FORM  OF  SUGGESTION   THAT   THE   JUDGMENT   CREDITOR    IS  ENTITLED  TO   EXECUTION 
AGAINST   THE   JUDGMENT   DEBTOR. 

And  now,  on  the  day  of  ,  it  is  suggested  and  manifestly  appears 

to  the  Courts  that  the  said  A.  B.  (or  E.  F.,  as  executor  of  the  last  Will  and  Testa- 
ment of  the  said  A.  B.,  deceased,  or  as  the  case  may  be, )  is  entitled  to  have  execu- 
tion of  the  judgment  aforesaid,  against  the  said  C.  D.,  (or  against  G.  H.,  as 
executor  of  the  last  Will  and  Testament  of  the  said  C.  D.,  or  as  the  case  may  be); 
therefore,  it  is  considered  by  the  Court  that  the  said  A.  B.,  (or  E.  F.,  as  such 
executor  as  aforesaid,  or  as  the  case  may  be)  ought  to  have  execution  of  the  said 
judgment  against  the  said  C.  D.,  (or  against  G.  H.,  as  such  executor  as  aforesaid, 
or  as  the  case  may  be). 

No.  11.— (Vide  Sections  306,  141.) 

Form  of  Writ  of  Revivor. 
Victoria,  (fee, 
To  C.  D.,  of  Greeting: 

We  command  you,  that  within  ten  days  after  the  service  of  this  Writ  upon  you, 
inclusive  of  the  day  of  such  service,  you  appear  in  our  Court  (or  County  Court)  of 
,  to  shew  cause  why  A.  B,,  (or  E.  F.,  as  executor  of  the  last  Will  and 
Testament  of  the  said  A.  B.,  deceased,  or  as  the  case  may  be,)  should  not  have 
execution  against  you,  (if  against  a  representative,  here  insert,  as  executor  of  the 
last  Will  and  Testament  of  ,  deceased,  or  as  the  ease  may  be,)  of  a  judg- 

ment whereby  the  said  A.  B.  (or  as  the  case  may  be)  recovered  against  you,  (or  as 
the  case  may  be,)  $        tor  £  ) ;  and  take  notice  that  in  default  of  your 

doing  so,  the  said  A.  B.  (or  as  the  case  may  be)  may  proceed  to  execution. 
Witness,  efce. 


B. 

Forms  of  Pleadings. — (Vide  Section  Si.) 
On  Contracts. 

1.  Money  payable  by  the  Defendant  to  the  Plaintiff  for  (these  words  "money 
payable,"  <fec.  should  precede  money  counts  like  1  to  11,  but  need  only  be  inserted  in 
the  first,)  goods  bargained  and  sold  by  the  Plaintiff  to  the  Defendant. 

2.  Work  done  and  materials  provided  by  the  Plaintiff  for  the  Defendant  at  hia 
request. 

3.  Money  lent  by  the  Plaintiff  to  the  Defendant. 

4.  Money  paid  by  the  Plaintiff  for  the  Defendant  at  his  request. 

5.  Money  received  by  the  Defendant  for  the  use  of  the  Plaintiff. 

6.  Money  found  to  be  due  from  the  Defendant  to  the  Plaintiff  on  accounts 
stated  between  them. 

1.  A  messuage  and  lands  sold  and  conveyed  by  the  Plaintiff  to  the  Defendant. 

8.  The  Defendant's  use  by  the  Plaintiff's  permisssion  of  messuage  and  lands  of 
the  Plaintiff. 

9.  The  hire  of  (as  the  case  may  be)  by  the  Plaintiff  let  to  hire  to  the  Defendant. 
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10.  Freight  for  the  conveyance  of  the  Plaintiff  for  the  Defendant,  at  his  request 
of  goods  in  (ships,  <fcc.) 

1  1.  The  demurrage  of  a  (fh'P)  of  the  Plaintiff  kept  on  demurrage  by  the 
Defendant. 

1 2.  That  the  Defendant,  on  the  day  of  ,  A.D.  ,  by  his  Pro- 
missory Note  now  overdue^  promised  to  pay  to  the  Plaintiff  $.(qr  £  ),  {two) 
months  after  date,  but,  did  not  pay  the  same. 

13.  That  one  A.,  on,  &c.  (date)  by  his  Promissory  Note  now  overdue,  promised 
to  pay  to  the  Defendant  or.order  $  (or  £  ),  (two)  months  after  date,  and  the 
Defendant  indorsed  the  same  to  the  Plaintiff,  and  the  said  Note  was  duly  pre- 
sented for  payment  and  was  dishonored,  whereof  the  Defendant  had  due  notice, 
but  did  not  pay  the  same. 

14.  That  the  Plaintiff  on,  &b.  (date)  by  his  Bill  of  Exchange  now  overdue, 
directed  to  the  Defendant,  required  the  Defendant  to  pay  to  the  Plaintiff  $  (or  £ 

),  (two)  months  after  date,  and  the  Defendant  accepted  the  said  Bill,  but  did 
not  pay  the  same. 

16.  That  the  Defendant  on,  &c.  (date),  by  his  Bill  of  Exchange  to  A.,  required 
A.  to  pay  the  Plaintiff  $  (or  £  ),  (two)  months  after  date,  and  the  said  Bill  was 
duly  presented  for  acceptance  and  was  dishonored,  of  which  the  Defendant  had 
due  notice,  but  did  not  pay  the  same. 

16.  That  the  Plaintiff  and  Defendant  agreed  to  marry  one,  another,  and  a 
reasonable  time  for  such  marriage  has  elapsed,  ap<3  the  Plaintiff  %s  always  been 
ready  and  willing  to  marry  the  Defendant,  yet  the  Defendant  has -neglected  and 
refused  to  marry  the  Plaintiff. 

11.  That  the  Defendant  by  warranting  a  horse  to  be  then  sound  and  quiet  to 
ride,  sold  the  said  horse  to  the  Plaintiff,  yet  the  said  horse  was  not  then  sound 
and  quiet  to  ride. 

18.  That  the  Plaintiff  and  Defendant  agreed  by  charter  party,  that  the  Plain- 
tiff's schooner  called  the  Toronto,  should  with  all  convenient  speed  sail  to  Hamilton, 
and  that  the  Defendant  should  there  load  her  with  a  full  cargo  of  flour  and  other 
lawful  merchandize,  which  she  should  carry  to  Kingston  and  there  deliver,  on 
payment  of  freight  per  barrel,  and  that  the  Defendant  should  be  allowed  four 
days  for  loading  and  four  days  for  discharging,  and  four  days  for  demurrage,  if 
required,  at  $  (or  £  ),  per  day ;  and  that  the  Plaintiff  did  all  things  necessary 
on  his  part  to  entitle  him  to  have  the  agreed  cargo  loaded  on  board  the  said 
schooner  at  Hamilton,  and  that  the  time  for  so  loading  has  elapsed,  yet  the 
Defendant  made  default  in  loading  the  agreed  cargo. 

19.  That  the  Plaintiff  let  the  Defendant  a  house,  being  (designate  it)  for 
years,  to  hold  from  the  day  of  A.D.  ,  at  %  (or  £    )  a  year,  pay- 
able quarterly,  of  which  rent            quarters  are  due  and  unpaid. 

20.  The  Plaintiff  by  deed  let  to  the  Defendant  a  house  (designate  it)  to  hold  for 
seven  years  from  the  day  of  ,  A.D.  ,  and  the  Defendant  by  the 
said  deed  covenanted  with  the  Plaintiff  well  and  substantially  to  repair  the  said 
house  during  the  said  term  (according  to  the  covenant),  yet  the  said  bouse  was 
during  the  said  term  out  of  good  and  substantial  repair. 


Fon  'Wbongs  independent  or  Contkact. 

21.  That  the  Defendant  broke  and  entered  certain  land  of  the  Plaintiff  called 
lot  No.  &c,  and  depastured  the  same  with  cattle. 

22.  That  the  Defendant  assaulted  arid  beat  the  Plaintiff,  gave  him  into  custody 
to  a  Constable,  and  caused  him  to  be  imprisoned  in  the  Common  Gaol. 


FORMS  OF  PLEADINGS.  457 

23.  That  the  Defendant  debauched  and  carnally  knew  the  Plaintiff's  wife. 

24.  That  the  Defendant  converted  to  his  own  use  (or  wrongfully  deprived  the 
Plantiff  of  the  use  and  possession  of)  the  Plaintiffs  goods,  that  is  to  say — (men- 
tioning what  articles,  as  for  instance,  household  furniture.) 

25.  That  the  Defendant  detained  from  the  Plaintiff  his  title  deeds  of  land  called 
lot  No.  Ac.  .  in,  &c.  ,  that  is  to  say  (describe  the  deeds). 

26.  That  the  Plaintiff  was.possessed  of  a  mill,  and  by  reason  thereof  was  enti- 
tled to  the  flow  of  a  stream  for  working  the  same,  and  the  Defendant,  by  cutting 
the  bank  of  the  said  stream,  diverted  the  water  thereof  away  from  the  said  mill. 

27.  That  the  Defendant,  having  no  reasonable  or.probable  cause  for  believing 
that  the  Plaintiff,  unless  forthwith  apprehended,  was  about  to  quit  Canada  with 
intent  to  defraud  his  creditors  generally,  or  the  said  Defendant  in  particular, 
maliciously  represented  that  such  was  the  fact,  and  thereupon  maliciously  pro- 
cured, a  Judge's  order  for  the  issue  of  bailable  process  against  the  said  Plaintiff, 
and  caused  the  Plaintiff  to  be  arrested  and  held  to  bail  for  $  (or  £        ). 

28.  That  the  Defendant  falsely  and  maliciously  spoke  and  published  of  the 
Plaintiff  the  words  following,  that  is  to  say,  "He  is  a  thief"  (if  tliere  be  any  special 
damage,  here  state  it,  with  mch  reasonable  particularity  as  to  give  notice  to  the  Defen- 
dant of  the  peculiar  injury  complained  of,  as  for  instance,  whereby  the  Plaintiff  lost 
his  situation  as  shopman  in  the  employ  pf  N.) 

29.  That  the  Defendant  falsely  and  maliciously  published  of  the  Plaintiff  in  a 
newspaper  called  the  words  following,  that  is  to  say :  ("  He  is  a  regular 
prover  under  bankruptcies")  the  Defendant  meaning  thereby  that  (the  Plaintiff 
had  proved,  and  was  in  the  habit  of  proving,  fictitious  debts  against  the  estates 
of  bankrupts,  with  the  knowledge  that, such  debts  were  fictitious)  or  as  the  case 
may  be. 

Commencement  of  Plea. 

30.  The  Defendant  by  ,  his  Attorney  (or  in  person),  says  (here  state  the 
substance  of  the  Plea.) 

31.  And  for  a  second  Plea,  the  Defendant  says  (here  state  the  second  Plea.) 

Plea  in  Actions  on  Contracts. 

82,  That  he  never  was  indebted  as  alleged.  (N.B.—TJiis  plea  is  applicable  io 
other  declarations  like  those  numbered  1  to  11.) 

33.  That  he  did  not  promise  as  alleged.  ( TIds  plea  is  applicable  to  other  decla- 
rations on  simple  contracts  not  on  bills  or  notes,  such  as  those. numbered  16  to  19.  It 
would  be  [an  Ed.]  objectionable  to  -use  "  did  not  warrant,"  "  did  not  agree,"  or  any 
other  appropriate  denial.) 

34.  That  the  alleged  deed  is  not  his  deed. 

35.  That  the  alleged  cause  of  action  did  not  accrue  wifch-ia  years,  (state 
the  period  of  limitation  applicable  to  the  case),  before  the  suit. 

36.  That  before  aetion  be  satisfied  and  discharged  the  Plaintiffs  claim  by 
payment. 

SI.  That  the  Plaintiff,  at  the  commencement  of  this  suit,  was,  and  still  is, 
indebted  to  the  Defendant  in  an  amount  equal  to  (or  greater  .than)  the  Plaintiff's 
claim  for  (state  tlie  cause  of  set  of  as  in  a  declaration,  see  form  ante,)  which  amount 
the  Defendant  is  willing  to  set  off  against  the  Plaintiff's  claim,  (or,  and  the  Defen- 
dant claims  to  recover  a  balance  from  the  Plaintiff. ' 

38.  That  after  the  claim  accrued,  and  before  this  suit,  the  Plaintiff  bv  deed 
released  the  Defendant  therefrom.  •  J         ' 
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Pleas  in  Actions  foe  Wrongs  independent  of  Contract. 
That  he  is  not  guilty. 

40.  That  he  did  what  is  complained  of  by  the  Plaintiff's  leave. 

41.  That  the  Plaintiff  first  assaulted  the  Defendant,  who  thereupon  necessarily 
committed  the  alleged  assault  in  his  own  defence. 

42.  That  the  Defendant,  at  the  time  of  the  alleged  trespass,  was  possessed  of 
land,  the  occupiers  whereof,  for  twenty  years  before  this  suit,  enjoyed,  as  of  right 
and  without  interruption,  a  way  on  foot  and  with  cattle  from  a  public  highway 
over  the  said  land  of  the  Plaintiff  to  the  said  land  of  the  Defendant,  and  from  the 
said  land  of  the  Defendant  over  the  said  land  of  the  Plaintiff,  to  the  said  public 
highway,  at  all  times  of  the  year,  for  the  more  convenient  occupation  of  the  said 
land  of  the  Defendant,  and  that  the  alleged  trespass  was  the  use  by  the  Defendant 
of  the  said  way. 

Replications: 

43.  The  Plaintiff  takes  issue  upon  the  Defendant's  first,  second,  &c,  pleas.  ' 

44.  The  Plaintiff  as  to  the  second  Plea,  says :  (here  state  the  answer  to  the  plea, 
as  in  the  following  forms.) 

45.  That  the  alleged  release  is  not  the  Plaintiff's  deed. 

46.  That  the  alleged  release  was  procured  by  the  fraud  of  the  Defendant. 

47.  That  the  alleged  set-off  did  not  accrue  within  six  years  before  this  suit. 

48.  That  the  Plaintiff  was  possessed  of  land  whereon  the  Defendant  was  tres- 
passing and  doing  damage,  whereupon  the  Plaintiff  requested  the  Defendant  to 
leave  the  said  land,  which  the  Defendant  refused  to  do,  and  thereupon  the  Plain- 
tiff gently  laid  his  hands  upon  the  Defendant  in  order  to  secure  him,  doiDg  no 
more  than  was  necessary  for  that  purpose,  which  is  the  alleged  first  assault  by 
the  Plaintiff. 

49.  That  the  occupiers  of  the  said  land  did  not,  for  twenty  years  before  this 
suit,  enjoy,  as  of  right  and  without  interruption,  the  alleged  way. 

New  Assignment. 

BO.  The  Plaintiff  as  to  the  and  pleas,  says,  that  he  sues,  not 

for  the  trespasses  therein  admitted,  but  for  trespasses  committed  by  the  Defendant 
in  excess  of  the  alleged  rights,  and  also  in  other  parts  of  the  said  land,  and  on 
other  occasions  and  for  other  purposes  than  those  referred  to  in  the  said  pleas. 

If  the  Plaintiff  replies  and  new  assigns,  the  new  assignment  may  he  as  follows: 

61.  And  the  Plaintiff,  as  to  the  and  pleas,  further  says  that  he 

sues,  not  only  for  the  trespasses  in  those  pleas  admitted,  but  also  for,  <fcc. 

If  the  Plaintiff  replies  and  new  assigns  to  some  of  the  pleas,  and  new  assigns  only 
to  the  other,  the  form  may  be  as  follows  : 

82.  And  the  Plaintiff,  as  to  the  and                pleas,  further  says  that  he 

sues,  not  for  the  trespasses  in  the  pleas  (the  pleas  not  replied  to)  admitted, 

but  for  the  trespasses  in  the  pleas  (the  pleas  replied  to)  admitted,  and  also 
for,  <fec. 


WRITS  OF  MANDAMUS  AND  INJUNCTION. 

Con.  Stat.  V.  C,  Cap.  23. 


An  Act  respecting  Writs  of  Mandamus  and 
Injunction. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative.  Council  and  Assembly  of  Canada,  enacts  as 
follows  : 

MANDAMUS,  (a) 

(a)  A  peculiarity  in  the  constitution  of  the  courts  of  England  and  of  Ontario  is 
the  existence  of  two  distinct  sets  of  tribunals  for  the  administration  of  justice. 
These  tribunals,  known  as  courts  of  law  and  equity,  though  in  many  respects 
acting  independently  of  each  other,  in  some  cases  occupy  a  common  ground  of 
jurisdiction.  Proceedings  in  each  tribunal  have  one  object,  which  is  the  recovery 
of  rights  and  the  prevention  of  wrongs.  The  steps  by  which  a  person  may  seek 
his  civil  rights  in  a  court  of  law  constitute  a  mode  of  procedore  known  as  an 
action.  With  few  exceptions  actions  have  only  one  object,  which  is  compensation 
in  damages,  or,  in  the  words  of  the  Common  Law  Commissioners,  "  to  procure  a 
stipulated  sum,  payable  in  respect  of  some  debt,  or  duty,  or  damage  in  money 
for  the  loss  sustained  by  plaintiff  by  the  non-performance  of  a  contract,  or  for 
an  injury  sustained  by  a  wrongful  act."  In  this  act,  which  was  originally  a 
part  of  the  C.  L.  Pi  Act,  1856,  an  attempt  is  made  to  effect  an  extension  of  the 
operation  of  an  action  at  law.  Compensation  is  not  always  adequate  redress.  To 
satisfy  the  demands  of  justice  there  must  be  a  power  lodged  somewhere  to  protect 
rights  and  prevent  wrongs.  Until  the  passing  of  the  C.  L.  P.  Act,  1856,  that  power 
was  almost  exclusively  confined  to  courts  of  equity.  It  appeared  to  the  Common 
law  Commissioners  that  "courts  of  common  law,  to  be  able  satisfactorily  to 
administer  justice,  ought  to  possess,  in  all  matters  within  their  jurisdiction,  the 
power  to  give  all  the  redress  necessary  to  protect  and  vindicate  common  law 
rights  and  to  prevent  wrongs,  whether  existing  or  likely  to  happen,  unless  pre- 
vented." In  their  opinion  "a  consolidation  of  all  the  elements  of  a  complete 
remedy  in  the  same  court  is  obviously  most  desirable,  not  to  say  imperatively 
necessary,  to  the  establishment  of  a  consistent  and  rational  system  of  jurispru- 
dence." In  pursuance  of  this  opinion,  the  Commissioners  recommended  a  transfer 
from  courts  of  equity  to  courts  of  law  of  "  the  power,  in  certain  cases,  of  common 
law  obligations  and  rights  to  enforce  specific  performance,  and  in  other  cases  of 
legal  wrongs  commenced  or  threatened  to  prohibit  by  injunction  the  commission 
of  wrongful  acts." 

There  may  be  a  breach  of  contract  or  other  injury  for  which  no  damages 
that  a  jury  can  award  would  be  adequate  compensation.  In  such  cases  a  juris- 
diction to  prevent  the  breach  of  contract  or  other  wrongful  act  would  be  much 
more  salutary  if  exercised  than  a  jurisdiction  to  indemnify  against  the  conse- 
quences of  its  commission.  The  want  of  some  court  having  such  a  jurisdiction 
was  felt  and  ackpowledged  at  a  very  early  period  in  the  history  of  English 
jurisprudence:  see  Monkton  v.  Attorney-General,  2  Coop.  627.    Courts  of  equity 
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When  a  S.  (5)  The  Plaintiff,  in  any  action  in  either  of  the  Superior 

Mandamus      „        ,        „   r,  .    x  ,      .  . 

may  be  ob-    Courts  or  Uomnion  Law,  except  replevin  or  ejectment,  (d) 
equitable      may  indorse  upon  the  Writ  and  copy  to  be  served,  (a-)  a 
sroun  s'       notice  that  the  Plaintiff  intends  to  claim  a  Writ  of  Manda- 
mus, (Ji)  and  the  Plaintiff  may  thereupon  claim  in  the  declara- 

having  observed  the  want  seized  the  opportunity  of  administering  the  desired  ' 
relief,  and  in  so  doing  arrogated  to  themselves  a  most  useful  and  powerful 
jurisdiction.  Having  assumed  to  exercise  it,  these  courts  did  not  confine  its 
operations  to  mere  equitable  rights,  but  administered  the  relief  as  well  where 
there  were  legal  as  purely  equitable  rights.  In  this  manner  a  great  inroad 
was  made  upon  the  jurisdiction  of  courts  of  common  law,  so  much  so  that  in 
many  cases  no  satisfactory  redress  could  be  had  at  law  without  first  having 
invoked  the  supplementary  aid  of  a  court  of  equity.  The  attention  of  the  Com- 
mon Law  Commissioners  of  1834  having  been  directed  to  this  state  of  the  law, 
they  reported  that  there  was  no  reason  "why  a  court  of  law  should  not  exercise 
the  same  jurisdiction  as  a  court  of  equity,  and  restrain  the  violation  of  legal  rights 
in  cases  in  which  an  injunction  might  issue  for  that  purpose  from  courts  of  equity." 
The  advantages  to  arise  from  such  a  change  also  received  the  attention  of  the 
commissioners.  Their  report  was  to  this  effect:  "  It  would  obviously  be  attended 
with  great  advantage  and  convenience ;  that  where  common  law  rights  are  con- 
cerned, the  whole  litigation  relating  to  them  should  fall  within  the  cognizance  of 
a  common  law  court,  not  only  because  the  expense  and  delay  of  a  suit  in  equity 
may  be  thus  avoided,  but  because  the  common  law  judges  are  more  competent 
than  those  in  equity  to  decide  any  question  of  law  which  the  application  for  an 
injunction  may  involve,  and  can  exercise  more  conveniently  a  controlling  or 
directing  power  over  any  action  connected  with  the  matter  in  dispute."  It  was 
ascertained  that  to  carry  out  these  recommendations  no  creation  of  machinery 
was  necessary.'  "Little  more  would  be  required  than  to  give  an  existing  writ  a 
wider  application  of  a  kind  sanctioned  by  ancient  usage.  For  in  former  times  a 
writ  of  prohibition  was  granted  not  only  to  prevent  excess  of.  jurisdiction  but  to 
restrain  waste.  Prohibition  of  waste  lay  at  common  law  for  the  owner  of  the 
inheritance  'against  the  tenant  by  the  curtesy  tenant  in  dower  and  guardian  in 
chivalry ;  and  this,  says  Lord  Coke,  '  was  an  excellent  law,  for  preventing  injus- 
tice excelleth  punishing  injustice:'"  Second  report  of  the  Common  Law  Commis- 
sioners, section  48.  It  is  the  design  of  the  latter  part  of  this  act,  which  was  also 
originally  a  part  of  the  C.  L.  P.  Act,  1856,  to  put  these  recommendations,  which 
received  the  approval  of  the  Common  Law  Commissisners  of  1850,  into  practice. 

(6)  Taken  from  Eng.  Stat.  11  &  18  Vic.  cap.  125,  s.  68.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  46. 

(d)  In  each,  of  which  forms  of  action  the  judgment  is  for  the  delivery  of  a 
specific  thing,  and  not  mere  compensation  for  the  wrong  of  detaining  it,  and  there- 
fore not  requiring  the  remedy  contained  in  this  and  the  following  sections:  sea 
Land  v.  Gilkison,  1  U.  C.  L.  J.  161 ;  Baylis  v.  LeGros  et  al,  2  C.  B.  N.S.  88. 

(g)  Must  indorse,  if  the  intention  be  to  claim  a  mandamus. 

(A)  The  writ  of  mandamus  here  intended  is  the  old  prerogative  writ  of  that 
name  amplified  both  in  form  and  efficacy.  The  use  intended  is  that  of  enforcing 
the  specific  performance  of  certain  duties,  "  in  the  fulfilment  of  which  the  plaintiff 
is  personally  interested."  The  right  of  courts  of  common  law  to  issue  the  writ 
for  such  purposes,  so  far  as  the  same  is  dependent  upon  this  statute,  is  a  supple- 
mentary jurisdiction  received  from  courts  of  equity,  and  will  not  generally  be 
exercised,  unless  in  cases  wherein  a  bill  for  specific  performance  would  lie  in 
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tion,  either  together  with  any  other  demand  which  may  be 
enforced  in  such  action,  or  separately,  (i)  a  Writ  of  Manda- 
mus commanding  the  Defendant  to  fulfil  any  duty  (/)  in  the 
fulfilment  of  which  the  Plaintiff  is  personally  interested,  (k) 
19  Vic.  c.  43,  s.  275. 

3.  (V)  The  declaration  in  such  action  shall  set  forth  suffi-  Declaration 

equity.  But  it  by  no  meana  follows  that  the  converse  of  this  proposition  holds 
good,  viz.,  that  wherever  courts  of  equity  will  entertain  a  bill  for  specific  relief 
courts  of  law  will  grant  a  writ  of  mandamus.  There  are  cases  in  which  equity  will 
entertain  such  a  bill,  although  the  party  applying  has  no  legal  right  whatever, 
and  in  which  courts  of  law,  in  the  absence  of  a  legal  right,  would  not  interfere : 
see  Regina  v.  The  Balby  $  Worksop  Turnpike  Road,  22  L.  J.  Q.  B.  164 ;  Edwards 
v.  Lowndes,  1  El.  &  B.  81.  In  such  cases  the  remedy  exclusively  belongs  to 
equity.  There  is  a  larger  class  of  cases  in  which,  although  hitherto  there  has  been 
a  remedy  at  law,  yet,  because  of  its  inadequacy,  equity  exercises  a  concurrent  juris- 
diction by  granting  specific  relief  where  courts  of  law  could  only  grant  pecuniary 
compensation.  To  this  class  of  cases  the  section  under  considertion  appears  to  be 
chiefly  directed,  but  in  the  opinion  of  the  courts  have  to  a  great  extent  failed  to 
embrace  them.  The  declared  intention  of  the  commissioners  was  that  each  court 
should  possess  within  itself  the  elements  of  complete  redress.  But  the  words  used 
by  the  legislature  to  carry  out  this  intention  have  fallen  far  short  of  the  purpose 
intended :  see  Bush  et  al  v.  Beavan,  1  H.  &  C.  800.  The  only  class  of  cases  to 
which  the  Bection  can  without  doubt  be  said  to  apply  is  that  in  which  there  is  a 
duty  of  a  public  nature,  or  a  duty  created  by  act  of  parliament,  in  the  fulfilment  of 
which  some  other  party  has  a  personal  interest :  Benson  v.  Paull,  6  El.  &  B.  273 ; 
Wardet  al  v.  Lowndes,  7  W.K.  489;  s.  c.  6  Jur.  If.S.  247;  Bush  v.  Beavan,  1  H. 
<fe  C.  500.  The  remedy,  however,  may  be  held  to  extend  to  cases  of  a  more  private 
nature  than  those  to  which  the  prerogative  writ  would  apply:  Norris  v.  The  Irish 
Land  Co.  8  El.  &  B.  527, per  Coleridge,  J.;  see  further  Swanv.  The  North  British 
Australasian  Co.  7  H.  &  N.  603 ;  s.  c.  in  appeal,  2  H.  &  C.  175 ;  Ward  et  al  v. 
Lowndes,  1  E.  &  E.  940;  affirmed  in  error,  IE,  AE.  956;  Worthington  et  al  v: 
Button,  L.  R.  1  Q.  B.  63 ;  and  in  actions  even  though  no  actual  damage  be  sus- 
tained: Fotherby  v.  The  Metropolitan  R.  Co.  L.  K.  2  C.  P.  188.  A  discretion  will 
be  exercised  as  to  the  granting  or  refusing  of  the  writ  in  actions  in  which  it  may 
be  properly  claimed.:  Nieholl  et  al  v.  Allen,  1  B.  &  S.  916;  in  appeal,  1  B.  &  S. 
934.  It  has  been  held  that  practice  court  has  no  jurisdiction  to  grant  the  prero- 
gative writ:  Inre  Williams  and  the  Great  Western  Railway  Co.  26  U.C.  Q.B.  340; 
see  also  Crysdale  v.  Moorman,  17  U.  O.  C.  P.  218. 

_  (i)  In  equity  there  may  be  a  bill  for  specific  performance,  and  a  supplemental 
bill,  in  principle  answering,  to  an  action  under  this  section  and  a  supplementary 
right  to  mandamus.  Thus,  if  pending  a  suit  for  the  specific  performance  of  an 
agreement,  for  instance,  of  a  demise  of  quarries;  a  part  of  the  subject  matter  be 
abstracted,  compensation  therefor  may  be  obtained  by  a  supplemental  bill: 
Nelson  v.  Bridges,  2  Beav.  239. 

(/)  See  note  h  to  this  section. 

(k)  The  public  has  an  interest  in  the  removal  or.  abatement  of  a  nuisance ;  but 
nny  private  individual  who  suffers  particular  injury  may  at  common  law  have  his 
action  for  damages:  see  Brawn  v.  Mallett,  £  C.  B.  699;  Dobson  v.  Blackmore, 
9  Q.  B.  991 ;  also  Russell  v.  Shenton,  3  Q.  B,  449;  Goldthorpe  v.  Eardman,  2  D 
4  L.  442;  Fay  v.  Frentice,  1  C.  B.  828. 

(I)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125.  s.  69.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  46. 
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cient  ground  upon  which  the  claim  is  founded,  (to)  and  shall 
set  forth  that  the  Plaintiff  is  personally  interested  therein,  (n) 
and  that  he  sustains  or  may  sustain  damage  by  the  non-per- 
formance of  such  duty,  (o)  and  that  performance  thereof  has 
been  demanded  by  him  and  been  refused  or  neglected.  Q?) 
19  Vic.  c.  43,  s.  276. 

The  plead-         3.  (^)  The  pleadings  and  other  proceedings  in  any  action 
in  ordinary    in  which  a  Writ  of  Mandamus  is  claimed,  shall  be  the  same 

actions  as       ...  ,  ,         ,  ~,         j  .    ,, 

near  as  may  in  all  respects  as  nearly  as  may.  be,  (r)  and  costs  shall  be 

be. 

(m)  This  differs  from  the  practice  as  to  trie  prerogative  Writ  of  mandamus. 
The  ground  upon  which  the  claim  to  the  writ  is  founded  here  required  to  be  set 
forth  in  the  declaration  must,  as  regards  the  prerogative  writ,  be  set  forth  upon 
the  face  of  the  writ  itself:  Regina  v.  Hopkins  el  al,  1  Q.  B.  1 61 ;  and  if  in  this  res- 
pect the  writ  be  defective,  nothing  appearing  in  the  return  can  cure  the  defect: 
lb.  Even  after  the  return,  objections,  whether  in  form  or  substance,  can  in  certain 
cases  be  made  to  the  writ:  Rex  v.  Margate  Pier  Co.  3  B.  <St  Al.  220. 

(n)  See  note  k  to  section  1. 

(o)  The  specific  amount  of  a  debt  sought  to  be  recovered  by  mandamus  need 
not  be  ascertained  upon  the  declaration :  Ward  et  al  v.  Lownnes,  1  E.  <fe  E.  940, 986. 

(p)  The  demand  must  be  specific,  and  non-compliance  therewith  clearly  made 
to  appear:  see  Regina  v.  Frost,  8  A.  &  E.  822;  Regina  v.  The  Bristol  $  Exeter  R. 
Co.  4  Q.  B.  162 ;  Regina  v.  Justices  of  Worcestershire,  3  El.  &  B.  477.  Where  a  rule 
for  a  mandamus  was  discharged  on  the  ground  of  there  being  no  demand  and 
refusal,  the  court  declined  to  grant  a  second  rule,  although  upon  the  second  appli- 
cation it  was  shown  that  since  the  discharge  of  the  former  rule  a  demand  and 
refusal  had  taken  place:  Ex  parte  Thompson,  6  Q.  B.  721.  As  to  sufficiency  of 
demand  and  when  necessary :  see  Rex  v.  Ford  et  al,  2  A.  &  E.  588 ;  Regina  v.  Frost, 
8  A.  &  E.  822 ;  Rex  v.  Mayor  of  West  Looe,  3  B.  &  C.  677. 

(q)  Taken  from  Eng.  Stat.  17  <fe  18  Vic.  cap.  I2S,  ss.  70,  71.  Founded  upon 
the  second  report  of  the  Common  Law  Commissioners,  section  46. 

(r)  It  is  necessary  for  the  party  to  whom  a  mandamus  is  addressed  to  make  a 
return  to  it:  9  Anne,  cap.  20,  s.  1.  The  party  prosecuting  the  writ  may  plead  to 
or  traverse  ail  or  any  of  the  material  facts  contained  in  the  return :  lb.  s.  2.  To 
which  the  person  who  makes  the  return  may  reply,  take  issue,  or  demur :  lb.  As 
to  the  applicability  of  the  Statute  of  Limitations  by  way  of  plea,  see  Ward  et  al 
v.  Lowndes,  1  E.  &  E.  940,  956 ;  Bush  et  al  v.  Beavan,  1  H.  <fe  C.  500.  The  party 
demurring  may  thereby  impeach  the  validity  of  the  writ:  Clarke  v.  The  Leicester- 
shire and  Northamptonshire  Canal  Co.  6  Q.  B.  898.  The  objection  that  defendant 
is  not  bound  to  perform  the  act,  the  performance  of  which  plaintiff  seeks  to  en- 
force, may  be  made  upon  demurrer  to  the  return  as  well  as  in  opposition  to  the 
original  motion  for  the  writ:  Regina  v.  Whitmarsh,  19  L.  J.  Q.  B.  185.  If  issue 
be  joined  upon  a  traverse  of  a  matter  of  fact,  and  the  prosecutor  do  not  proceed 
to  trial  according  to  the  practice  of  the  court,  judgment  for  not  proceeding  may 
be  had  against  him:  Rex  v.  Mayor,  §c.  of  Stafford,  4  T.  R.  689;  and  after  trial, 
if  there  be  sufficient  ground  therefor,  judgment  non  obstante  veredicto  may  be 
given  for  the  party  who  made  the  return :  Regina  v.  The  Governors  of  the  Dar- 
lington Free  Grammar  School,  6  Q.  B.  682.    The  provisions  of  the  Statute  of  Anne, 
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recoverable  by  either  party,  as  in  an  ordinary  action  for  the 
recovery  of  damages;  (s)  and  in  case  Judgment  shall  be 
given  for  the  Plaintiff  that  a  Mandamus  do  issue,  (/)  the 
Court  in  which  such  Judgment  is  given,  besides  issuing 
execution  in  the  ordinary  way  for  the  costs  and  damages,  (») 
may  also  issue  issue  a  peremptory  Writ  of  Mandamus  to  the 
Defendant,  commanding  him  forthwith  to  perform  the  duty 
to  be  enforced.  (»)    19  Vic.  c.  43,  s.  277. 

4.  (a)  Such  Writ  (6)  need  not  recite  the  declaration  or 

cap.  20,  have  been  extended  to  all  writs  of  mandamus :  Stat.  28  Vic.  cap.  18,  s.  3 ; 
Bee  further'  section  4  of  the  same  act.  Proceedings  do  not  abate  by  death,  resig- 
nation, or  removal  from  office:  lb.  section  5 ;  and  the  person  dissatisfied  with  the 
decision  of  the  court  may  appeal  or  bring  error :  see  lb.  ss.  7,  8,  10. 

(s)  In  all  cases  of  application  for  the  prerogative  writ  of  mandamus,  whether 
the  writ  be  granted  or  refused,  the  costs  are  in  the  discretion  of  the  court: 
Stat.  28*Vie.  cap.  18,  s.  6.  Where  the  necessity  of  issuing  a,  mandamus  to  a 
court  has  arisen  from  the  mistake  of  the  court,  the  party  relying  upon  the  judg- 
ment of  that  court  is  not  generally  required  to  pay  costs :  Regina  v.  Justices  of 
Surrey,  9  Q.  B.  37.  But  the  court  of  Queen's  Bench  in  England,  without  binding 
itself  alsolutely  to  general  rules,  has  always  exercised  a  discretionary  power  as  to 
such  costs:  Regina  v.  The  Commissioners  of  the  Thames  and  Isis  Navigation,  5  A. 
<fc  E.  804.  Formerly  there  was  a  practice  of  going  at  great  length  into  the  merits 
on  an  application  for  costs  of  a  mandamus,  but  that  was  found  to  be  inconvenient, 
and  a  general  rule  laid  down  that  the  court,  without  entering  into  the  merits, 
would  order  the  unsuccessful  party  to  pay  the  costs:  Regina  v.  Ingham,  17  Q.  B. 
884.  It  is  the  ordinary  practice  to  make  a"  separate  application  for  costs  of  a  pre- 
rogative mandamus :  Regina  v.  The  East  Anglian  R.  Co.  2  El.  &  B.  475.  Costs 
have  been  refused  where  both  parties  were  to  blame :  In  re  PousseU  and  the  Cor- 
poration of  the  County  of  Lambton,  22  U.  C.  Q.  B.  80. 

(t)  The  form  of  which  judgment  Bhall  be  according  to  B.  G.  pr.  form  No.  55 
in  schedule. 

(m)  See  section  238,  et  seq.  of  C.  L.  P.  Act. 

(v)  Provision  is  made  for  the  issue  of  only  one  mandamus,  yiz.  that  in  the 
nature  of  an  execution,  which  therefore  must  be  of  »  peremptory  nature.  The 
declaration  represents  the  first  writ  of  mandamus  or  mandamus  nisi  issued  in  pro- 
ceedings independently  of  this  act.  It  is  a  rule  in  such  a  proceeding  that  no  per- 
emptory writ  shall  issue  until  the  proceedings  on  the  first  writ  of  mandamus  are 
completed :  Regina  v.  Baldwin,  8  A.  &  E.  947 ;  and  when  granted  peremptorily,  the 
court  will  not  hear  any  return  to  it:  Regina  v.  Ledgard  et  al,  1  Q.  B.  616;  other 
than  that  of  compliance:  section  4.  The  writ  may  be  made  returnable  forthwith 
and  may  be  signed  and  issued  by  the  clerk  of  process :  Burdettv.  Sawyer,  2  Prac.' 
E.  3  98.  Persons  acting  in  obedience  to  a  peremptory  writ  of  mandamus  issued 
by  any  court  having  authority  to  issue  such  writs,  are  indemnified  against  action  ■ 
suits  or  other  proceedings:  Stat.  28  Vic.  cap.  18,  s.  9.  ' 

(a)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  72.  Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  46. 

(6)  Such  writ,  i.  e.  the  peremptory  writ  of  mandamus  mentioned  in  the  pre- 
ceding section. 
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What  the      other  proceedings  or  the  matter  therein  stated,  (c)  but  shall 

"Writ  sliill 

require.  simply  command  the  performance  of  the  duty,  (d)  and  in 
other  respects  shall  be  in  the  form  of  an  ordinary  Writ  of 
Execution,  except  that  it  shall  be  directed  to  the  party  and 
not  to  the  Sheriff,  (e)  and  may  be  issued  in  Term  or  Vaca- 
tion and  be  made  returnable  forthwith,  (/)  and  no  return 
thereto,  except  that  of  compliance,  shall  be  allowed,  (g)  but 
time  to  return  it  may  upon  sufficient  ground  be  allowed  by 
the  Court  or  a  Judge,  (h)  either  with  or  without  terms.  ({) 
19  Vic.  c.  43,  s.  278. 

(c)  A  peremptory  mandamus  issued  independently  of  this  statute  need  not,  in 
general,  recite  theprevious  writ  of  mandamus,  to  which,  in  a  great  measure,  the 
declaration  under  the  practice  established  by  this  act  corresponds.  But  in  form 
the  peremptory  writ  must  be  the  same  as  the  writ  originally  awarded,  that  is  to 
say,  there  must  not  be  any  substantial  variance,  otherwise  defendants  would  have 
a  right  to  mstke  a  new  return  to  it,  a  step  which  the  practice  forbids.  The  manda- 
mus nisi  orders  the  act  to  be  done,  or  cause  to  be  returned  for  not  aoing  it; 
whereas  the  peremptory  mandamus  commands  the  act  to  be  done,  and  will  admit 
of  no  return  except  that  of  performance :  Regina  v.  The  Lord  Mayor  and  Aldermen 
of  the  City  of  London,  13  Q.  B.  1. 

(d)  Great  particularity  must  be  observed  in  the  mandatory  part  of  the  writ. 
To  support  a  writ  commanding  the  doing  of  several  things,  all  must  be  valid,  else 
.the  writ  must  be  quashed.  If  the  writ  be  bad  as  to  one  of  the  things  commanded 
to  be  done  it  will  be  bad  as  to  all ;  Regina  r.  The  Tithe  Commissioners,  14  Q.  B. 
459.  It  is  quite  settled  that  if  any  part  of  what  is  commanded  by  a  peremptory 
mandamus  go  beyond  the  legal  obligation,  the  whole  writ  must  be  set  aside; 
Regina  v.  The  Caledonian  R.  Co.  16  Q.  B.  19;  The  South  Eastern  R.  Co.  v. 
Regina,  Vj  Q.  B.  485 ;  Regina  v.  The  East  and  West  India  Docks  and  Birmingham 
Junction  R.  Co.  2  El.  <fe  B.  466.  The  courts  have  refused  to  amend  prerogative 
writs  of  mandamus  when  peremptory :  Regina  v.  The  Church  Trustees  of  St.  Pan- 
eras,  3  A.  &  E.  635 ;  Regina  v.  The  Tithe  Commissioners,  14  Q.  B.  459 ;  Regina  v. 
The  Kidwelly  and  Llanelly  Canal  and  Tramroad  Co.  lb.  481,  n.  The  motion 
against  such  a  writ  upon  the  ground  of  some  defect  in  it  is  not  too  late,  on  a 
motion  for  an  attachment,  because  of  disobedience :  Regina  v.  Ledgard  et  al,  1  Q. 
B.  616. 

(«)  The  writ  should  be  directed  to those  who  are  bound  to  perform  the  duty  com- 
manded: Regina  v.  The  Mayor,  $c.  of  Hereford,  2  Salk.  701.  .  It  may  be  directed 
to  a  corporation  by  name  or  to  those  members  of  it  who  have  the  power  to  do 
the  thing  required :  Harcourt  v.  Fox,  Comb.  213,  per  Holt,  C.  J.  But  it  must  be 
directed  either  to  that  part  of  the  corporation  who  are  bound  to  do  the  act  or  to 
the  corporation  at  large:  Rex  v.  The  Mayor  of  Abingdon,  2  Salk.  699. 

(/)  The  prerogative  writ  of  mandamus  is  regulated  by  a  like  practice:  sec- 
tions 1,  8. 

(g)  This  is  the  rule  also  as  to  the  prerogative  writ  when  peremptory :  Regina 
v.  Ledgard  et  al,  1  Q.  B.  616. 

(h)  Relative  powers :  see  note  w  to  section  48  of  C.  L.  P.  Act. 

(«')  If  prosecutor  endeavour  to  enforce  a  return  within  an  unreasonable  time  or 
otherwise  in  an  unreasonable  manner,  further  time  will,  it  is  apprehended,  be 
granted  without  terms. 
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5.  (&)  The  Writ  of  Mandamus,  so  issued  as  aforesaid,  (T)  Force  and 
shall  have  the  same  force  and  effect  as  a  Peremptory  Writ  writ. 

of  Mandamus,  (m)   and  in  case  of  disobedience,  may  be 
enforced  by  attachment,  (n)    19  Vic.  c.  43,  s.  279. 

6.  (o)  The  Court  (p)  may,  upon  application  by  the  Plain- 

(h)  Taken  from  Engl  Stat.  11  &  18  Vic.  cap.  125,  s.  73.    Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  46. 
(I)  i.  e.  Issued  under  section  S. 

(m)  In  Eng,  C.  L.  P.  Act,  "  shall  have  the  same  force  and  effect  as  a  peremptory 
writ  of  mandamus  issued  out  of  the  court  of  Queen's  Bench,"  because  before  the 
Eng.  C.  L.  P.  Act  the  writ  of  mandamus  in  England  was  issuable  only  from  the 
court  of  Queen's  Bench.  In  this  Province  since  the  constitution  of  the  court  of 
Common  Pleas,  that  court  and  the  Queen's  Bench  have  in  all  respects  exercised  a 
concurrent  jurisdiction :  Con.  Stat.  U.  C.  cap.  10,  s.  3. 

(n)  The  peremptory  mandamus  commands  obedience.  No  return  can  be  made 
to  it  except  that  of  compliance:  section  4.  If  that  return  be  not  made  within  a 
reasonable  time,  the  court  will  grant  an  attachment  against  the  persons  to  whom 
the  writ  is  directed,  with  this  difference,  however,  that  where  a  mandamus  is 
directed  to  a  corporation  to  do  a  corporate  act,  the  attachment  is  granted  only 
against  those  particular  persons  who  refuse  to  pay  obedience ;  but  where  it  is 
directed  to  several  persons  in  their  natural  capacity  the  attachment  for  disobe- 
dience must  issue  against  all,  though  when  they  are  brought  before  the  court  the 
punishment  will  be  proportioned  to  the  offence  of  each :  Bailer's  N.  P.  201  ; 
Regina  v.  Ledgard  et  al,  1  Q.  B.  616.  The  attachment  does  not  lie  simply  for  not 
making  the  return,  but  for  not  obeying  the  writ:  The  Queen  v.  The  School  Trus- 
tees of  Tyendenaga,  3  Prac.  E  .43.  A  mandamus  was  directed  to  two  bailiffs, 
one  of  whom  inclined  to  obey  the  writ  and  the  other  would  not  obey  it  nor  join 
in  a  return.  The  court  granted  an  attachment  against  both,  saying  it  would  be 
endless  to  try  in  all  cases  who  was  in  the  right  and  who  wrong,  and  that  if  the 
same  were  done  it  would  be  used  as  a  handle  for  delay:  In  re  Bailiffs  of  Bridge- 
north,  2  Str.  808?  In  answer  to  a  rule  for  an  attachment  against  school  trustees, 
it  was  shown  that  one  was  willing  to  levy  the  rate ;  that  a  second,  owing  to  ill 
health,  had  resigned  his  office  before  the  receipt  of  the  writ;  and  the  court  there- 
upon discharge  the  rule  as  to  these  two  on  payment  of  costs,  but  granted  the 
attachment  as  to  the  third  trustee,  who  took  no  notice  of  the  rule  •  Regina  v 
The  School  Trustees  of  Tyendinaga,  20  U.  C.  Q,  B.  528.  An  attachment  was 
ordered  against  the  mayor  of  a  corporation  for  not  making- a  return  to  a  manda- 
mus within  the  time  prescribed  by  the  writ,  though  there  had  been  no  personal 


'     —  --— — ; —~--s  — .cu  ™   mici  no  una  ceasea  to  noiQ  tne 

office  was  refused:  Burdelt  y.  Sawyer,  2  Prac.  K.  398 ;  see  further  Regina  v 
The  School  Trustees  of  Tyeridmaga,  3  Prac.  R.  43.  If  the  return,  upon  the  face 
of  it,  be  good,  but  the  matter  of  it  false,  an  action  upon  the  case  lies  for  the  party 
injured  agsmst  the  person  making  such  false  return:  Buller's  N  P  202-  see  fur 
ther  Tapping's  Mandamus,  383;  421.  An  attachment  may  be  issued  aga'inst  per- 
sons making  a  fraudulent  Use  of  the  writ  of  mandamus:  Xn  re  McLayttdl,UXS. 

Vm    V^«     _L>,     UT| 

(o)  Taken  from  Eng.  Stat.  11  &  18  Vic.  cap.  126,  s.  74.    Founded  upon  the 
second  report  of  the  Common  Law  Commissioners,  section  46. 
[p)  Qu.  Court  or  judge:  see  note  v  to  this  section, 
30 
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When  the     tiff,  besides  or  instead  of  proceeding  against  the  disobedient 

direct  ™f    party  by  attachment,  (5)  direct  that  the  act  required  to  be 

perform-ted   done  may  be  done  by  the  Plaintiff  or  some  other  person 

ance-  appointed  by  the  Court,  at  the  expense  of  the  Defendant;  (r) 

and  upon  the  act  being  done,  (s)  the  amount  of  such  expense 

may  be  ascertained  by  the  Court  either  by  an  enquiry  in  the 

nature  of  an  assessment  of  damages  (<)  or  by  reference  to  the 

proper  officer,  (u)  as  the  Court  or  a  Judge  may  order,  (y)  and 

the  Court  may  order  payment  of  the  amount  of  such  expenses 

and  costs,  (w)  and  enforce  payment  thereof  by  execution,  (x) 

19  Vic.  c.  43,  s.  280. 

jurisdiction  7.  (a)  Nothing  in  this  Act  contained  shall  take  away 
gativeWrits  the  Jurisdiction  of  either  of  the  Superior  Courts  to  grant 
of  Mania.     Writa  of  Mandamus  .  (j)  nor  sbaU  any  Writ  of  Mandamus 

(q)  Under  section  B. 

(r)  This  may  apply  to  abatement  of  nuisances,  <fec. :  see  note  k  to  section  1. 

(a)  The  doing  of  which  must  be  made  to  appear  on  affidavit. 

(()  As  to  form  of  writs  see  R.  G.  pr.  Sch.  No.  56. 

(«)  t.  e.  Clerk  of  the  court. 

(u)  It  is  enacted  the  court  "  may,  upon  application,  &c.  direct  that  the  act 
required  to  be  done  may  be  done  by  the  plaintiff,  <fec.  and  that  upon  the  act  being- 
done  the  amount  of  the  expense  of  doing  it  may  be  ascertained,  &c.  as  "the  court 
or  judge"  may  order,  <&c.  and  that  "the  court"  may  order  judgment  of  such 
expense,  &c.  These  changes  of  expression  shewing  apparently  when  power  rests 
with  the  court  or  a  judge  and  when  with  the  court  exclusively,  are  material  to  be 
observed  in  the  practical  application  of  this  section. 

(a>)  An  order  for  payment  of  the  expenses  and  costs,  from  the  peculiar  wording 
of  the  section,  would  appear  to  be  unnecessary  to  warrant  issue  of  the  execution. 

(x)  The  execution  intended  is,  it  is  presumed,  the  ordinary  writ  of  fieri  facial. 
Whether  other  forms  of  execution  can  be  issued  remains  to  be  decided. 

(a)  Taken  from  Eng.  Stat.  17  <fc  18  Vic.  cap.  125,  s.  75. 

(b)  Mandamus  is  a  high  prerogative  writ  of  a  most  extensive,  remedial  cha- 
racter, issuable  in  this  Province  out  of  either  of  the  superior  courts  of  .common  law, 
directed  to  any  corporation  or  company,  inferior  court  of  judicature,  or  person, 
requiring  them  to  do  some  particular  thing  specified  therein,  which  appertains  to 
their  office,  and  which  it  is  their  duty  to  perform :  Impey  on  Mandamus,  1. 
The  writ  being  one  of  prerogative  issuable  from  courts  of  common  law  can  only 
be  issued  to  enforce  a  legal  ascertained  right :  Hex  v.  Archbishop  of  Canterbury, 
8  East.  213 ;  Bex  v.  Stafford  et  al,  3  T.  R.  646 ;  In  re  the  Vicarage  of  Orton, 
13  Jur.  1049;  Ex  parte  Napier,  18  Q.  B.  692;  Reginav.  Trustees  of  the  Salby  and 
Worksop  Turnpike  Road,  22  L.  J.  Q.  B.  164 ;  In  re  Barnhart  v.  The  Justices  of  the 
Some  District,  5  0.  S.  507 ;  Regina  y.  The  District  Council  of  the  District  of  Gore, 
5  U.  C.  Q.  B.  351 ;  in  general  where  there  is  no  other  specific  remedy,  or  one 
that  is  doubtful  or  inconsistent:  Rex  y.  Bishop  of  Chester,  1  T.  R.  396 ;  Rex  v. 
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issued  out  of  such  Courts  be  invalid  *by  reason  of  the  right  of  m*snotto 

i  ,  ,  r       ,r      ,  i        i  •     *e  affected. 

the  prosecutor  to  proceed  by  action  ior  Mandamus  under  this 
Act,  (d)  but  the  provisions  of  this  Act,  so  far  as  they  are. 

Tlie  Directors  of  the  Bristol  Dock  Co.  12  East.  429 ;  Rex  v.  The  Treasurer  and 
Directors  of  the  St.  Katherine  Dock  Co.  4  B.  &  Ad.  360 ;  Hex  v.  Windham,  1  Cowp. 
S77 ;  Rex  v.  TJie  Minister  and  Churchwardens  of  Stoke  Damerel,  5  A.  <fe  E.  584 ;  Rex 
v.  The  Nottingham  Old  Waterworks  Co.  6  A.  dfc  E.  355  ;  Regina  v.  The  Rector  and 
Churchwardens  of  Birmingham,  7  A.  &  E.  254 ;  Regina  v.  Tlie  Hull  and  Selby  Rail- 
way Co.  6  Q.  B.  70 ;  Regina  v.  The  Great  Western  Railway  Co.  14  U.  C.  C.  P.  462 ; 
Regina  v.  The  School  Trustees  of  Tyendinaga,  20  U.  C.  Q.  B.  528  ;  In  re  Judge  of 
County  of  Elgin,  lb.  588  ;  In  re  Keenahan  and  Preston,  21  U.  C.  Q.  B.  461 ;  and  to 
enforce  the  performance  of  a  duty  imperative  and  clear :  Rex  v.  The  Bailiffs  and 
Corporation  of  Eye,  1  B.  &  C.  85  ;  Rex  v.  The  Justices  of  Lancashire,  1  B.  <fcC  691; 
Rex  v.  The  Bishop  of  Gloucester,  2  B.  «fc  Ad.  158  ;  Ex  parte  Becke,  3  B.  &  Ad.  704; 
Rex  v.  The  Mayor  and  Aldermen  of  London,  lb.  256 ;  Rex  v.  The  Justices  of  the  West 
Riding  of  Yorkshire,  6E.it  Ad.  667 ;  Regina  v.  The  South  Eastern  Railway  Co. 
4  H.  L.  Cas.  471 ;  Rex-  v.  Huglies,  3  A.  &  E.  425 ;  Rex  v.  Greene  et  al,  6  A.  &  E. 
■648  ;  Regina  v.  The  Eastern  Counties  Railway  Co.  10  A.  &  E.  531;  Regina  v.  The 
Municipal  Council  of  Bruce,  11  IT.  C.  C.  P.  675 ;  being  one  of  a  public  or  quasi 
public  character,  that  ia  to  say,  one  in  which  applicant  is  not  at  all  events  the 
sole  person  interested :  Rex  v.  Barker  ■et  al,  3  Burr.  1265;  Rex  v.  Lord  Montaaite 
et  al,  1  W.  Bl.  60 ;  Rex  v.  Cheere,  4  B.  &  C.  902;  Ex  parte  Robins,  7  Dowl.  P.  C. 
566 ;  Regina  v.  Eastern  Counties  Railway  Co.  10  A.  &  E.  531 ;  but  will  not  be 
issued  to  enforce  the  doing  of  an  act  which  if  done  would  serve  no  good  purpose : 
Anon.  Lofts.  148 ;  Rex  v.  The  Commissioners  of  the  Llandio District  of  Roads  in  Car- 
marthenshire, 2  T.  R.  232 ;  Regina  v.  The  Directors  of  the  Blackwell  Railway  Co. 
9  Dowl.  P.  C.  558 ;  Rex  v.  The  Justices  of  Staffordshire,  6  A.  &  E.  84 ;  Regina  v. 
Pitt,  10  A  &  E.  272;  Regina  v.  Harrison  et  al,  9  Q.  B.  794;  or  cause  unnecessary 
trouble,  vexation,  or  confusion :  Regina  v.  St.  John's  College,  Comb.  238 ;  Rex  v. 
Bishop  of  Ely,  1  W.  Bl.  52 ;  Rex  v.  Coleridge,  1  Chit.  R.  588 ;  or  direct  the  doing 
of  an  act  which  is  impossible ;  Regina  v.  London  and  North  West  Railway  Co. 
6  Rail.  Cas.  634;  or  be  otherwise  fruitless  and  useless:  Regina  v.  Bridgman,  15  L. 
J.  M.  C.  44 ;  Rex  v.  Heathcote,  10  Mod.  48  ;  Regina  v.  2'he  Trustees  and  Managers 
of  the  Northwich  Savings  Bank,  9  A.  &  E.  729 ;  or  generally  to  do  an  act,  the 
doing  of  which  would  subject  the  party  to  an  action ;  Rex  v.  Dayrell  et  al,  1  B.  & 
C.  485 ;  In  re  O'Leary  and  the  School  Trustees  of  the  Township  of  Blandford,  1 9  U. 
C.  Q.  B.  556  ;  or  be  an  interference  with  the  decision  of  a  competent  tribunal :  In 
re  Judge  of  tlie  County  of  Elgin  and  Macartney,  13  U.  C.  C.  P.  73.  No  waiver  of 
objections  will  entitle  a  party  to  a  mandamus,  unless  the  party  applying  qf  him- 
self disclose  a  good  right  thereto :  Regina  v.  The  Lords  Commissioners  of  the  trea- 
sury, 16  Q.  B.  357.  The  party  applying  must  show  that  there  has  been  a  specific 
demand  for  the  performance  of  the  duty,  followed  by  a  refusal  in  terms  or  by 
circumstances  which  distinctly  show  the  intention  of  the  party  not  to  do  the  act 
required  of  him,  and  which  it  is  the  object  of  the  mandamus  to  enforce  ;  Rex  v. 
The  Brecknock  and  Abergavenny  Canal  Navigation  Co.  3  A.  &  E,  217  ;  Regina  v. 
The  Select  Vestrymen  of  St.  Margaret  Leicester  Vestry,  8  A.  &  E.  889 ;  Regina  v.  The 
Bristol  and  Exeter  Railway  Co.  4  Q.  B.  162;  ex  parte  Thompson,  6  Q.  B.  721.  The 
application  must  be  made  within  a  reasonable  time :  Regina  v.  The  Leeds  and 
Liverpool  Canal  Co.  11  A.  &  E.  316;  Regina  r.  Townsend,  28  L.  T.  Rep.  100. 

(d)  It  is  a  rule  that  the  prerogative  writ  of  mandamus  oan  only  be  had  in  cases 
where  there  is  no  other  specific  remedy.  The  statutory  mandamus  allowed  by 
this  act  will  be  in  some  cases  aspecific  remedy,  but  in  no  case  such  a  remedy  as 
will  it  is  apprehended  prevent  the  interference  of  the  court  by  the  issue,  of  the 
prerogative  writ. 


issue  in  the 
first  in- 
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applicable,  shall  apply  to^khe  pleadings  and  proceedings  upon 
a  prerogative  Writ  of  Mandamus  issued  by  either  of  the 
Superior  Courts.  («)     19  Vic.  c.  43,  ss.  281,  282. 

Writs  may  8.  (/)  Upon  application  by  motion  for  any  Writ  of  Man- 
damus, (#)  the  rule  may  in  all  cases  be  absolute  in  the  first 
instance,  if  the  Court  thinks  fit,  (Ji)  and  the  Writ  may  bear 
teste  on  the  day  of  its  issuing,  (i)  and  may  be  made  return- 
able forthwith,  whether  in  term  or  in  vacation,  (j)  but  time 
may  be  allowed  to  return  it  by  the  Gourt'or  a  Judge  either 
with  or  without  terms.  (&)    19  Vic.  c.  43,  s.  282. 

INJUNCTION. 

of  injiinc-™  9.  (J)  In  case  of  breach  of  contract  or  other  injury,  (m) 
issuVby7       where  the  party  injured  is  entitled  to  maintain  and  has 

(e)  The  latter  part  of  thia  section  is  taken  from  Eng.  Stat.  17  &  18  Tic.  c.  125, 
B.  77,  and  is  in  many  respects  an  important  provision. 

(/)  Taken  from  Eng.  Stat.  IT  &  18  Vic.  cap.  128,  s.  76. 

(g)  In  Eng.  C.  L.  P,  Act,  "  Upon  any  application  by  motion  for  any  writ  of 
mmdamus  in  the  court  of  Queen's  Bench :"  see  note  m  to  section  5. 

(h)  This  has  always  been  the  rule  of  practice.  As  to  when  the  rule  should  ha 
nisi  and  when  absolute,  see  Impey's  Mandamus,  p.  114;  Tapping  on  Mandamus, 

.297,298. 

(t)  And  herein  conform  with  the  practice  regulating  writs  of  summons  and 
.  execution :  section  249  C.  L.  P.  Act.    Hitherto  all  writs  of  mandamus  were  tested 

in  term:  Com.  Dig.  "Mandamus,"  C.  4;  Eegina  v.  Conyers  et  al,  8  Q.  B.  981. 

And  in  practice  were  supposed  to  issue  on  the  day  when  ordered  by  the  court :  lb. 

Under  this  section  the  writ  may  bear  date  "on  the  date  of  its  issuing"  "either 
iin  term  or  vacation,"  and  without  reference  to  the  day  when  ordered  by  the 
vcourt. 

.  (/)  Same  rule  as  applied  to  writs  of  execution:  see  Burdett  v.  Sawyer,  2  Prac. 
JR  .598. 

,(&)  Court  or  Judge.     Relative  powers :  see  note  u>  to  section  48,  C.  L>  P.  Act. 

.'(^  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  79.  Founded  upon  the 
•second  report  of  the  Common  Law  Commissioners,  section  48. 

(»)  The  application  of  this  section  is  in  some  degree  made  to  depend  upon  a 
'reference  to  the  mandamus  clauses.  It  is  enacted  that  in  all  cases  of  breach  of 
contract  or  other  injury,  &o.  plaintiff  "  may  in  like  cases  and  manner  as  herein- 
before provided  with  respect  to  writ  of  mandamus,  claim  a  writ  of  injunction," 
&c.  It  lis  not  in  every  case  of  a  breach  of  contract  or  other  injury  that  plaintiff 
may  obtain  a  writ  of  mandamus :  see  note  h  to  section  1.  But  between  the  cases 
in  which  (the  proper  application  would  be  for  a  mandamus,  and  those  for  an 
injunction,  there  is  at  least  one  obvious  distinction.  The  former  writ  issues  to 
commandfthe  doing  of  something  and  is  in  general  issued  in  cases  of  non-feasance ; 
whereas  ithfijatter  .writ  does  not  so  much  issue  to  command  the  doing  of  a  thing 
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brought  an  action,  (re)  he  may,  in  like  case  and  manner  as  £™rts  of 

us  to  desist  from  doing  something,  and  issues  generally  in  cases  of  misfeasance, 
or  in  the  words  of  this  section,  the  injunction  may  issue  "  against  the  continuance  " 
of  a  breach  of  contract  or  other  injury.  However  in  some  degree  the  enactment 
is  anticipatory,  for  relief  may  be  asked  not  only  against  the  continuance,  <fec.  but 
against  the  "repetition"  and  against  the  "committal"  of  any  breach  of  contract 
or  injury  of  a  like  kind  arising  out  of  the  same  contract  or  relating  to  the  same 
property  or  right.  The  words  "breach  of  contract  or  other  injury"  are  also 
deserving  of  attention.  The  first  inference  is  that  a  breach  of  contract  is  an 
injury  ■within  the  meaning  of  the  section.  Cases  have  arisen  in  which  great 
doubts  were  entertained  as  to  Whether,  for  the  breach  of  a  particular  contract, 
the  remedy  was  on  the  contract  or  in  tort.  The  distinction  appears  to  be  that 
•whenever  there  is  a  duty  arising  from  a  general  employment,  then  the  action 
may  be  brought  in  tort,  though  the  breach  of  such  duty  may  consist  in  doing 
•something  contrary  to  an  agreement  made  in  the  course  of  such  duty  by  the  party 
on  whom  the  general  duty  is  imposed:  Courtenay  v.  Earle.  10  C.  B.  73 ;  see  also 
Boorman  et  al  v.  Brown,  3  Q.  B.  511,  reported  as  affirmed  in  11  CI.  &  F.  1;  Wood 
v.  Fi  mis,  21  L.  J.  Ex.  138.  Where  the  command  to  desist  from  the  doing  of  an 
act  involves  the  doing  of  some  other  act,  the  injunction  may  nevertheless  be 
granted:  Jessel  v.  Chaplin,  4  W.  R.  610.  Thus,  in  an  action  for  the  obstruction 
of  plaintiff's  lights  by  the  erection  of  a  wall,  the  court  granted  an  injunction,  the 
effect  of  which  was  of  necessity  to  compel  defendant  to  lake  down  the  wall :  lb. 
Many  cases  of  a  like  kind  will  readily  suggest  themselves :  see  Bradbee  v.  The 
Mayor,  $c.  of  London,  Governors  of  Christ's  Hospital,  4  M.  &  G.  714;  Rose  v. 
Groves  et  al.  5  M.  &  G.  613;  Firmslone  et  al  v.  Wheeley  et  al,  2  D.  ifc  L.  203; 
Goldthorpe  v.  Hardman,  lb.  442;  Russell  v.  Shenton,  3  Q.  B.  449:  Fay  v.  Pren- 
tice et  al,  l'C.  B.  828;  Brown  et  al  v.  Mallett,  5  C.  B.  599,  decided  in  courts  of 
common  law;  and  the  cases  of  Martin  et  ux.  v.  Nutkin  et  al,  2  P.  Wms.  266 ;  Haines 
v.  Taylor,  2  Ph.  209,  affirmed  10  Beav.  75;  Spencer  v.  London  ^  Birmingham  Rw, 
Co.  8  Sim,  193;  Squire  v.  Campbell,  1  M.  <fe  C.  459;  Attorney-General  v.  Forbes, 
2  M.  &  C.  123;  Earl  of  Ripon  el  al  v.  Hobart  et  al,  3  M.  &  K.  169,  decided  in 
■courts  of  equity.  There  are  cases  in  which  courts  of  equity  grant  injunctions 
prohibitory  in  form  but  mandatory  in  effect,  the  principles  of  which  will  govern 
the  application  of  the  section  under  consideration:  see  Earl  of  Mexborough  v. 
Bower,  7  Beav.  127.  But  a  writ  of  injunction,  the  effect  of  which  would  be  to 
compel  defendant  to  do  an  illegal  act,  will  not  be  granted:  London  and  North 
Western  Railway  Co.  v.  Webb,  9  L.  T.  N.S.  29i. 

(n)  The  "breach  of  contract  or  other  injury'.'  must  be  one  for  which  plaintiff 
is  entitled  to  bring  and  for  which  he  has  brought  an  action.  There  must  be  the 
legal  right  infringed  upon  by  the  wrongful  act  or  injury,  the  subject  of  the  action. 
■Courts  of  equity  have  observed  the  principles  involved  in  this  provision  with  as 
much  strictness  as  courts  of  law  can  well  do.  In  application  to  courts  of  equity 
for  relief  in  cases  depending  upon  legal  rights,  these  courts  have  at  all  times  taken 
good  care  that  the  right  should  be  ascertained  before  their  jurisdiction  by  injunc- 
tion is  exercised.  In  all  applications  of  the  kind  the  first  question  to  be  deter- 
mined is  the  legal  right.  If  the  court  doubt  that,  it  may  commit  injustice  by 
interfering  until  it  be  decided.  A  great  objection  to  granting  an  injunction  before 
the  legal  right  is  ascertained  is  that  the  granting  of  the  writ  itself  operates  upon 
the  question  before  that  question  is  discussed  and  determined  in  the  ordinary 
mode.  Hence  courts  of  equity,  unless  quite  clear  as  to  the  legal  right,  have 
deemed  it  the  safer  course  to  abstain  from  exercising  their  jurisdiction  until  the 
determination  of  that  right:  see  Rigby  v.  Great  Western  Railway  Co  etal,\Cac*p. 
■C.  C.  3 ;  Clayton  v.  Attorney-General,  lb.  139 ;  Saunders  et  al  v.  Smith  et  al,  3  M. 
&  C.  711 ;  Bramwell  v.  Halcomb,  lb.  737 ;  Pidding  v.  How.  8  Sim.  477 ;  Collard  v. 
Allison,  4  M.  &  C,  487;  Ringer  v.  Blake,  ZY.&C.  S91 ;  Smith  v.  Elger,  3  Jur.  790 ; 
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hereinbefore  provided,  with  respect  to  Mandamus,  (o)  claim 
a  Writ  of  Injunction  (p)  against  the  repetition  (5)  or  con- 
tinuance of  such  breach  of  contract  or  other  injury,  (r)  or  the 

Spottiswoode  y.  Clarice,  2  Phill.  154;  Stevens  y,  Keating,  lb  333;  Sempley.  The 
London  and  Birmingham  Railway  Co.  1  Rail.  Cas.  120;  Electric  ielegraph  Co.  y. 
Nolt  et  al.  11  Jur.  157 ;  England  y.  Curling,  8  Beav.  1 29 ;  Bridson  y.  McAlpine,  lb. 
229;  Haines  v.  Taylor,  10  Beav.  75;  Routhy.  Webster,  10  Bear.  561;  Lidgetty. 
Williams,  4  Hare,  464;  Hadfieldy.  Manchester  South  Junction  and  Altrihgham, 
Railway  Co.  12  Jur.  1083 ;  Dakin  y.  The  London  and  North  Western  Railway' Co. 
13  Jnr.  579.  There  are,  however,  cases  in  which  equity,  in  the  exercise  of  its 
peculiar  jurisdiction,  will  grant  relief  by  injunction,  though  there  be  no  legal  sub- 
sisting right,  as  in  cases  of  breach  of  trust,  confidence,  <fec. :  see  Prince  Albert  v. 
Strange  et  al,  1  Mac.  &  G.  25 ;  and  on  the  other  hand  some  cases  in  which  equity 
will  not  interfere  though  there  be  the  legal  right:  see  Duke  of  Bedford  y.  British 
Museum,  1  Coop.  C.  C.  90;  Davenport  y.  Davenport,  7  Hare,  217;  Clark  y.  Free- 
man, 11  Beav.  121 ;  Sainter  y.  Ferguson,  1  Mac.  <fe  G.  286.  "Where  a  court  of 
equity  sees  that  there  is  a  question  between  the  parties,  and  that  that  question 
may  be  dealt  with  but  cannot  be  wholly  decided  at  law,  while  a  part  of  the  relief 
sought  by  plaintiff  can  only  be  obtained  in  equity,  the  court  of  equity  will,  on 
a  motion  for  an  injunction  to  restrain  an  action  at  law,  grant  the  injunction  until 
the  hearing  of  the  cause:  The  Athenwum  Life  Assurance  Co.  y.  Pooley  et  al, 
•27  L.  T.  Eep.  232.  But  it  must  be  on  plaintiff's  paying  into  eourt  the  amount,  if 
any,  due  from  them  to  the  defendants  in  equity,  and  undertaking  to  pay  what 
■may  become  due  up  to  the  hearing  of  the  cause :  lb. 

(o)  It  has  been  contended  that  the  words  "  in  like  ease,"  as  used  in,  this  section,  ■ 
■mean  in  actions  of  the  same  description  as  mentioned  in  section  1,  which  gives 
the  remedy  by  mandamus  in  any  action  except  "  ejectment  or  replevin."  But 
whether  these  two  forms  of  action  are  to  be  excepted  from  the  operation  of  the 
^section  here  annotated  has  been  made  a  question :  Fraser  y.  Robins,  3  U.  C.  L.  J. 
112.  In  England  an  injunction  has  been  refused  in  an  action  of  ejectment:  BayKs 
v.  LeGros  et  al,  2  C.  B.  U.S.  318 ;  and  such,  notwithstanding  some  cases  to  the 
•contrary,  Bell  v.  White,  3  U.  C.  L.  J.  107;  Robins  v.  Porter,  2  TJ.  C.  L.  J.  230; 
Fraser  v.  Robins,  3  U.  C.  L.  J.  112 ;  is  now  the  settled  practice  here:  Land  v. 
■Oilkison,  7  U.  C.  L.  J.  151. 

(p)  The  effect  of  these  sections  as  to  injunctions  is  to  allow  it  only  to  plaintiffs 
claiming  unliquidated  damages :  Carnes  v.  Nisbett,  4  L.  T.  N.S.  558 ;  s.  c'30  L.  J. 
Ex.  348  ;  and  in  such  cases  to  give  the  same  power  to  a  court  of  law  as  to  grant- 
ing an  injunction  which  courts  of  equity  exercise  in  cases  where  the  injunction  is. 
.granted  without  terras  ;  in  other  words,  the  courts  of  common  law  will  only  grant 
an  injunction  where,  under  similar  circumstances,  a  court  of  equity  would  grant 
an  absolute  injunction  :  Mines  Royal  Societies  v.  Magnay,  10  Ex.  489.  Interlocu- 
tor}' injunctions  seem  to  be  grantable  under  sections  12,  13. 

(</)  Fraudulent  use  of  trade  marks:  Cramshay  v.  Thompson  el  al,  4  M.  &  G.  357 ; 
Ridgirs  et  al  v.  Nowill  et  al,  5  C.  B.  109.  Piracy  of  designs:  Millbigen  v.  Picken, 
1  C.  B.  799.  Infringement  of  patents :  Mayall  v.  Hiybey,  31  L.  J.  Ex.  329 ;  Hunt- 
ington, v.  Luis  et  al,  13  U.  C.  C.  1'.  IBS ;  Stead  v.  Williams  el  al,  7  M.  &  G.  818  ;  Rus- 
sell v.  Ledmm  et  al,  14  M.  &  \\~.  574  ;  or  of  copyrights:  Wright  y.  Tattis  et  al,  1  C. 
B.  893;  making-  and  selling  reduced  copies  of  photographs:  Mayall  v.  Higbey, 
1  11.  &  C.  148;  manufacture  of  plowshares :  Huntington  v.  Lutz  et  al,  13  U.C.  C.P- 
1>68  ;  may  be  cited  as  examples. 

(;)  This  part  of  tii<>  section  will  apply  either  to  the  continuance  of  a  wrong: 
properly  so  called,  fox-  instance,  a  trespass  by  placing  stakes  on  plaintiff's  land 
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committal  of  any  breach  of  contract  or  injury  of  a  like  kind 
arising  out  of  the  same  contract  or  relating  to  the  same  pro- 
perty or  right,  (s)  and  he  may  also  in  the  same  action 
include  a  claim  for  damages  or  other  redress.  (/)  19  Vic.  c. 
43,  s.  283. 

10.  (u)  The  Writ  of  Summons  in  such  action  (»)  shall  The  Sum- 
be  in  the  same  form  as  the  Writ  of  Summons  in  a  personal  indorsement 
action,  (ic)  but  on  every  such  Writ  and  copy  thereof,  there 

shall  be  indorsed  a  notice,  that  in  default  of  appearance  the 
Plaintiff  may,  besides  proceeding  to  Judgment  and  Execution 
for  damages  and  costs,  apply  for  and  obtain  a  Writ  of  Injunc- 
tion. O)     19  Vic.  c.  43,  s.  284. 

11.  (a)  The  proceedings  in  such  action  (5)  shall  be  the  The  pro- 
same  as  nearly  as  may  be,  and_  subject  to  the  like  control  as  beVmUar  to 
the  proceedings  in  an  action  to  obtain  a  Mandamus  under  those  m 

and  continuing  them  there  notwithstanding  a  verdict  in  plaintiff's  favour :  Bovyyer 
v.  Cook,  4  C.  B.  236  ;  or  of  a  breach  of  duty  arising  out  of  a  contract,  for  instance, 
a  covenant  to  keep  insured :  Dormay  v.  BorradaUe,  5  C.  B.  380 ;  see  further  Love- 
lock v.  Franklyn  et  al,  8  Q.  B.  371 ;   Cannock  v.  Jones,  3  Ex.  233. 

(s)  These  words  may  be  held  to  apply  to  a  class  of  cases  where  a  party  violates 
confidence  reposed  in  him  as  an  agent,  who,  haying  obtained  possession  of  pro- 
perty belonging  to  his  principal  for  a  given  purpose,  in  fraud  of  that  principal, 
appropriates  it  to  some  other  purpose :  see  Phillips  et  al  v.  Ruth  et  al,  6  M.  <fc  W. 
672 ;  Eden  v.  Turtle,  10  M.  &  W.  635  ;  Hatfield  v.  Phillips  et  al,  14  M.  &  W.  665 ; 
see  also  Sykes  v.  Giles,  5  M.  &  "W.  645  ;  Raleigh  et  al  v.  Atkinson,  6  M.  &  "W.  670 ; 
Pickwood  v.  Mate,  10  M.  &  W.  206. 

{t)  Plaintiff  claiming  a  writ  of  mandamus  must  allege  either  that  he  "  sustains 
or  may  sustain  damage  from  the  non-performance  of  the  duty"  to  be  fulfilled : 
section  2.  But  when  claiming  an  injunction,  it  would  seem  from  the  peculiar  lan- 
guage of  this  section,  he  may  or  may  not  in  addition  "  include  a  claim  for  damages 
or  other  redress."  The  granting  or  refusing  of  the  writ  is  discretionary  with  the 
court:  Carries  v.  Nesbitt,  7  H.  &  N.  778  ;  Jessel  v.  Cliaplin  et  al,  2  Jur.  N.  S.  931 ; 
Lumley  v.  Wagner,  1  DeG.  M.  &  G-.  604 ;  London  and  South  Western  Railway  Co. 
v.  Webb,  15  C.  B.  N.S.  450 ;  Matthews  v.  King,  3  H  &  C.  910 ;  Sutton  v.  The  South 
Eastern  Railway  Co.  L.  R.  1  Ex.  32. 

(u)  Taken  from  Eng.  Stat.  17  &  18  Tic.  cap.  125,  s.  80. 

(v)  Such  action,  i.  e.  an  action  brought  for  a  breach  of  contract  or  other  injury, 
and  such  as  mentioned  in  the  preceding  section. 

(w)  See  Form  A.  No.  2  C.  L.  P.  Act. 

(z)  Plaintiff  must  indorse  the  claim  for  injunction  on  his  writ  of  summons,  and 
failing  to  do  so  can  have  no  injunction :  Arkland  v.  Hall,  2  Prac.  R.  388.  Besides 
the  form  of  indorsement  must  comply  with  that  given  in  the  statute :  Rilehey  v 
The  Toronto  Roads  Co.  23  U.  C.  Q.  B.  62. 

(a)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  81. 

(6)  Such  action.    See  note  v  to  section  10. 
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cases  of        the  provisions  hereinbefore  contained,  (c)  and  in  suck  action 
Mandamus.    ju(jgm6n.t  taay  ke  g;ven  lthat  the  Writ  of  Injunction  do  or  do 

not  issue  as  justice  may  require;  (d)  and  in  case  of  disobe- 
dience, such  Writ  of  Injunction  may  :be  enforced  by  attach- 
ment, by  the  Court,  (e)  or  when  such  Court  is  not  sitting,  by 
a  Judge.  (/)     19  Vic.  c.  43,  s.  285. 

12.    (.g)  The  Plaintiff  may   at  any  time  after  the  com- 

(c)  A  demurrer  to  a  claim  for  the  writ  in  the  declaration  will  not  <be  allowed 
unless  the  declaration  clearly  shew  the  remedy  by  injunction  inapplicable:  Bilke 
et  al  v.  The  London,  Chatham  and  Dover  Railway  Co.  3  H.  &  C.  95".  The  claim  is 
merely  a  preiimiminary  formality  to  enable  the  plaintiff  to  ask  for  an  injunction 
at  the  proper  time.  It  cannot,  therefore,  be  pleaded  to :  Booth  v.  Taylor,  L.  E. 
1  Ex.  61. 

(d)  The  limits  of  the  jurisdiction  of  conrts  of  law  as  to  injunctions  are  not  yet 
well  defined.  Courts  of  equity  constantly  decline  to  lay  down  any  rule  which 
may  limit  their  powers  or  discretion.  For  this  reason,  and  owing  to  the  differ- 
ence in  the  constitution  of  courts  of 'law  and  of  equity,  the  latter  courts  no  doubt 
will,  with  respect  to  writs  of  injunction,  exercise  a  more  extensive  jurisdiction  than 
courts  of  law.  The  absence  of  a  remedy  in  other  courts  for  a  supposed  wrong  is 
not  of  itself  a  sufficient  reason  to  entitle  conrts  of  equity  to  assume  jurisdiction : 
Ryves  v.  The  Duke  of  Wellington,  9  Beav.  579.  There  must  bein  each  case  wherein 
application  is  made  to  a  court  of  equity  for  an  injunction,  circumstances  at  least 
disclosing  equitable  if  not  legal  ground  for '  relief:  see  Mammon  v.  Sedgwick, 
6  Hare,  256 ;  also  Smith  v.  Jeyes,  4  Beav.  -503 ;  England  v.  Curling,  8  Beav.  129 ; 
Hall  v.  Hall,  12  Beav.  414.  If  there  be  a  clear  legal  remedy  for  the  supposed 
wrong  in  courts  of  law,  equity  wiU  not  interfere:  Clark  v.  freeman,  11  Beav. 
112:  also  Goodheart  v.  Lowe,  2  J.  <k'W;  349;  Bailp  v.  Taylor,  1  Buss.  &  M.  7,3 ; 
Southey  v.  Sherwood  et  al,  2  Meriv.  435.  But  if  there  be  no  remedy  or  an 
insufficient  remedy  at  law,  and  there  be  equitable  as  distinct  from  legal  grounds, 
equity  will  interfere :  Ridgway  v.  Roberts,  4  Hare,  106 ;  also  Greatrex  v.  Greatrex, 
1  DeG.  &  S.  692;  Abernethy  v.  Hutchinson,'  1  H. "<fc  T.  28 ;  Routh  v.  Webster, 
10  Beav.  561;  Prince  Albert  v.  Strange  et  al,  1  Mac.  &  6.  25;  McCrea  v.  Holds- 
worth,  12  Jur.  820;  Geary  v.  Norton,  1  DeG.  &  S.  9;  Dickens  v.  Lee,  8  Jur.  183; 
Kelly  v.  Hooper,  1  Y.  &  C.  Gy.  C.  197 ;  Chapped  v.  Purday,  4  T.  &  C.  485.  "Where 
any  act  involving  a  breach  of  trust  is  intended  to  be  done,  though  not  in  its  conse- 
quences irremediable,  courts  of  equity  will  prevent  it  by  injunction:  Attorney- 
General  v.  Aspinall,  2  M.  <fe  C.  613.  Thus  an  injunction  was  granted  to  restrain 
the  disclosure  of  secrets,  of  which  defendant  received  a  knowledge  in  the  course 
of  a  lawful  employment:  Evitt  v.  Price,  1  Sim.  483.  But  courts  of  equity  will 
not  exercise  any  jurisdiction  in  criminal  cases  when  the  acts  are  of  such  a  nature 
as  to  injuriously  affect  rights  of  property:  Springhead  Spinning  Co.  v.  Riley,  L. 
R.  6  Eq.  551. 

(e)  The  proceedings  to  enforce  obedience  to  a  writ  of  injunction  under  this 
section  will  resemble  those  of  enforcing  the  performance  of  awards,  as  to  which 
see  note  i  to  section  163  C.  L.  P.  Act. 

(/)  The  power  of  a  judge  to  act  is  only  when  the  court  is  not  sitting.  Hence 
during  the  term  rio  single  judge  can  issue  an  attachment  under  this  section. 

(g)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  8.2,  the  origin  of  which 
seems  to  be  Eng.  Stat.  15  &  16  Vie.  cap.  83,  s.  42,  as  to  infringements  of  letters 
patent  for  invention. 
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mencement   of   the    action,    and    whether    before   or  after  when  in- 
Judgment,  (i)  apply  ex  parte  to  the  Court  or  a  Judge  (/)  may  be  had 
for  a  Writ  of  Injunction  to  restrain  the  Defendant  in  such  brought. 
action   (Jc)  from   the  repetition  (J)  or  continuance  of  the 
wrongful  act  or  breach  of  contract  complained  of,  (m)  or  the 
committal  of  any  breach  of  contract  or  injury  .of  a  like  kind, 
arising  out  of  the  same  contract  or  relating  to  the  same  pro- 
perty or  right;  (n)  and  such  Writ, may  be  granted  or  denied 
by  the  Court  or  Judge -upon  such -terms  sis  to -the  duration  of 
the  Writ— keeping  an.accouut — gking. security— or  otherwise, 
as  to  such  -Court  or  Judge  seems  reasonable  and  just;  (o) 

(A)  The  action  intended  is  one<for  "abreaoh  of -contract  or  other  injury:"  sec- 
tion 9;  which  admits  of  a  "repetition"  or  "continuance." 

(i)  This  section  appears  to  apply  to  interlocutory  injunctions:  Fraier  v. 
Sobins,  3  U.  C.  L.  J.  112.  The  object.of  the  interference  of  the  courtby  interlo- 
cutory injunction  between  twp  parties  who  are  at  issue  upon  a  legal  right  is 
solely  the  protection  of  the  property  in  dispute,  until  the  legal  right  shall  be 
ascertained:  Harmany.  Jones,  1  Cr.  <fc  Ph.  299.  Upon  motion  of  a  plaintiff  stating 
that  unless  the  court  granted  the  writ  he  would  sustain  considerable  loss  before 
the  action  was  tried,  the  court  granted  a  writ  upon  the  terms  that  the  plaintiff 
would  speed  the  action,  and  if  the  jury  .found  for  the  defendant,  would,  ff  the 
court  so  ordered,  pay  to  the  defendant  any  sum  which  the  jury  should  award 
to  him  as  compensation  for  the  damages  sustained  by  reason  of  the  interference 
of  the  court  in  granting  the  writ:  Longfield%v.  Cashman,  11  Ir.  C.  L.  R.  App. 
■  xxiii.  The  interference  of  the  court  by -interlocutory  injunction  may  be  invoked 
under  this  section  in  cases  of  infringements  of  patents  and  copyrights,  but  with 
respect  to  these,  courts  of  equity  are  disposed  rather  to  restrict  than  increase  the 
number  of  cases  in  which  it  interferes  by  injunction  before  the  establishment  of 
the  legal  title:  McNeill  y.  Williams,  11  Jur.  344.  It  is  necessary  to  give  great 
weight  to  the  question  which  .side  is  more  likely  to  suffer  by  an  erroneous  or 
hasty  judgment,  and  also  to  consider  the  jarejudicial  effect  the  injunction  may 
have  on  the  trial  of  the  action :   lb. 

(/)  The  rule  for  the  injunction  must  be  nisi  in  the  first  instance:  Gitiens  v. 
Symes,  15  C.  B.  362;    Warren  v.  Munroe,  2  U.  C.  L.  J.  209. 

(A)  Such  action:  see  Jiote  A  to  section  12. 

(I)  See  note  q  to  section'9. 

(m)  See  note  r  to  section  9. 

{n)  See  note  3  to  seotion  9. 

(o)  Upon  the  invasion  of  a  patent  right  the  party  complaining  has  in  equity  a 
right  to  the  .protection  of  an  injunction,  although  the  other  party  may  promise  to 
commit  no  further  infringement  and  may  offer  to  pay  the  costs  of  preparing  the 
bill:  Geary  v.  Norton,  1  DeG.  &  S.  9.  An  injunction  being  applied  for,  it  is  not 
sufficient  for  the  defendant  to  admit  the  infringement  and  promise,  not  to  repeat 
it:  Losh  v.  Hague,  Web.  Pat.  Cas.  200.  And  if  infringement  be  shown,  proof  of 
enjoyment  for  twelve  years  establishes  a  prima  facie  case  for  an  injunction :  Neilson 
el  al  v.  Thompson  et  al,  "Web.  Pat.  Cas.  277.  Where  a  patent  is  new  the  court  of 
equity  considers  the  proof  of  the  title  in  the  patentee  to  be  wanting,  inasmuch  as 

* 
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and  in  case  of  disobedience,  such  Writ  may  be  enforced  by 


the  public  have  had  no  opportunity  of  contesting  the  validity  thereof,  and  there- 
fore in  such  a  case  refuses  to  interfere  by  injunction  until  the  title  is  established  at 
law:  Caldwell  v.  Van  Vlissengen,  9  Hare,  415.  Plaintiffs  licensed  defendant  to 
use  a  patent  at  the  annual  rent  of  £2000,  reserving  the  power  pf  determining  the 
lease  in  default  of  payment.  The  defendant  failed  to  pay  the  entire  rent,  but  the 
plaintiffs  allowed  him  for  several  years  to  use  the  patent,  and  received  payments 
on  the  footing  of  a  reduced  rent :  Held  that  by  so  doing  the  plaintiffs  had  elected 
not  to  treat  the  previous  breach  as  a  forfeiture  of  the  license,  and  that  con- 
sequently they  were  not  entitled  to  an  injunction  restraining  defendant  from 
using  the  patent :  Warwick  v.  Hooper,  S  Mac.  &  G.  60.  On  an  application  for  an 
injunction  to  restrain  the  infringement  of  a  patent,  the  party  applying  must 
swear  that,  at  the  time  of  making  the  application,  he  believes  that  at  the  date  of 
the  patent  the  invention  was  new,  or  had  not  been  previously  known  or  used  in 
the  Province:  Stun  v.  De  la  Sue,  5  Russ.  322.  A  court  of  equity  will  not  inter- 
fere upon  the  application  of  an  author  to  restrain  the  publication  of  a  work  which 
is  of  such  a  nature  that  an  action  could  not  be  maintained  for  damages:  Southey 
v.  Sherwood  el  al,  2  Meriv.  435. 

Courts  of  law  must,  under  the  injunction  clauses  of  this  act,  do  as  nearly  as  possi- 
ble as  courts  of  equity  would  do  in  similar  cases :  Gittins  v.  Symes,  15  C.  B.  363,  per 
Jervis,C.  J.;  see Bridsonv. Benecke,  12Beav.l;  McCreaT.  Holdsworlh,  12  jur.820; 
Bridson  v.  Mc  Alpine,  8  Beav.  229 ;  Dickens  v.  Lee,  8  Jur.  183  ;  Kelly  v.  Hooper,  1 Y. 
<Ss  C.  Cy.  C.  197  ;  Sweet  v.  Cater,  11  Sim.  572  ;  Baconv.  Jones,  4  M.  &  C.  433;  Col- 
lard  v.  Allison,  lb.  487 ;  Sweet  v.  Maugham,  11  Sim.  51 ;  Saunders  et  al  v.  Smith  et 
al,  3  M.  &  C.  711 ;  Curtis  v.  Cults,  8  L.  J.  N.S.  Cy.  184 ;  Lewisv.  Fullarton,  2  Beav. 
6 ;  Motley  v.  Downman,  3  M.  &  C.  1 ;  Martin  v.  Wright,  6  Sim.  297 ;  Baily  v.  Taylor, 
1  Russ.  &  M.  73 ;  Young  v.  White,  lb.  532.  A  court  of  equity,  where  justice 
requires  it,  will  grant  an  injunction  to  restrain  a  piracy,  on  the  application  of  a 
person  having  only  an  equitable  title :  Chappell  v.  Purday,  4  T.  &  C.  Cy.  C.  485 ; 
Hodges  et  al  v.  Welsh,  2  Ir.  Eq.R.  266 ;  Mawman  v.  Tegg,  2  Russ.  385.  But  courts 
of  equity  are  averse  to  the  practice  of  their  time  being  occupied  by  applications 
for  injunctions  to  restrain  infringements  of  copyright  in  cases  in  which  it  is  diffi- 
cult, if  not  impossible,  to  take  an  account  of  the  loss  of  which  complaint  is  made : 
Bell  et  al  v.  Whitehead,  8  L.  J.  N.S.  Ch.  141 ;  s.  c.  3  Jur.  68.  The  English  Patent 
Law  Amendment  Act,  15  &  16  Vic.  cap.  83,  s.  42,  was  held  to  vest  in  any  English 
court  of  common  law  in  which  an  action  for  the  infringement  of  a  patent  is  pend- 
ing, the  powers  before  exclusively  exercised  by  courts  of  equity ;  and  to  enable 
courts  of  common  law  to  grant  either  by  interlocutory  order  an  account  of  all 
patent  articles  sold  during  the  suit,  or  after  verdict  for  the  plaintiff,  and  as  part 
of  the  final  judgment  in  the  action,  an  account  of  all  profits  made  by  the  defendant 
since  the  commencement  of  the  action,  and  after  notice  that  an  accoumt  would  be 
required.  But  that  no  court  of  common  law  has  power,  where  damages,  nominal 
or  substantial,  have  been  recovered  by  the  plaintiff,  to  order  an  account  of  profits 
Inade  by  the  defendant  prior  to  the  commencement  of  the  action,  the  damages 
assessed  by  the  jury  being  considered  as  the  compensation  for  the  loss  of  such 
profits:  Holland  v.  Fox,  3  El.  &  B.  977.  Where  an  action  is  brought  for  the 
infringement  of  a  patent,  a  retrospective  account  of  the  defendant's  sales  and 
profits  of  the  patented  article  will  not  in  general  be  granted  before  judgment: 
Vidi  v.  Smith  el  al,  3  El.  <fe  B.  969.  Upon  reasonable  evidence  of  the  existence  of  a 
valid  patent,  and  of  its  infringement  by  the  defendant,  and  of  the  defendant's 
making  a  profit  thereby,  defendant  may  be  ordered  to  keep  an  account  of  all  sales 
to  be  made  of  the  article  alleged  to  be  an  infringement,  and  of  the  profits  thereon, 
until  further  order  of  the  court,  upon  condition  of  the  plaintiff's  waiving  all  right 
to  more  than  nominal  damages  at  the  time  of  the  action,  and  undertaking,  in  case 
the  verdict  and  judgment  should  be  in  favour  of  defendant,  to  pay  the  expense  of 
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attachment  by  the  Court,  (/>)  or  when  such  Court  is  not 
sitting,  by  a  Judge,  (j) 

B3.  (r)  Any  order  for  a  Writ  of  Injunction  made  by  a  writs  and 
Judge,  or  any  Writ'  issued  by  virtue  thereof,  may  be  dis-  writsto°De 
charged,  varied  or  set  aside  by   the   Court  on  application  controiof 
made  thereto  by  any  party  dissatisfied  with  such  order,  (s)  the  Coult- 
19  Vic.  c.  43,  s.  286. 

keeping  such  an  account.  The  court,  under  the  15  &  16  Tic.  cap.  83,  s.  42,  will 
only  direct  an  account  to  be  taken  of  the  profits  which  had  been  actually  made  by 
the  defendant,  and  not  of  the  loss  which  the  plaintiff  has  sustained  by  the  infringe- 
ment :  Elwood  et  al  v.  Christy  et  al,  18  C.  B.  N.S.  494 ;  and  in  the  case  of  an  assignee 
a  patent  the  account  will  be  taken  only  from  the  date  of  the  registration  of  the 
assignment  under  section  35  of  that  act:  lb.  But  the  act  here  annotated  does  not 
go  so  far  even  in  this  respect  as  the  Eng.  Stat.  15  &  16  Vic.  cap.  83,  s.  42.  The 
section,  it  will  be  observed,  though  empowering  the  court  to  grant  an  injunction 
ordering  defendant  to  keep  an  account  or  otherwise,  does  not,  it  seems,  give  power 
to  the  court  of  common  law  to  order  an  account  to  be  taken  of  the  profits  or  to 
order  the  defendant  to  pay :  Huntington  v.  Lutz  et  al,  13  U.C.C.P.  168.  A  plaintiff 
having  obtained  an  ex  parte  injunction  pending  an  action  for  a  nuisance,  and  after- 
wards neglecting  to  proceed  with  the  action  as  promptly  as  he  might,  the  court 
held  that  such  neglect  was  a  sufficient  ground  for  dissolving  the  injunction :  Dunn 
v.  Naylor,  30  L.  T.  Rep.  285.  An  injunction  had  been  obtained  restraining  the 
defendants  from  carrying  on  certain  works,  and  upon  motion  for  costs  of  a  rule 
for  attachment  for  breach  of  it,  the  court  held  that  the  injunction  was  a  continu- 
ing one:  De  La  Rue  et  al  v.  Fortescue  et  al,  2  H.  &  N.  324;  see  further  as  to  this 
section  the  observations  of  Stuart,  V.  0.  in  Edwards-  Wood  v.  Baldwin,  9  L.  T.  N.S. 
474,  and  the  observations  of  the  lords  justices  in  Swayne  v.  The  Great  Northern 
Railway  Co.  9  L.  T.  N.S.  745 ;  and  as  to  practice  in  Chancery  in  patent  cases, 
see  Price's  Patent  Candle  Co.  v.  Bauwen's  Patent  Candle  Co.  4  K.  &  J.  727. 

(p)  See  note  e  to  section  11. 

(?)  See  none/  to  section  11. 

(r)  Taken  from  Eng.  Stat.  17  &  18  Vic.  cap.  125,  s.  82. 

(s)  Immediately  after  the  delivery  of  declaration  in  an  action  for  nuisance  by 
boiling  carrion  for  a  dog  kennel  near  plaintiff's  residence,  an  injunction  restrain- 
ing defendant  from  continuing  the  nuisance  was  granted  ex  parte  at  chambers,  the 
order  of  the  judge  imposing  no  terms  and  making  no  mention  of  costs.  The  writ 
contained  an  order  on  defendant  to  pay  the  costs  of  the  application,  the  order  and 
the  writ,  which  costs  were  taxed  against  defendant.  The  trial  of  the  action  having 
been  postponed  on  plaintiff's  countermand  from  the  spring  assizes  to  the  summer 
assizes,  defendant  in  the  meantime  obtained  a  rule  calling  on  the  plaintiff  to  show 
why  all  further  proceedings  on  the  writ  of  injunction  should  not  be  stayed  until 
after  the  trial  of  the  cause,  and  on  the  argument  the  court  declined  to  make  the 
rule  absolute  in  the  terms  in  which  it  was  moved,  as  that  would  be  practically  set- 
ting the  injunction  aside,  and  the  nuisance  might  be  recommenced  immediately; 
but  as  it  was  unjust  that  defendant  should  pay  the  costs  of  the  injunction  when  it 
might  turn  out  he  had  committed  no  nuisance  at  all,  they  made  the  rule  absolute 
to  stay  all  proceedings  in  respect  of  the  costs  until  after  the  trial  of  the  action : 
Grindley  v.  Booth,  12  L.  T.  N.  S.  469.  When  an  injunction  has  been  granted  it 
continues  to  exist  until  discharged,  and  the  plaintiff  may  at  any  time  apply  for 
an  attachment  in  ease  of  disobedience:  De  LaRue  et  al  v.  Fortescue  et  at,  2  H. 
<fe  N.  324. 


ABSCONDING  DEBTORS. 

Con.  Stat.  U.  C,  Cap.  25. 


An  Act  respecting  Absconding  Debtors.  (*) 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of  Canada,  enacts  as 
follows : 

WHO  IS  AN  ABSCONDING  DEBTOE. 

1.  (5)  If  any  person,  resident   in  Upper  Canada  (c)  in- 

(a)  The  laws  as  to  absconding  debtors  have  fur  a  long  time  been  peculiar  to 
this  Province,  and  the  provisions  are  original,  not  having  been  directly  copied 
from  the  statute  book  of  any  foreign  state.  In  this  Province  the  lead  has  been 
taken  even  of  England.  The  first  English  act  upon  this  subject  was  14  &  15  Vie. 
cap.  22,  passed  1st  August,  1851.  It  falls  far  short  of  the  completeness  of  ours. 
The  object  of  these  laws  is  to  secure  the  property  and  effects  of  an  absconding 
debtor,  and  indirectly  to  force  him  to  put  in  special  bail.  The  law  of  arrest  is 
designed  to  attain  the  same  end  by  different  means.  For  a  very  full  and  interest- 
ing review  of  all  our  laws  upon  the  subject  of  absconding  debtors,  and  a  compari- 
son of  remedies  given  in  division  courts  with  those  in  the  superior  courts,  see 
Francis  v., Brown  et  al,  11  U.  C.  Q.B.  558.  This  act,  which  was  originally  a  part 
of  the  C.  L.  P.  Act,  1856,  has  not,  since  the  bankruptcy  act  of  1864,  been  as  much 
in  use  as  when  we  had  no  bankruptcy  law  of  any  kind ;  but  it  is  not  obsolete ; 
cases  occasionally  arise  under  it,  and  for  this  reason  the  editor  has  thought  it 
better  to  reproduce  it  with  notes. 

(6)  This  section  in  some  respects  resembles  the  Old  acts  2  Wm,  IV.  cap.  5,  s.  1, 
and  14  &  15  Vic.  cap.  10,  s.  1. 

(c)  "If  any  person  resident,"  <fec.  The  old  act,  2  Wm.  IV.  c.  5,  s.  1,  did  not 
thus  describe  defendant.  It  was  simply  as  follows :  "If  any  person  being  indebted, 
&c.  shall,  <fcc."  And  there  was  much  difference  ot  opinion  as  to  whether  the 
legislature  really  did  not  intend  to  restrict  the  act  to  defendants  absconding  who 
had  been  formerly  residents.  The  several  opinions  of  Eobinson,  C.  J.  Sherwood, 
J.  and  Macaulay,  J.  upon  this  question,  will  be  found  in  Ford  v.  Lusher,  3  O.S. 
428.  The  Absent  Defendants'  Act,  14  &  15  Vic.  cap.  10,  s.  1,  was  express  upon 
the  point,  so  far  as  concerned  proceedings  taken  under  that  statute,  i.  e. :  "  Pro- 
ceedings may  be  commenced,  ifec.  against  any  person  who,  having  resided  in  Upper 
Canada,  is  absent  therefrom,"  <fec.  What  is  the  scope  of  the  term  "resident,"  as 
used  in  this  section,  and  under  what  circumstances  can  defendant  be  said  to  be  a 
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debted   (cZ)   to  any  other  person,  (e)  departs  from  Upper  wiio  to  Da 
Canada  with  intent  to  defraud  his  creditors,  (/)  and  at  the  aifabseond- 
time  of  his  so  departing,  is  possessed  to  his  own  use  and    g 
benefit,  of  any  real  or  personal  property,  credits  or  effects 
therein,  (gr)  he  shall  be  deemed  an  absconding  debtor,  (K) 
and  his  property,  credits  and  effects  aforesaid,  may  be  seized 
and  taken  for  the  satisfying  of  his  debts  by  a  Writ  of  Attach, 
ment.  (i)    19  Vic.  c.  43,  s.  43. 

resident?  Persons  whose  usual  and  accustomed  home  is  in  a  foreign  country, but 
who  come  to  Canada  occasionally  on  business,  cannot  by  any  latitude  of  construc- 
tion be  described  as  residents  of  Canada:  see  Ford  v.  Lusher,  3  O.S.  428,  and 
Taylor  v.  Nirholl,  1  U.  C.  Q.  B.  416.  If  a  defendant  seek  to  set  aside  an  attach- 
ment issued  against  him  as  an  absconding  debtor,  on  the  ground  that  "  he  never 
lived  or  was  in  Upper  Canada  for  such  time  or  purpose  as  to  bring  "him  within 
the  meaning  of  this  act,"  he  must  show  these  facts  clearly  to  the  court:  The 
Niagara  Harbour  and  Dock  Co.  v.  Smith,  M.  T.  1  Vic.  MS.  R.  &  H.  Dig. 
"  Absconding  Debtor,"  22.  Where  a  person  usually  residing  in  Scotland  came  to 
this  Province  to  settle  some  aifairs,  and  while  here  referred  disputes  concerning 
them  to  arbitration,  upon  which  an  award  was  made  against  him,  but  not  pay- 
able for  two  years.  Before  the  expiration  of  the  two  years  he  left  the  Province. 
Held  that  he  was  neither  a  "  debtor "  nor  an  "  absconding  debtor "  within  the 
meaning  of  2  Wm.  IV.«cap.  6 ;  Taylor  v.  Wicholl,  1  U.  C.  Q.  B.  416. 

(<?)  The  word  "  indebted "  as  used  in  this  section  would  seem  to  exclude  the 
presumption  that  an  attachment  can  be  granted  for  an  unliquidated  demand, 
unless  the  demand  be  of  such  a  nature  that  plaintiff  can  make  oath  to  the  amount 
thereof  as  in  ordinary  affidavits  to  hold  to  bail.  Such,  for  example,  as  demands 
for  work  and  labour,  goods  sold  and  delivered,  <fec.  where  no  specific  price  has  been 
agreed  upon  and  the  amount  of  indebtedness  depends  upon  the  quantum  meruit 
or  quantum  valebat :  see  Clark  v.  Ashfield,  E.  T.  1  Wm.  IV.  MS.  R.  &  H.  Dig. 
"Absconding  Debtor,"  IT;  see  further  C.  L.  P.  Act,  section  288,  note  j. 

(e)  The  old  restriction  as  to  the  party  being  indebted  to  "  an  inhabitant  of  this 
Province,"  2  Wm.  IV.  cap.  5,  s.  1,  in  order  to  warrant  proceedings  has  been  aban- 
doned. Indeed,  it  was  repealed  as  early  as  5  Wm.  IV.  cap.  6,  s.  2,  of  that  year 
and  reign.  Where  defendant  being  sued  as  an  absconding  debtor  under  the  old 
practice,  moved  to  set  aside  the  attachment  and  subsequent  proceedings  several 
months  after  the  last  proceeding  was  had,  on  the  ground  that  plaintiff  was  not  an 
inhabitant  of  this  Province,  bnt  did  not  in  his  affidavit  negative  indebtedness  to 
any  inhabitant  of  this  Province,  his  application  was  refused:  Fisher  et  al  v. 
Beach,  4  O.S.  118. 

(  f)  As  to  question  of  intent  generally  under  analogous  provisions,  see  GottwatU 
v.  Mulholland,  15  U.  C.  C.  P.  62 ;  Bank  of  Toronto  v.  McDougall,  lb.  475 ;  Tuer  v. 
Harrison,  14  U.C.  C.  P.  449;  Spirett  v.  Willows,  11  L.  T.  U.S.  614. 

(g)  The  fact  of  possession  of  land  is  prima  facie  evidence  of  a  seisin  in  fee.  A 
person  in  possession  of  land  without  other  title  has  a  devisable  interest:  Asher 
et  uz.  v.  Whitlock,  L.  R.  1  Q.  B.  1. 

(h)  As  to  the  ordinary  proceedings  against  defendants,  whether  British  subjects 
or  foreigners,  out  of  the  jurisdiction  of  the  court :  see  ss.  43,  44,  45. 

(«)  The  writ  should  be  issued  by  the  clerk  of  the  process :  Wakefield  et  al  t 
Bruce,  6  Prac.  R.  11. 
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AFFIDAVIT  TO  OBTAIN  ORDER  FOR  ATTACHMENT. 
1. — In  the  Superior  Courts. 

Proceedings       2.  (A)  Upon  affidavit  made  by  any  Plaintiff,  his  servant 
viPt°ttiatthae"   or  agent,  (?)  that  any  person  so  departing  is  indebted  to  such 
hatha*™'     Plaintiff  in  a  sum  exceeding  one  hundred  dollars,  (to)  and 
soonded.  &c.  stat;Qg  the  cause  of  action,  (n)  and  that  the  Deponent  hath 
good  reason  to  believe  and  doth  verily  believe  that  such  per- 
son hath   departed   from   Upper  Canada  and  hath  gone  to 
(stating   some   place   to   which    the   absconding    Debtor  is 
believed   to   have  fled  or  that   the  Deponent  is  unable  to 
obtain  any  information  as  to  what  place  he  hath  fled,)  (o) 
with  intent  to  defraud  the  Plaintiff  of  his  just  dues,  (p)  or 
to  avoid  being  arrested  or  served  with  process,  (q)  and  upon 

(£)  Much  resembles  old  Stat.  U.  C.  2  fm.  IV.  cap.  5,  s.  1. 

(I)  The  safest  rule  in  framing  these  affidavits  will  be  to  follow,  as  closely  as 
possible,  those  relating  to  common  affidavits  of  debt:  Anon  2  O.S.  292,  per  Robin- 
son, C.  J.  The  same  certainty  must  be  observed  in  affidavits  for  suing  out  attach- 
ments as  in  affidavits  to  hold  to  bail ;  the  debt  to  be  as  certainly  sworn  to  in  the 
one  case  as  in  the  other:  McKenzie  v.  Bussell,  3  0.  S.  3-45,  per  Robinson,  C.  J. 
To  allow  any  unlimited  degree  of  uncertainty  in  them  would  of  course  lead  to 
abuse.  An  affidavit  for  an  attachment  in  which  the  debt  was  sworn  to  as  being 
for  money  lent  and  advanced  to  tbe  defendant,  without  saying  by  whom,  was  held 
to  be  defective:  lb.  An  affidavit  of- a  plaintiff  stated  that  the  defendant  was 
indebted  to  the  plaintiffs  in  the  amount  of  certain  promissory  notes,  which  were 
described,  showing  them  to  be  overdue  and  held  by  the  plaintiffs,  and  that 
defendant  had  departed,  &c.  with  intent  to  defraud  plaintiffs,  held  sufficient: 
Wakefield  et  al  v  Bruce,  5  Prac.  R.  77.  It  is  not  necessary  that  the  plaintiff 
should  swear  that  the  debtor  was  residing  in  this  Province  if  that  fact  be  sworn 
to  by  other  persons:  lb.  It  is  sufficient  to  show  that  the  debtor  intended  to 
defraud  the  plaintiffs  without  showing  an  intention  to  defraud  creditors  generally: 
lb.  The  affidavits  Bhould  not  be  intitled  in  any  cause  before  the  issue  of  the  writ, 
but  are  not  thereby  vitiated :  lb.  Where  a  warrant  of  attachment  had  been 
issued  against  an  absconding  debtor  under  the  practice  that  prevailed  previous 
to  this  act,  and  the  notice  thereby  required  had  been  duly  given,  a  writ  of  attach- 
ment was  granted  under  this  act  without  a  new  affidavit:  Rosa  et  al  v.  Cook, 
3  U.  C.  L.  J.  48 ;  Buchanan  v.  Ferris,  3  U.  C.  L.  J.  48. 

(m)  The  former  minimum  limit  was  five  pounds:  2  Wm.  IV.  cap.  6,  s.  1.  The 
minimum  is  here  stated  to  be  $100,  obviously  with  reference  to  the  Division 
Courts  Act,  which  gives  a  remedy  by  attachment  in  those  courts  for  any  sum  not 
exceeding  $100,  nor  less  than  twenty  shillings.  At  the  time  when  the  former 
acts  were  passed,  fixing  the  minimum  at  £5,  the  inferior  courts  had  not  the  juris- 
diction just  mentioned. 

(re)  Which  must  be  a  debt  of  some  kind :  see  note  d  to  section  1  of  this  act. 

(o)  "  Hath  departed  this  Province,  or  is  concealed  within  the  same,"  were  the 
material  words  of  the  old  act:  2  Wm.  IV.  cap.  fi,  s.  1. 

(p)  As  to  when  there  is  a  debt :  see  note  d  to  section  1. 

(?)  These  words  are  exactly  the  same  as  those  used  in  repealed  Stat.  2  Wm. 
IV.  cap.  5,  s.  1.  * 
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the  further  affidavit  of  two  other  credible  persons,  (r)  that  Further 

,  ,      affidavit. 

they  are  well  acquainted  with  the  Debtor  mentioned  in  the 
first-named  affidavit,  and  have  good  reason  to  believe  and  do 
believe  (s)  that  such  Debtor  hath  departed  from  Upper 
Canada  with  intent  to  defraud  the  said  Plaintiff,  or  to  avoid 
being  arrested  or  served  with  process,  (<)  either  of  the  Supe- 
rior Courts  of  Common  Law  or  any  Judge  thereof,  or  the 
Judge  of  any  County  Court,  may,  by  rule  or  order,  direct  a 
Writ  of  Attachment  to  issue  from  either  of  such  Superior  writ  of  At- 
Courts,  (u)  and  may  in  such  rule  or  order  appoint  the  time  i^sue"™ 
for  the  Defendant's  putting  in  Special  Bail,  which  time  shall 
be  regulated  by  the  distance  from  Upper  Canada  of  the  place 
to  which  the  absconding  Debtor  is  supposed  to  have  fled, 
having  due  regard  to  the  means  of  and  necessary  time  for 
postal  or  other  communication,  (v)     19  Vic.  c.  43,  s.  44. 

3.  Repealed  by  Stat.  23  Vic.  cap.  42,  s.  1. 

2.— In  Couhtt  Courts. 

4.  (o)  In  case  the  sum  claimed'be  within  the  Jurisdiction  in  cases  in 
of  the  County  Courts,  (c)  any  such  Court  or  the  Judge  or  conrt^ 

(r)  Qu.  Are  witnesses  "  credible  "  if  pecuniarily  interested  ?  No  person  can 
now  be  excluded  by  reason  of  incapacity,  crime  or  interest,  from  giving  evidence 
either  in  person  or  by  deposition  on  the  trial  of  any  issue  joined,  <fec. :  83  Vic.  c. 
13,  s.  2.  Besides,  the  parties  themselves  with  few  exceptions  are  made  admissible 
witnesses :  lb.  s.  4. 

(»)  The  persons  deposing  as  to  the  absconding  of  a  debtor  should  state  the 
grounds  of  their  belief  where  they  live  at  a  considerable  distance  from  the  debtor's 
late  residence:  The  Bank  of  Upper  Canada  v.  Spafford,  2  O.S.  373.  Where  the 
debtor  resided  at  Brockville,  and  the  persons  making  the  affidavit  in  the  town  of 
Yoxk  (now  Toronto;,  an  attachment  was  refused,  the  grounds  of  belief  not  having 
been  stated :  lb. 

(t)  For  sufficiency  of  statement  by  two  credible  witnesses  under  the  old  law :  see 
Totten  v.  Fletcher,  T.  T.  2  &  3  Vic.  MS.  R.  &  H.  Dig.  "  Absconding  Debtor,"  20. 

.  («)  Under  the  act  of  2  Wm.  IV.  cap.  5,  it  was  held  "(Macaulay,  J.  dissenlienle) 
that  a  writ  of  attachment  could  be  regularly  issued  against  an  absconding  debtor, 
though  he  had  been  previously  held  to  bail  for  the  same  cause  of  action  and  the 
bail  discharged  by  a  reference  to  arbitration:  liosier  v.  McCan,  3  O.S.  11. 

(v)  The  same  words  as  used  in  s.  43,  of  C.  L.  P.  Act,  allowing  service  of 
process  on  defendants  without  the  jurisdiction  of  the  courts.  The  writ  should, 
like  all  other  original  writs,  be  issued  by  the  clerk  of  process:  Wakefield  et  al  v. 
Bruce,  5  Prac.  R.  11. 

(i)  Much  resembles  repealed  Stat.  IT.  C.  2  Wm.  IV.  cap.  5,  s.  1. 

(c)  i.  e.  In  all  personal  actions  where  the  debt  or  damages  claimed  do  not 
exceed  $200,  and  in  all  causes  and  suits  relating  to  debt,  covenant  and  contract 
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Judges  to     acting  Judge  thereof,  (rf)  may  in  like  manner  by  rule  or  order 
"otsuT1*3  direct  a  Writ  of  Attachment  to  issue  from  such  Court,  and 
the  proceedings  thereon  shall  be  the  same  as  in  this  Act  pro- 
vided, (e)    19  Vic.  c.  43,  s.  44;  19  Vic.  c.  90,  s.  2. 

WRIT  OF  ATTACHMENT  AND  SUMMONS. 

5.  (/)  The  Writ  of  Attachment  shall  also  contain  a 
Summons  to  the  Absconding  DebtoT,  (g~)  and  shall  be  in  the 
form  following :  (A)     19  Vic.  c.  43,  s.  43. 

Upper  Canada,  )  Victoria,  &c. 
County  of  j      To  the  Sheriff  of,  &o. 

(Seal  ) 

We  command  you,  that  you  attach,  seize  and  safely  keep 
all  the  real  and  personal  property,  credits  and  effects,  together 
with  all  evidences  of  title  or  debts,  books  of  account,  vouchers 
and  papers  belonging  thereto,  of  C.  D.,  to  secure  and  satisfy 
A.  B.,  a  certain  debt  (or  demand)  of  $  (or  £  )  (the  sum 
sworn  to)  with  his  costs  of  suit,  and  to  satisfy  the  debt  and 
demand  of  such  other  creditors  of  the  'said  C.  D.,  as  shall 
duly  place  their  Writs  of  Attachment  in  your  hands  or  other- 
wise lawfully  notify  you  of  their  claim,  and  duly  prosecute 
the  same.     And  we  also  command  the  said  C.  D.,  that  within 


Form  of 
Writ  and 
Summons. 


to  $400,  where  the  amount  is  liquidated  or  ascertained  by  the  act  of  the  parties 
or  by  the  signature  of  the  defendant:  Con.  Stat:  TJ.  C.  c.  15,  s.  17;  sub-ss.  1,  2. 
To  any  amount  on  bail  bonds  given  to  the  sheriff  in  any  case  in  a  county  court, 
whatever  may  be  the  penalty :  lb:  sub-s.  3.  On  recognizances  of  bail  taken  in  a 
county  court,  whatever  may  be  the  amount  recovered  or  for  which  the  bail  therein 
may  be  liable :  lb.  sub-s.  4i 

(d)  Relative  powers :  see  note  w  to  section  43  C.  L.  P.  Act. 

(e)  See  sections  1,  2,  of  this  act. 

(/)  Resembles  what  was  required  in  the  form  of  the  warrant  of  attachment 
under  the  repealed  Stat.  U.  C.  2  Wm.  IV.  cap.  &,  s.  1. 

(g)  The  attachment  under  the  old  law  did  not  contain  any  form  of  summons 
to  the  absconding  debtor:  see  form  in  Meighan  et  al  v.  Finder,  2  O.S.  292.  It 
merely  directed  the  sheriff  to  "seize  and  safely' keep"  all  defendant's  "estate, 
as  well  real  as  personal."  It  was  a  proceeding  incidental  to  the  suit,  and  did  not 
interfere  with  the  summons  or  other  ordinary  steps  in  the  cause.  The  form  given 
to  this  section  requires  the  absconding  debtor  to  put  in  special  bail,  and  informs 
him  of  the  seizure  of  his  property.  The  writ  of  attachment  is  now  the  com- 
mencement of  the  action.  Consult  the  form  in  schedule  as  to  the  indorsements 
necessary. 

(ft)  Not  "  or  to  the  like  effect." 
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(the  time  named  in  the  Judge's  order  or  rule  of 
Court,')  days  after  the  service  of  this  Writ  on  him,  inclusive 
of  the  day  of  such  service,  he  do  cause  special  bail  to  be 
entered  for  him  in  our  Court  (or  County  Court)  of  ,  in 

an  action  to  recover  $  (or  £  )  (the  sum  sworn  to)  at  the 
suit  of  the  said  A.  B. ;  And  we  require  the  said  C.  D.  to  take 
notice,  that  his  real  and  personal  property,  credits  and  effects 
in  Upper  Canada  have  been  attached  at  the  suit  of  the  said 
A.  B.,  and  that  in  default  of  his  putting  in  special  bail  as 
aforesaid,  the  said  A.  B.  may,  by  leave  of  the  Court  or  a 
Judge,  proceed  therein  to  judgment  and  execution,  and  may 
sell  the  property  so  attached;  And  we  command  you,  the 
said  Sheriff,  that  as  soon  as  you  have  executed  this  Writ,  you 
return  the  same  with  the  inventory  and  appraisement  of  what 
you  have  attached  thereunder. 
Witness,  &c. 

In  the  margin. 

Issued  from  the  Office  of  the  Clerk  (or  Deputy  Clerk)  of 
the  Crown  and  Pleas  (or  of  the  Clerk  of  the  County  Court) 
in  the  County  of 

(Signed) 

J.  H.,  Clerk,  or  Deputy  Clerk,  or 
Clerk  of  the  County  Court. 

Memorandum  to  he  subscribed  on  the  Writ. 

JV".  B. — This  Writ  is  to  be  served  within  six  months  from 
the  date  thereof,  or  if  renewed,  then  from  the  date  of  such 
renewal,  including  the  day  of  such  date,  and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  before  service  thereof. 

This  Writ  maybe  served  out  of  Upper  Canada,  and  was 
issued  by  E.  F.,  of  ,  Attorney,  &c,  (as  on  a  Writ 

of  Summons,  under  the  Common  Law  Procedure  Act.) 

6.    Every  such  Writ  shall    be  dated   on  the  day  on  to  be  dated 
which  it  is  issued,  (j)  and  shall  be  in  force  for  six  months  i^md  to 

(J)  i.  e.  In  conformity  with  the  practice  enacted  aa  to  writs  of  summons  and 
capias:  see  C.  L.  P.  Act,  s.  24. 
31 
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be  in  force    from  its  date,  (k)  and  may  be  renewed  for  the  purpose  of 
six  months.   effect;ng  service  on  the  Defendant,  in  like  manner  as  a  "Writ 
of  Summons  may  be  renewed  under  the  Common  Law  Pro- 
cedure Act.  (0    19.  Vic.  c.  43,  s.  43. 

wit  of  At-        ^"  (m)  Every  Writ  of  Attachment  shall  issue  in  dupli- 
taohment      cate  an(j  'shall  be  so  marked  by  the  officer  issuing  the  same 

to  issue  in  '  L  J  ° 

duplicate,  (the  costs  of  suing  out  the  same  being  allowed  only  as  if  a 
single  Writ  issued,)  and  one  Writ  shall  be  delivered  to  the 
Sheriff  to  whom  the  same  is  directed,  and  the  other  shall  be 
used  for  the  purpose  of  effecting  service  on  the  Defendant,  (n) 
19  Vic.  c.  43,  s.  44. 

PROCEDURE. 

Further  8.  (o)  In  case  it  be  shown  by  affidavit  (p)  to  the  Court 

aftaeseer-n8a  or  a  Judge  having  jurisdiction  in  the  case,  (y)  that  a  copy  of 
■nee,  &c.  j-jjg  ^it  was  personally  served  on  the  Defendant,  (r)  or  that 
reasonable  efforts  were  made  to  effect  such  service,  and  that 
such  Writ  came  to  his  knowledge,  (s)  or  that  the  Defendant 
hath  absconded  in  such  a  manner  that  after  diligent  inquiry 
no  information  can  be  obtained  as  to  the  place  he  hath  fled 
to,  (t)  such  Court  or  Judge,  if  the  Defendant  has  not  put  in 

(t)  Alao  in  conformity  with  writs  of  summons:  see  C.  L.  P.  Act,  Schedule 
A,  No.  1. 

(1)  i.  e.  Under  C.  L.  P.  Act,  section  21,  which  see,  together  with  notes  thereto. 

(m)  Taken  from  the  latter  part  of  C.  L.  P.  Act  1856,  s.  44. 

(n)  This  intends  a  personal  service  on  defendant,  if  the  same  can  be  effected. 
It  is  a  provision  which  was  by  the  C.  L.  P.  Act,  1856,  enacted  for  the  first  time. 
Under  the  old  law  the  attachment  was  issued  for  the  guidance  of  the  sheriff  only. 
Process  was  served  "  by  leaving  a  copy  thereof  at  the  last  place  of  abodeof  such 
person  within  this  Province,"  &c. :  2  ffm.  IV.  cap.  1.  s.  6. 

(o)  Taken  from  C.  L.  P.  Actt  1856,  section  45,  which  was  a  new  provision  in 
that  act. 

(p)  The  affidavit  may  be  sworn  before  commissioners  appointed  under  26  Tic. 
cap.  41. 

(2)  Court  or  Judge.    Relative  powers :  see  note  w  to  section  48  C.  L.  P.  Act. 

(r)  As  to  what  constitutes  "personal  service:''  see  note  v  to  section  16  C.  L. 
P,  Act. 

(s)  As  to  "reasonable  efforts  "  and  "  writ  coming  to  defendant's  knowledge :" 
see  note  x  to  section  16  C.  L.  P.  Act. 

(0  To  make  application  under  this  section  to  the  court  or  a  judge,  it  must  be 
Shown  on  aflidavit,  either  (1)  that  the  writ  was  personally  served  on  defendant, 
or  (2)  that  reasonable  efforts  were  made  to  effect  the  same,  and  that  the  writ 
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Special  Bail  may,  either  require  some  farther  attempt  to  effect 
service  or  may  appoint  some  act  to  be  done  which  shall  be 
deemed  good  service,  (it)  and  thereupon,  (or  on  the  first 
application,  if  the  Court  or  a  Judge  thinks  fit)  such  Court 
or  Judge  may  authorize  the  Plaintiff  to  proceed  in  the  action 
in  such  manner  and  subject  to  such  conditions  as  the  Court 
or  Judge  may  direct  or  impose,  (v)     19  Vic.  c.  43,  s.  45. 

came  to  defendant's  knowledge;  or  (3)  that  defendant  absconded  in  such  a  man- 
ner that  after  diligent  inquiry  no  information  can  be  obtained  as  to  the  place  to 
which  he  fled ;  and  (4)  that  no  special  bail  has  been  put  in  for  him :  see  Clark  v. 
Mcintosh,  2  P.  C.  L.  J.  231. 

(u)  "  Of  to  appoint  some  act  to  be  done  which  shall  be  deemed  good  service." 
Words  of  similar  import  were  used  in  Stat.  U.  C.  3  Wm,  IV.  c.  7,  which  is  the  old 
law  regulating  the  service  of  process  on  corporations.  In  a  case  under  that  act 
against  a  corporation  resident  in  lyower  Canada,  application  was  made  "  that  ser- 
vice by  affixing  a  copy  of  process  in  the  crown  office  should  be  deemed  good  ser- 
vice on  defendants.  As  to  directing  that  the  copy  of  process  put  up  in  the  crown 
office  should  be  deemed  a  valid  service,  I  think  no  such  order  can  be  made  in 
tnis  case  more  than  in  any  other  case.  When  a  party  has  been  duly  served  with 
the  first  process  issued  in  a  suit,  and  upon  which  he  is  brought  into  court,  it  is 
competent  under  particular  circumstances  to  direct  that  putting  up  copies  of  sub- 
sequent proceedings  in  the  crown  office  shall  be  deemed  good  service,  but,  as  I 
apprehend,  in  no  other  instance ;"  Sherwood  et  al  v.  The  Board  of  Works,  1  U. 
C.  Q.  B.  517,  per  Hagerman,  J.  Where  before  this  act  came  into  force  a  writ  of 
attachment  had  been  sued  out  and  executed,  and  notice  of  the  attachment  inserted 
in  the  Gazette  according  to  the  old  practice,  and  upon  application  by  plaintiff, 
after  this  act  came  in  force,  to  be  allowed  to  proceed  with  the  service  of  his  decla- 
ration under  the  old  practice,  the  following  order  was  made :  "  That  the  plaintiff 
be  allowed  to  proceed  in  this  action  by  filing  the  declaration  and  notice  to  plead 
in  the  office  of  the  deputy  clerk  of  the  crown  at  H.  and  that  such  filing  shall  be 
deemed  good  service ;"  also  "  that  filing  notice  of  assessment  to  the  defendant 
shall  be  good  service  according  to  the  practice  in  force  before  the  Common  Law 
Procedure  Act,  1856  :"  Re  Kekendall  et  al  v.  McKrimmon,  2  U.  C.  L.  J.  184;  see 
also  Kerr  et  al  v.  Wilson  et  al,  3  V.  C.  L.  J.  13.  Service  on  the  wife  allowed  as 
good  service:  McDougallv.  Gilchrist,  lb.  28.  Service  on  nearest  friends  and 
placing  up  copy  in  crown  office :  Baxter  et  air.  Dennie,  lb.  69.  So  service  of  the 
writ  on  some  relative  at  his  last  place  of  abode :  Ross  et  al  v.  Cook,  lb.  48  ; 
Buchanan  v.  Ferret,  lb.  48 ;  Kerr  et  al  v.  Smith  et  al,  lb.  108.  Service  by  mail 
ing  to  his  address :  Lyman  et  al  v.  Smith,  lb.  107.  Advertising  for  in  Chancery : 
see  Stimson  v.  Stimson,  6  Grant,  379 ;  Gilmour  v.  Matthews,  4  Grant,  376. 

Affidavits  for  leave  to  proceed  under  this  section  should  show — 

1.  Where  the  defendant  resided  and  what  was  his  business  or  occupation  when 

in  the  Province ; 

2.  What  property  he  has  (if  any),  and  in  whose  hands  it  is ; 

3.  Whether  he  has  any  (and  if  any,  what)  friends  or  relations  residing  in  this 

Province  or  elsewhere ; 

4.  That  defendant  has  not  put  in  special  bail  to  the  action ; 

6.  What  specific  efforts  have  been  made  to  effect  personal  service  on  the 
defendant  and  to  discover  his  whereabouts :  Stephen  et  al  v.  Dennie,  3  TJ.  C. 
L.  J.  69. 

(»)  The  old  enactment  2  Wm.  IV.  cap.  6,  s.  6,  made  it  necessary  for  plaintiff  to 
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9.  (a)  Before   the   Plaintiff   obtains  Judgment   he   shall 
must  prove    prove  the  amount  of  the  debt  or  damages  claimed  by  .him  in 
*c        '      such  action  either  before  a  Jury  on  an  assessment,  or  by 
reference  as  provided  in  the  Common  Law  Procedure  Actr 
according  to  the  nature  of  the  case,  (&)  and  no  execution 
shall  issue  until  the  Plaintiff,  his  Attorney  or  Agent,  has 
made  and  filed  an  affidavit  of  the  sum  justly  due  to  the  Plain- 
tiff by  the  absconding  Debtor,  after  giving  him  credit  for  all 
payments  and  claims   which  might   be  set  off  or  lawfully 
-claimed  by  the  Debtor  at  the  time  of  making  such  last  men- 
tioned affidavit,  (c)  and  the  execution  shall  be  indorsed  t» 
levy  the  sum  so  sworn  to  with  the  taxed  costs  of  suit,  or  the 
amount  of  the  Judgment  including  the  costs,  whichever  is 
the  smaller  sum  of  the  two.  (if)     19  Vic.  c.  43,  s.  45. 

wait  three  months  after  notice  of  the  attachment  published  in  the  Gazette  before 
taking  further  proceedings.  The  advertisement  in  the  Gazette  is  no  longer 
Tequired ;  nor  is  it  requisite  that  plaintiff  should  await  the  expiration  of  three 
months  before  proceeding  with  his  suit.  Proceedings  by  attachment  are  much 
assimilated  to  proceedings  against  defendants  "  resident  abroad :"  C.  L.  P.  Act, 
ss.  43,  44,  45. 

(a)  Taken  from  C.  L.  P.  Act,  1S56,  section  45,  which  was  a  new  provision  in 
that  act. 

(6)  The  Stat.  2  "Win.  IV.  cap.  6,  s.  1,  made  it  incumbent  on  plaintiff  "  to  prove 
his  cause  of  action  in  the  same  manner  as  if  the  general  issue  had  been  pleaded," 
<fec.  Under  this  act  it  would  seem  that  when  the  defendant  does  not  appear,  the 
cause  of  action,  whether  sounding  in  debt  or  damages,  is  taken  pro  confesso 
against  him,  rendering  it  only  necessary  to  prove  the  amount  of  such  debt  or 
damages:  see  Robertson  v.  Boss,  2  U.  C.  C.  P.  193.  The  court  under  the  old 
practice  felt  themselves  bound,  in  an  action  against  an  absconding  debtor,  to  see 
that  sufficient  was  stated  and  proved  to  warrant  a  recovery  against  him :  Sijlon 
v.  Anderson  et  al,  5  U.  C.  Q.  B.  305.  And  since  C.  L.  P.  Act,  1856,  it  was  held 
that  a  judge  at  nisi  prius  had  the  power  of  allowing  counsel  for  another  creditor 
to  cross-examine  plaintiff's  witnesses  and  to  address  the  jury  against  plaintiff's 
case:  Lavisv.  Baker,  13  TJ.  CO.  P.  506.  So  in  same  case  the  court,  notwith- 
standing a  verdict  for  plaintiff  on  affidavits  showing  fraud  and  collusion,  granted 
a  new  trial  on  payment  of  costs :  lb.  But  the  creditor  having  refused  the  rule 
on  these  terms,  the  court  afterwards  held  they  had  no  power  to  make  him  pay 
costs:  s.  c.  14  TJ.  C.  C.  P.  336.  Where  the  claim  is  substantially  a  matter  of  calcu- 
lation, there  may  be  a  reference  to  the  master  under  C.  L.  P.  Act,  section  161 : 
Chapman  v.  DeLorme,  5  U.  C.  L.  J.  138. 

(c)  Substantially  the  same  as  repealed  Stat.  5  Wm,  IV.  cap.  6,  s.  1. 

(d)  Plaintiff  is  not  called  upon  to  swear  now  as  formerly  "  that  the  sum  allowed 
to  him  by  the  jury  is  justly  and  truly  due  to  him  by  the  defendant."  He  is  to 
make  oath  of  the  sum  justly  due  to  him  by  the  defendant,  irrespective  of  any 
verdict,  and  after  having  allowed  to.  defendant  all  necessary  and  legal  credits.  If 
the  sum  so  sworn  to,  with  costs  of  suit,  be  less  than  the  verdict  rendered  by  the 
jury,  together  with  costs,  or  vice  versa,  then  the  execution  must  be  indorsed  for 
the  lesser  of  these  two  sums. 
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I©,  (e)  The  Plaintiff  may  at  any  time  within  six  months  Plaintiff 
from  the  date  of  the  original  Writ  of  Attachment,  (_/")  with-  concurrent 

Writs  to 

out  further  order  from  the  Court  or  a  Judge,  issue  from  the  other 
office  whence  the  original  Writ  issued,  one  or  more  Concur- 
rent Writ  or  Writs  of  Attachment,  to  bear  teste  on  the  same 
day  as  the  original  Writ,  (g)  and  to  he  marked  by  the  Officer 
issuing  the  same  with  the  word  "  Concurrent "  in  the  mar- 
gin, (K)  which  Concurrent  Writ  or  Writs  of  Attachment  may 
be  directed  to  any  Sheriff  other  than  the  Sheriff  to  whom  the 
original  Writ  was  issued,  (i)  and  need  not  be  sued  out  in 
duplicate   or  be   served   on   the   Defendant,  (_/)   but  shall  Porattach- 
operate  merely  for  the  attachment  of  his  real  or  personal  pro-  p'efty. 
perty,  credits  and   effects  in  aid  of  the  original  Writ.    (Je) 

19  Vic.  c.  43,  s.  46. 

11.  (0  The  Court  or  a  Judge  (m)  at  any  time  before  or  court  may 
after  final  Judgment,  (n)  but  before  execution  executed,  (o)  fendanAo 

(c)  Taken  from  C.  L.  P.  Act,  1856,  section  46,  which  in  that  act  was  a  new 
provision  prepared  in  conformity  with  section  20  of  C.  L.  P.  Act. 

(/)  As  to  computation  of  time,  &c. :  see  section  342  C.  L.  P.  Act,  and  notes 
thereto. 

(g)  The  concurrent  writB  may  issue  at  any  time  within  six  months  from  the 
■date  of  the  original,  but  must  be  bested  on  the  same  day  as  that  writ. 

(h)  A  further  memorandum  as  to  the  place  of  issue,  required  by  section  6  C.  L. 
P.  Act,  has  been  expressly  made  necessary  in  the  case  of  concurrent  writs  of  sum- 
mons issued  under  section  20  C.  L.  P.  Act.  No  such  express  declaration  is  here 
made  as  regards  concurrent  writs  of  attachment.  It  will  be  prudent,  though  not 
expressly  required  by  this  section,  for  the  clerk  issuing  a  concurrent  writ  of 
attachment  to  mark  this  memorandum  in  the  margin,  more  especially  as  the  section 
under  consideration  enacts  that  such  writ  shall  "  issue  from  the  office  whence  the 
original  writ  issued." 

(i)  The  object  of  this  provision  is  to  enable  plaintiff  to  attach  property  of  the 
debtor  discovered  to.be  in  a  county  other  than  that  to  which  the  first  writ  of 
attachment  was  sent. 

(J)  Both  of  which  requirements  are  made  necessary  with  respect  to  the  original 
writ  issuable  under  section  8  of  this  act. 

(7e)  And  will,  it  is  presumed,  be  in  force  only  for  the  period  during  which  the 
original  writ  shall  be  in  force,  viz.  six  months  from  the  date  thereof:  see  section 

20  C.  L.  P.  Act.  As  the  concurrent  writ  must  bear  teste  on  the  same  day  as  the 
original  writ,  it  must,  if  this  assumption  be  correct,  expire  at  the  same  time  as 
the  original. 

(Z)  In  principle  a  re-enactment  of  Stat.  2  V7m.  IV.  cap.  5,  s.  14. 
(m)  Court  or  a  judge,  relative  powers:  see  note  w  to  section  48  C.  L.  P.  Act. 
(u)  Old  practice,  "  at  any  time  within  one  year  after  the  rendering  of  judgment.'. 
ifi)   Qu.  When  shall  execution  be  said  to  be  "  executed  V     Probably  after  but 


cial  bail. 
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putinspe-  upon  an  application  supported  by  satisfactory  affidavits,  (p) 
accounting  for  the  defendant's  delay  and  default  and  disclos- 
ing a  good  defence  on  the  merits,  (3)  may,  (r)  having  regard 
to  the  time  of  the  application  and  other  circumstances,  let  in 
the  Defendant  to  put  in  Special  Bail  and  to  defend  the 
action,  (s)  or  may  reject  the  application.    19  Vic.  c.  43,  s.47. 

BAIL. 

Defendant's       12.  (a)  The  special  Bail  (whether  put  in  within  the  time 

be°restored    limited  by  the  Writ  (6)  or  within  such  time  as  the  Court  or 

tingin'spe-   a  Judge  directs,')  (c)  shall  be  put  in  and  perfected  in  like 

oiaibaii.       ruanner  as  if  the  Defendant  had  been  arrested  on  a  Writ  of 

Capias  for  the  amount  sworn  to  on  obtaining  the  attachment; 

and  after  being  so  put  in  and  perfected  the  Defendant  shall 

be  let  in  to  plead,  and  the  action  shall  proceed  as  in  ordinary 

cases  begun  by  Writ  of  Capias,  (d)     19  Vic.  c.  43,  s.  48. 

Or  proceeds       13.  (e)  Upon  the  Defendant  so  putting  in  and  perfecting 

if  sold.         Special  Bail,  all  his  property,  credits  and  effects  attached  in 

that  suit,  (except  any  which  may  have  been  disposed  of  as 

perishable,  and  then  the  net  proceeds  of  the  goods  so  disposed 

of,)  shall  be  restored  and  paid  to  him  unless  there  be  some 

not  before  the  sale  of  defendant's  effects :  see  C.  L.  P.  Act,  ss.  270,  271,  and  notes 
thereto.     As  to  inception  of  execution :  see  C.  L.  F.  Act,  s.  268,  notes  t  and  v. 

( p)  Defendant  formerly  was  bound  to  apply  "  within  one  year  after  the  render- 
ing of  judgment :  Stat.  2  Wm.  IV.  cap.  5,  s.  14. 

(j)  Disclosing  a  good  defence,  &c. :  see  note  t  to  section  55  C.  L.  P.  Act 

(r)  Defendant  formerly  was  allowed  a  re-hearing  as  a  matter  of  right :  Robtn- 
aon  el  al  v.  Burk,  5  0.  S.  75. 

(s)  Before  he  was  allowed  this  privilege  under  the  old  practice  he  was  required 
to  give  security  for  costs. 

(a)  Taken  from  C.  L.  P.  Act  1856,  s.  48,  which  in  that  act  was  an  original 
provision. 

(ft)  See  section  5. 

(c)  Court  or  judge,  relative  powers :  see  note  w  to  section  48  C.  L.  P.  Act. 

(d)  See  section  32  et  seq.  C.  L.  P.  Act. 

(«)  Taken  from  C.  L.  P.  Act  1856,  s.  48,  which  in  that  act  was  an  original  pro- 
vision, but  substantially  a  re-enactment  of  2  Wm.  IV.  cap.  5,  s.  4,  in  so  far  as 
concerns  the  restoration  of  defendant's  property.  That  section,  taken  in  connec- 
tion with  section  3  of  5  Wm.  IV.  cap.  5,  made  it  necessary  for  defendant  to  enter 
into  certain  bonds,  upon  the  delivery  of  which  it  was  enacted  "  that  all  and  singu- 
lar the  property  which  may  have  been  attached  shnll  be  restored." 
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other  lawful  ground  for  the  Sheriff  to  withhold  or  detain  the 
same.  (/)     19  Vie.  e.  43,  s.  48. 

WHAT  PROPERTY  MAT  BE  ATTACHED. 

14.  (g)  All  the  property,  credits  and    effects,  including  Sneriffto 
all  rights  and  shares  in  any  Association  or  Corporation,  of  an  the  property 
absconding  Debtor,  (gg)  may  be  attached  in  the  same  manner  of  defen- 
as  they  might  be  seized  in  execution ;  (K)  and  the  Sheriff  to 
whom  any  Writ  of  Attachment  is  directed  shall  forthwith 
take  into  his  charge  or  keeping  all  such  property  and  effects 
according  to  the  exigency  of  the  Writ,  and  shall  be  allowed 
all  necessary  disbursements  for  keeping  the  same,  and  he 
shall  immediately  call  to  his  assistance  two  substantial  free- 
holders of  his  County,  and  with  their  aid  he  shall  make  a  just  inventory 
and  true  inventory  of  all  the  personal  property,  credits  and 
effects,  evidence  of  title  or  debt,  books  of  account,  vouchers 
and  papers  that  he  has  attached,  (i)  and  shall  return  such 
inventory  signed  by  himself  and  the  said  freeholders,  together 
with  the  Writ  of  Attachment.     19  Vic.  c.  43,  s.  49. 

(/)  The  duty  of  the  sheriff  under  this  section  is  imperative,  and  in  the  event 
of  non-performance,  it  is  apprehended  an  application  might  be  made  by  the 
aggrieved  party  to  the  court  or  a  judge  for  summary  relief. 

(g)  Taken  from  C.  L.  P.  Act,  1856,  section  49.  Substantially  a  re-enactment 
of  the  old  law. 

(gg)  The  words  of  the  statute'require  that  the  property  attached  should  belong 
to  the  absconding  debtor,  and  imply  an  actual  and  not  merely  a  constructive 
ownership  in  him:  see  Wilson,  et  al  v.  Traill,  21  L.  T.  N.S.  510. 

(A)  A  re-enactment  of  Stat.  TT.C.  2  Wm.  IV.  cap.  5.  s.  3.  It  was  held  under  that 
act  that  where  real  estate  was  attached,  the  sheriff  must  enter  and  keep  possession 
to  give  operation  to  the  attachment  as  against  strangers :  Doe  d.  Crew  v.  Clarke, 
M.  T.  i  Vic.  MS.  R.  cfc  H.  Dig.  "  Absconding  Debtor,"  21.  As  to  what  property, 
credits  and  effects  are  subject  to  execution:  see  C.  L.  P.  Act,  ss.  252,  255,  257, 
260,  and  261. 

(i)  An  inventory  was  not  expressly  declared  to  be  necessary  under  the  former 
Absconding  Debtors  Acts,  though  subsequently  made  necessary  in  the  case  of 
attachments  issued  from  division  courts:  13  &  14  Vic.  cap.  53,  s.  64.  To  the 
word  "inventory"  the  idea  of  an  appraisement  does  not  necessarily  attach ;  but 
an  inventory,  especially  of  perishable  goods,  would  seem  to  be  incomplete  with- 
out appraisement.  The  inventory  when  made  is  to  be  returned  by  the  sheriff, 
together  with  the  writ  of  attachment.  Such  a  return  will  be  useful  information, 
not  only  for  all  creditors  of  the  absconding  debtor  desirous  of  prosecuting  their 
claims,  but  even  for  the  absconding  debtor  himself.  Should  he  apply  for  a 
restoration  of  his  property  and  effects,  he  will  be  the  better  able  to  ascertain 
with  certainty  what  has  in  fact  been  attached  and  seized.  The  practice  is,  in  one 
respect  at  least,  much  like  that  of  a  distress  for  rent.  An  inventory  in  the  case 
of  a  distress  is  necessary,  because  "  it  is  proper  that  the  tenant  should  know  what 


dealt  with. 
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PERISHABLE  PROPERTY. 

How  perish-  15-  (&)  In  case  any  horses,  cattle,  sheep,  pigs  or  any 
shaiite  s  perishable  goods  or  chattels,  or  such  as  from  their  nature  (as 
timber  or  staves)  cannot  be  safely  kept  or  conveniently  taken 
care  of,  be  taken  under  any  Writ  of  Attachment,  (I)  the 
Sheriff  who  attached  the  same  shall  have  them  appraised  and 
valued,  on  oath,  by  two  competent  persons;  (m)  and  in  case 
the  Plaintiff  desires  it  and  deposits  with  the  Sheriff  a  Bond 
to  the  Defendant  executed  by  two  freeholders  (whose  suffi- 
ciency shall  be  approved  of  by  the  Sheriff,)  («)  in  double  the 

goods  the  landlord  intends  to  comprise  within  the  distress,  and  that  he  may  know 
what  he  will  be  obliged  to  replevy :"  Bradby  on  Distress,  2  ed.  151. 

(k)  Taken  from  C.  L.  P.  Act  1856,  s.  50,  substantially  a  re-enactment  of  2  Wm. 
IV.  cap.  5,  s.  8. 

(I)  The  old  enactment  was  to  the  effect  that  when  the  sheriff  should  seize  and 
take  any  perishable  goods  or  chattels,  &c,  it  should  be  lawful  for  him,  <fec.  No 
attempt  was  made  to  define  the  goods.  The  express  language  here  used  will  be  a 
great  relief  to  the  sheriff  in  the  discharge  of  his  duties  under  this  section ;  still 
there  is  a  wide  discretion  vested  in  that  officer.  It  is  for  him  to  decide  what  are 
"perishable  goods  or  chattels,"  or  what  from  their  nature  (as  timber  or  staves) 
cannot  be  conveniently  kept. 

When  framing  this  section/it  would  appear  that  the. legislature  had  in  view 
three  kinds  of  property : 

Mrst — Live  chattels,  such] as  horses,  &c,  that  might  in  a^short  time  "  eat  up 
themselves." 

Second — Goods  properly  called  perishable,  such  as  bjitter,  pork,  &o. 

Third — Property  that  could  not  be  safely  kept  or  conveniently  taken  care  of, 
such  as  timber,  staves,  cordwood  and  the  like,  perhaps  also  growing  crops. 

The  plain  object  of  the  legislature  is  to  convert  into  money  all  property  liable 
to  be  deteriorated  in  value  by  being  kept,  or  of  which  the  keep  and  care  would 
cause  considerable  expense.  The  sheriff  should  therefore  in  every  case  consider 
whether  it  would  be  more  to  the  advantage  of  the  creditors  as  well  as  the  debtor 
to  sell  "  forthwith"  or  to  wait  for  the  execution,  and  act  so  as  to  make  the  most 
of  the  property  in  his  hands. 

Formerly  it  was  not  compulsory  upon  sheriffs  either  to  "  seize  or  sell"  perish- 
able goods  until  the  giving  of  a  certain  bond  :  2  Wm.  IV.  c.  5,  o.  8.  That  enact- 
ment having  been  repealed,  and  no  corresponding  provision  having  been  substi- 
tuted, it  is  open  to  inference  that  the  sheriff  must  now  seize  perishable  in  the 
same  manner  as  any  other  goods  belonging  to  the  debtor. 

(m)  The  valuation  "upon  oath"  is  ajfeature  introduced  into  theC.L.  P.  Act  1856 
for  the  first  time. 

(n)  The  approval  of  sureties  by  the  sheriff  was  also  a  new  feature  of  the  C.  L. 
P.  Act  1856.  In  a  case  under  the  old  law,  where  the  sufficiency  of  sureties  was  a 
question  for  the  court,  it  was  held  that  sureties  resident  in  Lower  Canada  were 
not  "sufficient  sureties:"  Bradbury  v.  Lowry,  3  0.  S.  489.  In  order  to  form  an 
opinion  as  to  the  sufficiency  of  the  sureties,  the  sheriff  might  reasonably  require 
that  they  should  justify  by  affidavit  whenever  he  himself  is  not  personally  cogni- 
zant of  their  ability. 
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amount  of  the  appraised  value  of  such  articles,  (o)  conditioned 
for  the  payment  of  such  appraised  value  to  the  Defendant, 
his  executors  or  administrators,  together  with  all  costs  and 
damages  incurred  by  the  seizure  and  sale  thereof,  in  case 
Judgment  be  not  obtained  by  the  Plaintiff  against  the  Defen- 
dant, [p)  then  the  Sheriff  shall  proceed  to  sell  all  or  any  of 
such  enumerated  articles  at  public  auction,  to  the  highest 
bidder,  giving  not  less  than  six  days"  notice  of  such  sale,  (pp) 
unless  any  of  the  articles  are  of  such  a  nature  as  not  to  allow 
of  that  delay,  in  which  case  the  Sheriff  may  sell  such  articles 
last  mentioned  forthwith ;  and  the  Sheriff  shall  hold  the  j^^ 
proceeds  of  such  sale  for  the  same  purposes  as  he  would  ceeds- 
hold  any  property  seized  under  the  attachment,  (j)  19  Vic. 
c.  43,  s.  50. 

16.  (r)  If  the  Plaintiff,  after  notice  to  himself  or  his  Such  goods 
Attorney  of  the  seizure  of  any  articles  enumerated  in  the  last  restored  if 
preceding  section,  (s)  neglects  or  refuses  to  deposit  such  a  togive 

(o)  The  very  words  of  Stat.  U.  C.  2  ffm,  IV.  cap.  5,  s.  8.  Under  section  4  of 
the  same  act,  where  the  words'  used  were  that  a  bond  should  be  given  "  in  double 
the  amount  claimed,"  a  difficulty  arose  upon  the  construction  of  these  words, 
where  there  were  several  claimants:  Heather  etalv.  Wallace,  4  O.  S.  131.  This 
applied  to  a  bond  to  be  given  by  defendant.  No  such  difficulty  can  arise  under 
this  section,  for  the  bond  here  mentioned  is  to  be  given  by  plaintiff.  The  penal 
sum  must  be  "  double  the  amount  of  the  appraised  value  of  such  articles." 

(p)  This  is  a  condition  similar  to  that  formerly  required :  2  fm.  IV.  c.  5,  a.  8. 

{pp)  Not  less  than  six  days'  notice  of  such  sale,  &c,  i.  e.  six  clear  days  at  least. 
The  first  and  last  days  apparently  excluded  :  see  Reyina  v.  The  Justices  of  Shrop- 
shire, 8  A.  &  K.  173  ;  Mitchell  v.  Foster,  9  Dowl.  P.  C.  627  ;  Uffin  v.  Htcher,  1  Dowl. 
N.S.  767.  The  notice  formerly  was  at  least  "  eight  days'  notice :"  2  Wm.  IV.  c.  5, 
s.  8.     See  C.  L.  P.  Act,  s.  342,  and  notes  thereto. 

(q)  When  formerly  the  articles  were  not  of  such  'a  nature  as  to  admit  of  at 
least  eight  days'  notice  of  sale,  the  sheriff  was  empowered  to  sell  the  same  "  at 
such  time  as  in  his  discretion  may  seem  meet."  Now  it  is  "forthwith."  Ordinary 
prudence  may  suggest  the  propriety  of  the  sheriff  in  his  discretion  even  under 
the  present  practice  giving  some  notice  of  sale.  If  he  cannot  give  six  days'  notice, 
he  should  give  as  long  a  notice  as  the  circumstances  of  the  case  will  admit.  The 
word  "forthwith,"  as  used  in  this  statute,  is  not  to  receive  a  strict  construction 
like  the  word  "  immediately,"  so  that  whatever  follows  must  be  done  immediately 
after  that  which  has  been  done  before :  see  Jtegina  v.  The  Justices  of  Worcester, 
7  Dowl.  P.O.  790, per  Coleridge,  J.  As  to  the  word  "immediately,"  see  note  u  to 
section  824  and  note  k  to  section  328  C.  L.  P.  Act. 

(?■)  Taken  from  C.  L.  P.  Act  1856,  o.  51,  and  in  that  act  was  a  new  provision. 

(s)  The  word  "  enumerated"  cannot  be  taken  literally.  The  design  of  the  en- 
actment is  to  embrace  all  things  coming  within  the  meaning  of  the  previous 
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sufficient      Bond,  or  only  offers  a  Bond  with  sureties  insufficient  in  the. 

security.      ju<3gment  0f  tjje  Sheriff,  (0  then,  after  the  lapse  of  four  days 

next  after  such  notiee,  (u)  the  Sheriff  shall  be  relieved  from 

section  as  "  perishable  property."  Since  the  sheriff  is  now  bound  to  seize  perish- 
able in  the  same  manner-  as  any  other  goods,  he  ought  immediately  after  the 
seizure  to  notify  the  plaintiff  or  his  attorney  of  such  seizure.  He  will  then  be  iu 
a-position  to  avail  himself  of  the  provision  in  this  section  contained. 

(t)  There  seems  to  be  every  reasonable  latitude  given  to  the  sheriff,  who,  iu 
the  exercise  of  a  sound  discretion,  ought  either  to  take  or  refuse  the  bond  offered. 
The  word  "judgment,"  as  here  used,  cannot  mean  that  the  sheriff  may  exercise 
an  arbitrary  judgment.  The  word  in  itself  implies  a  fair  examination  by  the 
Bheriff  into  the  facts  laid  before  him,  and  a  proper  decision  thereon.  The  "judg- 
ment" meant  must  therefore  be  a  reasonable  judgment.  The  sureties  need  not 
necessarily  be  residents  in  his  county. 

(m)  From  this  it  would  appear  that  the  plaintiff  or  his  attorney,  when  notified 
by  the  sheriff,  should  within  four  days  tender  to  the  sheriff  the  requisite  bond. 
If  no  bond  be  deposited  with  the  sheriff  within  that  time,  or  if  the  bond  tendered 
is  in  his  judgment  insufficient,  then  "after  the  lapse  of  four  days  next  after  stick 
notice"  the  sheriff  shall  be  relieved,  <fcc.  The  chief  point  for  consideration  is  the 
computation  of  time.  It  may  be  a  question  whether  in  computing  the  four  days 
the  day  on  which  the  notice  was  given  should  be  included  or  excluded.  It  is 
apprehended  that  the  latter  would  be  the  correct  mode.  The  sheriff  is  to  be 
relieved  after  the  lapse  of  four  days  next  after  the  notice.  The  day  of  notice  is 
not  to  be  included,  because  the  courts,  as  a  rule,  never  take  the  fraction  of  a  day 
into  account  without  a  clear  necessity  for  so  doing.  The  authorities  are  not  by 
any  means  consistent  and  until  lately  have  been  fluctuating.  The  old  rule,  now 
exploded,  was  that  when  time  was  to  be  reckoned  from  an  act  done  and  not  from 
the  time  thereof,  the  day  on  which  the  act  was  done  was  taken  to  be  inclu- 
sive :  Castle  et  al  v.  Burditi  et  al,  3  T;  R.  623 ;  Boulton  v.  Ruttan,  2  0.  S.  362. 
If  the  time  mentioned  were  one  day  after  an  act  done,  would  it  not  be  absurd 
to  hold  that  such  day  expired  during  the  evening  of  the  very  day  on  which 
the  act  was  done  1  Such  a  construction  would  be  a  contradiction  in  terms.  When 
the  question  was  in  this  light  put  before  the  courts,  they  reversed  the  practice. 
Castle  et  al  v.  JBurditt  et  al,  3  T.  R.  623,  and  other  like  cases,  have  been  in  conse- 
quence deliberately  overruled :  Robinson  v.  Waddington,  13  Q.  B.  753.  The  words 
of  the  section  under  consideration  resemble  those  of  2  W.  &  M.  stat.  1,  cap.  5,  s.  2. 
The  latter  enacts  that  where  any  goods  shall  be  distrained  for  rent,  &c„  and  the 
tenant  or  owner  of  the  goods  so  distrained,  shall  Hot  within  "  five  days  next  after 
such  distress  taken,  &c,"  replevy  the  same,  the  person  distraining  shall  pro- 
ceed to  appraise  and  sell  such  goods.  Here  the  days  are  to  be  reckoned  from  an 
act  done,  viz.j  "  distress  taken."  Held  that  as  the  rule  now  stands  the  days  must 
be  counted  exclusively  of  the  day  of  taking:  Robinson  v.  Waddington,  13  Q.  B.  753. 
The  practice  since  this  case  should  be  taken  to  be  settled.  The  decision  was 
given  after  the  hearing  of  elaborate  arguments  by  counsel.  Many  cases  pro  and 
con  were  cited  and  commented  upon  during  the  course  of  argument.  The  autho- 
rities overruling  Castle  et  al  v.  Burditt  et  al,  3  T.  R.  623,  were  ably  pressed  upon  the 
court,  and  Denman,  C.  J.,  "  Very  reluctantly  we  are  obliged  to  yield  to  the  later 
authorities  which  have  introduced  a  revolution  in  the  law  on  this  point."  Patte- 
son,  J.,  "  It  is  unnecessary  to  express  any  opinion  on  the  other  points,  for  on  the 
last,  the  modern  authorities  seem  uniform."  Coleridge,  J.,  and  Erie,  J.,  concurred: 
lb.  756.  The  true  construction  of  section  51  therefore  appears  to  be  to  read  it  as 
if  expressed  in  the  following  words :  "  Then  after  the  lapse  of  four  days  next 
after  [the  day  of]  such  notice."  See  further  section  342  of  C.  L.  P.  Act,  and  notes 
thereto. 
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all  liability  to  such  Plaintiff  in  respect  to  the  articles  so 
seized,  and  the  said  Sheriff  shall  forthwith  restore  the  same, 
to  the  person  from  whose  possession  he  took  such  articles,  (y ) 
19  Vic.  c.  43,  s.  51. 

WHEN  DIVISION  COURT  ATTACHMENTS  SUPERSEDED. 

17.  (a)  If  any  Sheriff  to  whom  a  Writ  of  Attachment  is  Proceeding 
delivered  for  execution,  finds  any  property  or  effects,  or  the  And  pro- 
proceeds  of  any  property  or  effects  which  have  been  sold  as  Sands^f  a" 
perishable,  belonging  to  the  absconding  Debtor  named  in  cierkofa 
such  Writ  of  Attachment,  in  the  hands,  or  in  the  custody  and  court™ 
keeping  of  any  Constable  or  of  any  Bailiff  or  Clerk  of  a  Divi- 
sion Court  by  virtue  of  any  Warrant  or  Warrants  of  Attach- 
ment issued  under  the  Division  Courts  Act,  such  Sheriff  shall 
demand  and  take  from  such  Constable,  Bailiff  or  Clerk,  all 
such  property  or  effects,  or  the  proceeds  of  any  part  thereof 
as  aforesaid,  and  such  Constable,  Bailiff  or  Clerk,  on  demand 
by  such  Sheriff  and  notice  of  the  Writ  of  Attachment,  shall 
forthwith  deliver  all  such  property,  effects  and  proceeds  as 
aforesaid  to  the  Sheriff,  upon  penalty  of  forfeiting  double  the 
value  of  the  amount  thereof,  to  be  recovered  by  such  Sheriff, 

(v)  Some  goods  described  as  perishable  by  this  act,  such  as  "  horses,  cattle, 
sheep,  pigs,"  ifcc.  will  require  to  be  at  least  fed  while  in  the  custody  of  the  sheriff. 
"Who  is  to  pay  the  expense  of  feeding  them  ?  The  sheriff  is  bound  under  the 
attachment  to  take  into  his  charge  or  keeping  all  the  property  of  the  absconding 
debtor :  section  14 ;  and  it  is  declared  that  "  he  shall  be  allowed  all  necessary  dis- 
bursements for  keeping  the  same :"  lb.  But  who  is  to  reimburse  him  or  advance 
to  him  these  "  necessary  expenses,"  if  the  property  be  restored  to  the  person 
from  whose  possession  it  was  taken?  By  section  18  it  is  enacted  "that  the  costs 
of  the  sheriff  for  seizing  and  taking  charge  of  property,"  &c,  shall  be  paid  in  the 
first  instance  by  the  plaintiff  in  the  writ  of  attachment.  The  expression  "  first 
instance"  is  used  in  contradistinction  to  the  determination  of  the  suit.  It  is 
probable  that  the  sheriff  would  be  entitled  to  receive  if  not  to  demand  from  plain- 
tiff in  advance  the  costs  of  keeping  perishable  property  as  well  as  any  other  seized. 
If  plaintiff  of  his  own  wrong — that  is,  neglect  or  refusal  to  give  the  necessary 
security — compel  the  sheriff  to  abandon  the  property  seized,  it  may  be  proper 
that  the  loss  of  money  expended  upon  it  while  in  custody  should  fall  upon  him. 
In  any  event,  the  sheriff  as  against  him  would  have  a  good  right  to  retain  the 
money,  if  advanced,  and  disbursed  bona  fide  for  the  keep  of  the  property  restored. 
If  the  sheriff,  having  a  right  to  demand  the  costs  from  plaintiff  "in  the  first 
instance,"  neglect  to  do  so,  he  is,  it  seems,  still  entitled  to  have  them  taxed  and 
sue  plaintiff  for  them  in  any  court  of  this  Province  having  jurisdiction  for  the 
amount:  section  18. 

(a)  Taken  from  C.  L.  P.  Act,  1856,  section  56,  which  was  in  that  act  a  new 
provision,  the  objectof  which  was  to  supply  an  omission  in  previously  existing 
laws:  see  Francis  v.  Brown  et  al,  11  U.  C.  Q.  B.  558. 
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with  costs  of  suit,  and- to  be  by  him  accounted  for  after 
deducting  his  own  costs,  as  part  of  the  property  and  effects  of 
Creditor  in    the  absconding  Debtor;  (h)  but   the  Creditor  or  Creditors 
Courtmay    who  have  duly  sued  out  such  Warrant  or  Warrants  of  At- 
judgment.    tachment  may  proceed  to  Judgment  against  the  absconding 
Debtor  in  the  Division  Court,  and,  on  obtaining  Judgment, 
and  serving  a  memorandum  of  the  amount  thereof,  and  of  the 
costs  to  be  certified  under  the  hand  of  the  Clerk  of  the  Divi- 
sion Court,  every  such  Creditor  shall  be  entitled  to  satisfac- 
tion in  like  manner  as,  and  in  ratable  proportion  with,  the 
other  Creditors  of  the  absconding  Debtor  who  obtain  Judg- 
ment as  hereinafter  mentioned,  (c)     19  Vic.  c  43,  s.  56. 

SHERIFF'S  COSTS. 

18.  (<?)  The  costs  of  the  Sheriff  for  seizing  and  taking 

(b)  This  section  so  far  is  confirmatory  of  the  law  as  laid  down  by  all  of  the 
judges  of  the  Queen's  Bench  in  Francis  v.  Brown,  11  U.  C.  Q.B.  658.  Qu.  Can  the 
sheriff  step  in  and  take  property  under  this  act  out  of  the  custody  of  any  constable, 
bailiff  or  clerk  of  a  division  court',  when  the  attaching  creditor  in  the  division 
court  has  obtained  judgment  and  issued  execution?  It  is  enacted  that  when  the 
sheriff  shall  find  any  property  or  the  proceeds  of  any  property  or  effects,  which 
have  been  sold  as  perishable,  in  the  hands  of  an  officer  of  the  inferior-  court,  by 
virtue  of  a  warrant  of  attachment,  &c.  But  after  judgment  and  execution  the 
property  and  effects  would  be  considered  in  the  hands  of  the  officer  by  virtue  of 
the  warrant  of  execution.  Clearly  after  sale  under  execution,  the  sheriff  has  no 
right  to  demand  the  proceeds,  though  not  paid  over  to  the  execution  creditor. 
He  is  only  entitled  to  the  proceeds  of  goods  sold  as  perishable,  which  must  be 
taken  to  mean  goods  sold  from  necessity  shortly  after  seizure  under  warrant  of 
attachment  and  before  execution.  Besides  the  latter  part  of  this  section  seems  to 
contemplate  a  demand  by  the  sheriff  before  judgment,  for  it  provides  that  the 
creditor  who  has  sued  out  such  writ  of  attachment  may,  notwithstanding  the 
demand  by  the  sheriff,  proceed  to  judgment  against  the  absconding  debtor,  ifcc. 
The  marked  difference  between  proceedings  against  absconding  debtors  in  a  court 
of  record  and  in  a  division  court  is,  that  in  the  former  the  property  is  attached 
with  the  primary  object  of  compelling  the  debtor  to  submit  his  person  to  the 
jurisdiction  of  the  court.  In  the  latter  court  the  property  is  attached  in  order  to 
subject  it  to  execution  as  fast  as  judgment  can  be  obtained:  Francis  v.  Brown 
et  al,  11  TJ.  C.  Q.  B.  566,  per  Draper,  J.  From  these  considerations  it  is  con- 
ceived that  after  judgment  and  execution  in  a  division  court  at  the  suit  of  an 
attaching  creditor  against  an  absconding  debtor,  the  sheriff  has  no  power  to  make 
the  demand  authorised  by  this  section. 

(c)  This  is  both  a  just  and  a  necessary  provision.  It  places  attaching  creditors 
in  division  courts  upon  an  equal  footing  with  the  creditors  in  the  superior  courts, 
provided  the  proceedings  of  both  sets  of  creditors  are  directed  against  the  same 
defendant.  The  sheriff  is  intended  to  be  the  caretaker  for  the  creditors  of  both 
superior  and  inferior  courts ;  and  he  is  in  duty  bound  to  distribute  the  common 
fund  amongst  all  the  creditors  in  ratable  proportion  to  their  respective  claims: 
section  29. 

(d)  Taken  from  C.  L.  P.  Act,  1856-,  section  54,  which  was  substantially  a 
re-enactment  of  Stat.  U.  C.  2  Win.  IV.  cap.  5,  s.  1U. 
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charge  of  property,  and  effects  under  a  Writ  of  Attachment,  sheriff's 

-     ,.  ,  .  -  „  .     .        .  ,  .         costs,  and 

including  the  sums  paid  to  any  persons  tor  assisting  in  taking  how  paid. 
an  inventory,  (e)  and  for  appraising  (/)  (which  shall  be  paid 
for  at  the  rate  of  one  dollar  for  each  day  actually  required  for 
and  occupied  in  making  such  inventory  or  appraisement)  (g) 
shall  be  paid  in  the  first  instance  by  the  Plaintiff,  and  may, 
after  having  been  taxed,  be  recovered  by  the  Sheriff  by  action 
in  any  Court,  having  jurisdiction  for  the  amount,  (A)  and 
such  costs  shall  be  taxed  to  the  party  who  pays  the  same  as 
part  of  the  disbursements  in  the  suit  against  the  absconding 
Debtor,  and  be  so  recovered  from  him.  (t~)  19  Vic.  c.  43, 
s.  54. 

APPRAISEMENT. 

1®.  (k~)  The  Sheriff  having  made  an  Inventory  and  Ap-  New  writ 
*        -         -nr  n     a         -i  •  not  to  make 

praisement   on    the    first    Writ   of  Attachment  against   any  new 

absconding  Debtor,  shall  not  be  required   to  make   a   new  requisite. 
Inventory  and  Appraisement  on  a  subsequent  Writ  of  Attach- 
ment coming  into  his  hands,  (I)  nor  shall  he  be  allowed  any 


(c)  The  inventory  made  necessary  by  section  14. 
(/)  Appraisements  made.necessary  by  section  15. 


(g)  Five  shillings  per  diem  was  the  remuneration  allowed  to  appraisers  by 
2  Wm.  IV.  cap.  5,  s.  11. 

(A)  Actions  for  any  amount,  great  or  small,  may  be  brought  in  the  superior 
courts.  Their  jurisdiction  cannot  be  taken  away  unless  by  express  enactment  or 
necessary  implication:  Rex  v.  The  Rochdale  Co.  14  Q.  B.  138,  per  Parke,  B.  If 
the  legislature  confer  upon  an  inferior  court  exclusive  jurisdiction  over  a  subject 
matter  of  complaint,  then  the  superior  courts  are  ousted  by  necessary  implica- 
tion. It  may  be  observed  that  theoretically  our  county  and  division  courts  have 
not  ousted  the  superior  courts  of  any  jurisdiction,  but  for  all  practical  purposes 
the  contrary  is  the  case:  see  section  328  C.  L.  P.  Act,  and  notes  thereto. 
Superior  courts  in  England  have  more  than  once  stayed  proceedings  where  actions 
were  brought  therein  for  trifling  sums — ex.  gr.  twenty  shillings  or  forty  shilliugs : 
see  Kennard  v.  Jones,  4  T.  R.  495;  Wellington  v.  Arters,  5  T.  E.  64;  Oulton  v. 
Perry,  3  Burr.  1592;  Melton  v.  Garment,  2  B.  &  P.  N".  R.  84;  see  further  Lowe 
v.  Lowe,  1  Bing.  270;  Bowling  v.  Powell,  2  Dowl.  N.S.  1025;  Stutton  v.  Bament, 
6D.4L.  632. 

(i)  Qu.  If  the  money  disbursed  has  been  expended  in  the  keeping  of  live  stock, 
which  through  the  neglect  or  default  of  plaintiff  is  restored  by  the  sheriff,  would 
plaintiff  be  entitled  to  charge  the  money  so  disbursed  against  the  absconding 
debtor  ?    See  note  v  to  section  16. 

(A)  Taken  from  latter  part  of  section  64  of  C.  L.  P.  Act,  1856. 

(I)  This  provision  is  analogous  to  that  doctrine  of  law  which  holds  that  where 
goods  are  already  in  the  custody  of  the  law  an  execution  at  once  attaches  upon 
them  without  an  actual  seizure :  see  Beekman  v.  Jarvis,  3  U.  0.  Q.  B.  280.   Goods 
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charge  for  an  Inventory  or  Appraisement  except  upon  the 
first  Writ.  O)     19  Vic.  c.  43,  s.  54. 

COSTS  IN  CASE  OF  ATTACHMENTS  NOT  WARRANTED. 

„  30.  (n)  If  at  any  time  before  execution  issues,  it  appears 

When  De-  v   '  J  ;        , 

fendantto     to  the  Court  upon  motion  and  upon  hearing  the  parties  by 

recover 

costs  of  de-   affidavit,   (o)   that  the   Defendant  was   not  an   absconding 

fence  . 

Debtor  within  the  true  meaning  of  this  Act,  at  the  time  of 
the  suing  out  of  the  Writ  of  Attachment  against  him,  (p) 
such  Defendant  shall  recover  his  costs  of  defence,  (q)  and  the 
Plaintiff  shall,  by  rule  of  Court,  be  disabled  from  taking  out 
any  Writ  of  Execution  for  the  amount  of  the  verdict  rendered 
or  ascertained  upon  reference  or  otherwise  recovered  in  such 
action,  unless  the  same  exceeds,  and  then  for  such  sum  only 
as  the  same  exceeds,  the  amount  of  the  taxed  costs  of  the 
Defendant,  (V)  and  in  case  the  sum  so  recovered  is  less  than 
the  taxed  costs  of  the  Defendant,  then  the  Defendant  shall 
be  entitled,  after  deducting  the  amount  of  the  sum  recovered 
from  the  amount  of  such  taxed  costs,  to  take  out  execution 
for  the  balance  in  like  manner  as  a  Defendant  may  now  by 
law  have  execution  for  costs  in  ordinary  cases,  (s)  19  Vic. 
c.  43,  s.  48. 

when  attached,  enumerated  aDd  appraised,  continue  to  be  so,  as  much  under  each 
subsequent  attachment  as  under  the  first.  So  one  attaching  creditor,  where  there 
are  several,  is  not  entitled  to  priority  over  the  others;  all  share  ratably:  see  sec- 
tion 29.  The  property  of  an  absconding  debtor,  when  taken  into  custody  by  the 
sheriff  under  an  attachment,  is  not  to  be  looked  upon  so  much  as  taken  into  cus- 
tody for  the  satisfaction  of  the  claim  of  the  first  attaching  creditor  as  for  safe- 
keeping, and  for  the  benefit  of  all  creditors  who  shall  come  in  within  six  months 
from  the  first  attachment:  section  81. 

(m)  None  being  necessary,  it  follows  that  none  should  be  charged  for  by  the 
sheriff. 

(n)  Taken  from  C.  L.  P.  Act,  1856,  section  48,  which  in  that  act  was  an 
original  provision  compiled  from  the  then  existing  law. 

(o)  The  motion  being  to  the  court  can  only  be  in  term  time,  and  may  be  "  at 
any  time  before  execution  issues." 

(j>)  See  section  1  and  notes  thereto. 

(})  A  re-enactment  of  the  latter  part  of  section  4  of  2  Wm.  IV.  cap.  6.    See 
also  the  first  part  of  section  1  of  49  Geo.  III.  cap.  4. 

(r)  The  precise  words  used  in  section  322  of  C.  L.  P.  Act.     See  that  section, 
and  particularly  note  g  thereto. 

(»)  See  note  h  to  section  322  of  C.  L.  P.  Act. 


S.  21.J  BIGHTS   OP  SUITORS   HAVING   SUITS  PENDING.  495 

PENDING  SUITS  TO  CONTINUE. 

21.  (0  Any  person  who  has  commenced  a  suit   in  any  Personshav- 

t      intj  previ- 

'  Court  of  Record  of  Upper  Canada,  (u)  the  process  wherein  ousiy  com- 
was  served  or  executed  before  the  suing  out  of  a  Writ  of  suits  against 
Attachment  against  the  same  Defendant  as  an  absconding  Defendant, 
Debtor,  may,  notwithstanding  the  suing  out  of  the  Writ  of  StJjudg- 
Attachment,  proceed  to  Judgment  and  Execution  in  his  suit  ment'  &0' 
in  the  usual  manner ;  (u)  and  if  he  obtains  execution  before 


(t)  Taken  from  C.  L.  P.  Act,  1856,  section  65,  which  was  almost  verbatim  a 
re-enactment  of  5  Wm.  IV.  cap.  5,  s.  4. 

(u)  This  section  is  confined  in  its  operation  to  courts  of  "  record,"  and  as  divi- 
sion courts  are  not  courts  of  record,  no  suitor  in  a  division  court  can  be  entitled 
to  the  privileges  by  this  enactment  conferred  upon  suitors  who  have  bona  fide 
sued  out  and  served  or  executed  a  summons  or  capias  before  attachment. 

(v)  The  general  principle  is  that  goods  which  are  in  custodia  legis  are  not  the 
subject  of  execution:  Humphrey  v.  Barns,  Cro.  Eliz.  691 ;  Gamble  et  at  v.  Jarvis, 
SOS.  272.  The  provision  here  enacted,  which  is  a  re-enactment  of  6  Wm.  IV. 
cap.  5,  s.  4,  shows  that  the  legislature,  when  they  passed  the  latter  statute,  con- 
sidered it  illegal  to  take  goods  in  execution  which  had  been  previously  attached : 
Gamble  et  al  v.  Jams,  5  O.S.  274,  per  Robinson,  C.  J.  A  debtor  absconded  on 
19th  May.  Various  executions  were  about  that  time  issued  against  his  property, 
real  and  personal.  On  2nd  March,  1843,  some  time  before  he  absconded,  he  exe- 
cuted a  warrant  to  confess  judgment  in  favour  of  A.  B. ;  but  A.  B.  neither  entered 
up  judgment  nor  issued  execution  on  this  warrant  till  16th  June,  1843,  at  which 
time  the  debtor  had  absconded,  and  writs  of  attachment  were  in  the  sheriff's 
hands.  It  will  be  noticed  that  as  no  process  was  issued  by  A.  B.  before  the  exe- 
cution of  the  warrant,  none  could  have  been  "  received  before  the  suing  out  of 
the  attachments."  On  25th  March,  1843,  after  the  giving  of  the  warrant,  but 
before  the  debtor  had  absconded,  and  therefore  before  attachment  issued  the 
debtor  was  served  with  process  at  the  suit  of  C.  D.  Judgment  was  entered  and 
execution  issued  in  this  6uit  on  16th  July,  1843 — some  time,  it  will  be  seen,  after 
the  execution  of  A.  B.  Held  that  C.  D.  having  sued  out  process  and  served  it  on 
the  debtor  before  he  absconded,  was  entitled  to  proceed  before  the  attaching 
creditors.  If  the  only  question  were  one  as  between  A.  B,  and  C.  D.  c./ early  as 
the  former  obtained  judgment  and  issued  execution  first,  he  would  have  a  claim 
to  be  first  satisfied.  But  as  between  A.  B.  and  the  attaching  creditors,  he  not 
having  sued  out  and  served  process  upon  the  debtor  before  he  absconded.,  could 
not  be  satisfied  until  after  the  attaching  creditors.  This  repugnancy  to  r  eason 
therefore  appears  to  arise — C.  D.  has  a  prior  right  over  all  attaching  creditors, 
and  yet  has  not  priority  over  A.  B.  who  is  postponed  till  after  the  attaching 
creditors.  Held  that  as  between  A.  B.  and  C.  D.  no  decision  ought  to  take  place 
until  such  time  as  the  suits  against  the  absconding  debtors  were  carried  to  judg-. 
ment:  The  Bank  of  British  North  America  v.  Jarvis,  1  U.  G.  Q.  B,  182.  From 
this  case  it  would  appear  that  the  most  speedy  is  not  always  the  most  available 
proceeding,  and  that  in  one  case  at  least  the  maxim  "  Qui  prior  est  in  tempore, 
potior  est  in  jure,"  is  reversed.  It  is  clear  law  that  creditors  having  commenced 
proceedings  against  an  absconding  debtor,  but  not  having  served  process  upon  him, 
are  not  privileged  as  against  attaching  creditors.  Wherever  cognovits  or  war- 
rants of  attorney  are  taken  without  proeess  this  law  will  apply :  Bird  et  al  v. 
Folger  et  al,  17  U.  C.  Q.  B.  536.  To  entitle  a  judgment  creditor  to  priority  he 
must  show  that  his  writ  was  served  before  the  attachment  issued:  Daniel  v. 
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the  Plaintiff  in  any  such  Writ  of  Attachment,  he  shall  have 
the  full  advantage  of  his  priority  of  execution,  in  the  same 
manner  as  if  the  property  and  effects  of  such  absconding 
Debtor  still  remained  in  in  his  own  hands  and  possession,  but 
if  the  Court  or  a  Judge  so  orders  subject  to  the  prior  satis- 
faction of  all  costs  of  suing  out  and  executing  the  Attach- 
ment, (w)     19  Vic.  c.  43,  s.  55. 

FRAUDULENT  JUDGMENTS. 

if  such  suit       S3,  (a)  In  case  it  appears  to  the  Court  in  which  any 

lent  or    "    such  prior  action  has  been  brought  or  to  a  Judge  thereof,  (6) 

collusive.      tka(.  gucji  ju(]gment  is  fraudulent,  or  that  such  action  has 

been  brought  in  collusion  with  the  absconding  debtor,  or  for 

the  fraudulent  purpose  of  defeating  the  just  claims  of  his 

other  creditors,  (c)  such  C  ourt  or  Judge  may,  on  the  applica- 

Fitzell  et  al,  17  TJ.  C.  Q.  B.  365.  Where  the  writ  had  been  served  and  attach-, 
ment  issued  on  the  same  day,  and  no  evidence'  given  to  show  at  what  time  of  day 
either  event  took  place,  it  was  held  that  the  attaching  creditor  must  prevail:  lb. ; 
see  also  Caird  et  al  v.  Fetzell,  2  Prac.  E..  262. 

(w)  This  is  an  equitable  provision,  which  has  existed  ever  since  the  passing  of 
5  Wm.  IV.  cap.  5,  s.  4.  A  discretion  is  vested  in  the  judge,  and  is  to  be  exer- 
cised by  him  in  reference  to  the  circumstance  of  each  particular  case  that  may  be 
before  him. 

(a)  Taken  from  the  latter  part  of  C.  L.  P.  Act  1856,  s.][65,  which  was  almost 
verbatim  a  re-enactment  of  6  Wm.  IV.  cap.  5,  s.  4. 

(6)  Court  or  a  judge.  Relative  powers:  see  note  w  to  section  48  C.  L.  P.  Act. 
Here  the  power  is  restricted  to  the  "judge  thereof,"  j._e.  of  the  court  in  which  the 
prior  action  has  been  brought. 

(c)  If  made  to  appear — 

1.  That  such  prior  judgment  is  fraudulent. 

2.  Or  that  such  action  has  been  brought  in  collusion  withjtne  absconding 

debtor. 

3.  Or  for  the  fraudulent  Jpurpose  of  defeating  the  just  claims  of  his  other 

creditors. 

The  court  or  judge  may  set  aside  such  judgment  and  execution,  <fcc. 

It  is  not  necessary  to  the  success  of  the  application  under  this  section  that  the 
claim  set  up  by  the  judgment  creditor  should  necessarily  be  unfounded  or  fraud- 
ulent. A  bona  fide  debt  may  be  sued  for,  and  yet  the  action  be  brought  "  in 
collusion"  or  for  "  the  fraudulent  purpose  of  defeating  the  just  claims  of  other 
creditors."  Collusion  has  been  defined  as  a  deceitful  agreement  or  contract  be- 
tween two  or  more  persons,  for  the  one  to  bring  an  action  against  the  other  to 
some  evil  purpose,  as  to  defraud  a  third  person  of  his  right,  (fee,  or  as  a  secret  un- 
derstanding between  two  parties  who  plead  or  proceed  fraudulently  against  each 
other  to  the  prejudice  of  a  third  person.  It  is  not  necessary  to  show  that  the 
collusion  existed  before  the  commencement  of  the  suit.  On  the  contrary,  steps 
collusively  taken  to  expedite  the  obtaining  judgment  and  thereby  gain  priority  of 
execution  and  thus  to  defeat  a  ratable  distribution  would  be  within  the  mischief 
contemplated,  and  ought  to  be  held  within  the  remedy  given :   Wliite  v.  Lord, 


S.  23]  ATTACHMENT   OF  DEBTS.  497 

tion  of  the  plaintiff  on  any  Writ  of  Attachment,  (d}  set  aside 
such  judgment  and  any  execution  issued  thereon  or  stay  pro- 
ceedings therein,  (e)     19  Vic.  c.  43,  s.  55. 

HOW  DEBTS  ATTACHED  AND  LIABILITY  OP  DEBTOR. 

23.  (/)  In  case  notice  in  writing  of  the  Writ  of  Attach-  Proceedings 
ment  has  by  the  Sheriff,  or  by  or  on  behalf  of  the  plaintiff  in  of  the™  "'' 
such  Writ,  been  duly  served  upon  any  person  owing  any  debt  selzure' 
or. demand  to,  (jr)  or  who  has  the  custody  or  possession  of 
any  property  or  effects  of,  an  absconding  debtor,  (h)  and  in 
case  such  person  after  such  notice  (i)  pays  any  such  debt  or 

13  U.  C.  C.  P.  292,  per  Draper,  C.  J.     See  also  Bevan  v.  Wheat,  14  IT.  C.  C.  P.  51 ; 
llickson  v.  McMahon,  lb.  621 ;  a,nd  contra,  Caird  et  ol  v.  Fitzell,  2  Prac.  R.  262. 

(d)  Attaching  creditors  in  a  division  court  will  not  under  this  section  be 
admitted  to  take  exception  to  the  prior  judgment :  Fisher  v.  Sulley,  3  U.C.  L.J.  89. 

(c)  In  a  case  where  the  debtor  before  he  absconded  gave  a  confession  to  a 
person  to  whom  he  was  not  indebted,  and  that  person  entered  up  judgment  and 
issued  execution,  the  court  ordered  the  sheriff  to  retain  the  proceeds  and  divide 
them  amongst  all  the  attachment  creditors  who  had  executions  in  their  hands: 
Bergin  v.  Pindar,  3  O.  S.  574. 

(/)  Taken  from  C.  L.  P.  Act  1856,  s.  52,  which  was  substantially  a  re-enact- 
ment of  Stat.  IT.  C.  2  Wm.  IV.  cap.  5,  s.  9. 

(g)  The  expression  "owing  any  debt  or  demand  to,"  it  is  believed,  should  not 
be  here  taken  to  mean  only  a  demand  for  a  liquidated  sum  of  money,  but  appears 
to  be  used  in  a  more  general"  sense.  If  in  construing  the' word  as  used  in  this 
section  we  call  to  our  aid  another  part  of  the  statute  (section  25)  it  would  seem 
that  the  words  include  demands  other  than  debts  certain.  Section  25  and  the 
one  under  consideration  are  in  pari  materia.  The  former  enacts  that  the  sheriff 
may  sue  for  and  recover  from  any  person  "indebted  to  such  absconding  debtor" 
the  " debt,  claim,  property,  or  right  of  action"  attachable  under  this  act.  It  is 
perfectly  legitimate  to  call  in  this  section  to  aid  in  the  construction  of  the  one 
under  consideration.  When  we  do  so,  we  find  that  the  word  "owing"  may  extend 
to  "  claims"  or  rights  of  action.  The  word  is  unquestionably  used  in  its  largest 
■sense. 

(h)  In  a  case  decided  under  the  old  law,  the  court  granted  a  rule  against  a 
party  who  had  property  of  the  debtor  in  his  possession,  ordering  him  to  deliver 
it  up  to  the  sheriff:  Mullens  v.  Armstrong,  M.  T  2  Vic.  MS.  B.  &  H.  Dig.  "  Ab- 
sconding Debtor,"  18.  Also  where  a  debtor  who  had  absconded  from  the 
province,  before  his  departure  gave  his  cognovit  for  £700  to  a  person  to  whom 
he  was  not  indebted,  on  which  judgment  was  entered,  execution  issued,  and  some 
money  made  by  the  sheriff,  and  some  paid  to  plaintiff's  attorney,  the  court 
ordered  the  attorney  to  pay  to  the  sheriff  the  money  he  had  received,  and  the 
sheriff  to  divide  all  the  money  between  the  attaching  creditors  who  had  execu- 
tions in  his  hands :  Bergin  v.  Pindar,  3  0.  S.  574 ;  see  also  Thompson  v.  Farr, 
6  U.  C.  Q.  B.  387. 

(t)  There  does  not  appear  to  be  any  necessity,  fpr  personal  service  of  the  notice. 
The  point  was  never  raised  for  express  adjudication;  but  in  one  .case,  under  the 
old  law.  where  thefcervice  was  upon  an  agent,  .no  objection  was  made:  Clarka  t. 
Proudfoot  et  ol,  9  U.  C.  Q.  B.  290.  " 
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demand  (j)  or  delivers  any  such  property  or  effects  to  such 
absconding  debtor,  or  to  any  person  for  the  individual  use 
and  benefit  of  such  absconding  Debtor,  (Je)  he  shall  be  deemed 
to  have  done  so  fraudulently,  (l~)  and  if  the  Plaintiff  recovers 
Judgment  against  the  absconding  Debtor,  and  the  property 
and  effects  seized  by  the  Sheriff  are  insufficient  to  satisfy 
such  Judgment,  such  person  shall  be  liable  for  the  amount  of 
such  debt  or  demand,  (pi)  and  for  such  property  and  effects 
or  the  value  thereof.  («)     19  Vic.  c.  43,  s.  52. 

(j)  "  Debt  or  demand."  Qu.  Does  the  word  demand  include  a  claim  for  unli- 
quidated damages  1  It  will  not  be  safe,  in  deciding  the  question,  to  follow  th  e 
English  decisions  upon  analogous  enactments  too  closely.  If  we  were  to  do  sd 
we  Bhould  at  once  and  without  doubt  arrive  at  the  conclusion  that  "  debt  or 
demand"  meant  only  a  claim  for  money  certain  in  amount.  Most  of  the  English 
cases  decided  upon  the  construction,  of  these  words  have  arisen  under  Eng.  Stat. 
3  &  4  Wm.  IV.  cap.  42,  s.  17.  It  enacts  "that  in  any  action  depending  in  aDV  of 
the  superior  courts  for  any  debt  or  demand  in  which  the  sum  sought  to  be  reco- 
vered and  endorsed  on  the  writ  of  summons  shall  not  exceed  £20,"  the  court  or  a 
judge  may  refer  the  case  for  trial  to  the  sheriff,  &c.  The  cases  clearly  restrict 
the  words  "  debt  and  demand"  to  a  demand  of  a  liquidated  nature :  Jacquet  v. 
Bower,  1  Dowl.  P.  C.  331 ;  Roffey  v.  Slwobridge,  9  Dowl.  P.  C.  957 ;  Pricey.  Morgan, 
2M.4W.  63  ;  Allen  v.  Pink,  4  M.  &  W.  140 ;  Watson  v.  Abbott,  2  Dowl.  P.  C. 
215;  Smith  v.  Brown,  2  M.  &  W.  851;  Lawrence  v.  Wilcock,  8  Dowl.  P.  C. 
681;  CollisY.  Groom,  1  Dowl.  N.  S.  496;  Lusmorev.  Beadle,  lb.  666;  Hattonw 
Macready,  2  D.  &  L.  5 ;  Walther  v.  Mess,  1  Q.  B.  189.  It  is  unsafe  to  rely  too 
much  upon  these  cases,  because  the  true  meaning  of  "  debt  and  demand,"  wher- 
ever placed  in  a  sentence,  must  depend  much  upon  the  context.  What  is  the 
context  in  the  above  Btatute  ?  That  the  debt  or  demand  shall  be  "  a  sum 
indorsed  on  the  writ  or  summons,"  by  which  is  meant  a  sum  that  may  be  pro- 
perly computed  and  then  indorsed.  The  meaning  of  the  word  "  demand"  is 
thereby  made  specific.  But  are  there  in  the  section  here  annotated-  any  words 
that  can  as  a  context  be  taken  as  narrowing  the  meaning  of  the  word  "  demand  ?" 
Tie  word  itself,  if  alone,  has  a  very  comprehensive  meaning.  If  not  curtailed  or 
restricted  by  the  context,  it  is  presumed  that  it  will  retain  its  general  meaning. 
The  object  of  this  enactment  is  not  to  place  simple  issues  before  a  sheriff  for  trial, 
but  to  make  available  for  the  payment  of  the  debts  of  an  absconding  debtor  his 
property  and  his  claims  for  property  or  money  as  against  others.  If  the  word 
"  demand"  does  not  include  claims  for  unliquidated  damages,  it  must  at  least 
have  a  wider  meaning  as  here  used  than  in  the  English  statute  just  mentioned. 
If  the  claim  be  one  ejusdem  generis  with  a  debt,  it  is  apprehended  that  the  act 
will  apply :  see  Walker  v.  Needham,  1  Dowl.  N.  S.  220. 

(&)  Where  the  debtor  before  he  absconded  and  before  attachment  issued,  made 
an  assignment  to  A.  B.  of  all  his  (the  debtor's)  interest  in  a  building  contract  and 
all  moneys  due  or  to  grow  due  thereon:  held  that  the  old  act  did  not  apply  so  as 
to  justify  the  party  liable  to  pay  the  money  in  withholding  it  from  A.  B. :  Clarke 
v.  Proudfootet  al,  9  U.  C.  Q.  B.  290. 

{I)  See  note  c  to  section  22. 

{m)  i.  e.  The  debt  or  demand  of  the  absconding  debtor  against  him,  not  the 
demand  of  the  plaintiff  against  the  absconding  debtor. 

_    (n)  I  e.  The  property  and  effects  after  notice  delivered  by%im  to  the  abscond- 
*??  debtor  or  to  some  person  for  the  individual  use  and  benefit  of  the  absconding 
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24.  (o)  If  after  notice  as  aforesaid  of  a  Writ  of  Attach-  Defendant's 

x  '  i         i  i*         t\  -l  debtor  sued 

meat,  (p)  any  person  indebted  to  the  absconding  Debtor,  or  by  him  after 

m  _    ~  it*  i     "Li"'  seizure, 

having  custody  of  his  property  as  aforesaid,  be  sued  for  such  may  obtain 
debt,  demand  or  property  by  the  absconding  Debtor,  or  by  ceedmgs. 
any  person  to  whom  the  absconding  Debtor  has  assigned  such 
debt  or  property  since  the  date  of  the  Writ  of  Attachment,  (q) 
he  may,  on  affidavit,  apply  to  the  Court  or  a  Judge,  to  stay 
proceedings  in  the  action  against  himself,  until  it  be  known 
whether  the  property  and  effects  so  seized  by  the  Sheriff  be 
sufficient  to  discharge  the  sum  or  sums  recovered  against  the 
absconding  Debtor,  (r~)  and  the  Court  or  Judge  may  make 
such  rule  or  order  in  the  matter  as  the  Court  or  Judge  thinks 
fit,  and  if  necessary  may  direct  an  issue  to  try  any  disputed 
question  of  fact,  (s)     19  Vic.  c.  43,  s.  52. 

WHEN  SHERIFF  MAT  SUE  FOR  OUTSTANDING  DEBTS. 

25.  (0  If  the  real  and   personal  property,  credits  and  Debtor  of 
effects  of  any  absconding  Debtor  attached  by  any  Writ  of  may  be  sued 
Attachment  as  aforesaid,  prove  insufficient  to  satisfy  the  exe-  ant's  pro- 
cutions  obtained  in  the  suit  thereon  against  such  absconding  be'no/suf- 
Debtor,  (ii)  the  Sheriff  having  the  execution  thereof  may,  by  sSyt0 
rule  or  order  of  the  Court  or  a  Judge,  to  be  granted  on  the  plamtlff- 


(o)  Taken  from  the  latter  part  of  C.  L.  P.  Act  1856,  a.  52,  which  was  founded 
upon  Stat.  U.  C.  2  Wm.  IV.  cap.  5,  a.  9. 

(p)  See  section  23. 

(q)  The  date  of  the  writ  of  attachment  must  be  the  day  on  which  it  was  issued: 
section  6. 

(r)  Under  the  old  law  a  defendant  thus  circumstanced  was  allowed  to  plead 
the  general  issue  and  give  the  special  matter  in  evidence.  The  provision  of  this 
act  is  much  to  be  preferred,  because  it  prevents  the  necessity  of  conducting  two 
suits  to  issue.     One  will  be  stayed  till  the  other  is  determined. 

(a)  See  Interpleader  Act:  Con.  Stat.  U.  C.  cap.  30. 

(()  Taken  from  C.  L.  P.  Act,  1856,  section  53,  which  waB  substantially  a 
re-enactment  of  2  Wm.  IV.  cap.  5,  ri.  12. 

(«)  Before  proceedings  can  be  had  under  this  section,  it  will  be  necessary  for 
the  creditors  to  have  entered  judgment  and  issued  execution.  Should  there  be 
several  executions,  it  is  for  the  sheriff  to  calculate  the  gross  amount  of  the  claims. 
If  the  property  and  effects  seized  prove  insufficient  to  satisfy  the  executions,  this 
enactment  will  come  to  his  aid.  The  repealed  section  was  clear  upon  this  point. 
The  commencement  of  it  was  as  follows:  "If  after  judgment  and  execution  by 
any  plaintiff,"  ifcc. 


500  ABSCONDING  DEBTORS.  [S.  25t 

application  of  the  Plaintiff,  in  any  such;  case,  (V)  sue  for 
and  recover  from  any  person  indebted  to  such  absconding 
Debtor,  the  debt,  claim,  property  or  right  of  action  attachable 
under  this  Act  and  owing  to  or  recoverable  by  such  abscond- 
ing Debtor,  (to)  with  costs  of  suit,  (x)  in  which  suit  the 
Defendant  shall  be  allowed  to  set  up  any  defence  which  would 
have  availed  him  against  the  absconding  Debtor  at  the  date 


(i>)  The  order  may  be  had  ex  parte  upon  an  affidavit  which  shows  clearly 
plaintiff's  right  to  make  the  application:  Cleaver  v.  Frater,  3  U.  C.  L.  J.  107. 
The  affidavits  on  which  the  application  was  made  in  this  case  were  that  of  the- 
sheriff,  statin*  that  the  real  and  personal  property  and  effects- of  the  defendant 
were  insufficient  to  satisfy  plaintiff's  judgment,  and  that  of  plaintiff  stating  the- 
issue  of  the  writ  of  attachment,  the  recovery  of  judgment,  that  it  was  partially 
unsatisfied,  that  all  the  real  and  personal  property  of  defendant  was  exhausted 
and  insufficient  to  satisfy  the  judgment,  and  that  several  persona  within  the  juris- 
diction of  the  court  were  indebted  to  defendant:  lb. 

(w)  The  debt,  claim,  property,  or  right  of  action,  &c.  These  words  embrace 
much  more  than  the  term  nsed  in  the  old  act,  "the  amount  of  the  debt  so  owing." 
The  sheriff  is  now  empowered  to  sue,  not  only  for  debts  owing,  but  for  claims, 
property  and  rights  of  action  attachable  under  this-  act,  and  "  recoverable "  by 
the  absconding  debtor.  Clearly  more  is  meant  than  simple  debts  or  claims  for 
ascertained  amounts.  "Eights  of  action"  may  possibly  extend  to  an  agreement 
by  defendant  to  convey  land  to  the  debtor,  or  to  many  other  such  demands  of  an 
unliquidated  nature.  The  intention  of  the  legislatare  is,  in  the  absence  of  the 
debtor,  to  attach  his  property  (including  his  available  rights),  for  the  satisfaction 
of  his  debts. 

(x)  The  sheriff,  it  is  presumed,  must  bring  his  suit  within  the  proper  jurisdio; 
tion,  or  be  liable  to  the  same  consequences  as  other  suitors.  If  he  bring  an  action 
in  the  Queen's  Bench  for  a  cause  of  action  within  the  jurisdiction  of  an  inferior 
court  and  properly  cognisable  therein,  he  would  probably  be  restricted  to  inferior 
court  costs:  C.  L.  P.  Act,  section  328.  It  may  be  doubtful  whether  the  extra 
costs  of  defendant  in  such  a  case  might  be  set  off  against  plaintiff's  verdict.  The- 
verdict  of  the  sheriff  is  not  his  verdict.  The  amount  recovered  is  not  his  money, 
but  the  money  belonging  to  the  estate  of  the  absconding  debtor.  If  a  deduction- 
were  allowed  from  the  sheriff's  verdict,  the  loss  would  be  that  of  the  creditors- 
and  not  of  the  sheriff.  The  estate  in  the  sheriff's  hands,  which  he  is  in  duty 
bound  to  protect  and  make  available  for  payment  of  the  executions,  would  be 
by  his  misconduct  diminished.  This  the  law  will  never  suffer.  On  the  other 
hand,  it  may  be  argued  that  if  this  be  the  true  construction,  then  defendant,  who 
was  improperly  sued  into  the  superior  courts,  will  be  the  loser.  Such  a  construc- 
tion, it  may  be  said,  would  perhaps  be  just  towards  the  estate,  but  would  be  most 
unjust  towards  the  innocent  defendant.  To  this  objection  it  can  only  be  replied, 
that  the  defendant,  though  bound,  perhaps,  to  defend  the  suit  instead  of  compro- 
mising it,  need  not  necessarily  be  the  loser.  The  sheriff,  it  muBt  be  borne  in 
mind,  is  an  officer  of  the  courts.  If  he  act  improperly,  whether  wilfully  or  not, 
in  the  conduct  of  his  office,  so  as  to  prejudice  the  rights  of  suitors,  he  is  amenable 
to  the  courts.  Besides,  whether  his  misconduct  be  designed  or  inadvertent,  if 
suitors  are  thereby  in  fact  made  to  suffer,  there  is  in  general  a  remedy  by  action 
against  him  and  his  sureties.  Whether  such  remedy  would  extend-  to.  the  case 
supposed  has  not  yet  been  decided. 
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of  the  Writ  of  Attachment,  (y)  and  a  recovery  in  such  suit 
by  the  Sheriff  shall  operate  as  a  discharge  as  against  such 
absconding  Debtor;  («)  and  such  Sheriff  shall  hold  the 
moneys  recovered  by  him  as  part  of  the  assets  of  such 
absconding  Debtor,  and  shall  apply  them  accordingly,  (zz) 
19  Vic.  c.  43,  s.  53. 

FORM  OF  -DECLARATION. 

2G.  (a)  The  declaration  in  any  such  action  by  the  Sheriff  Averment  to 
shall  contain  an  introductory  averment  to  the  effect  follow-  in  Sheriff's 

, .  ^  declaration. 

ing:  (6) 

A.  B.,  Sheriff  of,  (&c.)  who  sues  under  the  provisions  of 
the  law  respecting  absconding  Debtors,  in  order  to  recover 
from  C.  D.,  Debtor  to  E.  F.,  an  absconding  Debtor,  the  debt 
due  {or  other  claim,  according  to  the  facts)  (c)  by  the  said 

(y)  Where  the  action  was  upon  a  promissory  note  made  to  the  absconding 
debtor  before  he  fled  from  the  Province,  and  defendant  filed  several  pleas  which 
at  best  only  set  up  a  partial  failure  of  consideration,  the  court  seemed  to  think 
that  the  defence  was  not  a  good  one:  Thompson  v.  Farr,  6  U.  C.  Q.  B.  387.  The 
test  is  this :  Would  the  defence  now  set  up  by  defendant  as  against  the  sheriff, 
avail  defendant  if  he  were  sued  by  the  absconding  debtor  himself?  In  the  case 
above  mentioned,  it  is  clear  that  in  the  absence  of  fraud,  the  defence  set  up  could 
not  have  been  maintained  as  against  the  absconding  debtor,  if  he  were  plaintiff: 
see  Dallon  v.  Lake,  M.  T.  5  Wm.  IV.  MS.  R.  &  H.  Dig.  "  Bills  of  Exchange,"  <fcc. 
vi.  13;  and  Trickey  v.  Lame,  6  M.  &  W.  27S ;  Dixon  v.  Paul  et  al,  4  O.S.  327. 
Mere  partial  failure  of  consideration  when  the  quantum  to  be  deducted  is  matter 
not  of  definite  computation  but  of  unliquidated  damages,  is  not  a  good  defence  to 
an  action  on  a  promissory  note :  Kellogg  et  al  v.  Hyatt,  1  IT.  C.  Q.  B.  445 ;  Coulter 
v.  Lee,  5  U.  C.  C.  P.  350.  If  the  suit  were  in  a  division  court,  where  equitable 
considerations  are  allowed  to  prevail,  it  might  probably  be  otherwise. 

(z)  Defendant,  if  afterwards  sued,  may  set  up  the  jus  tertii  by  pleading  the 
right  of  the  sheriff  to  recover  against  him  under  this  section.  The  plea,  it  seems, 
should  be  special,  as  there  is  no  provision  made  to  the  effect  that  defendant  may 
plead  the  general  issue  and  give  this  act  in  evidence. 

(z2)  Where  the  sheriff  sues  for  and  obtains  payment  of  a  sum  of  money  due  to 
an  absconding  debtor,  it  is  not,  when  collected,  liable  to  prior  writs  of  execution 
in  his  hands:   Cann  v.  Thomas,  17  U.  C.  Q.  B.  9. 

(a)  Taken  from  the  latter  part  of  section  53  of  C.  L.  P.  Act,  1856,  which  was 
substantially  a  re-enactment  of  2  Wm.  IV.  cap.  5,  s.  12. 

(6)  Shall  contain,  <fcc.    An  irregularity,  it  is  apprehended,  if  averment  omitted. 

(c)  This  is  similar  to  that  contained  in  the  repealed  enactment  section  12  of  2 
Wm.  IV.  cap.  5.  But,  as  one  might  expect  to  find,  the  legislature  have,  in  the 
form  here  given,  carried  out  the  extended  meaning  of  the  words  "debt"  and 
"indebted."  The  old  form  was  prefaced  with  a  recital  that  the  plaintiff  sued 
"  in  order  to  recover  such  sum  as  C.  D.  (the  defendant)  may  owe  to  the  said  E. 
F.  an  absconding  debtor."  In  the  new  form,  "in  order  to  recover  the  debt  due 
(or  other  claim  according  to  the  facts)."     From  this  comparison  of  the  old  with 
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C.  D.,  to  the  said  E.  F.,  complains,  &c.  (d)     19  Vic.  c.  43, 
s.  53. 

SHERIFFS  INDEMNITY. 

Sheriff  net  27.  (e)  The  Sheriff  shall  not  be  bound  to  sue  any  party 
sue  untu  as  aforesaid  until  the  attaching  creditor  gives  his  bond  with 
^vesbond    two  sufficient  sureties,  (/)  payable  to  such  Sheriff  by  his 

toindenmify  name  Qf  office  ^    jQ  doubje  the.amount  or  va]ue  0f  the  debt 

the  new  provisions,  the  intention  of  the  legislature  to  enlarge  the  meaning  of  the 
word  "  debt "  is  manifest. 

(d)  If  the  declaration  give,  by  way  of  introduction  to  the  action,  the  explana- 
tion which  the  statute  makes  necessary,  the  court  has  no  authority  to  exact  more. 
In  doing  so  it  would  be  contravening  the  statute :  Thompson  v.  Furr,  6  U:  C. 
Q.  B.  390,  per  Robinson,  C.  J.  For  a  form  of  a  declaration  on  a  promissory  note, 
disclosing,  in  the  opinion  of  the  court,  as  much  as  was  necessary  to  entitle  plain- 
tiff to  sue  on  the  note:  see  lb.  p.  387.  The  old  practice  permitted  each  individual 
creditor  to  sue  for  himself  in  his  own  name.  He  was  declared  to  be  entitled  to 
recover  the  amount  owing  by  defendant  to  the  absconding  debtor,  "  or  so  much 
thereof  as  may  be  necessary  to  satisfy  his  claim."  Where  plaintiff  was  entitled 
to  £50  19s.  3d.  only,  but  sued  defendant  for  £140,  being  the  whole  amount  due 
by  defendant  to  the  absconding  debtor,  the  declaration  was  under  this  enactment 
held  to  be  clearly  wrong:  lb.  Qu.  Is  the  sheriff,  who  now  sues  on  behalf  of  all 
creditors,  restricted  in  the  same  manner  as  each  plaintiff  was  formerly  ?  The 
sheriff  can  only  sue  where  there  is  a  deficiency  in  the  ordinary  estate  or  assets  of 
the  absconding  debtor,  but  is  not,  it  is  presumed,  bound  to  restrict  himself  to  the 
amount  coming  to  the  creditors  if  the  defendant  really  owe  the  absconding  debtor 
a  larger  sum.  There  is  nothing  in  the  enactment  to  the  contrary,  and  the  law  dis- 
avows multiplicity  of  suits,  and  the  splitting  up  of  claims.  The  legislature  must 
be  presumed  to  have  had  before  them  the  old  acts  when  framing  this  act.  Indeed 
they  have  repealed,  re-enacted,  and  amended  as  re-enacted  all  the  old  provisions ;  • 
but  they  have  dropped  that  provision,  which,  formerly  restricted  plaintiff  suing 
debtors  of  an  absconding  debtor,  to  ihe  actual  claims  of  such  plaintiff,  against  the 
debtor  himself.  The  words  of  the  old  provision  have  been  omitted,  and  it  must 
be  inferred  that  the  omission  was  intentional  and  made  for  some  good  reason — a 
reason  which  it  is  only  possible  to  conjecture.  Supposing  this  conclusion  to  be 
right,  it  does  not  follow,  the  sheriff  being  plaintiff,. that  any  bad  consequence  can 
arise.  Should  he  sue  for  and  recover  a  greater  sum  than  is  required  to  satisfy 
executions  in  his  hands,  he  is  nevertheless  obliged  to  hand  over  the  balance,  after 
satisfying  these  executions,  to  the  absconding  debtor  or  his  agent:  see  section  32. 

(e)  Taken  from  latter  part  of  section  53  of  C.  L.  P.  Act,  1856. 

(/)  Qu.  Who  is  to  judge  of  the  sufficiency  of  the  sureties  ?  The  bond  directed 
■to  be  given  to  the  sheriff  for  his  protection  under  section  1 5  is  left  to  the  approval 
of  himself.  Probably  the  legislature  intended  the  same  with  respect  to  the  bond 
•here  directed  to  be  given.  Both  sections  are  in  pari  materia,  and  may,  according 
to  a  well-known  rule,  be  brought  to  bear  the  one  upon  the  other  to  aid  in  the  con- 
struction of  either. 

{g)  The  sheriff  of  a  county  is  made  a  quasi  corporation  sole.  His  successor  is 
office  may  sue  upon  the  bond  to  be  given  under  this  section.  If  the  action  have 
commenced  in  the  name  of  the  sheriff  in  office  for  the  time  being,  and  he  after- 
wards die  or  otherwise  vacate  the  office,  the  action  does  not  in  consequence  abate. 
It  may  be  continued  by  his  successor  in  office. 
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or  property  sued  for,  conditioned  to  indemnify  him  from  all 
costs,  losses  and  expenses  to  be  incurred  in  the  prosecution 
of  such  action  or  to  which  he  may  become  liable  in  conse- 
quence thereof,  (h)     19  Vic.  c.  43,  s.  53. 

28.  ft")  In  the  event  of  the  death,  resignation  or  removal  sheriff's 

v  '  m  \        °  successor 

from  office  of  any  Sheriff  after  such  action  brought,  the  action  may  con- 

J  .  .  tinuethe 

shall  not  abate,  but  may  be  continued  in  the  name  of  his  sue-  action, 
cessor  to  whom  the  benefit  of  the  bond  so  given  shall  enure 
as  if  he  had  been  named  therein,  (_/)  and  a  suggestion  of  the 
necessary  facts  as  to   the  change  of  the  Sheriff  as  plaintiff 
shall  be  entered  of  record,  (k)     19  Vic.  c.  43,  s.  53. 

WHEN  DISTRIBUTION  TO  BE  EATABLE. 

29.  (I)  When  several  persons  sue  out  Writs  of  Attach-  Proceedings 

,.  ,     ,  it  several 

merjt  against  an  absconding  Debtor,  the  proceeds  or  the  pro-  persons  take 

out  'W'rrts 

perty  and  effects  attached  and  in  the  Shariff's  hands,  shall  be  against  the 
ratably  distributed  among  such  of  the  Plaintiffs  in  such  Writs  seonding 
as  obtain  Judgments  and  sue  out  execution,  in  proportion  to 
the  sums  actually  due  upon  such  Judgments,  (m)  and  the 

(h)  Evidently  refers  to  suits  which  may  arise  out  of  the  action  to  be  prosecuted 
pursuant  to  this  section.  The  indemnity  must  be  not  only  for  costs,  but  for 
"  losses  and  expenses  " — words  of  very  general  signification. 

(t)  Taken  from  latter  part  of  section  63  of  C.  L.  P.  Act,  1856. 

(j)  The  conclusion  of  this  section  is  the  same  in  principle  as  the  C.  L.  P.  Act, 
section  131,  "The  death  of  a  plaintiff  or  defendant  shall  not  cause  the  action  to 
abate;"  and  section  133,  "In  the  case1  of  the  death  of  a  sole  plaintiff. .  .  .the  legal 

representative  of  such  plaintiff .may  enter  a  suggestion  of  the  death,. . .  .and 

the  action  shall  thereupon  proceed." 

(Jc)  See  note  z  to  section  132  C.  L.  P.  Act. 

(1)  Taken  from  C.  L.  P.  Act,  1856,  section  57,  which  was  substantially  a 
re-enactment  of  Stat.  U.  C.  6  Wm.  IV.  cap.  5,  s.  6. 

(m)  Under  the  first  Absconding  Debtors  Act  (2  fm.  IV.  cap.  5)  it  was  consid- 
ered that  a  first  attaching  creditor  was  entitled  to  priority  over  subsequent  attach- 
ing creditors,  and  entitled  to  be  paid  his  demand  before  they  could  have  any  claim 
whatever:  see  Gamble  et  al  v.  Jarvis,  5  O.S.  272.  It  was  thought  that  much 
hardship  might  in  consequence  arise  under  that  act  in  certain  cases  where  all  the 
creditors  were  held  back  until  such  time  as  the  first  attaching  creditor  should 
obtain  satisfaction:  lb.  277,  per  Robinson,  C.J.  The  legislature,  to  remedy  this 
state  of  things,  passed  the  Stat.  U.  C.  5  Wm.  IV.  cap.  5,  8.  6,  the  principle  of 
which  is  retained  in  this  act.  But  even  before  the  Stat.  5  Wm.  IV.  cap.  6,  in  a 
case  where  all  the  attaching  creditors  had  agreed  among  themselves  to  share 
ratably  the  proceeds  of  defendant's  property,  the  court  carried  out  the  agree- 
ment: Bergin  v.  Pindar,  3  O.S.  574. 
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Court  or  a  Judge  may  delay  the  distribution,  in  order  to  give 
reasonable  time  for  the  obtaining  of  Judgment  against  such 
absconding  Debtor,  (n)     19  Vic.  c.  43,  s/57. 


Creditors 
under  Divi- 
sion Court 
judgments 
to  share 
pari  passu. 


Who  to  be 
entitled  to 
share  if  the 
property 
proves  in- 
sufficient to 
pay  all. 


When  all 
the  seizing 
creditors  are 
satisfied,  the 
remaining 


WHEN  JUDGMENT  CREDITOR  IN  DIVISION  COURT  TO  PARTICIPATE. 

30.  (o)  Every  Creditor  who  produces  a  certified  memo- 
randum from  the  Clerk  of  any  Division  Court,  of  tiS  Judg- 
ment as  aforesaid,  (^>)  shall  be  considered  a  Plaintiff  in  a 
Writ  of  Attachment  who  has  obtained  Judgment  arid  £ued 
out  execution,  and  shall  be  entitled  to  share  accordingly,  (j) 
19  Vic.  c.  43,  a.  57. 

31.  (r)  In  case  the  property  and  effects  of  the  absconding 
Debtor  be  insufficient  to  satisfy  the  sums  due  to  such  Plain- 
tiffs, none  shall  be  allowed  to  share,  unless  ■  their  "Writs  of 
Attachment  were  issued  arid  placed  in  the  bauds  of  the 
Sheriff  for  execution  within  six  months  from  the  date  of  the 
first  Writ  of  Attachment,  (s)  or  in  case  of  a  Warrant  of 
Attachment,  unless  the  same  was  placed  in  the  hands  of  the 
Constable  or  Bailiff  before  or  within  six  months  after  the  date 
of  the  first  Writ  of  Attachment,  (t)     19  Vic.  c.  43,  s.  57. 

SURPLUS  TO  BE  RESTORED. 

33.  (m)  If  after  the  period  of  one  month  next  following 
the  return  of  any  execution  against  the  property  and  effects 
of  any  absconding  Debtor,  (i>)  or  after  a  period  of  one  month 


(n)  The  inference  from  this  provision  is  that  an  attaching  creditor  who,  with- 
out good  cause,  delays  for  an  unreasonable  time  to  proceed  to  judgment,  will  lose 
all  right  to  share  in  the  proceeds  of  the  debtor's  estate :  see  Gamble  it  al  v.  Jarvis, 
5  O.S.  277,  per  Robinson,  C.  J. 

(o)  Taken  from  section  51  of  C.  L.  P.  Act;  1856. 

(p)  i.  e.  According  to  section  17. 

(})  Judgment  creditors  in  a  division  court  are  not  entitled  to  priority  in  respect 
of  their  judgments  where  suit  commenced  before  the  issue  of  writs  of  attachment : 
see  note  u  to  section  21. 

(r)  Taten  from  latter  part  of  section  57  of  C.  L.  P.  Act,  1856. 

(*)  As  to  computation  of  time:  seeC.  L.  P.  Act,  section  342,  and  notes  thereto. 

(0  The  latter  part  of  this  section  has  relation  to  division  court  process. 

(»)  Taken  from  C.  L.  P.  Act,  1856,  section  58.  which  was  substantially  a 
re-enactment  of  Stat.  U.  C.  2  Wm.  IV.  cap.  5,  s.  17. 

(»)  This  provision  seems  to  contemplate  the  case  of  a  sheriff  having  had  only 
one  execution   in  his  hands,  which  he  returned.     "  If  after  the  period  of  one 
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from    a    distribution    under    the   order   of   the    Court   or   a  property  to 

Tjg  delivered 

Judge,  (jo)  whichever  last  happens,  and  after  satisfying  up. 
the  several  Plaintiffs  entitled  there  be  no  other  Writ  of 
Attachment  or  execution  against  the  same  property  and 
effects  in  the  hands  of  the  Sheriff,  then,  all  the  property  and 
effects  of  the  absconding  Debtor,  or  unappropriated  moneys 
the  proceeds  of  any  part  of  such  property  and  effects,  remain- 
ing in  the  hands  of  the  Sheriff,  together  with  all  boobs  of 
account,  evidences  of  title  or  of  debt,  vouchers  and  papers 
whatsoever  belonging  thereto,  shall,  be  delivered  to  the 
absconding  Debtor  or"to  the  person  or  persons  in  whose  cus- 
tody the  same  were  found,  or  to  the  authorized  agent  of  the 
absconding  Debtor,  and  thereupon  the  responsibility  of  the 
Sheriff  in  respect  thereto  shall  determine.  19  Vic.  c.  43, 
e.  58. 

month  next  following  the  return,"  &.c.  "Month"  means  a  calendar  month:  Con, 
Stat.  TJ.  C.  cap.  2,  s.  13.  "  After  the  period  of  one  month,"  that  is,  the  month  must 
be  fully  expired.  It  will  not  begin  to  run  until  the  day  next  after  the  return  of 
the  writ.  It  must  then  fully  expire,  the  last  day  being  inclusive :  see  C.  L.  P. 
Act,  section  342,  and  notes  thereto. 

(iii)  This  provision  contemplates  the  case  of  a  sheriff  who  has  had  several  exe, 
cutions  in  his  hands,  to  satisfy  which  a  distribution  has  been  made  pursuant  to 
section  29.  "After  the  period  of  one  month  from  a  distribution."  As  to  "period" 
and  "  month  :"  see  preceding  note. 


EJECTM  ENT 

Con.  Stat.  U.  C.  Cap.  27. 


An  Act  respecting  Ejectment,    (<*) 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of"  Canada,  enacts  as 
follows : 

(a)  Ejectment  is  that  form  of  action  by  which  a  party  having  a  right  of  entry 
npon  land  recovers  its  possession:  see  Cleveland  v.  Boice  et  al,  21  U.  C.  Q.  B.  609. 
It  is  of  the  class  described  in  treatises  on  pleading  as  "  mixed."  It  is  owing  to  its 
anomalous  character  usually  treated  as  a  separate  and  peculiar  mode  of  proceeding. 
Unlike  other  forms  of  action  general  rules  have  been  made  for  it  alone,  and  rules 
extending  to  other  forms  of  action  have  been  held  not  to  extend  to  it.  The  legis- 
lature in  like  manner  has  in  this  act  made  separate  provision  for  the  action  of 
ejectment.  Being  for  the  recovery  of  land  anciently,  it  was  esteemed  of  too  great 
solemnity  to  be  proceeded  with  like  actions  for  chattels  or  personal  wrongs. 
Hence  it  was  clogged  with  fictions  which  produced  delay  and  was  attended  with 
great  expense.  Originally  it  was  a  mere  action  of  trespass  to  recover  the  damages 
sustained  by  a  lessee  for  years  when  ousted  of  his  possession.  Afterwards  by  a 
fiction  this  remedy  was  made  use  of  for  the  recovery  of  all  possessory  rights  to 
corporeal  hereditaments.  Since  the  fictions  of  the  actions  were  in  this  province 
abolished  by  14  &  15  Vic.  cap.  114,  it  will  serve  no  good  purpose  further  to 
dwell  upon  them.  Our  statute  of  1851  was  in  advance  of  legislation  in  England, 
and  effected  to  some  extent  that  which  is  here  to  a  great  extent  accomplished, 
viz.,  the  assimilation  of  ejectment  to  other  forms  of  action.  The  origin  of  both 
seems  to  be  the  Irish  Process  and  Procedure  Act,  13  &  14  Vic.  cap.  18.  Our 
C.  L.  P.  Act,  as  at  first  passed,  included  proceedings  in  ejectment  as  well  as  in 
many  other  matters  which  by  the  Consolidated  Statutes  are  now  placed  in  dis- 
tinct statutes.  It  must  be  taken  for  granted  that  the  legislature,  by  the  fact  of 
their  having  taken  the  ejectment  proceeding  out  of  the  C.  L.  P.  Act,  meant  that 
all  the  necessary  provisions  to  carry  out  the  practice  in  ejectment  are  contained 
in  this  act :  Leeson  v.  Higgins,  4  Prac.  R.  340,  per  Draper,  C.  J.  But  it  seems 
desirable  to  have  the  powers  of  amendment  apply  to  ejectment  suits  a3  well 
as  others.  The  tendency  of  modern  legislature  has  been  to  abolish  as  much 
as  possible  the  distinction  between  -ejectment  and  ordinary  actions ;  and  unless 
the  courts  are  prevented  by  express  legislation  or  some  clearly  established  rule 
of  law  or  practice  from  assimilating  ejectment  to  other  actions  in  relation  to 
powers  of  amendment,  the  courts  ought  to  do  so :  Chadsey  v.  Ransom,  11  U.  C. 
C.  P.  629;  Formerly  it  was  necessary  to  show  that  the  party  in  possession  was 
in  fact  holding  as  a  trespasser,  or  a  mere  intruder  or  occupant  without  right,  but 
according  to  the  present  proceeding,  the  sole  question  seems  to  be  who  is  entitled 
to  the  possession,  without  any  reference  to  the  manner  in  which  he  may  have  en- 
tered :  Robinson  v.  Smith,  17  IT.  C.  Q.  B.  218,  per  McLean,  J. ;  see  also  Prince  v. 
Moore,  14  U.  C.  C.  P.  349.  Possession  is  prima  facie  evidence  of  title:  Eccles 
etal  v.Paterson  et  al,  22  U.  C.  Q.  B.  \61 ;  Hunter  v.  Farr  et  al,  23  U.  0.  Q.  B. 
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1.  (6)  The  action  of  Ejectment  shall  be  commenced  by  How  action 
Writ,  (c)  directed  to  the  person  in  possession  by  name,  (d)  menced. 
and  to  all  persons  entitled  to  defend  the  possession  of  the 

324 ;  Henderson  v.  Morrison,  18  TT.  C.  C.  P.  221.  A  person  in  possession  of  land 
without  other  title  has  a  devisable  interest :  Asher  et  ux.  v.  Whitlock,  L.  K. 
1  Q.  B.  1.  One  who  occupies  as  his  own  land  belonging  to  another,  and  before 
the  expiration  of  twenty  years  becomes  tenant  to  the  latter  of  lands  adjacent 
to  the  land  so  occupied,  does  not  thereby  change  the  character  of  his  posses- 
sion :  Dixon  v.  Baby  et  al,  L.  R.  1  Ex.  259.  Offer  to  purchase  held  sufficient  to 
support  plaintiff's  title  against  defendant:  Penlingtonv.  Brownlee,  28  U.C.  Q.B.  189. 
There  was  at  one  time  much  doubt  as  to  the  right  to  try  a  question  of  boundary 
in  ejectment,  the  Queen's  Bench  holding  that  there  was  the  right:  Irwin  v.  Sager, 
21  U.  C.  Q.  B.  373  ;  s.  c.  22  U.  C.  Q.  B.  22 ;  Sexton  v.  Paxton,  21  U.  C.  Q.  B.  389 ; 
Boules  v.  Taughney,  lb.  391 ;  and  the  Common  Pleas  the  reverse :  Lund  v.  Savage, 
12  U.  0.  C.P.  143.  But  the  view  of  the  Queen's  Bench  has  since  been  sustained  by 
the  court  of  Error  and  Appeal :  Sexton  v.  Paxton,  9  U.  C.  L.  J.  207  ;  also  Hunter  v. 
JBaptie  et  al,  23  U.  C.  Q.  B.  43.  Ejectment  will  not  lie  for  pews  in  a  church : 
Jiidoul  v.  Harris,  17  U.  C.  C.  P.  881.  County  courts  have  jurisdiction  in  ejectment 
in  certain  cases :  see  Stat.  23  Vic.  cap.  43. 

(b)  Taken  from  C.  L.  P.  Act  1856,  s.  220,  the  origin  of  which  was  Eng.  Stat. 
15  &  16  Vic.  cap.  76,  s.,168.  Founded  upon  the  first  report  of  the  Common  Law 
Commissioners,  s.  90.   This  section  is  prospective:  Doe  d.  Smith  v.  Roe,  8  Ex.  127. 

(c)  An  infant  plaintiff  may  sue  out  a  writ  in  his  own  name,  but  after  appear- 
ance entered  he  cannot  take  any  further  step,  such  as  giving  notice  of  trial,  with- 
out having  a  next  friend  appointed:  Campbell  v.  Mathewson,  5  Prac.  R.  91.  A 
lessee  may  maintain  ejectment  before  entry:  Cleveland  v.  Boice  et  al,  21  U.  C. 
Q.  B.  609. 

{d)  Persons  in  actual  possession  are  intended.  Mere  constructive  possession, 
where  the  land  is  in  truth  vacant,  will  not  suffice :  Doe  d.  White  v.  Roe,  8  Dowl. 
P.  C.  71.  But  where  a  party  though  removed  from  off  the  premises  had  left 
beer  in  the  cellar  of  a  house  on  the  prentises,  he  was  considered  in  actual  pos- 
session :  Savage  v.  Dent,  2  Str.  1064.  Not  so,  however,  when  he  had  locked  up 
the  house  without  leaving  any  property  on  the  premises :  Doe  d.  Lord  Darlington 
v.  Cock  et  al,  4  B.  &  C.  259.  A  house  in  fact  untenantable  and  empty  cannot 
be  looked  upon  as  being  in  the  actual  possession  of  any  body :  Doe  d.  Schovell 
v.  Roe,  3  Dowl.  P.  C.  691.  Nor  land  if  the  house  thereon  has  been  pulled 
down  :  Doe  d.  Norman  v.  Roe,  2  Dowl.  P.  C.  399-428.  Where  there  are  several 
houses  on  the  premises,  some  occupied  and  others  not,  the  court  may  give  special 
directions  as  to  the  latter:  Doe  d.  Chippindale  et  al  v.  Roe,  7  C.  B.  125.  But 
proceedings,  as  on  a  vacant  possession,  cannot  be  had  unless  it  clearly  appear 
that  the  premises  are  really  vacant :  Doe  d.  Burrows  v.  Roe,  7  Dowl.  P.  C.  326 ; 
Doe  d.  Timothy  v.  Roe,  8  Scott,  1 26.  Service  of  a  writ  in  the  case  of  a  vacant  pos- 
session addressed  to  the  assignees  and  personal  representatives  of  S.  B.  deceased, 
by  posting  copies  on  the  premises,  held  good :  Harrington  v.  Bytham,  2  C.  L.  R. 
1033.  Ejectment  may  be  maintained  successfully  against  a  railway  company :  Doe 
d.  Hutchinson  v.  Tile  Manchester,  Bury  &  Rossendale  Railway  Co.  14  M.  &  W.  687  : 
Gall  et  al  v.  The  Erie' and  Niagara  Railway  Co,  19  U.  C.  C.  P.  357  ;  but  not  after 
arbitration  as  to  the  land  taken,  and  payment  or  tender  of  the  amount  awarded : 
Doe  d.  Armitstead  v.  The  North  Staffordshire  Railway  Co.  16  Q.  B.  526;  Doe  d. 
Hudson  v.  The  Leeds  and  Bradford  Railway  Co.  lb.  796  ;  Rankin  v.  The  Great 
Western  Railway  Co.  4  U.  C.  C.  P.  463 ;  Cotton  v.  The  Hamilton  and  Toronto  Rail- 
way Co.  14  U.  0.  Q.  B.  87  ;  Grimshawe  v.  The  Grand  Trunk  Railway  Co.  19  U  C 
Q.  B.  493. 
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property  claimed,  (e)  which  property  shall  be  described  in 
the  Writ  with  reasonable  certainty.  (/)    19  Vic.  c.  43,  s.  220. 


If  it  can  be  shewn  that  the  parties  served  were  really  in  possession  when 
served,  slight  errors  in  the  names  or  other  description  will  not  vitiate  the  pro- 
ceedings :  Doe  d.  Folkes  v.  Roe,  2  Dowl.  P.  C.  567  ;  Doe  d.  Frost  v.  Roe,  3  Dowl. 
P.  C.  568 ;  Doe  d.  Peach  v.  Roe,  6  Dowl.  P.  C.  62 ;  Doe  d.  Smith  v.  Roe,  lb.  629. 
The  court  has  power  to  strike  out  defences  made  by  persons  not  in  possession  by 
themselves  or  their  tenants :  section  14. 

When  a  person  is  made  defendant  who  is  not  in  possession  and  claims  no  right 
to  the  land,  he  is  entitled  on  application  to  have  his  name  struck  out:  Hall  v. 
Yuill  el  al,  2  Prac.  R.  242 ;  or  to  have  the  writ  set  aside :  Wallace  v.  Acre,  5  Prac.  R. 
142.  But  he  should  not  enter  an  appearance:  Harper  v.  Lo'mides,  15  U.  C.  Q.  B. 
430.  If  he  be  not  a  sole  defendaut,  and  the  remaining  defendant  enter  an  appear- 
ance, both  will  be  liable  for  costs :  D'Arcy  v.  White  et  al,  24  U.  C.  Q.  B  570 ;  but 
see  Kerr  v.  Waldie  et  al,  4  Prac.  R.  138.  So  each  defendant,  though  only  defending 
for  part,  is  liable  for  the  whole  costs  of  the  action :  Johnson  et  al  v.  Milk  et  al, 
L.  R.  3  C.  P.  22. 

(e)  The  present  act  changes  the  mode  of  procedure  rather  than  the  law  for  the 
recovery  of  land,  and  therefore  the  right  which  prevailed  under  the  old  practice 
to  bring  the  action  against  all  persons  found  in  possession  of  land,  without  refe- 
rence to  the  fact  whether  their  possession  is  joint  or  several,  still  exists :  Banner- 
man  v.  Dewson  et  al,  17  U.C.  C.P.  257.  A  tenant  served  with  a  writ  should  notify 
his  landlord  of  the  service :  section  50.  Heretofore  the  courts  have  refused  to 
set  aside  a  judgment  in  ejectment  against  a  tenant  who  concealed  the  proceedings 
from  his  landlord,  there  not  being  otherwise  any  evidence  of  collusion :  Ooodtitle  v. 
Badtitle,  4  Taunt.  820.  It  was  said  to  the  landlord,  "  if  your  tenant  has  done  you 
wrong,  that  is  a  matter  between  you  and  him :"  lb.  If  premises  be  let  to  A.  and  he 
sublet  to  B,  C,  and  D,  and  these  latter  be  in  possession,  the  writ  should  be  directed 
to  them  as  well  as  to  A :  Doe  d.  Lord  Darlington  v.  Cock  et  al,  4  B.  <fc  C.  259. 
Where  the  writ  has  not  been  directed  to,  but  has  been  served  on  the  tenant  in 
possession,  it  is  questionable  whether  the  tenant  can  apply  to  set  aside  the  writ 
as  irregular :  Thompson  v.  Slade,  25  L.  J.  Ex.  306.  However,  if  instead  of  making 
application  for  that  purpose  he  apply  for  particulars  or  for  other  information,  and 
allow  ten  days  to  elapse,  he  will  be  deemed  to  have  waived  the  irregularity,  sup- 
posing it  be  such,  and  his  application  should  then  be  not  to  set  aside  the  writ  but 
to  be  allowed  to  appear  and  defend  according  to  section  9,  which  provides  for  an 
appearance  of  persons  not  named  in  the  writ :  lb.  It  is  enacted  that  the  writ 
shall  be  directed  to  the  "persons"  in  possession,  <fcc  Whether  a  mere  servant 
in  possession  who  claims  neither  estate  nor  interest  in  the  premises  can  be  made 
defendant,  is  not  clear :  see  Parsons  v.  Ferriby,  26  U.  C.  Q.  B.  380.  But  this  much 
is  dear,  viz.,  that  if  the  person  served,  though  a  servant,  assent  to  the  character 
of  a  tenant  and  appear  to  the  action,  that  assent,  coupled  with  the  appearance, 
will  be  sufficient  evidence  to  go  to  the  jury:  Doe  d.  James  et  al  v.  Stanton,  2  B. 
<fe  Al.  371.  "  It  is  sufficient  to  subject  a  party  to  the  action  that  he  has  a  visible 
occupation  of  the  premises,  and  it  is  not  necessary  that  he  should  have  such  an 
interest  as  to  enable  him  to  maintain  trespass.  When  a  servant  is  served  with  a 
notice  of  ejectment,  as  tenant  in  possession,  it  is  competent  to  him  to  explain  his 
situation,  and  so  to  set  the  other  party  right  or  to  mislead  him.  If  he  adopt  the 
latter  course  it  is  very  possible  that  a  jury  may  think  that  he  ought  to  be  con- 
sidered as  the  tenant  in  possession  :  lb.  per  Bayley,  J.  Where  there  are  several 
persons  in  possession  there  may  be  an  action  against  all,  or  an  action  against  each, 
but  if  the  title  of  all  be  identical,  plaintiff  may  be  ordered  to  consolidate :  Grim- 
stone  v.  Burgers  et  al  d.  Lord  Qower  et  al,  Barnes,  176 ;  Thrustout  d.  Jones  y. 
Menlon,  10  B.  <fc  C,  110. 

(/)  A  description  sufficient  to  identify  the  land  the  subject  of  the  action  with 
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WHIT, 

2.  (gr)  The  Writ  shall  state  the  names  of  all  the  persona  Contents  of 
in  whom- the  title  is  alleged  to  he,  (A)  and  shall  command  the 
persons   to   whom   it   is   directed,    to  appear   in   the  Oourt 

the  property  described  in  the  writ  is  all  that  is  required.  This  is  what  is  meant 
by  reasonable  certainty.  The  want  of  it  will  not  nullify  the  writ,  but  only  entitle 
the  opposite  party  to  apply  for  better  particulars :  Doe  d.  Saunders  v.  Duke  of 
Newcastle,  7  T.  R.  332,  n ;  Doe  d.  Saxton  et  al  v.  Turner,  11  C.  B.  896 ;  also  section 
13.  Though  the  sufficiency  or  insufficiency  of  the  description  in  the  declaration 
under  the  old  practice  will  not  be  a  satisfactory  gnide,  yet  being  some  guide  a 
reference  may  be  made  to  the  principal  cases:  Doe.d.  Marriott  v.  Edwards,  6  C. 
&  P.  208  ;  Doe  d.  Boys  et  al  v.  Carter,  1  Y.  &  J.  492  ;  Doe  d.  Edwards  el  al  v.  Gun- 
ing  et  al,  7  A.  &  E.'240. 

(g)  Taken  from  C.  L.  P.  Act,  1856,  s.  221 ;  the  origin  of  which  was  Eng.  Stat. 
15  &  16  Vic.  cap.  76,  s.  169.  Founded  upon  the  first  report  of  the  Common  Law 
Commissioners,  section  91. 

(A)  These  words  correspond  with  section  195  of  the  Irish  C.  L.  P.  Act  16  &  17 
Vic.  cap.  113,  under  which  it  was  held  that  a  husband  seized  of  lands  in  right  of 
his  wife  might  eject  for  non-payment  of  rent  in  his  owe  name,  and  that  the  wife  is 
not  a  necessary  party  to  the  record :  Holmes  v.  Hennegan,  28  L.  T.  Kep.  25.  And, 
per  Monahan,  C.  J.,  "  I  believe  for  the  last  century  no  one  has  doubted  but  that 
the  husband  has  such  an  estate  in  the  lands  of  the  wife  as  to  enable  him  to  make 
a  lease  of  the  wife's  lands  for  the  purpose  of  bringing  an  ejectment.  The  present 
statute  does  not  alter  the  law,  and  therefore  we  must  allow  the  cause  shown  with 
costs."  But  see  Con.  Stat.  TJ.  C.  cap.  73,  s.  13.  It  was  held  that  a  guardian 
appointed  to  an  infant  estate  under  our  statute  8  Geo.  IV.  cap.  6,  s.  2,  may  bring 
ejectment  for  the  purpose  of  trying  the  infant's  title:  Doe  d.  Atkinson  v.  McLeod, 
8  U.  C.  Q.  B.  344.  But  he  must  proceed  as  guardian  in  the  name  of  the  ward : 
Exnsey  v.  Newcombe,  17  U.  C.  C.  P.  99.  Under  the  old  law,  when  a  doubt  arose 
as  to  whether  the  title  was  in  one  of  several  parties,  it  was  usual  to  insert  several 
demises.  There  is  nothing  now  to  prevent  title  being  alleged  in  several  plaintiffs, 
"  or  some  or  one  of  them:"  Elliss  v.  Elliss,  E.  B.  &  E.  81.  But  although  not  so 
alleged,  it  would  seem  from  the  peculiar  wording  of  several  sections  of  this  act 
agreeing  with  sections  of  the  repealed  act  14  &  15  Vic.  c.  114,  that  one  of  several 
plaintiffs  may  recover:  Butler  et  al  v.  Donaldson,  10  TJ.  C.  Q.  B.  643.  By  this  sec- 
tion it  is  made  necessary  to  name  in  the  writ  all  the  persons  in  whom  ■''  title  is 
alleged,"  and  under  a  subsequent  section  it  is  made  necessary  to  attach  to  the 
writ  a  notice  of  the  "nature  of  the  title:"  section  4.  Where  there  are  several 
plaintiffs  claiming  each  an  undivided  interest,  it  is  not  necessary  that  they  should 
prove  a  joint  title,  or  any  privity  between  them,  but  they  may  maintain  the  action 
in  their  joint  names  upon  separate  titles :  Butler  et  al  v.  Donaldson,  10  D.  C.  Q.  B. 
643 ;  Young  et  al  v.  Scobie,  lb.  372 ;  Bradley  et  al  v.  Terry,  20  U.  C.  Q.  B.  563. 
Where  several  plaintiffs  claim  jointly,  but  title  is  not  proved  in  all  of  them,  there 
will  be  a  verdict  for  those  plaintiffs  who  prove  title  and  for  defendant  against  the 
others :  Wilson  v.  Baird,  1 9  U.  C.  C.  P.  98.  An  amendment  ought  not  to  be  allowed 
after  entry  of  the  record  for  trial,  by  striking  out  all  the  names  in  the  summons 
in  ejectment  and  substituting  a  new  set  therefor :  Robinson  v.  Bell,  9  U.  C.  C.  P. 
21.  But  in  ejectment  by  mortgagee  of  devisee  against  heir-at-law,  in  which  the 
question  was  as  to  the  competency  of  the.  testator  to  make  a  will,  it  appeared  at 
the  trial  that  the  legal  estate  was  in  two  trustees,  the  devisee,  having  an  equitable 
estate  only ;  an  amendment  was  allowed  by  the  addition  of  the  names  of  the  two- 
trustees,  they  being  present  in  court  and  consenting  to  be  parties :  Blake  et  al  v. 
Done,  7  H.  &  N.  465. 
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from  which  it  is  issued,  (/)  within  sixteen  days  after  service 
thereof,  (£)  to  defend  the  possession  of  the  property  sued  for, 
or  such  part  thereof  as  they  may  think  fit,  (i)  and  it  shall 
contain  a  notice  that  in  default  of  appearance  they  will  be 
turned  out  of  possession,  (m) 

Teste  and  3.  (n)  The  Writ  shall  bear  teste  of  the  day  on  which  it 
offloo'to  hat  issues>  (°)  an(*  s^a^  be  issued  out  of  the  proper  office  in  the 
issue.  County  wherein  the  lands  lie,  (p)  and  shall  be  in  force  for 

three  months,  (q)  and  shall  be  in  the  form  No.  1,  or  to  the 
Duration  like  effect,  (r)  and  the.  name  and  abode  of  the  Attorney 
tents™.       issuing  the  same  (s)  or  (if  no  Attorney)  the  name  and  resi- 


( j)  Mode  of  appearance :  Bee  section  8. 

(k)  In  computing  the  sixteen  days  allowed  to  a  defendant  to  appear,  the  day 
of  service  must  be  excluded:  Scott  v.  Dickson,  1  Prac.  R.  366;  Montgomery  v.  Brown, 
et  al,  2  IT.  C.  L.  J.  N.S.  72;  Stanton  v.  Brittle,  1  F.  &  F.  468.  No  additional  time 
is  given  by  reason  of  the  last  of  the  sixteen  days  being  a  Sunday :  Clint  v.  Cawley, 
4  Prac.  E.  87 ;  contra.  Adshead  v.  Upton,  lb.  88,  note. 

(I)  The  par.ty  appearing  may  limit  his  defence  to  part  of  the  property  des- 
cribed in  the  writ:  section  12.   ' 

(m)  The  want  of  this  notice  would,  it  is  apprehended,  make  the  writ  irregular. 

(m)  Taken  from  the  latter  part  of  section  221  of  C.  L.  P.  Act  1856 ;  the  origin 
of  which  is  Eng.  Stat  15  &  16  Vic.  cap.  76,  s.  169.  Founded  upon  the  first  report 
of  the  Common  Law  Commissioners,  section  91. 

(o)  See  note  q  to  section  11  C.  L.  P.  Act. 

(p)  Before  this  act  the  law  was  "otherwise:  see  Passmore  v.  Smith,  1  Prac.  E. 
318.  A  writ  issued  from  a  county  other  than  that  in  which  the  lands  lie,  though 
not  a  nullity,  may  be  set  aside  on  application  to  a  judge  in  chambers:  The  Metro- 
politan Building  Society  v.  McPherson,  2  U.  C.  L.  J.  228,  per  Burns,  J.  But  when 
defendants  appeared  and  allowed  issue  to  be  found  in  a  county  other  than  that  in 
which  the  land  was  situate  the  court  refused  to  interfere,  leaving  defendants  to 
their  remedy  by  writ  of  error  when  judgment  was  entered :  The  Trust  and  Loan 
Co.  of  Canada  v.  Stevens,  2  Prac.  E.  60.  The  venue  in  ejectment  is  of  course  local : 
McKindsey  v.  Johnston,  14  U.  C.  Q.  B.  209 ;  and  is  shown  by  the  description  of 
the  premises  in  the  body  of  the  writ  and  not  by  the  marginal  note :  Biddell  v. 
Briar,  2  Cham.  E.  198.  But  the  court  or  a  judge  may  order  the  trial  to  take 
place  in  any  county  other  than  that  in  which  the  venue  is  laid :  section  23,  C.  L. 
P.  Act. 

(q)  i.  e.  Three  calendar  months :  Con.  Stat.  IT.  C.  cap.  2,  s.  13.  As  the  service 
of  the  writ  need  not  necessarily  be  personal,  no  provision  is  made  for  the  renewal 
of  the  writ  as  in  the  case  of  writs  of  summons  in  personal  actions :  section  21  C. 
L.  P.  Act. 

(»•)  When  the  legislature  prescribe  a  form  of  procedure  it  should  not  be 
departed  from,  unless  for  some  good  reason:  see  note  c  to  section  53  C.  L.  P.  Act. 

(s)  The  writ  should  be  endorsed  with  the  name  and  abode  of  the  attorney 
actually  suing  out  the  same,  whether  he  sues  out  the  same  as  agent  of  the  attorney 
or  as  himself  attorney  for  the  claimant:  Webster  v.  Gore,  4  Prac.  E,  169  ;  Eee  fur- 
ther section  12  C.  L.  P.  Act,  and  notes  thereto. 


8.  4.]  NOTICE  OF   CLAIMANT'S   TITLE.  511 

dence  of  the  party  (r)  shall  be  endorsed  thereon,  in  like 
manner  as  the  endorsements  on  Writs  of  Summons  in  a 
personal  action,  (w)  and  the  same  proceedings  may  be  had  to 
ascertain  whether  the  Writ  was  issued  by  the  authority  of  the 
Attorney  whose  name  appears  indorsed  thereon,  and  who  and 
what  the  Claimants  are,  and  their  abode,  and  as  to  staying 
the  proceedings  upon  Writs  issued  without  authority,  as  in 
the  case  of  Writs  in  personal  actions,  (v)  19  Vic.  c.  43, 
s.  221. 

NOTICE. 

4-  (a)  To  the  Writ  and  to  every  copy  thereof  served  on  Notice  of 
any  party,  shall  be  attached  a  notice  of  the  nature  of  the  title  title  to  be 
intended  to  be  set  up  by  the  Claimant,  as  for  example,  by  the  writ, 
grant  from  the  Crown,  or  by  deed,  lease  or  other  conveyance 
derived  from  or  under  the  grantee  of  the  Crown,  or  by  mar- 
riage, descent  or  devise,  stating  to  or  from  whom,  or  by  length 
of  possession,  or  otherwise,  (&)  according  to  the  nature  of  the 

(t)  See  note  u  to  section  13  C.  L.  P.  Act. 

(m)  The  indorsements  will  be  amendable,  it  ia  presumed,  in  the  same  manner 
as  in  personal  actions:  see  section  48,  C.  L.  P.  Act.  In  ejectment  the  courts  have 
always  been  liberal  in  allowing  amendments :  see  Doe  d  Simpson  v.  Hall,  5  M.  & 
G.  795  ;  Doe  d.  Parsons  v.  Heather,  8  II.  &  "W.  158  ;  Doe  d.  Wilton  et  ux,  v.  Beck  et 
al,  22  L.  J.  C.  P.  6  ;  Doe  d.  Bacon  et  al  v.  Brydges,  1D.AL.  954 ;  Doe  d.  Babbits  et 
al  v.  Welch,  4  D.  &  L.  .115 ;  Doe  d.  Sinclair  v.  Arnold,  H.  T.  4  Vic.  MS.  R.  &  H. 
Dig.  "  Amendment,"  II.  8  ;  Doe  d.  Ausrnan  v.  Munro,  1  IT.  C.  Q.  B.  160. 

(«)  See  section  50,  C.  L.  P.  Act,  and  notes  thereto. 

(a)  Taken  from  C.  L.  P.  Act  1856,  section  222,  which  in  that  act  was  a  new 
and  original  provision. 

(6)  The  object  of  this  section  is  to  render  it  obligatory  upon  a  claimant  in 
ejectment  to  make  known  to  defendant  the  title  intended  to  be  set  np  by  plaintiff, 
so  that  defendant  may  with  the  least  possible  expense  prepare  himself  to  meet  it. 
A  similar  principle  is  involved  in  section  8,  which  makes  it  necessary  for  defen- 
dant to  inform  plaintiff  of  the  grounds  of  defence  intended  to  be  relied  upon  by 
the  former.  The  manifest  design  of  both  enactments  is  that  neither  party  to  a 
suit  shall  be  kept  in  ignorance  of  the  case  intended  to  be  set  up  by  his  adversary. 
A  writ  which  informs  a  defendant  that  pUintiff  claims  the  land  of  which  he  ia  in 
possession  gives  no  tangible  information.  The  bare  issue  of  a  writ  of  itself 
show3  that  the  party  iasuing  it  advances  aome  claim.  But  it  is  only  just  that  a 
defendant  should  be  informed  not  merely  that  a.  claim  ia  advanced,  but  the 
grounds  upon  which  that  claim  is  based,  i.  e.  claimant's  title.  In  the  absence  of 
such  information  defendant  ia  left  to  conjecture  the  probable  grounds  of  claim, 
against  some  of  which  he  at  great  expense  prepares  to  defend  himself,  but  which 
at  the  trial  may  turn  out  to  be  wholly  imaginary.  This  of  itself  would  be  a 
hardship  upon  a  defendant  in  any  action,  but  in  ejectment  where  there  are  no 
pleadings  would  be  a  positive  injustice.  It  is  however  only  necessary  to  state 
how  the  party  claims,  as  by  conveyance,  descent,  Ac,  and  from  whom  without 
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Claimant's   title,   stating   it  with   reasonable   certainty,   (c) 
19  Vic.  c.  43,  s.  222. 
=   v    ,•  5.  f<?)  Such  notice  shall  not  contain  more  than  one  mode 

Such  notice         "     V    / 

limited  to     jn  whi0h  title  is  set  up,  without  leave  of  the  Court  or  a 

one  claim  r7 

of  title.        Judge,  (e)  and  at  the  trial  the  Claimant  shall  be  confined  to 

exhibiting  the  whole  chain  of  title:  section  5,  and  notes.  Claimant  is  confined  to 
proof  of  the  title  stated  in  his  notice:  section  5  of  this  act.  It  wasat  one  time 
held  that  a  judge  at  nisi  prius  had  no  power  to  amend  a  notice  of  title:  Morgan 
et  al  v.  Cook  et  al,  18  U.  C.  Q.  B.  599.  But  it  is  now  otherwise  held:  Chadsey  v. 
Ransom,  17  U.C.  C.P.  629 ;  Parsons  v.  Ferriby,  26  U.  C.  Q.B.  380.  Where  plaintiff 
claimed  the  land  as  part  of  lot  6,  and  defendant  defended  first  as  part  of  lot  5, 
and  no  notices  of  title  were  attached  to  the  writ,  it  was  held  that  plaintiff  .was 
not  bound  to  prove  title  to  lot  6 :   Cascaden  v.  Conway,  17  U.  C.  Q.  B.  598. 

(c)  Though  the  notice  to  be  annexed  to  the  writ  may  be  very  general  in  its 
terms,  it  must  be  neither  vague  nor  obscure.  A  compliance  with  the  spirit  and 
intention  of  the  section  must  be  made.  Defendant  may  if  necessary  have  an 
order  for  particulars:  Watson  et  al  v.  Brewer,  i  Prac.  R.  202.  A  plaintiff  in 
ejectment  having  under  the  old  law  opened  his  case  as  heir-at-law  of  the  pat- 
entee, was  not  allowed  to  change  his  ground  and  show  himself  entitled  under 
the  statute  of  limitations:  McKinley*?.  Bowbeer,  11  U.  C.  Q.  B.  86.  So  where 
since  this  act  the  plaintiff  claimed  as  devisee  of  F.  and  defendant  under  a  sheriff's 
deed  of  F's  lands,  it  was  held  that  plaintiff  could  not  in  answer  rely  upon  the 
statute  of  limitations :  Fields  v.  Livingston  et  al,  17  U.  C.  C.  P.  15.  So  where  plain- 
tiff claimed  by  direct  chain  from  the  patentee  of  the  crown,  and  defendant  under  a 
lease,  it  was  held  that  plaintiff  could  not  in  answer  rely  upon  a  forfeiture  of  the 
lease,  not  having  set  out  the  forfeiture  in  his  notice  of  title:  Pettigrew  v.  Doyle, 
17  U.  C.  C.  P.  34 ;  affirmed  in  appeal,  lb.  459.  This  doctrine  applies  to  a  plaintiff 
claiming  to  avoid  his  lease  on  the  ground  of  infancy:  Hartshorn  v.  Farley, 
19  U.  C.  C.  P.  139.  It  is  the  duty  of  the  judge  at  the  trial  to  prevent  the 
plaintiff  in  reply  setting  up  a  case  which  he  did  not  set  up  at  first  as  part  of  his 
case :  Orser  v.  Vernon,  14  U.  C.  C.  P.  573.  But  an  objection  that  the  title  relied 
on  is  not  the  same  as  that  mentioned  in  the  notice,  will  not  be  allowed  after  the 
trial :  Penlington  v.  Brownlee,  28  U.  C.  Q.  B.  189.  Interrogatories  referring  to  the 
defence  will  not  be  allowed  in  an  action  of  ejectment :  West  v.  Holmes,  3  U.  C.  L.  J. 
72 ;  but  see  Phillpotts  v.  Harrison,  4  U.  C.  L.  J.  86.  As  to  interrogatories  refer- 
ring tO' plaintiff's  title  in  a  personal  action :  see  Finney  v.  Forwood  ei  al,  L.  R.  1  Ex. 
6 ;  The  Derby  Commercial  Bank,  Limited,  v.  Lumsden  ei  al,  L.  R.  5  C.  P.  1 07  ;  see 
further  note  q  to  section  190  of  C.  L.  P.  Act.  Quosre.  May  interrogatories  be 
administered  in  ejectment  now  that  separate  provision  is  made  for  the  action  and 
no  provision  for  administering  interrogatories :  see  note  a  to  section  1. 

(i)  Taken  from  latter  part  of  C.  L.  P.  Act,  1856,  section  222,  which  in  that  act 
was  new  and  original. 

(e)  Claimant  may  set  up  any  number  of  conveyances  from  the  grantee  of  the 
crown  of  respective  portions  of  land  claimed,  such  being  but  one  mode  of  set- 
ting up  title :  Grimshaw  v.  White  et  al,  12  U.C.  C.P.  521.  Where  plaintiff,  an  execu- 
trix, claimed  title  by  virtue  of  "  a  mortgage  made  by  the  defendant,"  held  that 
she  was  not  restricted  to  proof  of  a  mortgage  to  herself,  but  might  show  one  to  her 
testator :  Skeahon  v.  Whelan,  24  U.  C.  Q.  B.  174.  Defendant  appiied  ex  parte  for 
leave  to  state  in  the  notice  of  his  title  required  by  this  section  not  only  a  paper 
title  from  the  crown,  through  various  parties  to  himself,  but  also  a  possessory 
title  by  kngth  of  possession  in  himself  and  others,  through  whom  he  claimed, 
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proof  of  the  title  set  up  in  the  notice ;  (/)  but  the  Claimant 
shall  not  be  required  to  set  out  in  such  notice  the  date  or 
particular  content  of  any  Letter  Patent,  Deed,  Will  or  other 
instrument  or  writing,  which  shows  or  supports  his  title,  or  the 
date  of  any  marriage  or  death,  unless  it  be  specially  directed 
by  order  of  the  Court  or  a  Judge.  (ff~)    19  Vic.  c.  43,  s.  222. 

SERVICE. 

6.  (K)  The  Writ  shall  be  served  in  the  same  manner  as  a  Service  of 

Writ 

■declaration  in  Ejectment  was  formerly  served,  (i)  or  in  such 

and  to  set  up  in  his  defence  hoth  of  said  modes  of  title.  The  application  was 
founded  upon  an  affidavit  of  the  defendant  that  he  could  establish  a  good  posses- 
sory title  for  over  twenty  years  through  the  person  from  whom  deponent  pur- 
chased ;  that  he  could  also  establish  a  good  paper  title  to  the  same  land  from  the 
crown,  through  various  persons  to  himself,  deponent ;  that  it  would  tend  to  the 
accomplishment  of  justice  if  he  should  be  allowed  to  state  in  the  notice  required 
to  be  filed  with  his  appearance  both  of  the  said  modes  of  making:  title  "he  being, 
desirous  of  establishing  a  paper  title,  but  lest  he  should  fail  in  his  defence  from 
being  unable  to  procure  the  witnesses  necessary  to  prove  all  such  paper  title,  he 
desires  to  set  up  also  his  title  by  possession."  An  order  was  made  absolute  in 
the  first  instance :  Todd  v.  Cann  et  al,  2  U.  C.  L.  J.  232,  per  Barns,  J.  No  amend- 
ment can  be  allowed  so  as  to  enable  a  claimant  to  set  up  grounds  of  claim  other 
than  such  as  are  specified  in  his  notice.:  Morgan  et  al  v.  Cook  et  al,  18  U.  C. 
Q.  B.  699. 

(/)  But  still  is,  subject  to  what  is  stated  in  note  c  to  section  4,  at  liberty  by 
any  means  in  his  power  to  defeat  the  title  set  up  by  his  opponent ;  Canada  Com- 
pany v.  Weir,  1  V.  C.  C.  P.  341. 

(g)  It  is  only  necessary  to  state  how  the  party  claims,  as  by  conveyance,  des- 
cent, <fcc,  and  from  whom,  without  exhibiting  the  whole  chain  of  title :  Coltman 
et  al  v.  Brown,  16  TJ.  C.  Q.  B.  133.  But  in  ejectment  for  breach  of  covenant  con- 
tained in  a  lease,  the  particular  covenant  and  the  particulars  of  the  breach  should 
be  specified  in  general  terms :  Kenny  et  al  v.  Shaughnessy,  3  U.  C.  L.  J.  29 ;  see 
also  Doe  d.  Birch  v.  Phillips,  6  T.  R.  597. 

(A)  Taken  from  C.  L.  P.  Act  1856,  section  223  ;  the  origin  of  which  was  Eng. 
Stat.  15  (fe  16  Vic.  cap.  76,  s.  170.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  92. 

(i)  It  is  enacted  that  the  writ  shall  be  served  in  the  same  manner  as  a  declaration 
in  ejectment  was  formerly  served.  This  provision  is  similar  to  that  of  repealed  Stat. 
14  &  15  Vic.  cap.  114,  s.  2,  which  enacted  that  the  writ  should  be  served  "  in  the 
same  manner  as  a  declaration  in  ejectment  is  at  present  served."  Of  the  section 
here  annotated  it  may  be  said,  as  has  been  said  of  the  repealed  enactment,  that  a 
good  deal  of  difficulty  will  and  must  inevitably  arise  upon  so  loose  an  expression 
as  that  already  quoted :  Riddell  v.  Briar,  2  Cham.  R.  201,  per  Burns,  J.  The 
repealed  statute  declared  that  the  writ  should  be  served  "  in  the  same  manner" 
as  the  "declaration,"  not  "declaration  and  notice,"  the  latter  of  which  under  the 
former  practice  required  explanation  at  the  time  of  service.  It  was  consequently 
held  under  Stat  14  <fc  15  Vic.  cap.  114,  that  service  of  the  writ  without  explana- 
tion of  its  contents  was  sufficient:  Riddell  v.  Briar,  2  Cham.  R.  201.  The  writ 
itself  now  says  all  that  is  necessary  to  be  said  by  way  of  explanation :  Fothergill 
v.  While,  14  L.  T.  U.S.  768 ;  see  also  Edwards  y.  Griffith,  15  C.B.  397.  It  may  be 
33 
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manner  as  the  Court  or  a  Judge  may  order.     19  Vic.  c.  43, 
s.  223. 

served  during  the  long  vacation  between  1st  July  and  21st  August:  Doe  d  Shortls 
v.  Roe,  2  Cham.  R.  106.  The  words  "in  the  same  manner"  mean  that  service 
upon  a  wife,  child,  servant,  agent,  or  other  person,  which,  in  the  case  of  a  declara- 
tion and  notice,  would  have  been  good  service,  shall  under  this  act  be  a  sufficient 
service  of  the  writ.    Thus : 

As  to  a  sole  defendant. 
1.  Personal  service.    The  object  of  service  in  any  case  is  to  notify  defendant  of 
intended  proceedings  against  him.    Personal  service  when  it  can  be  effected  is 
always  to  be  preferred,  and  is  obviously  the  most  satisfactory  mode  of  bringing 
the  proceeding  to  the  notice  of  the  party.    Of  this  fact  it  is  always  necessary  to 
satisfy  the  court  with  a  view  to  ulterior  proceedings.     In  ejectment  a  prominent 
feature  of  personal  Berviee  is,  that  it  will  be  good  though  not  effected  npori  the 
premises  sought  to  be  recovered :  Savage  v.  Dent,  2  Str.  1064 ;  Doe  d.  Darnell  v. 
Woodroffe.  7  Dowl.  P.  C.  494.    There  may  be  personal  service,  though  the  writ 
be  not  placed  in  the  corporal  possession  of  defendant.    Thus  if  with  full  notice  of 
the  intention  of  the  party  trying  to  effect  the  service  defendant  designedly  thwart 
him  by  refusing  to  have  anything  to  do  with  the  writ  or  otherwise  misconduct 
himself  with  a  similar  intent:  Halsal  v.   Wedgwood,  Barnes.  174;  Bagshaw  d. 
Ashton  v.  Toogood,  lb.  185;  Short  d  Mimes  v.  King,  lb   188;  Fenn  d  Knights  v. 
Dean,  lb.   192;  Doe  d.  Visger  v.  Roe.  2  Dowl.  P.  C.  449;  Doe  4.  Frith  v.  Roe', 
3  Dowl.  P.  C.  669 ;  Doe  d    Ross  v.  Roe,  7  Scott,  646 ;  Doe  d.  Hunter  v.  Roe, 
6  Dowl.  P.  C.  653;  Doe  d  Colson  v.  Roe.  6  Dowl.  P.  C.  765;   Doe  d  Lowndes  v 
Roe,  7  M.  &  W.  439;  Doe  d.  Roberts  tj.  Roe,  6  Scott  N.  R.  833 ;  Doe  d.  Clifton  v. 
Roe,  7  Jur.  701 ;  Doe  d.  Hellier  v.  Roe,  lb  800;  Doe  d.  Mann  v.  Roe,  11  M.  &  W. 
77 ;  Doe  d.  Hope  et  al  v.  Roe,  3  C.  B.  770.   Where  personal  service  has  been  effected 
and  default  is  made  in  appearance,  judgment  may  be  signed  upon  filing  the  writ 
together  with  an  affidavit  of  service:  R.  G.  pr.  92.    But  if  the  service  effected 
do  not  amount  to  personal  service,  then  before  signing  judgment,  leave  must  be 
obtained  by  a  rule  of  court  or  judge's  order:  lb.     This  requirement  is  analogous 
to  the  old  practice  of  moving  for  judgment  against  the  casual  ejector.    Whenever 
the  Bervice  was  personal  the  rule  for  judgment  was  absolute,  in  the  first  instance. 
In  other  cases  the  rule  was  nisi  only.     It  might  be  a  question  under  this  section 
whether  a  service  not  personal  must  not  be  authorized  by  the  court  or  a  judge 
before  such  service  is  made,  in  which  case  the  application  should  be  supported  by 
affidavit  of  inability  to  effect  personal  service.   There  are  many  analogous  rules  of 
practice.    Had  the  act  read  "  a  judge  shall  approve  and  by  order  confirm,"  there 
would  be  no  doubt  that  the  order  intended  ought  to  be  made  after  service.    Fur- 
ther as  to  what  constitutes  personal  service  see  note  v  to  section  16,  C.  L.  P.  Act. 

2.  Service  upon  the  wife.  Before  moving  for  an  order  or  rule  for  judgment  it 
will  be  necessary  to  show  some  service  which  if  not  personal  would  be  considered 
sufficient  in  the  case  of  an  ejectment  under  the  old  practice.  Service  upon  the 
wife  of  defendant  if  living  with  him  will  be  sufficient.  And  if  the  wife  be  living 
with  her  husband  at  the  time  of  service  it  is  immaterial  whether  she  reside  upon 
the  premises  sought  to  be  recovered  or  elsewhere,  the  only  test  being  her  resi- 
dence with  her  husband.  Service  under  such  circumstances  raises  a  very  strong 
presumption  that  the  husband  has  been  made  acquainted  with  the  proceeding. 
In  these  eases  the  fact  of  Such  residence  and  place  of  service  should  be  made  to 
appear  on  affidavit:  Doe  d  Morland  v.  Bayliss,  6  T.  R.  7G5 ;  Qoodright  d  Wad- 
dinglon  v.  Thruslout,  2  W.  Bl.  800 ;  Jenny  d.  Preston  et  al  v.  Cutis,  1  B.  &  P.  N.  R. 
308 ;  Doe  d.  Wingfield  v.  Roe,  1  Dowl.  P.  C.  693 ;  Doe  d.  Boullott  v.  Roe.  7  Dowl. 
P.  C.  463 ;  Doe  d.  Marquess  of  Bath  v.  Roe.  lb  692  ;  Doe  d.  Grove  v.  Roe,  8  Jur. 
338 ;  Doe  d-  Orange-  v.  Roe,  1  Dowl.  N.S.  274 ;  Doe  d.  Croley  v.  Roe,  2  Dowl. 
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N.S.  344 ;  Doe  d.  (#oy»  et  al  v.  Roe,  4  C.  B.  256 ;  Doe  y.  Roe,  17  L.  J.  Ex.  176. 
If  the  wife,  with  a  full  knowledge  of  the  intention  of  the  party  to  serve  her,  of 
her  own  wrong  and  by  her  own  misconduct  wilfully  prevent  the  service  from 
being  completed,  the  service  notwithstanding  may  be  held  sufficient:  see  Doe  d. 
Dry  v.  Roe,  Barnes,  178;  Miles  d  Farmer  y.  Thrustoul,  lb  180;  Doe  d.  Cour- 
tkorpe  v.  Roe,  2  Dowl.  P.  C.  441 ;  Doe  d.  George  v.  Roe,  3  Dowl.  P.  C.  541 ;  Doe  d. 
Nash  v.  Roe.  8  Dowl.  P.  C.  305.  Indeed  service  upon  a  stranger  on  the  premises 
with  a  subsequent  acknowledgment  from  the  wife  that  the  papers  had  come  to  her 
hands,  has  been  held  sufficient:  Doe  d.  The  Governors  of  the  Greycoat  Hospital 
v.  Roe,  1M.4  6.  6S7.  But  service  on  a  stranger  found  upon  the  premises  and 
not  shown  to  be  a  resident  there  is  of  itself  insufficient :  Doe  d  Story  v.  Roe, 
4  M.  &  G.  843.  Service  upon  the  widow  of  defendant,  he  being  dead  in  the  house 
at  the  time,  has  been  held  to  be  insufficient:  Doe  d.  Crouch  v.  Roe,  13  L.  J.  Q.  B. 
80.  However,  there  may  be  circumstances  under  which  service  upon  a  widow 
would  be  clearly  sufficient:  see  Doe  d.  Pamphilon  v.  Roe,  1  Dowl.  N.S.  186. 

3.  Service  on  a  son;  daughter,  or  other  member  of  the  family.  This  mode  of  ser- 
vice may  be  held  sufficient,  provided  it  can  be  shown  by  admission  of  the  tenant 
or  otherwise  that  the  paper  served  was  served  on  the  premises  and  actually 
reached  defendant :  see  Doe  d.  Cockburn  v  Roe,  1  Dowl.  P.  C.  692 ;  Doe  d. 
Prothcroe  v.  Roe,  4  Dowl.  P.  C.  385 ;  Doe  d.  Agar  v.  Roe,  6  Dowl.  P.  C.  624 ;  Doe 
d.  Fowler  v.  Roe,  11  Jur.  309;  Doe  d.  Eaton  v.  Roe,  7  Scott,  124;  Doe  d  Overy 
v.  Roe,  1  D.  <fc  L.  803;  Doe  d.  Cripps  v.  Walker.  7  Jur.  745;  Doe  d.  Harris  v. 
Roe,  1  Dowl.  N.S.  704 ;  Doe  d.  Jenkins  v.  Roe,  8  Jur.  39 ;  Doe  d.  Gibbard  v.  Roe, 
3  M.  &  G.  87 ;  Loe  d  Pattison  v.  Roe,  10  Jur.  34;  Doe  d  Farncombe  et  al  v.  Roe, 
10  Jur.  525;  Doe  d  Fowler  y.  Roe,  11  Jur.  309;  Doe  d.  Chaffey  v.  Roe,  9  Dowl. 
P.  C.  100;  Doe  d  Gingery.  Roe,  lb.  336;  Doe  d  Threader  v.  Roe,  1  Dowl.  N.S. 
261;  Doe  d  Morgan  v.  Roe,  lb.  543;  Doe  d.  Taylor  v.  Coates,  8  Jur.  20;  Doe 
d  Rovle  v.  Roe  4  C.  B.  258;  Doe  d.  Gray  v.  Roe,  5  O.S.  483;  Doe  d.  Hunter  et 
al  v.  Roe,  3  U.  C.  Q.  B.  127. 

4.  Service  on  a  servant,  agent,  clerk,  or  other  employee.  This  mode  of  service 
if  effected  on  the  premises,  and  if  there  be  reason  to  believe  that  the  defendant 
had  notice  thereof,  may  be  held  sufficient:  see  Doe  d  Baring  y.  Roe,  6  Dowl.  P. 
C.  456;  Doe  d  Fisher  y.  Roe,  2  Dowl.  N.S.  225;  D  ,e  d  Bower  y.  Roe,  lb.  923; 
Doe  d  Middleton  v.  Roe,  1  D.  &  L.  149;  Doe  d.  Read  v.  Roe,  1M.4W.  633 ;  Doe 
d  Lord  Dmorben  v.  Roe,  2  M.  <fc  W.  374 ;  Anon  6  Jur.  371 ;  Doe  d.  Dobler  v.  Roe, 
2  Dowl.  N.S.  333;  Doe  d.  Uarleighy.  Roe,  11  Jur.  18;  Doe  d.  Reynolds  y.  Roe, 
1  C.  B.  711 ;  Doe  d  Wa/son  y.  Roe,  5  C.  B.  621.  Service  upon  a  person  in  appa- 
rent possession,  who  professed  to  be  agent  of  the  tenant,  who  was  abroad,  without 
circumstances  showing  facts  whence  agency  might  be  inferred,  was  held  to  be 
insufficient:  Doe  d.  Soilage  y.  Roe,  1  Dowl.  N.S.  750;  see  also  Doe  d.  Johnson 
v.  Roe,  12  L.  J.  Q.  B.  97.  If  after  the  decease  of  defendant  a  servant,  Ac,  remain 
in  possession,  such  servant,  if  he  refuse  to  give  up  possession,  may  be  ejected  as 
a  tenant  in  possession:  Doe  d  Atkins  v.  Roe.  2  Chit.  R.  179.  Service  on  the 
managing  clerk  of  the  tenant,  who  was  an  attorney,  was  held  to  be  insufficient: 
Anon  1  Jur.  1105;  but  see  Doe  d.  Bower  v.  Roe.  2  Dowl.  N.S.  923.  Service 
on  a  tenant  of  part  of  the  premises,  who  was  not  named  in  the  writ,  held  insuffi- 
cient: The  Queen  v.  Benson,  1  Prac.  R.  221.  In  the  case  of  a  lunatic  having  a 
committee,  service  should  be  made  on  such  committee:  Anon  Loft.  401  ;  if  not, 
then  on  himself,  the  lunatic:  Doe  d  Gibbard  v.  Roe,  9  Dowl.  P.  C.  844;  Doe  d. 
Brown  v.  Roe,  6  Dowl.  P.  C.  27";  or  person  having  the  care  or  custody  of  the 

lunatic,  though  not  appointed  by  a  regular  committee:  Doe  d  v.  Roe.  7  Jur. 

725 ;  Doe  v.  Roe,  B  arnea,  190;  Doe  d.  Lord  Aylesbury  y.  Roe,  2  Chit.  R,  183. 

As  to  several  defendants. 
Service  upon  one  of  two  or  more  joint  tenants  in  possession  is  sufficient :  Doe 
d.  Clothier  v.  Roe,  6  Dowl.  P.  C.  291 ;  Doe  d.  Overton  v.  Roe,  9  Dowl.  P.  C.  1039 ; 
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f,  (/}  In  case  of  a  vacant  possession,  service  may  be  by 
sioavaoant.  posting  a  copy  of  the  writ  and  notice  upon  the  door  of  the 
dwelling-house  or  other  conspicuous  part  of  the  property.  (£)' 
19  Vic.  c.  43,  a.  223.  . 

Doe  d.  Worthily  v.  Roe,  10  Jur.  984;  Doe  d.  Bennel  v.  Roe,1!  C.  B.  127.  So- 
service  was  allowed  as  to  three  defendants  in  possession,  though  made  on  one  of 
the  three  only,  and  though  it  was  not  sworn  that  there  was  a  joint  tenancy;  Right 
v.  Wrong,  2  Chit.  Rep.  175;  but  such  service,  though  sufficient  for  a  rule  nisi  for 
judgment,  might  not,  it  is  apprehended',  be  sufficient  for  a  rule  absolute  in  the 
first  instance:  Doe  d.  Field  v.  Roe,  lb.  174.  Service  upon  one  of  several  joint 
tenants,  when  the  writ  is  directed  to  that  one  only,  will  not,  it  is  apprehended,, 
in  any  event  have  effect  against  the  others  not  named :  Doe  d,  Braby  v.  Roe, 
10  C.  B.  663.  Where  there  were  three  several  tenants,  it  was  Md  that  the  copy  of 
the  notice  of  ejectment  might  be  directed  to  each  individual  tenant  for  whom  it  was 
intended:  Doe  v.  Roe,  8  Jur.  360.  If  there  be  nothing  to  show  a  joint  tenancy  of 
several  persons  in  possession,  all  should  be  served:  see  Doe  d.  Lord  Darlington  v. 
Cock  et  al,  4  B.  &  C.  259 ;  Doe  d.  Bell  v.  Roe,  3  O.S.  64.  But  if  the  service  be  made 
on  an  original  tenant,  who  appears,  he  cannot  afterwards  object  that  his  sub-tenants- 
are  in  possession  and  have  not  been  served :  Roe  v.  Wiggs,  2  B.  &  P.  If.  R.  330. 
It  has  been  held  that  where  lodgers  cannot  be  served,  service  on  the  keeper  of  the 
house  at  the  house  is  sufficient  for  a  rule  nisi  for  judgment:  Doe  d.  Threader  v.  Roe, 
1  Dowl.  N.S.  261.  If  service  be  perfect  as  to  two  or  three  defendants,  judgment 
may  be  obtained  as  to  such  as  have  been  regularly  served :  Doe  d.  Murphy  v. 
Moore  et  al,  2  Chit.  Rep.  176.  In  proceedings  against  railway  and  other  public 
companies,  service  upon  the  president,  secretary,  or  other  public  offieer,  is  in  gen- 
eral sufficient.  This  more  particularly  if  there  be  a  provision  in  the  statute  incorpo- 
rating the  company  that  papers  shall  be  so  served :  Doe  d  Bromley  v.  Roe,  8  Dowl. 
<P.  C.  868 ;  Doe  d.  Bayes  v.  Roe,  16  M.  &  W.  98 ;  Doe  d.  Wither  v.  Roe,  2  Dowl. 
.U.S.  225;  see  further  Doe  d.  Weeks  v.  Roe,  5  Dowl.  P.  C.  405;  Doe  d.  Fish- 
mongers' Co.  y.  Roe,  2  Dowl.  N.S.  689;  Doe  d.  Kirschner  v.  Roe,  7  Dowl.  P.  C. 
•97;  Doe  d.  Dickens  v.  Roe,  lb.  121;  Doe  d.  Smith  v.  Roe,  8  Dowl.  P.  C.  509; 
Doe  d.  v.  Roe,  1  D.  &  L.  873.  Service  in  cases  not  provided  for  by  any  pre- 
cedent may  be  made  " in  such  manner  as  the  court  or  judge  shall  order:"  aa  to 
■which  see  Doe  d.  Pope  v.  Roe,  1W.&G.  602 ;  Doe  d.  Dovaston  v.  Roe,  6  Scott,  N. 
R.  174;  Doe  d.  Eaggett  v.  Roe,  6  Jur.  950.  Where  a  tenant  underlet  part  of  the 
►premises  and  deserted  the  remainder,  and  his  under-tenants  were  served,  it  was 
ield  that  the  lessor  of  the  plaintiff  was  entitled  to  judgment  as  to  the  part  of  the 
premises  occupied,  and  to  take  possession  of  the  remainder  as  upon  a  vacant  pos- 
session:  Doe  d.  Henson  v.  Roe,  1  D.  &  L.  657.  It  is  unnecessary  for  the  person 
-serving  a  writ  of  summons  in  ejectment  to  make  the  endorsement  of  such  service 
•within  three  days  as  required  by  section  19  of  the  C.  L.  P.  Act:  Lesson  v.  Big- 
gins, 4  Prac.  R.  340 ;  but  see  Vandeleur  v.  Smith,  S  It.  C.  L.  R.  86. 

Wi  Taken  from  C.  L.  P.  Act,  1856,  section  223,  the  origin  of  which  was  Eng- 
.Stat.  15  &  16  Vic.  cap.  76,  s.  170.  Founded  upou  the  first  report  of  the  Common 
Law  Commissioners,  section  92. 

(k)  A  party  who  proceeds  on  a  vacant  possession  should  perform  everything 
•he  does  in  such  a  case  more  regularly  than  in  the  case  of  a  contested  possession : 
Anon.  2  Chit.  Rep.  188.  If  the  premises  have  been  abandoned,  proceedings  may 
be  had  as  on  a  vacant  possession :  Doe  d.  Laundy  v.  Roe,  12  O.  B.  451 ;  but  there 
•may  in  such  a  case  be  circumstances  under  which  the  proceedings  ought  to  be  as 
on  a  contested  possession:  lb.  It  is  not  declared  in  what  manner  the  writ  shall 
be  directed  in  proceeding  on  a  vacant  possession.  A  writ  directed  to  "the 
■assignees  and  personal  representatives  of  S.  B.  deceased"  (the  last  occupier)  has- 
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APPEARANCE. 

8.  (0  The  persons  named  as  Defendants  in  the  Writ,  or  whentenant 

1.1  1  •  1       /      "\   *°  aPPear 

any  of  them,  may  appear  within  the  time  appointed;  {m)  andnoticeto 
and  with  the  appearance  shall  file  a  notice  addressed  to  the  upon  given. 
Claimant,  stating  that  besides  denying  the  title  of  the  Claim- 
ant, the  party  asserts  title  in  himself,  or  in  some  other  person 
{stating  who),  under  whom  he  claims,  and  setting  forth  the 
mode  in  wiich  such  title  is  claimed,  in  like  manner,  to  the 
same  extent,  and  subject  to  the  same  conditions,  rules  and 
restrictions  as  are  hereinbefore  set  forth  in  respect  to  the 
notice  of  a  Claimant's  title,  («)  and  the  giving  proof  thereof 
at  the  trial.     19  Vic.  c.  43,  s.  224. 

been  held  regular :  Harrington  v.  Byiham,  assignees  of,  2  C.  L.  Rep.  1033 ;  28  L. 
<fe  Eq.  443.  And  per  cur.  "  the  writ  does  very  well  in  its,present  form,  as  nobody 
■is  thereby  made  liable  for  costs."  Service  of  summons  by  posting  same  on  a  con- 
spicuous part  of  the  dwelling-house  deemed  good  service,  the  tenant  being  resident 
Abroad :  Lord  Clifden  v.  The  Casual  Ejector,  Sm.  <fc  Bat.  61. 

(I)  Taken  from  C.  L.  P.  Act,  1856,  section  224,  the  first  part  of  which  was 
taken  from  Eng.  Stat.  15  &  16,  cap.  76,  s.  171.  Founded  upon  the  first  report  of 
the  Common  Law  Commissioners,  section  93,  and  the  remainder  of  it  original. 

(m)  t.  e.  An  appearance  may  be  entered  as  a  matter  of  course  "  by  the  persons 
named  in  the  writ."  Any  person  not  named  in  the  writ,  if  in  possession,  may  apply 
to  be  permitted  to  defend  under  the  next  succeeding  section.  The  time  limited  for 
appearance  is  sixteen  days:  section  3,  Form  No.  1.  The  appearance  serves  the 
purpose  of  a  plea,  and  is  the  defence  to  the  action,  and  the  person  appearing  may 
limit  his  defence  to  part  of  the  premises  named  in  the  writ :  section  12.  Land- 
lords may,  in  right  of  their  tenants,  appear  under  section  9  pursuant  to  section 
11.  It  was  in  one  case  held  that  to  entitle  the  tenant  to  move  against  the  declara- 
ti6n,  notice,  or  other  proceedings  under  the  old  practice,  it  was  necessary  for  him 
to  appear  to  the  action,  because  without  "  appearance  there  is  no  locus  standi  in 
the  court:"  Doe  d.  Williamson  et  al  v.  Roe,  ?>  D.  <fe  L.  328 ;  see  also  Doe  d  Simp- 
son v.  Roe,  6  Dowl.  P.  C.  469.  Security  for  costs  cannot  be  obtained  before 
appearance:   Crowe  et  al  v.  McGuire,  3  U.  C.  L.  J.  205. 

(n)  Defendant  appeared  to  a  summons  in  ejectment,  but  by  mistake  the  plain- 
tiffs name  in  the  appearance  was  written  "Samuel"  instead  of  "Thomas,"  and 
thereupon  judgment  was  signed;  the  judgment  was  set  aside  on  an  affidavit  of 
merits  and  on  payment  of  costs:  Street  v.  McDonell,  2  Prac.  R.  65.  Where 
defendant  either  omits  to  file  with  his  appearance  the  notice  required  by  this  sec- 
tion or  files  an  irregular  one,  he  will  be  allowed  to  amend  on  payment  of  costs : 
Kane  v.  Kane,  2  U.  C.  L.  J.  213;  Trust  and  Loan  Co.  v.  Mison  et  al,  3  U.  C. 
L.J.  6,9,  Thompson  v.  Welch,  X4.133.  If  plaintiff  refuse  to  state  or  receive  the 
amount  of  the  costs  of  the  amendment,  then  amendment  may  be  made  prior  to 
payment  of  costs:  Duffill  v.  Lawder,  4  U.  C.  L.  J.  137.  The  defendant  is  con- 
fined to  proof  of  the  title  claimed  in  his  notice,  bat  is  at  liberty  to  defeat,  and 
that  without  going  into  his  title,  the  title  set  up  by  plaintiff:  Canada  Company- 
v.  Weir,  7  U.  C.  C.  P.  341.  Indeed  the  mere  filing  of  an  appearance  without  any 
notice  of  defence  puts  the  plaintiff  to  proof  of  title:  Fairman  v.  White,  24  U.  C. 
Q.  B.  123;  Shore  et  al  y.  McCabe  et  al,  10  U.  C.  C.  P.  26.  But  if  plaintiff  proves 
kis  title,  defendant,  without  a  notice  of  title,  will  be  debarred  from  going  into  his. 
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Landlords         q^  (0)  Any  other  person  not  named  in  trie  Writ,  may,  by 
may  appear.  ^^  ^  ^  Court  or  a  Judge,  appear  and  defend,  on  filing  an 


defence:  lb.  31.  The  omission  of  the  words  "besides  denying  the  title  of  the  plain- 
tiff," in  the  notice  of  defence,  does  not  entitle  plaintiff  to  recover  without  proof  of  the 
title  stated  in  his  notice:  lb  30.  Defendant,  by  the  simple  appearance,  may  show 
title  out  of  the  plaintiff,  but  not  in  himself,  defendant,  or  any  one  under  whom  he 
claims :  Burke  v.  Battle,  17  U.  C.  C.  P.  478.  A  judge  in  chambers  has  no  power  to 
order  a  defendant  to  file  a  notice  of  title,  and  in  default  thereof  that  plaintiff  may 
sign  judgment:  Fairman  v.  White,  24  U.  C.  Q.  B.  123.  It  was  at  one  *ime  held  in 
the  Queen's  Bench  that  if  defendant,  besides  denying  plaintiff's  title,  claimed  title 
under  the  plaintiff,  that  plaintiff  was  thereby  relieved  from  proof  of  title:  Brandon. 
v.  Gawthorne,  19  U.C.  Q.B.  368 ;  Cartwright  et  al  v.  McPherson,  20  U;  C.  Q.  B.  251  ' 
but  the  Common  Pleas  were  of  a  contrary  opinion :  Thompson  et  al  v.  Falconerl 
13  U.C.  C.  P.  78 ;  see  also  Colby  et  al  v.  Wall.  12  U.C.  C.  P.  93.  Finally  the  cour 
of  Queen's  Bench  became  so  constituted  that  each  of  its  members  had  in  the 
Common  Pleas  joined  in  a  construction  of  the  statute  opposed  to  that  previously 
adopted  in  the  Queen's  Bench,  and  in  order  to  prevent  differences  of  decision  be- 
tween the  two  courts  on  $his  point  expressly  overruled  Brandon  v.  Gawthorne  and 
Cat  twright  el  al  v.  McPherson  .-  McOee  v.  McLaitghlin,  23  U.  C.  Q.  B.  90.  The 
rule,  therefore,  in  both  courts  now  is  that  a  simple  appearance  without  notice 
puts  plaintiff  to  proof  of  title,  that  plaintiff  is  not  relieved  from  such  proof  by 
reason  of  any  thing  contained  in  the  defendant's  notice  of  title,  and  that  unless 
defendant  file  a  notice  of  title  in  the  event  of  plaintiff  proving  his  title,  defendant 
will  be  precluded  from  going  into  a  defence  of  his  title.  But  defendant  having 
put  plaintiff  to  proof  of  title  and  taken  exceptions  thereto,  cannot  then  set  up 
a  tenancy  under  him :  Wilson  v.  Baird,  19  U.  C.  C.  P.  98.  Defendant  allowing 
plaintiff  to  prove  title  at  the  trial,  without,  however,  cross-examining  his  wit- 
nesses or  otherwise  taking  objection  to  the  title  proved,  is  at  liberty  to  show  title 
under  the  plaintiff  as  tenant  for  years :  Hartshorn  v.  Barley,  lb  Where  in  eject- 
ment the  plaintiff  claimed  as  assignee  of  a  mortgage  made  by  defendant,  and 
defendant  by  his  notice  of  title  claimed  under  a  deed  made  by  the  mortgagee,  it 
was  held  that  defendant  might  show  he  was  an  infant  when  he  executed  the 
mortgage:  Grace  v.  Whitehead,  16  U.  C.  Q  B.  50  Where  defendant  in  his  notice 
.claimed  the  whole  premises  under  a  conveyance  from  a  third  party,  he  was  not 
allowed  at  the  trial  to  set  up  that  he  was  tenant  in  common  with  the  plaintiff  and 
insist  upon  proof  of  ouster:  McCallum  v.  Boswell,  15  U.  C.  Q.  B.  343;  see  also 
Leech  v.  Leech  et  al,  24  U.  C.  Q.  B.  321. 

(o)  Taken  from  C.  L.  P,  A.ct,  1'856,  section  225,  the  origin  of  which  was  Eng 
Stat.  16  4  16  Vic.  cap.  76,  s.  172.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  94. 

The  principle  of  this  section  is  not  new.  It  is  the  same  as  involved  in  11  Geo.  II. 
-cap.  19,  s.  13,  the  language  of  which  is  as  follows:  "That  it  shall  and  may  be  lawful 
for  the  court  where  such  ejectment  (i-  e  against  a  tenant  in  possession,  his  landlord 
not  being  an  occupier)  shall  be  brought  to  suffer  the  landlord  or  landlords  to 
make  him,  her,  or  themselves,  defendant  or  defendants,  by  joining  with  the  tenant 
or  tenants  to  whom  such  declaration  in  ejectment  shall  be  delivered,  in  case  ha 
•or  they  shall  appear ;  but  in  case  such  tenant  or  tenants  shall  refuse  or  neglect 
to  appear,  judgment  shall  be  signed  against  the  casual  ejector  for  want  of  such 
appearance;  but  if  the  landlord  or  landlords  of  any  part  of  the  lands,  tenements,' 
or  hereditaments  for  which  such  ejectment  was  brought,  shall  desire  to  appear  by 
himself  or  themselves,  and  consent  to  enter  into  the  like  rule  that  by  the  course 
■of  the  court  the  tenant  in  possession,  in  case  he  or  she  had  appeared,  or  ought  to 
have  done ;  then  the  court  where  such  ejectment  shall  be  brought  shall  and  may 
.permit  such  landlord  or  landlords  so  to.  do,  and  to  order  a  stay  of  execution  upoa 
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affidavit  shewing  that  he  is  in  possession  of  the  land  either  by 
himself  or  his  tenant.     19  Vic.  c.  43,  s.  225. 

such  judgment  against  the  casual  ejector,  until  they  shall  make  further  order 
therein."  It  was  said  by  a  learned  judge  that  between  this  statute  and  the  C. 
L.  P.  Act  there  is  no  difference,  except  that  the  latter  gives  to  the  co.urt  or  a 
judge  powers  which  the  former  statute  gives  to  the  court  alone :  llutltr  v  Mere- 
dith. 11  Ex.  93,  per  Parke,  B.  In  the  construction  of  the  Stat,  of  Geo.  II.  it  was 
held  that  the  word  "  landlord  "  extended  to  all  persons  claiming  title  consistent 
with  that  of  the  occupant.  Thus  a  mortgagee,  though  out  of  possession :  Doe  d, 
Tilyard  v.  Cooper,  8  T.  R.  645 ;  when  interested  in  the  result  of  the  action :  Doe 
d.  Pearson  v.  Roe,  6  Bing.  613;  an  heir-at-law,  though  out  of  possession:  Doe  d. 
Biblethwaite  et  al  v.  Roe.  8  T.  R.  783,  n ;  a  devisee  in  trust :  Lovelock  d  N orris  v. 
Dancaster,  4  T.  R.  122.  tBut  a  person  claiming  in  opposition  to  the  occupant's  title 
was  clearly  not  entitled  to  defend  as  landlord :  Driver  d  Oxenden  et  al  v.  Lawrence, 
2.  W.  Bl.  1259;  Doe  d.  Hortvn  v.  Rhys,  2T.  &  J.  88 ;  Doe  d  Mee  et  al  v.  Litherland 
et  al.  4  A.  &  E.  784;  Doe  v.  Challis  17  Q.  B.  166.  The  affidavit  should  show  the 
interest  of  the  applicant :  Croft  v.  Lumley.  4  El.  &  B.  608 ;  Webster  el  al  v.  Hors- 
burgh.  3  U.  C.  L.  J.  32 ;  McDermott  v.  Keeling.  7  U.  C.  L.  J.  1 50.  Where  a  defendant 
was  by  mistake  described  a9  "landlord"  in  the  consent  rule,  it  was  held  that  at 
the  trial  he  might  show  that  a  third  party  was  I  enant  to  the  lessor  of  the  plaintiff: 
Doe  d.  Fellowes  et  al  v.  Alford.  1  D.  &  L.  470.  If  a  person  made  landlord  has  no 
real  interest  in  the  premises,  relief  may  be  given  to  plaintiff:  Doe  d.  Carr  et  al  v. 
Jordan  4  Scott,  370.  -The  time  within  which  application  for  leave  to  appear  should 
be  made  by  a  landlord  is  sixteen  days  after  service  of  the  writ,  and  at  least  before 
judgment  for  non-appearance  It  has  been  held  that  in  the  absence  of  collusion 
between  the  plaintiff  and  occupant,  the  court  will  not  set  aside  a  regular  judg- 
ment in  order  to  let  in  a  landlord  who  had  not  received  any  notice  nf  the  pro- 
ceedings: Doe  d.  Thomson  v.  Roe,  4  Dowl.  P.  C.  115;  see  also  Doe  d.  Ledger  v. 
Roe.  3  Taunt.  506 ;  Ooodtitle  v.  Badtitle.  4  Taunt.  820 ;  Mercer  v.  Bund,  3  U.  O.  L.J. 
160;  but  see  Turley  v.  Williamson.  13U  O.  C.  P.  581.  Where  a  landlord  defrayed 
the  costs  of  an  ejectment  in  the  name  of  an  illiterate  person  who  gave  a  cognovit 
and  retraxit,  the  court  set  them  aside :  Doe  d  Locke  v.  Franklin,  7  Taunt.  9. 
Where,  owing  to  ignorance  of  the  party  or  his  attorney,  judgment  had  been 
signed,  leave  to  defend  was  given  upon  terms.  Doe  d  Pollen  v.  Roe.  W.  W. 
it  D.  371.  So  where  the  attorney  made  affidavit  that  he  had  received  instruc- 
tions for  entering  an  appearance,  which  he  neglected  owing  to  matters  personally 
affecting  himself:  Doe.  d.  Shaw  v.  Roe,  13  Price,  260 ;  see  also  Doe  d  Mullarky  et 
al  v.  Roe,  11  A.  &  E.  333.  So  in  other  cases  upon  the  merits  and  upon  the  terms 
where  the  step  was  an  advancement  of  justice  without  much  inconvenience  to 
plaintiff,  and  especially  where  no  writ  of  possession  had  been  executed:  Doe  d. 
Meyriek  v.  Roe.  2  C.  &  J.  682;  Doe  d.  Tronghlon  v.  Roe.  4  Burr.  1996;  see  also 
Dobbs  v.  Passer.  2  Str.  975.  Where  collusion  can  be  shown,  a  landlord  may  be 
let  in  to  defend  even  after  a  writ  of  possession  executed :  Doe  d.  Grocers'  Co.  v. 
Roe,  5  Taunt.  205 ;  Hunter  v.  Krighlley  el  al,  3  U.  C.  L.  J.  68.  And  where  a  judg- 
ment is  set  aside  and  an  order  made  for  possession  to  be  restored,  that  order  must 
be  obeyed  under  penalty  of  a  contempt :  Corbett  d.  Clymer  v.  Nicholls.  2  L.  M.  & 
P.  87 ;  and  if  necessary  a  writ  of  restitution  may  issue :  Doe  d  Whittinglon  v. 
Hards.  20  L.  J.  Q.  B.  406. 

The  possession  intended  is  an  actual  not  a  legal  possession  merely :  Thompson 
v.  Tompkinson  et  al,  11  Ex.  442;  Whitworth  v.  Humphries,  6  Jur.  N.S.  231.  Thus 
it  has  been  held  that  a  tenant  by  elegit  cannot-  be  admitted  to  defend :  Croft  v. 
Lumley.  24  L.  J.  Q.  B.  78.  Much  less  is  a  person  who  has  recovered  a  judgment 
in  ejectment  but  who  has  never  issued  a  writ  of  possession  nor  taken  possession  of 
the  premises  entitled  to  make  application  under  this  section:  Thompson  v.  Tom- 
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in  what  of-        |fl#  (p)  All  appearances  (q)  shall  be  entered  and  all  sub- 

nee  sppctir* 

kinson  el  al,  11  Ex.  442.  But  a  sufficient  prima  facie  right  of  actual  possession  will 
satisfy  the  court.  It  is  not  desirable  on  interlocutory  motions  to  decide  questions 
of  title.  The  court,  when  it  decides  upon  the  application  of  a  landlord  or  other 
person  sworn  to  be  in  possession,  that  he  is  entitled  to  defend,  does  so  without  at 
all  deciding  upon  the  rights  of  the  parties :  Croft  v.  Lumley,  4  El.  <fe  B.  608. 
Thus  in  ejectment  to  recover  an  opera  house  on  the  ground  that  the  tenant  had 
committed  a  forfeiture,  application  was  made  for  leave  to  appear  and  defend  the 
action  by  a  grantee  from  the  lessee  of  a  private  box  for  a  term  of  years,  and  ifc 
was  sworn  that  the  applicant  was  "  in  possession  of  the  box,"  the  court  granted 
the  leave  without  coming  to  any  decision  on  the  effect  of  the  instrument  under, 
which  applicant  claimed:  lb.  The  intention  of  the  statute  is  that  whether  a 
landlord  be  in  possession  by  his  own  personal  and  actual  possession,  or  by  that 
of  his  tenant,  he  shall  be  allowed  to  come  in  and  defend  'on  satisfying  the  court 
or  a  judge  that  he  has  the  possession.  There  is  no  power  to  impose  terms  on  the 
applicant  under  such  circumstances:  Sutler  v.  Meredith,  11  Ex.  85,  Parke,  B. 
dubitante.  A  person  who  swore  she  was  in  possession,  and  that  defendant  was 
not  when  served  with  the  summons,  was  allowed  to  appear,  although  the  defendant 
named  in  the  writ  had  previously  confessed  judgment,  upon  which  a  writ  of  pos- 
session issued :  Harrington  v.  Harrington,  3  U.  C.  L.  J.  30.  So  where  applicant 
disclosed  title  and  swore  that  he  was  in  possession,  though  not  named  in  the 
writ:  Webster  et  al  v.  Horsburgh,  lb.  32.  So  upon  an  affidavit  of  defendant's 
attorney,  "that  since  receiving  instructions  to  defend  for  defendant,  deponent 
has  discovered  that  one  0.  M.  is  living  on  the  west  half  of  the  land  sought 
to  be  recovered  in  this  action,  and  that  said  O.  M.  claims  under  the  same  title 
as  defendant ;  that  deponent  will  not  be  able  to  communicate  with  said  0.  M.  to 
enable  him  to  obtain  his  affidavit  within  the  time  allowed  for  appearing  to  the 
writ:"  a  summons  granted  to  show  cause  why  0.  M.  should  not  be  allowed  to 
appear  and  defend,  was  afterwards  made  absolute :  Caricaller  v.  Wessells,  Cham- 
bers, Oct.  22, 1856,  MS.  per  Burns,  J.  A  person  answering  the  description  of  land- 
lord according  to  the  decided  cases,  is  entitled  as  a  matter  of  right  to  be  let  in  to 
defend :  Butler  v.  Meredith,  11  Ex.  85.  So  that  in  the  case  of  a  landlord  residing 
out  of  the  jurisdiction,  the  court  has  no  power  to  impose  a  condition  that  he  shall 
give  security  for  costs:  lb.  :  but  see  Doe  d.  Hudson  v.  Jameson,  4  M.  &  Ry.  470. 
But  after  judgment  in  ejectment  he  may  be  left  to  bring  his  action :  Cameron  et 
al  v.  Murphy,  4  Prac.  B.  132.  As  to  modes  of  appearance  see  next  section  and 
notes  thereto. 

(p)  Taken  .from  C.  L.  P.  Act,  1856,  section  226,  which  in  that  statute  was  an 
original  enactment. 

(?)  Where  a  person  not  named  in  the  writ  has  under  section  9  obtained  leave 
to  appear  and  defend,  he  must  enter  an  appearance  entitled  in  the  action  against 
the  parties  named  in  the  writ  as  defendants,  and  forthwith  give  notice  of  such 
appearance  to  the  plaintiff's  attorney,  or  to  the  plaintiff  if  he  oe  suing  in  person: 
R.  G.  pr.  93.  After  appearance  and  notice  the  person  or  persons  admitted  to 
defend  must  be  named  in  the  issue  book,  nisi  prius  record,  <fcc. :  Heron  v.  Elliott 
et  al,  1  U.  C.  L  J.  BT.S.  156 ;  and  the  appearance  may  be  in  lieu  of  the  defendants 
named  in  the  writ  or  with  them,  according  to  the  terms  of  the  order  allowing  the 
third  party  to  appear  and  defend:  Butler  v.  Meredith,  11  Ex.85.  Where  the 
landlord  appeared  in  lieu  of  the  original  defendant,  and  by  mistake  the  name  of 
the  original  defendant  was  retained  in  the  record,  whereby,  under  the  old  law  of 
evidence,  the  evidence  of  the  original  defendant  was  excluded,  the  court  set  aside 
the  record  and  verdict  for  irregularity:  Peebles  et  al  v.  Lotlridge  et  al,  19  U.  C. 
Q.  B.  628.  Where  the  judge's  order  did  not  express  whether  the  landlord  was  to 
defend  in  lieu  of  the  defendants  named  in  the  writ  or  with  them,  nor  did  this 
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sequent  proceedings  conducted  in  the  Office  from  which  the  aDC^^n  g 
Writ  issued,  (r)     19  Vic.  c.  43,  s.  226.  *°  *>? en- 

\   '  '  tered. 

Bl.  (s)  Any  person   appearing  to  defend  as  landlord  in  what  land- 
respect  of  property  whereof  he  is  in  possession,  in  person  or  if'tneyV- 
by  his   tenant,   (<)  shall   state  in   his  appearance   that  he  pear' 
appears  as   landlord,  (it)  and    he   may  set   up  any  defence 
which  a  landlord  appearing  in  an  Ejectment  has  heretofore 
been  allowed  to  set-up,  and  no  other.  (««)     19  Yic.  c.  43, 
b.  227. 

appear  from  his  appearance  or  notice,  and  the  defendants  named  in  the  writ  did  not 
appear,  judgment  was  signed  against  them  by  default,  the  issue  with  the  landlord 
was  carried  down  and  tried,  and  a  verdict  rendered  for  the  plaintiff  on  which 
judgment  was  entered,  and  costs  taxed  against  the  landlord  only,  and  a  writ  of 
possession  issued  against  all  the  defendands,  held  proceedings  regular :  Haskina 
v.  Cannon  et  al,  2  Prac.  R.  334.  Defendant  being  tenant  was  served  with  a  writ 
of  ejectment,  which  he  handed  to  his  landlord,  who  took  it  to  his  attorney,  and  the 
attorney,  instead  of  getting  leave  to  defend,  entered  an  appearance  in  the  name 
of  the  original  defendant  without  his  authority.  The  court,  at  the  instance  of  the 
tenant,  refused  to  interfere,  leaving  him  to  his  remedy  against  the  landlord  or 
his  attorney :  Moran  et  al  v.  Schermerhorn,  2  Prac.  E.  261.  The  entry  of  appear- 
ance, though  a  plea,  does  not  so  far  put  the  cause  at  issue  as  to  prevent  defendant 
obtaining  security  for  costs:  Crowe  et  al  v.  McGuire,  3  U.  C.  L.  J.  205.  In  eject- 
ment brought  against  A.  &  B.  by  consent  of  plaintiff's  attorney,  an  appearance 
was  entered  for  S.  as  landlord  in  lieu  of  the  tenants.  The  notice  of  trial,  however 
was  entitled  as  against  A.  &  B.  and  notice  was  served  on  plaintiff's  attorney, 
warning  him  that  this  would  be  objected  to.  The  nisi  prius  record  contained  no 
appearance,  but  annexed  to  it  was  an  appearance  by  S.  as  landlord.  The  plaintiff 
was  allowed  to  enter  this  on  the  record,  and  took  a  verdict,  no  one  appearing  for 
the  defence.  On  application  to  set  aside  the  verdict,  plaintiff  objected  that  the 
affidavits  filed  by  defendant  entitled  as  against  S.  alone  were  wrongly  entitled, 
and  that  no  judge's  order  was  shown  entitling  S.  to  defend.  Held  that  plaintiff 
was  precluded  from  the  last  objection;  but  held  that  the  notice  of  trial  was 
wrongly  entitled:  Jones  v.  Seaton,  26  U.  C.  Q.  B.  166. 
(r)  See  note  p  to  section  3. 

(s)  Taken  from  C.  L.  P.  Act,  1856,  section  227,  the  origin  of  which  was  Eng. 
Stat.  15  <t  16  Vic.  cap.  16,  s.  US. 

(I)  Instead  of  "  in  person  or  by  his  tenant,"  read  in  Eng.  C.  L.  P.  Act  "  only 
by  his  tenant."  A  tenant  served  with  a  writ  of  ejectment  is  bound  to  notify  his 
landlord:  section  50;  and  the  landland  may  obtain  leave  to  appear  and  defend 
under  section  9.     As  to  form  of  appearance  see  note  q  to  section  10. 

(u)  The  words  "  as  landlord"  should  be  written  on  the  face  of  the  appearance 
paper.     As  to  the  word  "  landlord  "  see  note  o  to  section  9. 

(k«)  The  landlord  may  be  allowed  to  appear  either  with  his  tenant  or  in  lieu 
of  him :  see  note  q  to  section  10.  In  either  case  he  is  bound  to  set  up  no  title 
inconsistent  with  that  of  the  tenant  when  the  latter  is  the  occupant:  see  note  o 
to  section  9.  "The  theory  and  principle  of  a  man  out  of  possession  defending  a3 
landlord  is  this — that  whereas  ordinarily  the  only  person  who  is  competent  to 
defend  is  the  person  who  is  in  possession  of  the  premises,  the  law  allows  one  who 
is  in  possession  by  a  tenant  to  come  in  and  defend  as  if  he  were  himself  actually 
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DEFENCE. 

The  defence       13,  («)  Any  person  appearing  to  such  Writ  may  limit 

ltedifen™    his  defence  to  a  part  only  of  the  property  mentioned  there- 

ticegiven.     .^  ^^  describing  that  part  with  reasonable  certainty  (x)  in 

a  notice  entitled  in  the  court  and  cause,  and  signed  by  him 

or  his  Attorney,  (y~)  which  notice  must  be  served  within  four 

days  after  appearance  (z)  upon  the  Attorney  whose  name  is 

in  possession — not  in  respect  of  his  having  a  right  but  in  respect  of  his  being 
actually  in  possession  by  a  tenant  who  acknowledges  him  as  his  landlord :"  Clarke 
v.  Arden,  IB  C  B.  252,  per  Maule,  J.  A  person  who  pays  rent  to  another  person 
as  his  landlord,  whether  rightfully  or  wrongfully  his  landlord,  the  latter  is  never- 
theless  his  landlord  in  fact:  lb.  250,  per  Jervis,  C.  J.  The  landlord,  therefore, 
when  admitted  to  defend,  may,  so  long  as  he  sets  up  a  defence  consistent  with 
that  of  the  occupant,  assert  A  is  right  to  the  land  in  dispute  as  against  the  plaintiff 
in  the  ejectment:  Doe  d  Willis  v.  Birchmore  et  al,  9  A.  &  E.  662;  Roe  d  Blair 
et  al  v.  Street  et  al,  4  N.  &  M.  42 ;  Doe  d  Wavm  v.  Horn  et  al,  3  M.  <fc  W.  333. 
But  where  a  person  defends  as  landlord,  the  occupiers  having  suffered  judgment 
by  default,  he  cannot  object  that  they  have  not  received  notice  to  quit:  Doe  d. 
Vavies  v.  Creed,  5  Bing.  327.  Where  under  the  old  practice  two'persons  deliv- 
ered separate  consent  rules,  each  claiming  to  defend  as  landlord,  the  one  for  the 
whole  of  the  premises  claimed  in  the  action,  the  other  for  part  of  them  specifically 
named  in  the  consent  rule,  under  adverse  titles,  the  court  ordered  the  consent 
rules  to  be  amended  by  confining  them  respectively  to  such  parts  of  the  premises 
as  were  really  in  the  occupation  of  each  party  or  his  tenants :  Doe  d.  Lloyd  et  al 
v.  Roe,  15  M.  &  W.  431. 

(v)  Taken  from  C.  L.  P.  Act,  1856,  section  228,  the  origin  of  which  was  Eng. 
Stat.  15  <fe  16  Vic.  cap.  76,  s.  174.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  95.  Substantially  a  re-enactment  of  section  3  of 
repealed  Stat.  14  &  15  Vic.  cap.  114. 

(w)  In  an  action  of  ejectment  under  14  <fc  15  Vic.  cap.  114,  for  "lot  No.  1,  in 
broken  front  concession  of  the  township  of  Escott,  in  the  county  of  Leeds,"  the 
defendant,  by  his  notice,  limited  his  defence  "  to  a  part  of  the  said  lot  mentioned 
in  the  said  writ,  that  is  to  say,  Ac. :"  setting  out  such  part  with  metes  and  bounds. 
At  the  trial  defendant  admitted  that  plaintiff  was  the  owner  of  the  lot  described 
in  the  writ,  but  contended  that  the  tract  for  which  he  defended  was  not  embraced 
within  the  patent:  Held  that  having  in  express  terms  defended  for  "  a  part  of  lot 
No.  1,  mentioned  in  the  writ,"  he  was  not  entitled  at  the  trial  to  contend  that 
what  he  defended  for  was  not  a  part  of  No.  1,  and  on  that  account  not  the  property 
of  the  plaintiff:  Darling  v.  Wallace  9  U.  C.  Q.  B.  611.  Under  the  old  practice 
defendants  were  allowed  to  limit  their  defences  by  describing  the  property  for 
which  tHey  defended  in  the  consent  rule:  Doe  d  Lloyd  et  al  v.  Roe,  15  M.  <fc  W. 
431.  If  at  present  the  property  be  not  so  described  in  the  writ  as  to  convey  to 
defendant  a  correct  idea  of  the  property  sought  to  be  recovered,  both  as  to  situa- 
tion and  extent,  application  may  be  made  to  a  judge  in  chambers  for  better  par- 
ticulars: section  13. 

(x)  See  notes  to  section  13. 

(y)  The  notice  may  be  to  this  effect—  Title  of  Court— Cause — Take  notice  that 
the  defendant,  A.  B.,  limits  his  defence  to  part  only  of  the  property  mentioned  in 
the  writ — that  is  to  say,  to  all  and  singular  the  parcel  described  as  follows,  com- 
mencing at  a  post,  <tc. 

(z)  Computation  of  time:  see  C.  L.  P.  Act,  section  342,  and  notes  thereto. 
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endorsed  on  the  Writ,  if  any,  (a)  and,  if  none,  then  filed  in 
the  proper  Office;  (6)  and  an  appearance  without  such  notice 
confining  the  defence  to  a  part  shall  he  deemed  an  appearance 
to  defend  for  the  whole,  (c)     19  Vic.  c.  43,  s.  228. 

13.  (rf)  Want  of  "reasonable  certainty"  in  the  descrip-  if  notice 
tion  of  the  property,  or  part  of  it,  in  the  Writ,  or  in  the  better  may  * 
notice  of  defence,  or  in  the  notice  of  the  title  given  by  either 
party,    (/)  shall   not  nullify  them,  (/)  but  shall  only  be 

(a)  Whose  name  must  be  indorsed  pursuant  to  section  3. 
(6)  i  e.  Office  whence  writ  issued. 

(c)  The  appearance  when  filed  may  not,  in  the  first  instance,  indicate  how  far, 
or  for  what,  defendant  intends  to  defend.  After  the  expiration  of  four  days,  if 
there  be  no  notice  limiting  the  defence,  plaintiff  may  assume  the  appeat-ance  to  ba 
for  the  whole  property  described  in  the  writ:  see  Doe  d.  Davenport  v.  Rhodes  et  al, 
11  II.  it  W.  600.  Where  an  appearance  was  entered  for  the, defendant,  and  plain- 
tiff, without  waiting  four  days,  made  up  and  served  the  issue  book,  together  with 
notice  of  trial,  and  subsequently  within  the  four  days  the  defendant  gave  notice 
limiting  his  defence,  which  notice  did  not  appear  upon  the  issue  book  or  record, 
the  notice  of  trial  was  held  irregular :  Grimshuw  v.  White  ei  al.  1 2  U.  C.  C.  P.  521. 
The  defendant  is  entitled  by  the  statute  to  the  four  days  for  limiting  his  defence 
and  to  eight  days  for  notice  of  trial,  and  an  order  will  not  be  granted  to  plaintiff  to 
amend  the  issue  served  before  the  four  days  have  elapsed  without  prejudice  to  the 
notice  of  trial:  Buchanan  v.  Belles  et  at,  2  U.  C.  L.  J.  N.S.  71;  Phillips  el  al  v. 
Winters,  3  Prac.  R.  312.  But  where  the  notice  limiting  the  defence  is  a  mere 
trick  to  throw  plaintiff  over  the  assizes,  summary  relief  may  be  given  to  the 
plaintiff:  see  Vroofnan  v  Vrooman,  17  U.  C.  C.  P.  523.  Where  there  is  a  limited 
defence  in  ejectment  it  is  irregular  for  plaintiff  to  enter  judgment  without  first 
obtaining  a  judge's  order  or  a  rule  of  court  authorizing  the  entry  of  judgment: 
Harold  et  ux  v.  Stewart  et  al,  3  Prac.  R.  335.  Semble,  in  such  case  the  execution 
should  follow  the  judgment,  and  there  should  be  an  entry  on'the  roll  to  authorize 
the  deviation  from  the  writ :  lb. 

(d)  Taken  from  C.  L.  P.  Act,  1856,  section  229,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  175.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  96. 

(e)  The  declaration  in  ejectment,  which  was  the  first  proceeding  in  the  action 
when  ejectment  was  a  fictitious  mode  of  procedure,  gave  no  information  as  to  the 
property  sought  to  be  recovered.  There  being  in  such  a  ease  a  want  of  "  reason- 
able certainty."  the  court  or  a  judge  had  power,  upon  application  of  the  casual 
ejector,  to  order  particulars  to  be  delivered:  see  Doe  d.  Saxton  et  al  v.  Turner, 
11  C.  B  896;  which  order  might  be  obtained  before  appearance:  Doe  d.  Vernon 
el  al  v.  Roe,  7  A.  &  E.  14 ;  and  if  obtained  but  not  obeyed  for  more  than  four 
terms,  it  became  necessary  for  the  lessor  of  plaintiff  to  give  a  term's  notice  of 
intention  to  proceed :  lb.  However,  the  order,  unless  expressly  made  a  stay  of 
proceedings,  did  not  so  operate :  Doe  d  Roberts  et  at  v.  Roe.  2  D.  &  L.  673.  Orders 
have  been  made,  upon  application  of  the  lessor  of  the  plaintiff,  for  defendant  to 
specify  the  particular  property  for  which  he  defended :  Doe  d.  Webb  el  al  v.  Hull, 
Doe  d.  Saunders  v.  The  Duke  of  Newcastle,  7  T.  R.  332,  notes. 

(/)  A  want  of  "reasonable  certainty"  is  at  most  an  irregularity  on  the  part 
of  either  party,  which  his  opponent  may  waive :  see  R.  6.  pr.  106.     If  the  latter 
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ground  for  an  application  to  a  Judge  for  better  particulars  of 
the  land  claimed  or  defended,  or  of  the  title  thereto,  which  a 
Judge  may  order  in  all  eases.  (g~)     19  Vic.  c.  43,  s.  229. 

Defence  of        H4.  (h)  The   Court   or   a  Judge  (*)  may   strike  out  or 
ffposBes-"*  confine  appearances  and  defences  set  up  by  persons  not  in 
restrained"'  possession  by  themselves  or  their  tenants.  (/)     19  Vic.  c. 
43,  s.  230. 

JUDGMENT  BY  DEFAULT. 

Judgment  !*»•  (&)  In  case  no  appearance  be  entered  within  the 
nonffppear-  time  appointed,  or  if  an  appearance  be  entered,  but  the 
f"noe°fore~  defence  be  limited  to  part  only,  (7)  the  Plaintiff  may  sign  a 
part  only.  Judgment  that  the  person  whose  title  is  asserted  in  the  Writ 
shall  recover  possession  of  the  land,  or  of  the  part  thereof  to 
which  the  defence  does  not  apply,  (m)  which  Judgment,  if 


take  a  step  which  in  itself  raises  a  presumption  that  he  is  informed  of  the  premises 
intended,  and  nature  of  claim  or  defence  in  respect  thereof  respectively,  he  will 
be  prevented  from  raising  the  objection:  lb. 

(g)  The  remedy  for  want  of  reasonable  certainty  is  only  ground  for  an  applica- 
tion "  for  better  particulars,"  and  therefore  is  no  ground  of  application  to  set 
aside  the  writ,  (fee.  as  in  other  cases  of  irregularity.  Particulars  may  in  eject- 
ment be  had  of  plaintiff's  title:    Watson  et  al  v.  Brewer,  4  Prac.  R.  202. 

(h)  Taken  from  C.  L.  P.  Act,  1856,  section  230,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  176.  Founded  upon  the  first  report  of  the  Qommou 
Law  Commissioners,  section  97. 

(i)  Relative  powers :  see  note  w  to  section  48,  C.  L.  P.  Act. 

(/)  The  power  "to  strike  out  or  confine  appearances  and  defences"  is  one 
that  the  courts  have  for  a  long  time  exercised  independently  of  any  statutory 
enactment:  see  Doe  d.  Lloyd  et  al  v.  Roe,  15  M.  <fc  W.  431. 

(k)  Taken  from  C.  L.  P.  Act,  1856,  section  231,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  177.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  98.  Substantially  a  re-enactment  of  14  &  15  Vic. 
cap.  114,  s.  5.  The  section  applies  as  well  to  ejectments  on  a  vacant  as  on  a  con- 
tested possession:  Harrington  v.  Bytham,  Assignees  of,  2  C.  L.  Rep.  1033. 

{I)  If  defendant  served  be  not  in  possession  his  course  is  not  to  appear:  Harper 
v.  Lowndes.  15  XT.  C.  Q.  B.  430;  but  to  move  to  strike  his  name  out  of  the  writ: 
Hall  v.  Yuitt,  2  Prac.  R.  242.  Where  defendant  when  served  gave  notice  that 
he  did  not  deny  plaintiff's  title,  and  had  given  up  possession  before  service  of 
writ,  but  at  same  time  entered  an  appearance,  it  was  held  that  plaintiff  could 
not  upon  the  notice  sign  judgment  by  default:  Harper  v.  Lowndes,  15  U.  C.  Q.  B. 
430;  and  was  not  bound  at  the  trial  to  prove  that  defendant  was  in  possession 
when  the  writ  issued :  lb. 

(m)  If  the  writ  has  been  personally  served,  an  affidavit  of  service  must  be  filed 
before  signing  judgment  in  default  of  appearance :  R.  G.  pr.  92.     If  not  personally 
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for  all,  may  be  in  the  form  No.  2,  or  to  the  like  effect,  and  if  Form  of. 
for  part,  may  be  in  the  form  No.  3,  or  to  the  like  effect,  (n) 
19  Vio.  c.  43,  s.  231. 

ISSUE. 

1G.  (o)  In  case  an  appearance  be  entered,  the  claimants  if  appear- 
or  their  Attorney  (p)  may,  without  any  pleadings,  (j)  "make  tered!  plain- 
served  a  judge's  order  or  rule  of  court  must  be  obtained  to  authorize  the  signing 
of  judgment:  lb.  One  month's  notice  of  intention  to  proceed  after  the  lapse  of 
four  terms  is  as  much  necessary  in  ejectment  as  in  other  actions:  Bishop  of 
Toronto  v.  Cantwell,  11  U.  C.  C.  P.  371 ;  but  see  Scrope  v.  Paddison,  4  L.  T.  N.S. 
254.  The  judgment  when  by  default  can  only  be  for  recovery  of  possession  of 
the  land  simply,  and  not  for  costs:  White  v.  Cochlin,  2  Prac.  R.  249 ;  Easterns  v. 
Cannon  el  al,  lb.  334;  Bleecker  v.  Campbell,  4  TJ.  C.  L.  J.  136;  but  see  Roots  v. 
Farniscott  et  al,  2  Prac.  R.  239. 

(n)  In  an  action  for  mesne  profits  a  judgment  by  default  for  claimant  may, 
except  as  provided  in  section  19  of  this  act,  be  replied  to  by  way  of  estoppel 
against  the  defendant  in  the  same  manner  as  a  judgment  by  default  in  any  other 
form  of  action:  Wilkinson  v.  Kirby,  15  C.  B.  430.  JFhere  in  trespass  for  mesne 
profits,  to  which  the  pleas  were,  first,  not  possessed,  and  secondly,  that  before 
the  said  time  when,  <fec'.  one  W.  was  seised  in  fee  and  demised  for  21  years  to  T. 
who  demised  to  the  defendant,  who  entered  by  virtue  of  the  demise  and  repli- 
cation by  way  of  estoppel  as  to  trespass  since  26th  October,  1853,  setting  out  a 
writ  of  ejectment  in  which  the  plaintiff  was  claimant,  and  dated  26th  October, 
1853,  directed  to  the  defendant  as  tenant  in  possession,  and  judgment  thereon 
by  default  and  entry  of  plaintiff  by  virtue  of  the  judgment,  the  replication 
was  held  on  demurrer  to  be  good  to  both  pleas:  lb.  Held  also  that  it  was 
of  possession  had  been  issued  or  executed,  and  that  entry  by  plaintiff  if  not 
necessary  to  aver  notice  of  the  proceedings  to  defendant  or  that  the  writ 
necessary  was  sufficiently  averred:  lb.  Held  also  that  the  estoppel  was  from 
the  date  of  the  writ,  and  that  plaintiff's  title  would  be  presumed  to  continue, 
until  by  rejoinder  it  was  shown  to  have  been  determined .  lb.  But  unless  the 
judgment  in  ejectment  be  replied  byway  of  estoppel  it  is  not  conclusive:  see 
Steen  v.  Steen,  21  U.  C.  Q.  B.  454.  It  is  competent  to  claimant  in  ejectment, 
after  having  established  his  right  to  possession,  to  give  evidence  of  and  recover 
mesne  profits  in  the  same  action :  section  60. 

(o)  Taken  from  C.  L.  P.  Act,  1856,  section  232,  the  origin  of  which  was  Eng. 
Stat.  15  <fe  16  Vic.  cap.  76,  n.  178.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  99. 

(p)  i.  c.  By  claimants,  if  suing  in  person,  or  by  their  attorney,  if  suing  by 
attorney. 

(j)  In  ejectment  under  this  act  there  is  no  plea  of  any  kind  allowed,  and  hence 
defendant  will  not  be  allowed  to  plead  an  equitable  defence:  Neave  v.  Avery  et  al, 
16  C.  B.  328.  The  claimant  by  his  writ  does  all  that  is  necessary  to  assert  title 
in  himself,  and  defendant  by  his  appearance  does  all  that  is  necessary  to  deny  it, 
Thereupon  the  parties  are  at  issue.  It  has  been  held  that  if  plaintiff  prove  title 
in  himself  to  any  part  of  the  premises  sued  for  he  must  have  a  verdict :  Doe  d. 
Sheldon  v.  Ramsay  el  al,  7  U.  C.  Q.  B.  446 ;  see  also  Doe  d.  Strong  v.  Jones,  lb. 
385.  But  it  has  also  been  held  the  plea  of  not  guilty,  under  the  old  form  of  eject- 
ment, was  divisible  so  that  claimant  might  have  a  verdict  as  to  the  part  of  the 
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tip  an  issue  by  setting  forth  the  "Writ  and  stating  the  fact 
of  the  appearance,  with  its  date,  and  the  notice  limiting  the 
defence,  if  any,  of  each  of  the  persons  defending,  so  that  it 
may  appear  for  what  defence  is  made,  and  directing  the 
Sheriff  to  summon  a  Jury;  (r)  and  such  issue,  in  case 
defence  is  made  for  the  whole,  may  be  in  the  form  No.  4,  or 
to  the  like  effect,  and  in  case  defence  is  made  for  part,  may 
be  in  the  form  No.  3,  or  to  the  like  effect,  (s)  19  Vic.  c. 
43,8.232. 

VEXATIOUS  DEFENCES. 

17.  (t)  It  being  desirable  in  actions  of  Ejectment  brought 
against  persons  who  are  merely  intruders  not  to  prevent 
claimants  from  recovering  land  to  which  they  have  just 
claim  on  account  of  some  want  of  technical  form  in  their 
title,  or  some  imperfection  not.  affecting  the  merits  of  their 
case  and  of  twhich  mere  strangers  to  the  title  having  no 
claim  or  colour  of  legal  claim  to  the  possession  should  not  be 
permitted  to  take  advantage;  (u)  the  claimant  or  his  Attor- 


property  sought  to  he  recovered,  to  which  he  proved  title,  and  defendant  as  to  the 
residue:  Doe.d  Bowman  et  al  v.  Lewis  2  1).  <fc  L.  667;  see  also  Doe  d.  Erringlon 
v.  Erring-ton.  4  Dowl.  P.  C.  602 ;  Doe  Smith  el  al  v.  Webber,  2  A.  &  E.  448 ;  and 
the  latter  now  seems  to  be  the  correct  rule  of  law :  Aleock  et  al  v.  Wilshaw,  6  Jur. 
U.S.  628 ;  s.  ,o.  29  L.  J.  Q.  B.  143 ;  McNab  v.  Stewart,  15  U.  C.  C.  P.  189 ;  and  the 
costs  in  such  ease  are  divisible:  Doe  Hellyer  v.  King,  2  L.  M.  <fe  P.  493;  McBride 
v.  Lee,  16  U.  C.  C.  P.  315.  As  to  amendments  in  ejectment  at  nisi  prius:  see 
note  n  to  section  21.  If  the  jury,  though  defendant  is  entitled  to  a  part  of  the 
land  sought  to  be  recovered,  find  a  general  verdict  for  plaintiff,  the  court,  instead 
of  ordering  a  new  trial,  may  restrain  the  execution  of  the  writ  of  possession: 
Ferrier  v.  Hoodie,  12  U.  C.  Q.  B.  379 ;  Johnston  et  al  v.  McKenna,  3  Prac.  R.  229. 
But  the  jurisdiction  to  restrain  the  habere  will  only  be  exercised  in  a  very  plain 
case:  Hemmingway  v.  Hemminyway,  11  U.  C.  Q.  B.  317. 

(r)  In  ejectment  it  is  not  necessary  to  annex  the  notices  of  title  on  either  tide 
to  the  issue  book :   Campbell  v.  Pettit,  26  U.  C.  Q.  B.  507. 

(s)  When  a  statute  enacts  that  a  proceeding  shall  be  in  a  given  form,  that  form 
must  be  followed :  see  Warren  v.  Love,  7  Dowl.  P.  C.  602 ;  Codringlon  v.  Curlewit, 
9  Bowl.  P.  C.  968. 

(<)  Taken  from  our  old  Real  Property  Act,  4  Wm.  IV.  cap.  1,  s.  52. 

(u)  In  general  plaintiff  in  ejectment  must  recover  by  the  strength  of  his  own 
title  and  not  by  the  weakness  of  that  of  his  adversary :  Doe  d.  Wilkes  v.  Babcock, 
1  U.  C.  C.  P.  392;  Eccles  el  al  v.  Paterson  et  al  22  U.  C.  Q.  B.  167.  But  to  this 
rule  an  exception  is  here  created,  t  e  as  against  persons  "who  are  merely 
intruders  "  in  favor  of  peraons  having  a  just  claim,  but  also  having  some  technical 
defect  in  their  title  or  some  imperfection  not  affecting  the  merits  of  the  case,  <tc. 
"Where  it  is  necessary  to  leave  the  question  of  possession  in  the  defendant  for 
twenty  years  in  a  doubtful  point  to  the  jury,  the  case  is  not  one  in  which  the 
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ney,  in  any  action  of  Ejectment,  may  serve  a  notice  upon  the 
Defendant  in  words  or  to  the  effect  following :  (y~) 

Take  notice  that  I  claim  the  premises  for  which  this  action  Form  of 

i  »      15    notice. 

is  brought,  as  the  bond  fide  .purchaser  thereof  from  A.  r>. 

,  or  as  heir-at-law  of  A.  B.  of  ,  (or  otherwise,  as 

the  case  may  be,~)  and  that  you  will  be  required  to  show,  upon 
the  trial  of  this  cause,  what  legal  right  you  have  to  the  pos- 
session of  the  premises,  (to)     4  Wm.  IV.  c.  1.  s.  52. 

18.  («)  If  upon  the  trial  of  such  Ejectment,  the  evidence  Formal  do- 
of  title  given  by  the  Claimant  satisfies  the  Court  and  Jury  (6)  plaintiffs 

p  .  iii  •  title  aided, 

that  he  is  entitled  in  justice  to  be  regarded  as  the  proprietor  when  and 
of  the  land,  or  is  entitled  to  the  immediate  possession  thereof 
for  any  term  of  years,  but  that  he  cannot  shew  a  perfect  legal 
title  by  reason  of  some  want  of  legal  form  in  some  instrument 
produced,  or  by  reason  of  the  defective  registration  of  some 
will  or  instrument  produced,  or  from  any  cause  not  within  the 
power  of  the  Claimant  to  remedy  by  using  due  diligence,  (c) 
the  Jury,  under  the  direction  of  the  Court,  may  find  a  verdict 
for  the  Claimant,  unless  the  Defendant,  or  his  counsel,  upon 
being  required  by  the  other  party  so  to  do,  gives  such  evi- 
dence of  title  as  shews  that  he  is  the  person  legally  entitled, 
or  that  he  does  bond  fide  claim  to  be  the  person  legally  enti- 
tled to  the  land,  by  reason  of  the  defect  in  the  title  of  the 

plaintiff  can  be  allowed  to  remedy  legal  defects  in  his  title  by  availing  himself  of 
the  provisions  of  this  statute:  Doe  d.  Lyons  v.  Crawford,  6  O.S.  834. 

(»)  See  note  t  to  preceding  section. 

(w)  Unless  defendant  show  title  the  jury  may  be  directed  to  find  a  verdict  for 
the  plaintiff,  notwithstanding  his  defective  tille :  section  1 8. 

(a)  Taken  from  oar  old  Real  Property  Act,  4  Wm.  IV.  cap.  1.  s.  52. 

(b)  Both  court  and  jury  must  be  satisfied.     This  intends  a  submission  by  the 
judge  to  the  jury  of  the  question  of  the  justice  of  plaintiff's  demand. 

(c)  Claimant  must  satisfy  the  court  and  jury — 

1.  That  be  is  entitled  injustice  to  be  regarded  as  the  proprietor  of  the  land; 

2.  Or  is  entitled  to  the  immediate  possession  thereof  for  any  term  of  years ; 
'       3.  But  that  he  cannot  show  a  perfect  legal  title — 

1 .  By  reason  of  some  want  of  legal  form  in  some  instrument  produced ; 

2.  Or  by  reason  of  the  defective  registration  of  some  will  or  instrument 

produced ; 

3.  Nor  from  any  other  cause  not  within  the  power  of  the  claimant  to 

remedy  by  using  due  diligence. 
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Claimant,  or  that  he  holds,  or  does  bond  fide  claim  to  hold, 
under  the  person  so  entitled.  (d~) 

19.  (e)  When  a  verdict  is  rendered  under  the  authority 
df  the  foregoing  provision,  it  shall  he  endorsed  as  given 
under  the  seventeenth  and  eighteenth  sections  of  this  Act, 
and  it  shall  be  stated  in  the  postea  and  entry  of  the  judgment 
to  have  been  so  given;  (/)  and  in  any  action  thereafter 
brought  for  the  mesne  profits,  such  Judgment  in  Ejectment 
shall  not  be  evidence  to  entitle  the  Claimant  to  recover,  (g) 
4  Wm.  IV.  c.  1,  s.  52. 

SPECIAL   CASES. 

a  special  ®0«  W  By   consent   of  the  parties  and  by  leave  of  a 

statedaaybe  Judge,  CO  a  special  case  may  be  stated  (_/)   as  in  other 
actions,  (ft)     19  Vic.  c.  43,  s.  233. 


(d)  If  the  jury  find  the  foregoing  in  favor  of  the  claimant,  they  may  find  for 
the  claimant  unless — 

1.  The  defendant  or  his  counsel,  upon  being  required  by  the  other  party  so  to 
do,  gives  such  evidence  of  title  as  shows  that  he  is  the  person  legally  entitled ; 

2.  Or  that  he  does  bond  fide  claim  to  be  the  person  legally  entitled  to  the  land 
by  reason  of  the  defect  in  the  title  of  the  claimant ; 

3.  Or  that  he  holds  or  does  bond  fide  claim  to  hold  under  the  person  bo 
entitled. 

See>note  u  to  preceding  section. 

(e)  Taken  from  old  Eeal  Property  Act,  4  "Wm.  IV.  cap.  1,  b.  52. 

(/)  The  object  of  this  indorsement  is  with  a  view  to  what  follows,  viz.  to  avoid 
the  judgment  being  used  in  an  action  for  mesne  profits  as  evidence  of  title. 

(g)  This  is  an  exception  to  the  general  rule,  which  is  that  judgments  in  eject- 
jnent  even  by  default  are  evidence  of  title  in  an  action  for  mesne  profits :  see  note 
n  to  section  15. 

(h)  Taken  from  C.  L.  P.  Act,  1856,  section  233,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  179.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  100. 

(i)  "Whenever  a  thing  is  directed  to  be  done  by  leave  of  a  judge,  an  application 
to  that  judge  is  intended.  Applications  to  a  judge  should  generally  be  supported 
by  affidavit.  The  proceedings  under  this  section  will  be  by  summons  and  order. 
The  summons  should  be  entitled  in  the  court  and  cause,  and  be  "to  show  cause 
why  a  special  case  should  not  be  stated  in  this  cause  pursuant  to  section  20  of  the 
.Ejectment  Act."  # 

0")  For  precedents  of  special  cases  in  ejectment:  see  Doe  d.  Kimber  v.  Cafe, 
7  Ex.  675;  Armstrong  v.  Bowdidge,  16  C.  B.  358;  O' Toole  v.  Browne,  3  El.  A 
:  B.  572. 


(4)  See  C.  L.  P.  Act,  section  150. 
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QUESTIONS  OF  FACT. 

21.  (I)  If  no  special  case  be  agreed  to,  the  Claimants  may  Questions 

j\     *  ■  i    •      ,i  .         ,  .  ,    \  tobetried 

proceed  to  trial  in  the  same  manner  as  in  other  actions,  (m)  if  no  special 
and  the  particulars  of  the  claim  and  defence  and  of  the  upon*8"* 
notices  of  Claimant  and  Defendant  of  their  respective  titles, 
if  any,  or  copies  thereof,  shall  be  annexed  to  the  record  by 
the  Claimants;  (n)  and  except  in  the  cases  hereinafter 
mentioned,  (o)  the  question  at  the  trial  shall  be  whether  the 
statement  in  the  Writ  of  the  title  of  the  Claimants  is  true  or 
false,  and  if  true,  then  which  of  the  Claimants  is  entitled,  and 
whether  to  the  whole  or  part,  and  if  to  part,  then  to  which 
part  of  the  property  in  question ;  (p)  and  the  entry  of  the 

{I)  Taken  from  C.  L.  P.  Act  1856,  s.  234,  the  origin  of  which  was  Eng.  Stat. 
15  &  16  Vic.  cap.  76,  e.  180.  Founded  upon  the  first  report  of  the  Common  Law 
Commissioners,  section  101. 

(m)  It  is  directed  that  claimants  "  may"  proceed  to  trial  in  the  same  manner 
as  in  other  actions,  and  of  coarse  serve  notice  of  trial  and  take  other  steps  neces- 
sary before  a  trial  in  ordinary  actions :  see  C.  L.  P.  Act,  section  201,  et  seq.  So 
after  the  lapse  of  four  terms  without  a  proceeding,  a  months'  notice  of  intention 
to  proceed  must  be  given:  Bishop  of  Toronto  v.  Cantwell,  11  V.  C.  C.  P.  311. 

(»)  The  "particulars  of  claim"  "if  any"  here  mentioned  in  contradistinction  to 
notice  of  the  nature  of  claimant's  title,  may  mean  the  "  better  particulars,"  for 
which  provision  is  made  in  section  13.  So  "  particulars  of  defence"  "  if  any," 
may  mean  the  notice  limiting  the  defence,  under  section  12.  Delivery  of  parti- 
culars of  the  claim  or  defence  will  not  require  to  be  proved  when  they  are 
appended  to  the  record:  Macarthyv.  Smith,  8  Bing.  145.  If  they  materially  vary 
from  the  particulars  delivered,  claimant's  right  to  recover  may  be  placed  in 
jeopardy.  Should  claimants  go  to  the  jury  and  recover  npon  any  ground  vary- 
ing from  the  particulars  proved  to  have  been  delivered,  defendant  might  be  enti- 
tled to  move  for  a  new  trial :  see  Morgan  v.  Harris,  2  C.  <fc  J.  461.  Should,  how- 
ever, defendant  at  the  trial  be  in  a  position  to  prove  the  variance,  he  might  have 
the  point  reserved,  and  afterwards  in  the  event  of  claimant's  recovering  move 
the  court  to  enter  a  nonsuit :  lb.  In  either  case  it  would  be  in  the  discretion  of 
the  court  to  order  the  attorney  for  the  claimant  to  pay  the  costs  of  the  first  trial : 
lb.  The  want  of  an  appearance  on  the  nisi  prius  record  may  be  amended  at  the 
trial :  Johnson  et  al  v.  McKenna,  10  U.  C.  Q.  B.  620 ;  Beaton  v.  St.  Clair,  14  U.  C. 
Q.  B.  97.  So  the  notice  of  title  or  defence :  see  note  6  to  Bection  4.  Defendant 
may  waive  such  irregularities  by  appearing  and  defending,  without  objecting  to 
them :  The  Queen  v.  Adam*  et  al,  3  V.  C.  C.  P.  404;  Johnson  et  al  v.  McKenna,  10 
U.  C.  Q.  B.  520. 

(o)  The  cases  to  which  reference  is  made  are,  it  is  believed,  such  as  are  men- 
tioned in  section  30,  which  provides  for  the  case  of  claimant  being  a  joint  tenant, 
tenant  in  common,  or  coparcener,  in  which  the  jury,  to  entitle  claimant  to  a 
verdict,  must  find  an  actual  ouster. 

(y)  This  section  seems  to  sanction  the  principle  of  the  issue  being  divisible 

either  as  to  the  property  sought  to  he  recovered,  or  the  number  of  parties 

appearing  as  claimants:  see  note  q  to  section  16.    Under  the  14  &  15  Vic.  cap. 

114,  it  was  held  in  a  case  where  the  jury  found  a  general  verdict  for  plaintiff 
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Form  of  verdict  may  be  made  in  the  form  No.  5,  or  to  the  like  effect, 
wlctf       with  such  modifications  as  may  be  necessary  to  meet  the 

facts,  (q)     19  Vic.  c.  43,  s.  234. 
™  ,  .  S3.  (V)  In  case  the  title  of  the  Claimant  as  alleged  in  the 

If  claimant  *~~"     V   /  ■  ' = 

was  entitled  Writ  existed  at  the  time  of  service  thereot,   (s)  but  had 

at  service  of  .  ,  . 

Writ,  but      expired  before  the  trial,  (0  the  Claimant  shall,  notwithstand- 

not  fl.ffcsr- 

wards.  ing,  be  entitled  to  a  verdict,  according  to  the  fact,  that  he  was 
entitled  at  the  time  of  serving  the  Writ,  and  to  judgment  for 
his  costs  of  suit,  (u)     19  Vic.  c.  43,  s.  235. 

though  defendant  was  in  fact  entitled  to  a  part  of  the  land  mentioned  in  the  writ; 
the  court  held  that  this  was  not  a  ground  for  a  new  trial,  but  for  an  application 
to  restrain  plaintiff  from  taking  possession  of  such  part:  Ferrier  v.  Moodie,  12  U. 
C.  Q.  B.  379.  Under  this  act,  execution  may  issue  "  for  the  recovery  of  posses- 
sion of  the  property  or  of  such  part  thereof  as  the  jury  have  found  the  claimant 
entitled  to :"  section  26.  The  court  has  power  to  grant  a  new  triil  as  to  half  of 
a  lot  of  land,  allowing  the  verdict  to  stand  as  to  the  other  half,  when  the  granting 
of  such  new  trial  is  in  the  discretion  of  the  court :  McNab  v.  Stewart,  15  U.  C.  C.  P. 
189.  When  the  new  trial  is  ordered  ex  debito  justitice,  the  whole  record  is  thrown 
open.  And  this  will  be  done  in  ejectment,  unless  the  defendant  consents  to  a 
verdict  standing  for  such  portion  of  the  land  as  plaintiff  has  failed  to  make  title 
to:  lb. 

{q)  If  it  appear  that  claimant  though  having  had  a  right  to  possession  when 
he  issued  and  served  his  writ,  has  none  at  the  time  of  trial,  the  verdict  may  be 
entered  according  to  the  fact :  section  22.  If  defendant  appear  and  claimant  do 
not,  the  latter  may  be  nonsuited :  section  24 ;  in  which  case  defendant  will  be 
entitled  to  judgment  for  his  costs:  B.  <J.  pi.  24-. 

(r)  Taken  from  C.  L.  P.  Act  1856,  section  235,  the  origin  of  which  is  Eng.  Stat' 
15  &  16  Vic.  cap.  76,  s.  181. 

(-«)  The  writ  should  be  directed  to  the  persons  in  possession  of  the  land  sought 
to  -be  recovered,  "  to  the  possession  whereof  claimant  is  entitled."  The  writ 
alleges  a  right 'of  claimant  to  possession,  but  does  not  show  any  title.  Upon  this 
ground  exception  has  been  taken  by  several  legal  writers  :to  the  language  of  that 
part  of  the  Eng.'C.  h.  P.  Act  which  corresponjls  with  the  section  here  annotated. 
But  under  our  G.  L.  P.  Act  there  is  a  distinction  to  be  observed,  in  this,  that  in 
addition  to  the  allegations  of  the  writ,  there  "must  be  a  notice  annexed  to  the  writ 
disclosing  "the  nature  of  claimant's'title-,"  sections  4,  5,  of  this  act. 

(t)  Which  fact  in  general  Can  only  be  established  by  testimony  given  at 
the  trial. 

(«)  This  was  always  the  law.  Upon  a  special  verdict  in  ejectment  under  the 
old  practice,  it  appeared  that  the  lessor  of  plaintiff  claimed  as  tenant  for  life. 
And  upon  an  affidavit  of  his  death  it  was  moved  that  all  proceedings  might  be 
stayed,  since  it  would  be  useless  to'contest  the  suit  upon  the  merits.  Bed  per 
iuriam,  "  Though  the  possession  cannot  be  obtained,  yet  the  plaintiff  has  a  rigbt 
to  proceed  for  damages  and  costs  ;  all  we  can  do  is  to  Oblige  him  to  give  security 
for  costs,  now  that  the  lessor  is  dead,  as  We  do  in  the  oase  of  infant  lessors,  who 
cannot  enter  into  the  common  rule:"  Thrmtout  d.  Warner  v.  Grey  -et  al,  2  Sti- 
1056 ;  see  also  Doe  d.  Butt  v.  Rous,  22  L.  J.  Q.  03.  1 1 1.  And  a  claimant  is  entitled 
to  a  writ  of  possession  notwithstanding  the-lease  under  which  he  olftims,  though 
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PLACE  OF  TRIAL  MAY  BE  CHANGED. 

S3-  (a}  On  the  application  of  either  party,  and  on  grounds  Court  may 

V      '  Fr  TNI  aIter  PlaC8 

shewn  bv  affidavit,  (6)  the  Court  or  a  Judge  (c)  may  order  of  trial  on 

J  '  *■  t  -l        affidavit. 

that  the  trial  (rf)  shall  take  place  in  any  County  other  than 
that  in  which  the  Venue  is  kid,  (e)  and  such  order  being 
suggested  on  the  record,  the  trial  may  be  had  accordingly.  (/) 
19  Vic.  c.  43,  s.  236. 

in  force  at  the  time  the  action  was  commenced,  has  expired  before  the  trial, 
unless  the  defendant  show  affirmatively  that  the  claimant  has  no  title  whatever : 
Gibbins  v.  Buckland,  114C.  736 ;  but  see  Buckland  v.  Gibbins,  32  L.  J.  Ch.  391. 
In  ejectment,  it  appeared  that  the  plaintiff  had  recovered  judgment  in  dower 
against  the  defendant's  landlord,  who  had  submitted  to  the  claim,  and  that  defen- 
dant after  this  action  had  attorned  to  the  plaintiff  and  paid  rent  to  the  attorney : 
Held  that  plaintiff  was  entitled  to  a  verdict  and  judgment  for  costs,  but  not  to  a 
writ  of  possession :  Fisher  v.  Johnston,  25  U.  C.  Q.  B.  6 1 6.  A  defendant  in  eject- 
ment, who  claimed  nnder  an  unregistered  lease  subsequent  in  date  to  an  unregis- 
tered lease  under  which  the  plaintitf  derived  title,  registered  his  lease  after  action 
brought  and  before  trial :  Held  that  plaintiff,  notwithstanding,  was  entitled  to  a 
verdict  and  judgment  for  his  costs:  Ryan  v.  Landers,  9  Ir.  C.  L.  R.  487. 

(a)  Taken  from  C.  L.  P.  Act,  1S56,  section  236,  the  origin  of  which  was  Eng. 
Stat.  15  cfc  16  Vic.  cap.  76,  s.  182.  Substantially  the  same  as  Stat.  U.  C.  7  Wm. 
TV.  cap.  3,  s.  14,  which  is  taken  from  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  42,  s.  22, 
and  which  extends  to  all  local  actions. 

(6)  The  venue  in  ejectment  is  local :  McKindsey  v.  Johnston,  14  U.  C.  Q.  B.  209. 
An  application  for  a  change  as  to  the  place  of  trial  must  be  grounded  upon  an 
•  affidavit  showing  a  necessity  for  the  change  intended.  It  is  not  declared  what 
6hall  be  a  sufficient  ground  for  the  application.  Under  the  Act  of  William,  any 
cause  would  be  sufficient  which  showed  that  delay  or  expense  would  be  avoided, 
and  that  it  would  be  more  convenient  to  have  the  trial  take  place  in  the  county  to 
which  a  change  was  desired :  see  Doe  d.  Baker  v.  Harmer,  1E4W.  80.  If  the 
ground  be  that  an  impartial  trial  cannot  be  had  in  the  county  in  which  the  venue 
is  laid,  that  ground  must  in  a  local  action  be  made  out  in  a  most  satisfactory 
manner  to  induce  the  court  to  interfere :  see  Briscoe  v.  Roberts,  3  Dowl.  P.  C.  434 ; 
see  further  note  h  to  section  89,  C.  L.  P.  Act. 

(c)  Court  or  Judge,    Relative  powers:  see  note  w  to  section  48,  G.  L.  P.  Act. 

(d)  The  power  conferred  by  the  Act  of  William  is  to  order  the  "  issue"  to  be 
tried  in  any  other  county  than  that  in  which  the  venue  is  laid.  Hence  it  was  held 
that  no  application  under  that  statute  could  be  made  until  issue  joined :  Bill  v. 
Harr  son,  4  Dowl.  P.  C.  181 ;  see  also  The  Guardians  of  tie  YougAaZ  Union,  v. 
Atkinson,  9  Ir.  C.  L.  R.  App.  xvii. 

(c)  The  summons  may  be  "to  show  cause  why  the  trial  in  this  cause  should 
not  be  had  in  the  county  of  B.  and  not  in  the  county  of  A.  in  which  the  venue  is 
laid;  and  why,  for  that  purpose,  a  suggestion  should  not  be  entered  on  the 
record  that  the  trial  may  be  had  in  the  said  county  of  B.  according  to  the  statute 
in  such  case  made  and  provided." 

(/)  The  suggestion  may  be  to  this  effect: — And  the  plaintiff  {according  to  tht 
fact)  gives  the  court  here  to  understand  and  be  informed  that  on,  &c.  the  honor- 
able, ic.  one  of  the  justices,  <fcc.  did  order  that  the  trial  in  this  cause  should  take 
place  in  the  county  of  B.  instead  of  the  county  of  A.    The  court  refused  after 
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FAILURE  OP  CLAIMANT  OB  DEPENDANT  TO  APPEAR. 

Defendant  24-  (#)  If  tIle  Defendant  appears,  and  the  Claimant  does 
appearing  not  appear  at  the  trial,  the  Claimant  shall  be  non-suited,  (h) 
ant  making   an(j  if  tne  claimant  appear  and  the  Defendant  does  not  ap- 

defanlt,  and  rr  # 

««o!«raa.     pear,  the  Claimant  shall  be  entitled  to  recover  without  any 
proof  of  his  title,  (i)     19  Vic.  c.  43,  s.  237. 

SPECIAL  VERDICT. 

speciaiver-       gg^  ^  The  Jury  may  find  a  special  verdict,  (Z)  and 

judgment  to  change  the  venue  in  ejectment  when  by  mistake  it  had  been  laid  in 
a  county  different  from  that  in  which  the  lands  were  situate :  The  Orocers'  Co.  v. 
Coll,  9  Ir.  C.  L.  K.  App.  viii. 

(g)  Taken  from  C.  L.  P.  Act,  1856,  section  237,  the  origin  of  which  was  Eng. 
Stat.  15  <fc  16  Vic.  cap.  76,  s.  183. 

(A)  And  defendant  shall  be  entitled  to  judgment  and  his  costs  of  the  cause : 
E.  G.  pi.  24. 

(i)  i.  e.  to  recover  possession  of  the  property  sought  to  be  recovered.  If 
claimant  seek  to  recover  mesne  profits,  whether  defendant  appear  or  not,  evidence 
must  be  offered  of  the  mesne  profits :  section  60. 

(4)  Taken  from  C.  L.  P.  Act,  1856,  section  238,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  184.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  102. 

(I)  The  origin  of  a  special  verdict  is  the  Statute  of  'Westminster  II.  13  Ed' 
I.  cap.  30,  s.  2.  When  during  the  trial  of  a  cause  any  difficult  question  of  law 
arises  the  determination  of  which  is  necessary  to  a  finding  either  for  plaintiff  or 
defendant,  the  jury,  instead  of  finding  generally  for  the  one  or  the  other,  find 
specially  the  facts  disclosed  upon  the  evidence  before  them,  and  conclude  to  the 
effect  "  that  they  are  ignorant  in  point  of  law  on  which  side  they  ought  upou 
these  facts  to  find  the  issue ;  that  if  upon  the  whole  matter  the  court  shall  be 
of  opinion  that  the  issue  is  proved  for  the  plaintiff,  they  find  for  the  plaintiff 
accordingly  and  assess  the  damages  at  such  sum,  Ac.  [according  to  the  nature  of 
the  case),  but  if  the  court  are  of  an  opposite  opinion  then  vice  versa."  This 
form  of  finding  is  called  a  special  verdict.  However,  as  on  a  general  verdict 
the  jury  do  not  themselves  actually  frame  the  poatea,  so  they  have  in  fact  nothing 
to  do  with  the  formal  preparation  of  a  special  verdict.  When  it  is  agreed  that  a 
verdict  of  that  kind  is  to  be  given,  the  jury  merely  declare  their  opinion  as  to 
any  fact  reniaining  in  doubt,  and  then  the  verdict  is  adjusted  without  their  fur- 
ther interference.  It  is  settled  under  the  correction  of  the  judge  by  the  counsel 
on  either  side,  according  to  the  state  of  facts  as  found  by  the  jury,  with  respect 
to  all  particulars  on  which  they  have  delivered  an  opinion ;  and  with  respect  to 
other  particulars  according  to  the  state  of  facts  which  it  is  agreed  that  they 
ought  to  find  upon  the  evidence  before  them.  The  special  verdict,  when  its 
form  is  thus  settled,  is,  together  with  the  whole  proceedings  on  the  trial,  then 
entered  on  record,  and  the  question  of  law  arising  on  the  facts  found  is  argued 
before  the  court  in  banc,  and  decided  by  that  court  as  in  the  case  of  demurrer: 
Steph.  PI.  7  ed.  85.  The  jury  must  find  facts,  and  not  merely  the  evidence  of  facts : 
see  Bird  v.  Appleton,  1  East.  111.  The  court  cannot  draw  from  other  statements 
in  a  special  verdict  any  inference  of  facts  necessary  to  the  determination  of  the 
case ;  such  facts  must  be  expreBsly  found  one  way  or  the  other,  and  if  they  be 
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either  party  may  tender  a  bill  of  exceptions,  (m)     19  Vic.  c. 
43,  s.  238. 

not  found  the  court  will  award  a  venire  de  novo  :  Tancred  et  al  v.  Christ;/,  12  M. 
&  W.  316.  The  judge  ought  to  make  a  note  of  the  verdict  at  the  trial,  upon 
which  note  the  special  verdict  is  afterwards  prepared  in  form.  Amendments  of 
the  special  verdict,  when  in  accordance  with  this  note,  may  be  made :  Manners  qui 
tarn  v.  Postan,  8  B.  <fe  P.  343 ;  Bowers  v.  Nixon,  12  Q.  B.  546 ;  provided,  however, 
the  alterations  be  such  as  to  carry  out  the  intention  of  the  jury :  Williams  v.  Breedon, 

1  B.  &  P.  329 ;  Richardson  v.  Hellish,  3  Bing.  334.  No  alteration  of  substance 
can,  it  seems,  be  made:  Spencer  v.  Ooter,  1  H.  Bl.  78.  In  one  case  an  amendment 
was  allowed  upon  an  affidavit  of  what  had  been  proven  at  the  trial :  Mayo  v. 
Archer,  1  Str.  513.  The  special  verdict  when  drawn  up  may  be  set  down  for 
argument  without  concilium :  R.  G.  pr.  15 ;  upon  request  of  either  party  four  days 
before  the  day  on  which  the  same  is  intended  to  be  argued:  lb.  The  party  set- 
ting it  down  must,  four  days  before  the  day  appointed  for  argument,  deliver  a 
copy  of  the  special  verdict  to  each  of  the  judges  of  the  court  in  which  it  is  set 
down  to  be  heard:  R.  6.  pr.  17.  Notice  of  argument  should  thereupon  be  forth- 
with given  to  the  opposite  party:  R.  G.  pr.  16. 

(m)  The  origin  of  a  bill  of  exceptions  is  Statute  of  Westminster  II.,  13  Ed.  I. 
cap.  31.  It  is  the  province  of  the  judge  at  nisi  prius  to  superintend  the  conduct 
of  a  case  and  to  direct  the  jury  upon  all  matters  of  law  arising  out  of  the  case. 
If  the  judge  in  his  direction  mistake  the  law  the  counsel  on  either  side  may 
require  him  to  seal  a  bill  of  exceptions  stating  the  point  or  points  in  which  he  is 
supposed  to  err.  If  the  statement  be  truly  made  the  judge  is  bound  to  seal  it  in 
confession  of  its  accuracy:  Gibbs  v.  Pike,  9  M.  &  W.  351;  Corsar  et  al  v.  Seed, 
21  L.  J.  Q.  B.  18.  The  cause  then  proceeds  to  verdict  as  usual.  The  opposite 
party,  for  whom  the  verdict  is  given,  is  entitled,  as  in  the  common  course,  to  judg- 
ment upon  such  verdict  in  the  court  in  banc,  for  that  court  takes  no  notice  of  the 
bill  of  exceptions.  But  the  whole  record  being  afterwards  removed  by  writ  of 
error,  the  bill  of  exceptions  is  then  taken  into'  consideration  in  the  court,  of 
error  and  there  decided:  Steph.  PI.  7  ed.  84.  Thus  a  bill  of  exceptions  is  in 
the  nature  of  an  appeal  from  the  court  out  of  which  the  record  issued  for  trial 
after  judgment  given  in  that  court  to  one  of  superior  jurisdiction.  The  points 
of  exception  must  be  in  fact  taken  at  the  trial :  Doe  d.  Tolson  et  al  v.  Fisher, 

2  Bligh.  N.  R.  9;  Wright  v.  Sharp,  1  Salk.  288;  Culley  v.  Doe  d.  Taylerson, 
11  A.  i&  E.  1013,  n.  But  the  bill  is  usually  settled,  drawn  up,  signed  and 
sealed  afterwards:  see  Gardner  v.  Baillie,  1  B.  <fe  P.  32.  It  ought  to  contain 
the  exceptions  made  to  the  directions  and  ruling  of  the  judge,  together  with 
so  much  of  the  evidence  given  at  the  trial  as  is  necessary  to  make  the  excep- 
tions intelligible  to  the  court  in  error,  and  furnish  grounds  for  the  allowance 
or  disallowance  of  the  exceptions.  It  is  unnecessary  that  the  bill  should  con- 
tain the  statement  of  a  verdict  within  it,  although  it  more  commonly  does  so ; 
for  it  may  be  appended  to  the  judgment  roll  which  contains  the  pleadings,  the 
issue  joined,  the  jury  process,  the  verdict,  and  the  judgment  of  the  court  below: 
Dames  et  uz  v.  Lowndes,  1  M.  &  G.  482,  per  Tindal,  C.  J.  It  is  misdirection 
and  not  non-direction  that  is  the  proper  subject  of  a  bill  of  exceptions :  McAl~ 
pine  v.  Mangnall,  3  C.  B.  517;  Sedley  v.  McGowan.  7  Ir.  C.  L.  R.  427;  Anderson 
v.  Fitzgerald,  3  Ir.  C.  L.  R.  475 ;  s.  c.  4  H.  L.  C.  484.  It  is  no  misdirection  to 
express  in  strong  terms  an  opinion  upon  the  evidence  unless  it  be  manifest 
that  the  opinion  was  not  at  all  warranted:  Davidson  v.  Stanley.  2  M.  &  G.  721. 
The  misdirection,  if  any,  on  a  matter  of  law,  must  be  material  to  the  decision 
of  the  case:  Earl  of  Norbury  v.  Kitchen,  7  L.  T.  N.S.  686.  Exception  must  be 
made  to  the  particular  parts  of  the  charge  that  are  objectionable :  Scanlan  et  ux, 
v.  Sceals  et  al,  5  Ir.  L.  R.  139.    The  exceptions  must  be  to  the  ruling  of  the 
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JUDGMENTS. 
1. — Upon  a  Finding  for  the  Plaintiff. 

Judgment  if      S6.  (n)  Upon  a  finding  for  the  Claimant,  (o)  Judgment 
cover."11' re~  may  be  signed  (pj  and  Execution  issued  for  the  recovery  of 

judge  and  not  to  the  reasons  he  may  have  given  for  the  ruling:  MeMahon  v. 
'Leonard  et  al,  4  Ir.  0.  L.  R.  16,  31;  see  also  a.  c.  6  Ir.  C.  L.  R.  209,  253.  A 
refusal  to  nonsuit  is  not  a  ground  of  exception:  Sedley  v.  McGowan,  7  fr.  C. 
L.  K.  427.  Whether  the  overruling  of  a  challenge  to  the  array  can  be  made  the 
Subject  of  an  exception:  see  Marl  of  Aldberough  et  al  v.  Bland  et  al,  1  Ir.  C. 
Ji.  R.  57 1  ;  see  farther  The  Queen  v.  Whalen,  28  U.  0.  Q.  B.  2,  108.  The  party 
in  whose  favour  the  finding  on  an  issue  has  been  obtained  cannot  except  to  that 
finding,  although  it  may  have  been  in  an  immaterial  part  of  the  issue :  Greenham 
v.  Gray,  3  Ir.  Jur.  N.S.  9.  An  exception  stating  what  the  judge  refused  to  do  is 
improper  unless  it  eontain  a  statement  of  what  the  charge  was  and  wherein  it 
was  objectionable :  Malcomson  et  al  v.  Morton,  11  Ir.  L.  E.  230.  Distinct  excep- 
tions to  different  parts  of  the  eharge  ought  not  to  be  allowed :  Strong  et  al  y. 
Kean  el  ux.  13  Ir.  L.  R.  93.  It  is  not  necessary  on  a  bill  of  exceptions  to  set  out 
more  than  enough  of  the  evidence  to  make  the  exceptions  intelligible :  Watson  et 
al  v.  Clooney.  1  Ir.  C.  L.  R.  62.  Though  the  exception  complain  of  some  erro- 
neous ruling  of  the  judge  on  a  single  point,  it  goes  to  the  whole  case:  The  Trus- 
tees of  Eoans'  Charities  v.  jfAe  Bank  of  Ireland,  lb  424.  The  exceptions  must 
be  taken  before  the  jury  is  discharged:  Close  v.  Bail,  1  Ir.  Jur.  O.S.  256.  If  it 
appear  that  the  judge  was  sufficiently  apprised  of  what  the  parties  intended  by 
the  exceptions  the  court  of  error  will  not  scan  the  wording  of  them  too  narrowly ; 
Clooney  v.  Watson,  2  Ir.  C.  L.  R.  135.  The  bill  of  exceptions  need  only  contain 
what  the  jud/e  did,  and  what  he  was  requested  to  do,  and  what  he  refused  to  do: 
Ward  v.  Freeman,  lb  460.  The  specific  question  required  to  be  left  to  the  jury 
should  be  stated:  Banks  v.  Cribbin  et  al,  7  Ir.  0.  L.  R.  489.  In  some  cases,  instead 
of  allowing  the  exceptions,  a  venire  de  novo  may  be  awarded:  Thelwall  v.  Yelver- 
ton  7  Ir.  Jur.  N.S.  347.  The  bill  may  be  amended  after  it  is  sealed:  Richardson 
v.  Mellish,  3  Bing.  334 ;  see  also  Doe  d.  Church  et  al  v.  Perkins  et  al.  3  T.  R. 
749.  The  party  who  tenders  a  bill  of  exceptions  is  not  thereby  precluded  from 
moving  in  arrest  of  judgment  for  defects  apparent  on  the  face  of  the  original 
record:  Enfield  v.  Hull,  2  Lev.  236.  A  party  cannot  select  one  point  to  go  into 
error,  and  apply  to  the  court  in  banc,  on  another.  He  must  elect  to  take  all  the 
points  on  which  he  relies  into  error  or  none.  But  if  there  be  any  point  which 
could  not  in  any  way  be  taken  into  error  he  may  apply  to  the  court  in  banc,  for 
a  new  trial  upon  that  point  without  abandoning  his  bill  of  exceptions:  Adams  v. 
Andrews,  15  Q.  B  1001;  Gregory  v.  Slowman,  1  El.  &  B.  360;  see  also  Fabrigas 
v.  Mostyn,  2  W.  Bl.  929. 

(n)  Taken  from  C.  L.  P.  Act,  1856,  section  239,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  185.  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  103.  Substantially  a  re-enactment  of  Stat.  14  &  15 
Vic.  cap.  114,  s.  8. 

(o)  The  finding  must  be  upon  the  question  whether  "the  statement  in  the  writ 
of  the  title  of  the  claimants  is  true  or  false,  and  if  true,  then  which  of  the  claimants 
is  entitled,  and  whether  to  the  whole  or  part,  and  if  to  part  then  to  which  part  of 
the  property  in  question:"  section  21. 

(p)  Which  judgment  ought  to  be  signed  pursuant  to  section  48.  Form  thereof 
see  Form  No.  5  to  this  act;  and  may  in  some  cases  be  entered  nunc  pro  tunc; 
Voe  d  [lay  v.  Hunt.  12  U.  C.  Q.  B.  625;  Davy  et  al  v.  Cameron,  14  U  C  Q  B. 
483 ;  s.  c.  15  U.  C.  Q.  B.  175. 
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possession  of  the  property  'or  of  such  part  thereof  as  the  Jury 
have  found  the  Claimant  entitled  to,  (j)  and  for  costs,  (r) 
within  the  time  (not  exceeding  the  fifth  day  in  Term  next 
after  the  verdict)  ordered  by  the  Court  or  Judge  who  tried 
the  cause,  (s)  and  if  no  such  order  be  made,  then  on  the 
fifth  day  in  Term  next  after  the  verdict,  (t)  19  Vic.  c.  43, 
s.  239. 

2. — Upon  a  Finding  fob  Defendant. 

37.  (u)  Upon  a  finding  for   the  Defendants,  or  any  of  Execution 
them,  (v)  Judgment  may  be  signed  and  Execution  for  costs 
issued  against  the  Claimants  named  in  the  Writ,  (w)  within  fendantif 

(j)  See  note  «  to  section  21. 

(r)  There  may  be  either  one  writ  of  executiop  or  separate  writs  for  the  recovery 
of  possession  and  costs  at  the  election  of  claimant:  section  28.  It  will  be  observed 
that  the  costs  are  made  to  follow  the  judgment  as  in  other  actions.  But  since  the 
C.  L.  P..  Act,  as  before  it,  the  court  in  an  action  of  ejectment  has  jurisdiction  to 
order  by  rule  the  parties  who  really  defend  to  pay  the  costs  of  claimant  though 
such  parties  be  strangers  to  the  record :  Hutchinson  et  al  v.  Greenwood  et  al,  4  El. 
&  B.  324.  However,  to  entitle  elaimant  to  call  upon  such  third  parties  being  stran- 
gers to  the  record  to  pay  the  costs  of  the  action,  it  must  be  clearly  shown  that 
the  defence  was  conducted  by  such  third  parties  and  was  really  their  defence  and 
not  that  of  the  party  who  ostensibly  defended :  Anstey  et  al  v.  Edwards,  1 6  C.  B. 
212 ;  see  also  Thornton  v.  Wilkinso  i,  11  W.  B.  916 ;  Hobb.s  v.  Vandenbrande,  12  W. 
B.  405.  There  can  be  no  costs  where  judgment  is  signed  by  default:  see  note  m 
to  section  15.  A  defendant  who  in  England  had  been  in  execution  for  costs  for 
more  than  twelve  calendar  months,  was  held  entitled  to  his  discharge  under  48 
Geo.  III.  cap.  123:  see  Humphreys  v.  Franks,  3  C.  B.  N.S.  765. 

(*)  Qu.  Is  it  intended  that  the  oourt  or  judge  shall  have  power  in  ejectment  to 
issue  speedy  execution  ?  In  England  there  is  an  express  provision  to  this  effect : 
2  Geo.  IV.  &  1  Wm.  IV.  cap.  70,  s.  38.  Authority  is  given  to  the  judge  who 
may  try  an  ejectment  cause,  in  his  discretion  "  to  order  that  judgment  may  be 
entered  and  execution  issue  in  favor  of  the  claimant  at  the  expiration  of  six  days' 
next  after  the  giving  of  the  verdict:"  section  61. 

(()  The  Eng.  C.  L.  P.  Act  here  continues,  "or  within  fourteen  days  after  such 
verdict,  whichever  shall  first  happen,"  which  expression  has  reference  to  section 
120  of  Eng.  C.  L.  P.  Act,  1852,  not  adopted  by  our  legislature,  allowing  execution 
in  all  cases  to  issue  in  fourteen  days  after  verdict  under  certain  regulations, 

(a)  Ta'»en  from  C.  L.  P.  Act,  1866,  section  240,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  186.  Founded  upon  the  first  report, of  the  Common 
Law  Commissioners,  section  140. 

(v)  It  is  presumed  that  if  one  of  several  defendants  succeed  as  against  plaintiff, 
such  defendant  will  be  entitled  to  his  costs,  being  an  aliquot  proportion  of  the 
whole  costs  of  the  cause. 

(w)  The  effect  of  the  judgment  is  declared  to  be  the  same  as  that  of  the  judg- 
ment in  ejectment  heretofore  used:  section  49.  The  costs  of  a  successful  defen- 
dant may  be  given  by  rule  against  the  real  claimant,  though  not  named  in  the 
writ:  Mobbs  v.  Vandenbrande  et  ux.  4  E.  &  S.  904. 
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Claimant  the  same  time,  and  in  like  manner  as  upon  a  finding  for  the 
foU-  Claimant,  (*)    19  Vic.  e.  43,  s.  240. 

EXECUTIONS. 

One  or  more  S8.  (a)  Upon  Judgment  for  recovery  of  possession  and 
Xonmay  costs,  there  may  be  either  one  Writ  or  separate  "Writs  of 
issue.  Execution    for    the    recovery   of   possession,   and    for    the 

costs,  (i)  at  the  election  of  the  Claimant.     19  Vic.  c.  43, 

s.  241. 

(x)  See  notes  to  preceding  section.  Section  186  of  Eng.  C.  L.  P.  Act,  corres- 
ponding with  this  section,  concludes  in  the  same  manner  as  mentioned  in  note 
l  to  the  preceding  section  and  for  the  reasons  therein  assigned. 

(a)  Taken  from  C.  L.  P.  Act,  1856,  section  241,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  18V. 

(6)  The  judgment  in  ejectment  entitles  claimant  to  possession  of  the  land 
described  in  the  writ;  but  he  cannot  take  possession  by  force.  His  remedy  is 
by  writ  of  habere  facias  possessionem :  Doe  d.  Stevens  v.  Lord,  6  Dowl.  P.  C.  256. 
There  may  be  circumstances  under  which  a,  writ  of  restitution  would  be  more 
proper  than  a  writ  of  hab.  fac.  poss. :  see  Doe  d.  Pitcher  v.  Roe,  9  Dowl.  P.  C. 
971 ;  Doe  Whittington  v.  Hards,  20  L.  J.  Q.  B.  406.  The  writ  of  habere,  like  the 
writ  of  fi.  fa.  is  returnable  immediately  after  the  execution  thereof:  Doe  d. 
Hudson  v.  Roe,  18  Q.  B.  806.  All  writs  of  execution  must  be  directed  to  the 
sheriff  of  some  particular  county.  The  writ  to  deliver  possession  of  land  must 
of  course  be  directed  to  the  sheriff  of  that  county  in  which  the  land  is  situate. 
And  if  in  that  county  there  be  sufficient  goods  and  chattels  or  other  property 
liable  to  execution,  there  would  not  seem  to  be  any  good  reason  for  issuing  two 
separate  writs  where  one  might  suffice,  viz.  hab.  fac.  poss.  and  fi  fa.  A  sheriff 
cannot,  under  an  ordinary  writ  of  fi.  fa.  break  outer  doors :  Semaynes  case, 
6  Kep.  92;  Burdelt  v.  Abbott,  14  East  167;  but  if  he  has  a  writ  both  for  pos- 
session and  costs,  he  may,  it  is  presumed,  open  outer  doors  to  give  possession, 
and  then  levy  for  costs.  Where  a  defendant  in  ejectment,  after  judgment  against 
him  but  before  writ  of  habere  executed,  acquired  title  to  the  land,  the  court 
stayed  the  execution  of  the  writ  of  habere:  Helm  v.  Crossin,  17  U.  C.  C.  P.  156. 
The  execution  should  follow  the  judgment,  and  th&  judgment,  where  there  has 
"been  a  limited  defence,  should  be  so  prepared  as  to  award  the  execution  for 
the  part  only  recovered :  Harold  et  ux  v.  Stewart  et  al.  3  Prac.  R.  335.  As  to 
restraining  the  execution  when  plaintiff  has  by  his  verdict  recovered  more  than 
he  is  entitled  to:  see  note  q  to  section  16.  Where  a  writ  of  habere  issued  within 
one  year  after  the  entry  of  judgment,  an  alias  issued  more  than  six  years  there- 
after  was  held  to  be  regular:  Johnston  et  al  v.  McKenna,  3  Prac.  R.  229.  Where 
the  sheriff  returned  to  the  first  writ  that  "  none  came  to  receive  possession,"  the 
presumption  of  release  of  the  judgment  does  not  arise  in  the  same  manner  as 
if  nothing  had  been  done  upon' the  judgment:  lb.  And  it  was  held  that  the 
second  writ  might  be  executed  by  the  removal  from  possession  of  a  person  who 
was  the  widow  of  a  person  that  claimed  under  a  judgment  defendant:  lb.  There 
•are  some  cases  which  appear  to  favour  the  idea  that  'if  there  be  a  disturbance 
of  possession  recently  after  possession  delivered,  the  court  may,  on  application, 
•order  possession  to  be  restored,  and  punish  by  attachment:  see  Thompson  v. 
Mirehouse,  2  Dowl.  P.  C.  200;  Doe  d  Lloyd  v.  Roe,  2  Dowl.  KS.  407;  Doe  d. 
Pitcher  v.  Roe,  9  Dowl.  P.  C.  971.  Bnt  the  better  opinion  now  appears  to  be  that 
after  the  possession  of  premises  recovered  in  ejectment  has  been  delivered  to  the 
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JOINT  TENANTS,  &c. 

39.  (<0  Iri  case  the  aotion  has  been  brought  by  some  or  As  *°  ?e?en" 

N  J  t  .      oants  bemg 

one  of  several  persons  entitled  as  joint  tenants,  tenants  in  joints  ten- 

.  .  ants.tenants 

common  or  coparcenary,  any  joint  tenant,  tenant  in  common  in  common, 
or  coparcener  in  possession,  may,  (d)  at  the  time  of  appear,  ting  right  of 
ance  or  within  four  days  after,  give  notice  in  the  same  form  &c. 
as  the  notice  of  a  limited  defence,  (e)  that  he  or  she  defends 
as  such  and  admits  the  right  of  the  Claimant  to  an  undivided 
share  of  the  property  (stating  what  share),  but  denies  any 
actual  ouster  of  him,  from  the  property,  (/)  and  may  within 
the  same  time  file  an  affidavit,  stating  with  reasonable  cer- 
tainty, that  he  or  she  is  joint  tenant,  tenant  in  common  or 
coparcener,   nnd   the  share  of  such   property  to  which  he 
or  she  is  entitled,  and  that  he  or  she  has   not  ousted  the 


rightful  owner  by  the  sheriff  and  the  writ  of  possession  duly  returned,  the  power 
of  the  court  in  the  suit  is  at  an  end,  and  if  the  defendant  take  possession  after- 
wards the  court  will  not  summarily  interfere:  Wilson  v.  Chariton  el  al,  6  L.  T. 
N.S.  255 ;  McDermott  v.  McDermott,  4  Prac.  R.  252 ;  Edwards  et  al  v.  Bennett, 
5  Prac.  R.  161. 

(c)  Taken  from  C.  L.  P.  Act,  1856,  section  242,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  a.  188".  Founded  upon  the  first  report  of  the  Common 
Law  Commissioners,  section  105. 

(d)  May.  If  the  notice  made  necessary  by  this  section  be  not  given,  the 
possession  of  defendant  will  be  considered  adverse  and  the  action  maintainable 
against  him  without  proof  of  actual  ouster:  Scott  et  al  v.  McLeod,  14  U.  C.  Q.  B. 
674 ;  McCallum  v.  Boswell,  15  U.  C.  Q.  B.  343 ;  Leech  v.  Leech  et  al,  24  U.  C.  Q.  B. 
321 ;  Dudgeon  v.  Dudgeon,  10  Ir.  L.  R.  534.  But  see  Lyster  v.  Eirkpatrick  et  al, 
26  U.  C.  Q.  B.  217 ;  Lyster  v.  Ramage,  lb.  233. 

(e)  See  section  12. 

(/)  At  common  law  the  possession  of  one  joint  tenant,  coparcener,  or  tenant  in 
common  is  presumed  to  be  the  possession  of  all :  Ford  v.  Grey,  1  Salk.  285  ;  Smales 
v.  Dale,  Hob.  120;  Doe  d.  Bamett  elaly.  Keen,  1  T.  R.  386;  and  this  presump- 
tion is  only  removed  by  proof  of  circumstances  indicative  of  an  adverse  holding. 
It  is  clear  law  that  one  joint  tenant,  <fec,  may  so  conduct  himself  as  to  oust  his 
co-tenants  and  hold  in  severalty.  Such  conduct  in  law  and  in  fact  amounts  to  an 
actual  ouster,  to  constitute  which,  actual  force  is  quite  unnecessary.  Proof  of 
any  circumstances  indicating  an  intention  on  the  part  of  the  tenant  in  possession 
to  hold  to  the  exclusion  of  his  co-tenants,  establishes  an  actual  ouster.  Thus 
thirty -six  years  sole  and  unterrupted  possession  by  a  tenant  in  common  without 
any  account  to  or  demand  made  by  or  claim  set  up  by  his  co-tenant,  was  before 
Stat.  4  Wm.  IV.  cap.  1,  s.  24,  held  to  be  a  sufficient  ground  for  a  jury  to  presume 
an  actual  ouster:  Doe  d.  Fishar  et  ux.  Y..Prosser,  1  Cowp.  217.  So  proof  of  a 
demand  of  possession  by  one  tenant  in  common,  and  a  refusal  by  the  other 
tenant  in  common,  and  proof  that  the  latter  stated  he  claimed  the  whole  pro- 
perty :  Doe  d.  Hellings  et  ux.  v.  Bird,  1 1  East.  49.  So  where  one  of  several  joint 
tenants  authorized   a  railway  company  to  take  possession  of   the  property, 
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Claimant,  (g)  and  such  notiee  shall  be  entered  in  the  issue  in 
the  same  manner  as  the  notice  limiting  the  defence,  and  upon 
the  trial  of  such  an  issue,  the  additional  question  of  whether 
an  actual  ouster  had  taken  plaee  shall  be  determined.  (A) 
19  Vie.  c.  43,  s.  242. 

Question  to       §'©•  (i)  If  upon  the  trial  of  such  issue  as  last  aforesaid, 

suehjoiit     it  be  found  that  the  Defendant  is  joint  tenant,  tenant  in 

&™awifh       common,  or  coparcener  with  the  Claimant,  then  the  question 

fouM^6   whether  an  actual  ouster  had  taken  place  shall  be  tried,  and 

t?aryheCOn  unless  such  actual  ouster  be  proved  the  Defendant  shall  be 

entitled   to  Judgment  and  costs;  (j~)  but   if  it   be  found 

either  that  the  Defendant  is  not  such  joint  tenant,  tenant  in 

common,  or  coparcener,  or  that  an  actual  ouster  had  taken 

place,  then  the  Claimant  shall  be  entitled  to  Judgment  for 

the  recovery  of  possession  and  costs.  (7c)     19  Vic.  c.  43, 

b.  243. 

death  not  to  abate  suit. 

Death  of  gj     n\  The  death  of  a  Claimant  or  Defendaut  shall  not 

either  party  v  ' 

which  the  company  did:  Doe  d.  Wamn  v.  Horn  et  al,  3  M.  &  W.  333  ;  s.  u.  6  M. 
<fc  W.  564. 

(g)  In  ejectment  by  one  joint  tenant,  &c,  to  recover  land  in  the  possession  of 
a  co-tenant  when  the  action  was  a  fiction,  the  consent  rule  confessed  only  lease 
and  entry  but  not  ouster. 

(h)  Thus  it  appears  that  the  right  of  one  joint  tenant,  <fcc,  to  maintain  eject- 
ment against  another,  after  notice  to  the  claimant  admitting  his  right  to  recover 
an  undivided  share,  depends  entirely  upon  proof  of  an  actual  ouster.  Wanting 
this,  the  suit  must  fail;  otherwise  the  absurdity  would  arise  of  a  man  bringing 
an  action  to  recover  possession  of  land  of  which  in  the  eye  of  the  law  he  is  legally 


(i)  Taken  from  C.  L.  P.  Act,  1856,  section  243,  the  origin  of  which  was  Eug. 
Stat.  15  <fe  16  "Vic.  cap.  76,  s.  189. 

(/)  The  provisions  of  this  section  necessarily  arise  out  of  the  preceding  one. 
If.  it  be  not  proved  that  the  party  in  possession,  being  a  joint  tenant,  &c.  is  hold- 
ing adversely  to  claimant,  then  a  recovery  in  ejectment  would  be  most  harassing, 
and  such  as  the  law  would  never  tolerate.  On  the  contrary,  under  these  circum- 
stances, a  verdict  would  pass  for  defendant,  and  he  would  be  entitled  under  this 
section  to  judgment  and  costs. 

(i)  This  proposition  is  the  converse  of  that  enacted  in  the  first  part  of  the  sec- 
tion and  supported  by  similar  principles.  In  the  event  of  a  recovery  by  claimant, 
then  defendant  would  be  ejected  in  the' ordinary  manner  and  be  liable  to  payment 
of  claimant's  costs  of  suit  under  this  section. 

(1)  Taken  from  C.  L.  P.  Act,  1856,  section  244,  the  origin  of  which  was  Eng. 
Stat.  15  <k  16  Vic.  cop.  76,  s.  190. 
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cause  the  action  to  abate,  (to)  but  it  may  be  continued  as  not  to  abate 
hereinafter  provided.     19  Vic.  c.  43,  s.  244.  aotiOD'  &°' 

32.  (n)  In  case  of  the  death  of  a  Claimant,  if  the  right  BigMofone 
of  the  deceased   Claimant  survives  to  another  Claimant,    a  surviving  to 
suggestion  may  be  made  of  the  death,  (o)  which  suggestion  an° 
shall  not.  be  traversable,  but  shall  only  be  subject  to  be  set 
aside  if  untrue,  (p)  and  the  action  may  proceed  at  the  suit  of 
the  surviving  Claimant;  and  if  such  a  suggestion  be  made 

(m)  The  abolition  of  all  fictions  in  the  action  of  ejectment  has  resulted  in  this 
and  the  following  enactments.  This  section  ia  a  mere  echo  of  section  131  of  C. 
L.  P.  Act.  The  same  may  be  said  of  each  of  the  following  sections,  in  so  far  as 
they  have  reference  to  the  revival  or  continuation  of  proceedings  either  before  or 
after  judgment.  A  general  clause  declaring  that  ejectment  should  be  conducted 
as  near  as  may  be  in  the  same  manner,  as  personal  actions  might  have  saved  much 
useless  repetition..  When  John  Doe,  a  legal  myth,  was  plaintiff  in  ejectment,  he 
never  died,  and  the  death  of  his  leeeor,  who  was  the  real  plaintiff,  did  not  affect 
the  proceeding:  Doe  d.  Egremont  v.  Stephens,  10  Jur.  570;  Doe  d.  Hay  v.  Hunt, 
12  U.  C.  Q.  B.  625;  s.  c.  1  Prac.  R.  2<>2.  But  now  that  the  real  claimant  must 
be  the  actual  plaintiff  in  this,  as  in  other  forms  of  action,  the  application  of  like 
rules  as  to  reviving  or  continuing  the  action  as  are  applied  to  ordinary  actions, 
is  both  just  and  reasonable.  The  right  to  costs  or  liability  to  them  is  also  a 
natural  result  of  the  same  change.  Costs  formerly  in  ejectment  being  only  recov- 
erable under  the  consent  rule,  which  was  enforceable  by  attachment,  established 
a  personal  liability  determinable  with  the  death  of  the  party  liable:  Doe  d  Har- 
rison v.  Hampson,  4  C.  B.  745.  This  section  which  speaks  of  the  continuation  of 
the  action,  applies  only,  it  is  apprehended,  to  proceedings  before  final  judgment: 
see  Jones  v.  Fmlay,  3  Jr.  Jur.  N.a.  180.  Where  after  a  verdict  for  a  sole  claimant, 
taken  subject  to  a  special  case  and  before  the  case  came  on  for  argument,  the 
claimant  died,  the  court  ordered  the  case  to  stand  over  until  after  a  suggestion 
had  been  entered  by  the  legal  representative  of  the  claimant:  Denison  v.  Holiday, 
1  H.  &  N.  61.  But  this  direction,  which  was  erroneous,  was  not  carried  out:  s. 
c.  lb.  650,  n  ;  and  the  argument  was  allowed  to  proceed  on  the  case  as  it 
originalty  stood,  and  judgment  was  afterwards  entered  nunc  pro  tunc :  s.  c.  26  L.  J. 
Ex.  228.  A  similar  difficulty  arose,  and  was  discussed  in  Davy  et  al  v.  Cameron, 
14  U.  C.  Q.  B.  483;  and  in  the  same  case  the  court  afterwards  allowed  the  judg- 
ment to  be  entered  nunc  pro  tune  :  s.  c.  15  TJ.  C.  Q.  B.  175.  The  death  of  one  of 
two  plaintiffs  after  judgment  (where  for  all  that  appears  the  recovery  is  joint  and 
survives)  does  not  render  necessary  a  suggestion  of  the  death  on  the  roll  or  order 
to  support  a  writ  of  possession :  Johnston  et  al  v.  McKenna,  3  Prac.  R.  229. 

(n)  Taken  from  C.  L.  P.  Act,  1856,  section  245,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  191,  in  effect  the  same  as  section  132  of  C.  L.  P 
Act. 

(o)  The  entry  of  the  suggestion  necessary  to  the  continuance  of  the  suit  may 
be  made  at  any  time  during  the  progress  of  the  suit  and  before  verdict.  If  at 
nisi  prius  it  may  be  substantially  the  same  as  that  in  note  a  to  section  132,  C.  L. 
P.  Act. 

(p)  The  application  to  set  aside  a  suggestion  because  of  its  untruth  must  be 
grounded  upon  an  affidavit.  The  proceedings  will  be  by  summons  and  order. 
The  summons  may  be  "  to  show  cause  why  the  suggestion  of  the  death  of  C.  D» 
lie.  should  not  be  set  aside  with  costs,  the  same  being  untrue." 
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before  the  trial,  (j)  then  the  surviving  Claimant  shall  have  a 
verdict,  and  recover  such  Judgment  as  aforesaid,  (r)  upon 
proof  that  he  was  entitled  to  bring  the  action  either  sepa- 
rately or  jointly  with  the  deceased  Claimant,  (s)     19  Vic. 
c.  43,  s.  245. 
if  the  right       33.  (<)  In  case  of  the  death  before  trial  of  one  of  several 
ceased         Claimants,  whose  right  does  not  survive  to  another  or  others 
does  not       of  the   surviving   Claimants,   and   the  legal    representative 
another,  &e.  of  the  deceased  claimant  does  not  become  a  party  to  the  suit 
in  the  manner  hereinafter  mentioned,  (v)  a  suggestion  may  be 
made  of  the  death,  which  suggestion  shall  not  be  traversable, 
but  shall  only  be  subject  to  be  set  aside  if  untrue,  (w~)  and 
the  action  may  proceed  at  the  suit  of  the  surviving  Claimant 
for  such  share  of  the  property  as  he  is  entitled  to  (x)  and 
costs.  O)    19  Vic.  c.  43,  s.  246. 

One  or  more      34.  (a)  In  the  case  of  a  verdict  for  two  or  more  'Claimants, 
Claimants     if  one  of  such  Claimants  dies  before  execution  executed,  (6)  the 

(g)  It  is  not  clear  that  under  this  section  a  suggestion  can  be  made  after  trial. 
Upon  a  suggestion  being  made  it  is  enacted  in  the  early  part  of  the  section  "  that 
the  action  may  proceed,"  <fec.  The  doubt  is  as  to  the  peculiar  language  of  the 
part  of  the  section  here  annotated,  "  and  if  such  suggestion  shall  be  made  befort 
the  trial,"  <fcc. 

(r)  See  section  26. 

(s)  This  section  appears  to  provide  for  the  death  of  one  of  two  or  more  claimants 
during  the  pendancy  of  a  suit,  "  in  case  the  right  of  the  deceased  claimant  shall 
survive  to  another  claimant,"  and  yet  at  the  end  of  the  section  enacts  that  the 
surviving  claimant  shall  have  a  verdict  if  it  be  made  to  appear  that  he  was  enti- 
tled to  bring  the  action  "  either  separately  or  jointly  with  the  deceased  claimant." 
It  is  intended  that  the  survivor  shall  recover,  whether  entitled  in  his  own  right, 
independently  of  the  deceased,  or  by  survivorship.  The  next  section  explicitly 
provides  for  the  death  of  one  of  several  claimants  whose  right  does  not  survive. 

(t)  Taken  from  C.  L.  P.  Act,  1856,  section  246,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  192. 

(v)  Under  section  35. 

(w)  See  note^>  to  section  32. 

_    (i)  This  section  is  not,  lite  the  last,  applicable  tp  the  death  of  one  of  several 
joint  tenants.     It  applies  rather  to  the  death  of  one  of  several  tenants  in  common. 

(y)  See  section  28. 

(a)  Taken  from  C.  L.  P.  Act,  1856,  section  247,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  193. 

(4)  There  maybe  execution  to  recover  possession  of  the  property  and  execution 
to  recover  costs  of  suit:  section  28.    -This  section  has  reference  exclusively  to  the 


S.  35.]  DEATH  OF  SOLE  CLAIMANT.  541 

other  Claimant  may,  whether  the  legal  right  to  the  property  dying  after 
survives  or  not,  (c)  suggest  the  death  in  manner  aforesaid,  (a)  them  but 

_.     ,  -  ,  «  before  exe- 

and  proceed  to  Judgment  and  execution  for  the  recovery  ot  cution. 
possession  of  the  entirety  of  the  property  and  the  costs ;  (e) 
but  this  shall  not  affect  the  right  of  the  legal  representative 
of  the  deceased  Claimant,  or  the  liability  of  the  surviving 
Claimant  to  such  legal  representative,  and  the  entry  and  pos- 
session of  such  surviving  Claimant  under  such  Execution 
shall  be  considered  an  entry  and  possession  on  behalf  of  such 
legal  representative  in  respect  of  the  share  of  the  property  to 
which  he  is  entitled  as  such  representative,  (/)  and  the 
Court  may  direct  possession  to  be  delivered  accordingly,  (g) 
19  Vic.  c.  43,  s.  247. 

35.  (A)  In  case  of  the  death  of  a  sole  Claimant,  or  in  Deathofsoie 
case  of  the  death  before  trial  of  one  of  several  Claimants  one  whose 
whose  right  does  not  survive  to  another  or  others  of  the  not  survive 
Claimants,  the  legal  representative  of  such  Claimant  Qi)  may, 
by  leave  of  the  Court  or  a  Judge,  (j")  enter  a  suggestion  of 

former.  An  execution  to  recover  possession  of  property  cannot  be  said  to  be 
"  executed "  until  there  has  been  at  least  a  dispossession  of  the  parties  who 
defended,  and  perhaps  a  delivery  to  claimant  or  his  agent:  see  section  35  ;  where 
the  language  is  "  and  before  execution  executed  by  delivery  of  possession." 

(c)  This  seems  to  have  reference  to  the  cases  contemplated  in  sections  32  and 
33,  provided  the  death  take  place  "  after  verdict." 

(d)  i.  e.  In  the  same  manner,  and  subject  to  be  set  aside,  if  untrue,  as  provided 
in  the  two  preceding  sections. 

(e)  See  section  28. 

(/)  The  provisions  of  this  section  are  peculiar.  In  case  of  the  death  of  one  of 
several  claimants  before  "  execution  executed,"  the  survivor,  "  whether  the  legal 
right  to  the  property  shall  survive  or  not,"  may  proceed  for  the  recovery  of  the 
possession  of  the  "  entirety  of  the  property,"  and  be,  it  is  presumed,  tenant  in 
common  with,  or  trustee  for,  the  representatives  of  the  deceased,  whenever  the 
representatives  derive  any  interest  from  the  deceased  in  the  land  recovered. 

(g)  Although  it  is  enacted  that  "the  Court"  may  direct  possession  to  be  deli- 
vered, it  is  presumed  that  a  judge  in  Chambers  might  exercise  that  power :  see 
Smeelon  et  at  v.  Collier,  1  Ex.  467 ;  see  also  note  w  to  section  48,  C.  L.  P.  Act. 

(A)  Taken  from  C.  L.  P.  Act,  1856,  section  248,  the  origin  of  which  was  Eng. 
Stat.  16  &  16  Vic.  cap.  76,  s.  194. 

(i)  Such  claimant,  i.  e.  either  the  sole  claimant  in  the  action,  or  one  of  several 
claimants  in  respect  of  a  separate  and  individual  estate  or  interest. 

(/)  The  application  must  be  grounded  upon  affidavit.  In  a  case  where  the 
representative  of  a  deceased  sole  claimant  made  application,  the  affidavit  was  as 
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the  death,  and  that  he  is  such  legal  representative,  and  the 

action  shall  thereupon  proceed,  (&)  and  if  such  suggestion 

he  made  before  the  trial,  the  truth  of  the  suggestion  shall  be 

tried  thereat,  together  with  the  title  of  the  deceased  Claimant, 

and  such  Judgment  shall  follow  upon  the  verdict  in  favor  of 

or  against  the  person  making  such  suggestion  as  hereinbefore 

provided  with  reference  to  a  judgment  for  or  against  such 

Claimant;  (I)  and  if  in  dase  of  a  sole  Claimant  the  suggestion 

be  made  after  trial  and  before  execution  executed  by  delivery 

of  possession  thereunder,  (m)  and  the  suggestion  be  denied 

by  the  Defendant  within  eight  days  after  notice  thereof,  (n) 

or  such  further  time  as  the  Court  or  a  Judge  may  allow,  (o) 

then  such  suggestion  shall  be  tried,  and  if  upon  the  trial 

thereof,  a  verdict  passes  for  the  person  making  the  suggestion, 

.  he  shall  be  entitled  to  such  Judgment  as  aforesaid  (p)  for  the 

recovery  of  possession  and  for  the  costs  of  and  occasioned  by 

the  suggestion,  and  in  case  of  a  verdict  for  the  Defendant, 

the  Defendant  shall  be  entitled  to  such  Judgment  as  aforesaid 

for  costs,  (g)    19  Vic.  c.  43,  s.  248. 
i 
Deathof  one      3®.  (f)  In  case  of  the  death  before  or  after  Judgment  of 

joiwdefen-   one  of  several  Defendants  who  defend  jointly,  a  suggestion 

dants.  may  be  made  of  the  death,  (s)  which  suggestion  shall  not  be 

follows,  "  1.  That  this  is  an  action  of  ejectment  brought  by  plaintiff  to  recover 
possession  of  certain  land,  being,  <fec. ;  2.  That  the  action  was  commenced  by  writ 
of  summons,  issued  on,  etc. ;  3.  That  defendant,  on,  etc.  appeared  and  defends  this 
action;  4.  That  on,  <fec.  plaintiff  died  at,  <fcc. ;  5.  That  plaintiff,  by  his  last  will 
and  testament,  devised  said  land  to  deponent,  whereby  deponent  became  and  is 
the  legal  representative  of  said  plaintiff;  6.  That  the  venue  in  this  action  is  laid 
in  the  county  of,  Ac":  Stringer  v.  Ammerman,  MS.  Chambers,  Oct  25,  1856, 
per  BurnSj  J. 

(It)  i.  e.  Upon  entry  of  suggestion. 

(2)  See  sections  26,  27  of  this  act. 

(m)  See  note  b  to  section  84. 

(n)  See  note  i  to  section  302,  C.  L.  P.  Act. 

(o)  Court  or  Judge.    Relative  powers :  see  note  w  to  section  48,  C.  L;  P.  Act. 

(p)  See  section  26  of  this  act. 

(?)  See  section  27  of  this  act. 

(r)  Taken  from  C.  L.  P.  Act  1856,  Bection  249;  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  195. 

(s)  The  suggestion  may  be  in  effect  the  same  as  that  given  in  note  m  to  section 
134,  C.  L.  P.  Act. 
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traversable,  but  only  be  subject  to  be  set  aside  if  untrue,  (f) 
and  the  action  may  proceed  against  the  surviving  Defendant 
to  Judgment  and  execution,  (u)     19  Vic.  c.  43,  s.  249.    . 

37.  (a)  In  case  of  the  death  of  a  sole  Defendant,  or  of  all  Deathofaoie 

,      ,,  .  defendant  or 

the  Defendants  before  trial,  (h)  a  suggestion  may  be  made  of  of  aiithe 

.i        ,        ,      ,  -.         ,  ,  .  ,     ,,  ,  ,,       defendants 

the  death,  (c)  and  such  suggestion  shall  not  be  traversable,  before  trial. 
but  only  be  subject  to  be  set  aside  if  untrue,  (d)  and  the 
Claimants  shall  be  entitled  to  Judgment  for  recovery  of  pos- 
session of  the  property,  unless  some  other  person  appears  and 
defends  within  a  time  appointed  for  that  purpose,  by  the  order 
of  the  Court  or  a  Judge,  made  upon  the  application  of  the 
Claimants,  (e) 

38.  (/)  The  Court  or  a  Judge  (g)  upon  such  suggestion  Aftersug- 
being  made,  and  upon  such  application  as  aforesaid,  may  order  fudgme'nt 
that  the  Claimants  shall  be  at  liberty  to  sign  Judgment  at  such  jJoTat  the  ^ 
time  as  the  Court  or  a  Judge  thinks  fit,  unless  the  person  then  b™judgc'sed 
in  possession  by  himself  or  his  tenant,  or  the  legal  represen-  01'der- 
tative  of  the  deceased  Defendant,  appears  within  such  time 

and  defends  the  action ;  (h)  and  such  order  may  be  served  in 
the  same  manner  as  the  Writ,  (t)  and  in  case  such  person 

(t)  See  note p  to  section  32. 

(a)  See  section  28. 

(a)  Taken  from  C.  L.  P.  Act,  1856,  section  250,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  16,  a.  196. 

(5)  Death  after  verdict  is  provided  for  in  section  39. 

(c)  The  suggestion  may  be  substantially  the  same  as  that  contained  in  note  m 
to  section  134,  C.  L.  P.  Act. 

(d)  See  note  p  to  section  32. 

(e)  The  Court  or  .Tudge  is  by  order,  upon  the  application  of  claimant,  to  fix  tha 
time  at  which  the  claimant  may  sign  judgment,  unless  the  person  then  in  posses- 
sion, Ac.  shall  appear,  <fcc.  The  order  intended  is  a  conditional  one,  granting 
leave  to  sign  judgment  on  a  day  named,  unless,  <fce. 

(/)  Taken  from  C.  L.  P.  Act,  1S56,  section  250,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  16,  a.  196. 

(g)  Relative  powers :  see  note  w  to  section  48,  C.  L.  P.  Act. 

(A)  It  Is  designed,  in  the  event  of  a  person  being  in  possession  other  than  the 
original  defendant  deceased,  that  snch  person  shall  have  notice  of  the  pending 
action,  and  be  ia  a  position  to  defend  himself  before  being  dispossessed  under  a 
judgment  obtained  against  deceased. 

(»')  See  sections  6,  1,  and  notes  thereto. 
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appears  and  defends,  the  same  proceedings  may  be  taken 
against  such  new  defendant  as  if  he  had  originally  appeared 
and  defended  the  action,  (J)  and  if  no  appearance  be  entered 
and  defence  made,  then  the  Claimant  may  sign  Judgment 
pursuant  to  the  order.  (£)     19  Vic.  c.  43,  s.  250. 

Deathofsoia  39.  (0  In  case  of  the  death  of  a  sole  Defendant  or  of  all 
offandth°t0r  the  Defendants,  after  verdict,  the  Claimants  shall  neverthe- 
d£fen?™t3  less  be  entitled  to  Judgment  as  if  no  such  death  had  taken 
dict-  place,  (m)  and  may  proceed  by  execution  for  recovery  of  pos- 

session without  suggestion  or  revivor,  (n)  and  may  proceed 
for  the  recovery  of  the  costs  in  like  manner  as  upon  any  other 
Judgment  for  money,  against  the  legal  representatives  of  the 
deceased  Defendant,  (o)     19  Vic.  c.  43,  s.  251. 

Deathbefore      4©.  (p)  In  case  of  the  death,  before  trial,  of  one  of  seve- 

defendant"    r&l  Defendants  who  defends  separately  for  a  portion  of  the 

separately     property  for  which  the  other  Defendant  or  Defendants  do  not 

for  part.       defend,  (j)  the  same  proceedings  may  be  taken  as  to  such 

portion  as  in  the  case  of  a  sole  Defendant,  (r)  or  the  Claimant 

may  proceed  against  the  surviving  Defendants  in  respect  of 

the  portion  of  the  property  for  which  they  defend.     19  Vic. 

c.  43,  s.  252. 


(J)  It  is  presumed  that  such  person  may  either  defend  for  the  whole  or  for  part : 
section  12. 

(£)  See  section  15  of  this  act. 

(2)  Taken  from  C.  L.  P.  Act,  1856,  section  251,  the  origin  of  which  was  Eng. 
Stat.  15  <fe  16  Vic.  cap.  76,  s.  197.  The  principle  of  this  section  is  similar  to  that 
of  section  139,  C.  L.  P.  Act,  which  see. 

(m)  Where,  after  verdict  had  before  the  C.  L.  P.  Act,  but  judgment  entered 
after  that  act,  plaintiff  proceeded  under  this  section,  Held,  he  was  entitled  so  to 
do :  McCallum  v.  McCallum,  2  U.  C.  L.  J.  211. 

(n)  In  which  case  judgment,  it  is  presumed,  must  be  entered  against  deceased 
defendant  as  if  living. 

(o)  •".  e.  By  suit  upon  the  judgment,  or  by  writ  of  revivor. 

{p)  Taken  from  C.  L.  P.  Act,  1856,  section  252,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  198. 

(g)  Provision  is  made  by  section  41  for  the  death  before  trial  of  one  of  several 
defendants,  who  defends  separately  for  property  for  which  the  surviving  defendants 
also  defend.  J  e 

(r)  Section  87. 
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41-  (0  IQ  case  of  tlie  death,  before  trial,  of  one  of  several  Deathbefore 

Tii.iii«i  i     •  i.      a  trial  of  the 

Defendants,  'who  defends  separately  in  respect  to  property  for  defendant 
which  the  surviving  Defendants  also  defend,  (u)  the  Court  or  separately 
a  Judge,  (v)  upon  the  application  of  the  person  in  possession  pertyfor"*" 
of  the  property  at  the  time  of  the  death,  or  the  legal  repre-  abJodefend9 
sentative  of  the  deceased  Defendant,  may  at  any  time  before 
trial  allow  such  person  or  representative  to  appear  and  defend 
on  such  terms  as  appear  reasonable  and  just,  (w)  and  if  no 
such  application  be  made  or  leave  granted,  the  Claimant  sug- 
gesting the   death  in  manner  aforesaid,  Qx)  may   proceed 
against  the  surviving  Defendants  to  Judgment  and  Execu- 
tion. O)    19  Vic.  c.  43,  s.  253. 

DISCONTINUING. 

43.  (a)  The  Claimant  (6)  may  at  any  time  discontinue  claimant 
the  aotion  as  to  one  or  more  of  the  Defendants,  (c)  by  giviog  to  u^efsto' 

(t)  Taken  from  C.  L.  P.  Act,  1856,  section  253,  the  origin  of  which  was  Eng. 
Stat.  15  <fc  16  Vic.  cap.  76,  H.  199. 

(«)  Provision  is  made  by  section  40  for  the  death  before  trial  of  one  of  several 
defendants,  who  alone  defends  separately  for  a  portion  of  the  property. 

(»)  Court  or  Judge.    Relative  powers :  see  note  w  to  section  48,  C.  L.  P.  Act. 

(to)  The  "  person  in  possession  "  here  intended  must  be  some  person  other  than 
the  surviving  defendants,  and  may  or  may  not  be  the  "legal  representative"  of 
deceased  defendant. 

(x)  See  sections  86,  37,  38. 

(.V)  See  section  58. 

(a)  Taken  from  C.  L.  P.  Act,  1856,  section  254,  the  origin  of  which  wa3  Eng. 
Stat.  15  <fe  16  Vic.  cap.  76,  s.  200. 

(6)  One  of  several  claimants  may  discontinue  under  the  provisions  of  section  43. 

(c)  The  discontinuance  may  be  made  "  at  any  time,"  and  be  "  as  to  one  or  more 
of  the  defendants."  This  is  a  mode  of  procedure  equivalent  to  nolle  prosequi  and 
retraxit,  in  ejectment  formerly.  It  was  allowable  to  enter  a  nol.  pros,  as  to  one  or 
more  of  several  defendants  at  any  time  before  trial  and  even  after  the  commission 
day  of  the  assizes:  Gree  v.  Rolle  el  al,  1  Ld.  Rayd.  716.  A  difference,  however, 
between  a  discontinuance,  nolle  prosequi  and  retraxit,  appears  to  exist.  A  plaintiff 
who  finds  that  he  has  misconceived  his  action  may  obtain  leave  to  discontinue. 
For  the  same  or  for  any  other  reason  a  plaintiff  may,  under  certain  circumstances, 
before  verdict,  enter  a  nolle  prosequi.  In  either  case  there  is  the  right  to  com- 
mence a  new  action  for  the  same  cause ;  but  a  nolle  prosequi  after  judgment  ope- 
rates as  a  retraxit,  and  a  retraxit  is  a  bar  to  any  future  action  for  the  same  cause : 
Bowden  v.  Home,  7  Bing.  716 ;  Benton  et  al  v.  FolHnghorne,  16  M.  &  W.  8.  It  iB 
a  question  whether  a  claimant  desirous  of  discontinuing  as  to  a  sole  defendant  or 
as  to  all  of  several  defendants,  can  do  so  under  this  section.  The  expression 
"  one  or  more  of  the  defendants,"  seems  to  have  a  contrary  bearing.    Before  this 

35 


:  546  ejectment.  [ss.  43, 44. 


one  or  more 


the  Defendant  or  his  Attorney  a  notice,  headed  in  the  Court 
defendants.  apd  causej  anj[  sigDe(i  j,y  the  Claimant  or  his  Attorney, 
stating  that  he  discontinues  such  action,  (d)  and.  thereupon 
the  Defendant,  on  receiving  such  notice,  may  forthwith 
sign  Judgment  for  costs  in  the  form  No.  6,  or  to  the  like 
effect,  (e)    19  Vic  c  43,  s.  254, 

■43.  (/)  In  case  one  of  several  Claimants  desires  to  dis- 

One  of  S6V- 

erai  claim-    continue,  he  may  apply  to  the  Court  or  a  Judge  (y)  to  have 

discontinue,  his  flame  struck  out  of  the  proceedings,  and  an  order  may  be 

made  therefor  on  such  terms  as  to  the  Court  or  Judge  seems 

fit,  (K)  and  the  action  shall  thereupon  proceed  at  the  suit  of 

the  other  Claimants.     19  Vic.  c.  43,  s.  255. 

CLAIMANT  NOT  PROCEEDING  TO  TEIAL. 

44.  0")  If  after  appearance  entered,  the  Claimant  with- 
not  proceed-  out  going  to  trial,  allows  to  elapse  the  time  fixed  by  the  prac- 
in8du0etime  tice  of  the'  Court  for  going  to  trial  in  ordinary  cases  after 
after  notice.  iggue  joj,,^  (&)  tne  Defendant  may  give  twenty  days'  notice 

act  a  plaintiff  could  not  discontinue  as  to  all  the  defendants  to  an  action,  without 
the  leave  of  the  court  or  a  judge. 

(d)  The  notice  may  be  in  this  form :  "  Take  notice,  that  in  this  cause  the 
claimant  discontinues  the  action  as  to  C.  D.  one.  of  the  said  defendants." 

(e)  The  Stat.  8  Eliz.  cap.  2,  s.  2,  gives  costs  to  a  defendant  against  whom  a 
discontinuance  or  nolle  prosequi  is  entered:  Cooper  v.  Tiffin,  3  T.  R.  511.  But 
if  the  entry  be  made  before  notice  of  trial,  it  seems  defendant  will  not  be 
entitled  to  the  costs  of  brief  or  draft  copies:  Doe  d.  Poatlethwaile  v.  Nettle, 
2  M.  &  W.  '732;  nor  of  consultation  with  counsel  for  defence:  Rivis  v.  Hatton, 
8  Dowl.  P.  C.  164.  Where  the  defendant  obtained  a  verdict  which  was  set 
aside  upon  the  ground  of  misdirection  at  the  trial,  and  the  plaintiff  gave  notice 
for  the  second  trial  but  before  the  time  discontinued :  Held  that  defendant  was 
entitled  to  the  costs  of  certain  searches  for  documents  used  at  the  first  trial, 
which  would  have  been  useful  at  the  second,  had  not  plaintiff  discontinued: 
Daniel  v.  Wilkin,  et  al,  8.  Ex.  155;  see  also  Jolliffe  \.  Mundy,  4  M.  cfc  W. 
502. 

(f)  Taken  from  0.  L.  P.  Act,  1856,  section  265,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,.s.  201. 

(g)  Court  or  a  Judge.  Relative  powers.:  see  note,  w  to, section  48,  C.  L,  P. 
Act. 

(J|)  It  is  enacted  that  upon  application . "  an  order  may  be  made,"  Ac.  A  dis- 
cretion, will  be. exercised  to  prevent  unfair  conduct  or  injustice. 

{))  Taken  fronj  C.  L.  P.  Act,  1856,  section  256,  the  origin  of  which  was  Eng. 
Stat.  15  &  15,  Vic.  cap.  76,  B  202. 

(Jc)  As  to  which  see  section.  227,  C.  L.  P.  Act,  to  which  this  section  in  many 
respects  conforms. 
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to  the  Claimant  (T)  to  proceed  to  trial  at  the  Assizes  next 
after  the  expiration  of  the  notice,  (»i)  and  if  the  Claimant 
afterwards  neglects  to  give  notice  of  trial  for  such  Assizes,  or 
to  proceed  to  trial  in  pursance  of  the  said  notice  given  hy  the 
Defendant,  and  the  time  for  going  to  trial  has  not  been 
extended  by  the  Court  or  a  Judge,  (n)  the  Defendant  may 
sign  Judgment  in  the  form  No.  7,  and  recover  the  costs  of 
the  defence,  (o)     19  Vic.  c.  43,  s.  256. 

CONFESSION  OF  ACTION.  .. 

45.  ( p)  A  sole  Defendant  or  all  the  Defendants  may  con-  Soie  aCfend- 
fess  the  action  as  to  the  whole  or  a  part  of  the  property,  (q)  ^'defend- 
by  giving  to  the  Claimant  a  notice  headed  in  the  Court  and  confess  tL 
cause,  signed  by  the  Defendant  or  Defendants,  and  the  signa-  the'whole'or 
ture  attested  by  his  or  their  Attorney,  (r)  and  thereupon  the  part  of  the 
Claimant  may  forthwith  sign  Judgment  and  issue  Execution 

(I)  See  note,  y  to  section  227,  C.  L.  P.  Act. 

(m)  See  note  z  to  same  section. 

(n)  See  note  d  to  same  section. 

(o)  See  note  c  to  same  section. 

(p)  Taken  from  C.  L.  P.  Act,  1856,  section  257,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  203. 

(q)  Under  the  operation  of  this  and  the  following  sections,  one,  more,  or  all 
defendants  in  ejectment  may  confess  the  action  as  to  the  whole  of  the  property 
sought  to  be  recovered,  or  any  part  thereof; 

(?)  A  judgment  on  confession  given  by  a  tenant  acting  in  collusion  with  the  , 
Claimant  will  be  set  aside  and  the  landlord  permitted  to  defend:  Doe  d.  Locke  v. 
Franklin,  7  Taunt.  9 ;  Doe  d.  Draper  v.  Dyer,  3  Dowl.  P.  C.  S96.  Plaintiffs  under 
the  old  practice  were  nonsuited  for  not  confessing  lease,  entry  and  ouster.  Subse- 
quently to  the  trial  defendant  executed  a  cognovit.  Held  that  this  was  a  waiver 
of  any  formal  objection  he  might  otherwise  take  on  a  motion  for  a  new  trial :  Doe 
d.  Kerr  el  al  v.  Shoff,  9  U.  C.  Q.  B.  18U.  It  is  not  said  when  the  notice  which  by 
this  section  is  apparently  made  a  substitute  may  be  served.  It  may  be  served  at 
any  time.  But  where  after  notice  of  trial,  defendant  on  29th  October,  served  a 
notice  of  confession  on  the  plaintiff  at  his  residence,  thirty  miles  from  the  assize 
town,  and  on  30th  October  a  verdict  was  taken,  defendant  not  appearing  and  the 
attorney  being  ignorant  of  the  notice,  the  court  under  the  circumstances  refused 
to  set  aside  the  verdict:  Row  t.  Quintan  et  al,  21  U.  C.  Q.  B.  452.  It  is  a  ques- 
tion whether  the  notice  here  mentioned  is  intended  as  a  substitute  for  cognovits  in 
ejectment,  and  if  so  whether  it  should  be  attested  with  all  the  formalities  attend- 
ing the  execution  of  a  cognovit.  Our  R.  G.  pr.  26,  as  to  cognovits  and  warrants  of 
attorney,  is  not,  in  any  manner,  expressly  restricted  to  "personal  actions."  The 
Eng.  Stat.  1  &  2  Vic.  cap.  110,  s.  9,  whence  it  is  taken,  though  upon  the  face  of. 
it  restricted  to  personal  actions  in  respect  of  warrants  of  attorney,  was  held  to 
extend  to  cognovits  in  ejectment  as  in  other  forms  of  actions:  Doe  d.  Sees  v. 
Howell,  12, A-  &E.  696. 
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for  the  renovery  of  possession  and  costs,  in*  eform  No.  8,  or 
to  the  like  effect,  («).     19  Vic.  c.  43,  s.  257 

And  so  may      46-  (0  In  case  one  of  several  Defendants  who  defends 
erai  deS-  separately  for  a  portion  of  the  property  for  which  the  other 
?ngforaeUd  Defendant  or  Defendants  do  not  defend,  (u)  desires  to  confess 
wuchothers  ^e  Claimant's  title  to  such  portion,  he  may  give  a  like  notice 
fend0tde"     to  '^e  Claimant,  (v)  and  thereupon  the  Claimant  may  forth- 
with sign  Judgment  and  issue  execution  for  the  recovery  of 
possession  of  such  portion  of  the  property,  and  for  the  costs 
occasioned  by  the  defence  relating  to  the  same,  and  the  action 
may  proceed  as  to  the  residue,  (w)  19  Vic.  c.  43,  s.  258. 

Andifothers  47.  (<*)  In  case  one  of  several  Defendants  who  defends 
theTalfe3  *°  separately  in  respect  of  property  for  which  other  Defendants 
Part-  also  defend,  (b)  desires  to  confess  the  Claimant's  title,  he  may 

give  a  like  notice  thereof,  (c)  and  thereupon  the  Claimant 
may  sign  judgment  against  such  Defendant  for  the  costs- 
occasioned  by  his  defence,  and  may  proceed  in  the  action 
against  the  other  Defendants  to  Judgment  and  execution,  (d) 
19  Vic.  c.  43,  s.  259. 

ENROLLING  PROCEEDINGS. 

need  not  be       48.  (e)  It  shall  not  be  necessary  before  issuing  execution 

(s)  The  judgment  awards  both  possession  and  costs,  and  as  to  execution  there 
may  be  either  one  writ  or  separate  writs :  section  28. 

(t)  Taken  from  C.  L.  P.  Act,  1856,  section  258,  the  origin  of  which  was  Eng. 
:Stat.  15  &  16,  cap.  76,  s.  204. 

(w)  The  preceding  section  applies  only  to  confessions  by  a  "  sole  defendant,"  or 
if  several,  by  "  all  defendants."  This,  to  one  of  several  defendants,"  who  defends 
separately  for  a  portion  of  the  property  "for  which  the  other  defendants  do  not 
■defend."  The  case  of  a  confession  by  one  of  several  defendants,  who  defends  in 
.respect  of  property,  "  for  which  the  others  also  defend,"  is  provided  for  in  sec- 
tion 47. 

(«)  See  note  r  to  section  45. 

(w)  See  note  a  to  section  45. 

(a)  Taken  from  C.  L.  P.  Act,  1856,  section  259,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  205. 

{b)  See  note  u  to  section  46. 

(c)  See  note  r  to  section  45. 

(d)  See  note  *  to  section  46. 

aW  ,T*£eQ  fr,om  C'  L'  P-  Aot'  1856'  aection  2C0-  th»  o«gin  of  which  was  Eng. 

.'Stat.  15  A  16  Vic.  cap.  76,  s.  206. 
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on  any  Judgment  in  Ejectment  (/)  to  enter  the  proceed- enrolled  be- 
ings upon  any  roll,  but  an  incipitur  thereof  may  be  made  tion. 
upon  paper,  shortly  describing  the  nature  of  the  Judgment, 
and  the  Judgment  may  thereupon  be  signed,  and  costs  taxed 
and  execution  issued ;  (#)  but  the  proceedings  shall  be  entered 
on  the  roll  whenever  the  same  becomes  necessary  for  the  pur- 
pose of  evidence  or  of  appealing,  or  the  like,  (ft)  19  Vic. 
e.  43,  s.  260. 

EFFECT  OF  JUDGMENT. 

49.  (0  The  effect  of  a  Judgment  in  Ejectment  (/)  shall  f^^ 

(/)  In  ejectment.  These  words  are  not  in  the  English  C.  L.  P.  Act.  Their 
object  is  manifestly  to  restrict  this  enactment  in  its  operation  to  the  action  of 
ejectment.  There  "being  no  such  restriction  in  the  section  of  the  English  C.  L.  P. 
Act,  whence  ours  is  taken,  it  has  been  said  to  extend  to  judgments  in  all  forms  of 
action,  when  entered  under- the  English  C.  L.  P.  Act:  Kerr's  C.  L.  P.  A.,  1852, 
«.  206.  See  Frewen  v.  Lethbridge,  1  W.  R.  442,  as  to  the  entry  of  judgment  when 
not  necessary  to  be  enrolled. 

(ff)  The  costs  here  intended  are  of  course  those  between  party  and  party,  and 
aot  between  attorney  and  client:  Doe  v.  Filliter,  13  M.  &  W.  47.  Taxation  of 
■costs  and  entry  of  judgment  are  in  general  contemporaneous  acts :  Pierce  v.  Deny, 
4  Q.  B.  635 ;  and  unless  there  be  a  waiver  of  costs,  the  entry  of  judgment  i3  not 
final  until  taxation  of  costs:  lb.  Notice  of  taxation  should  be  given,  but  the 
omission  to  give  it  is  no  ground  for  setting  aside  the  entry  of  judgment :  Perry 
v.  Turner  et  al,  1  Dowl.  P.  C.  300;  Lloyd  v.  Kent,  5  Dowl.  P.  C.  125 ;  Field  v. 
Partridge,  1  Ex.  689,  however  much  it  may  be  a  ground  for  review  of  taxation : 
Uderton  v.  Sill,  2  C.  B.  249.  But  if  upon  any  ground  the  judgment  in  ejectment 
be  irregular,  there  may  be  a  writ  of  restitution :  Doe  d.  Whittinglon  v.  Hards, 
20  L.  J.  Q.  B.  406. 

(A)  To  bring  error  upon  a  judgment,  that  judgment  must  be  shown  to  be  a 
•record.    No  judgment  is  a  reeord  until  «nrolled. 

(i)  Taken  from  C  L.  P.  Act,  1856,  section  261,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  207. 

(/)  The  intention  of  this  section  is  to  declare  that  a  judgment  in  ejectment  shall 
not  now  have  any  other  effect  than  one  obtained  when  ejectment  was  a  fictitious 
action.  The  action  always  has  been  of  a  possessory  character,  and  still  continues 
40  be  of  that  nature.  When  ejectment  was  a  fictitious  proceeding,  the  judgment- 
was  that  John  Doe,  the  lessor  of  the  plaintiff,  should  recover  his  terra.  It  is  now 
that  the  plaintiff  do  recover  possession  of  the  land  mentioned  in  the  writ,  or  of  so 
much  thereof  as  in  the  opinion  of  the  jury  he  may  be  entitled  to  recover. 
The  direct  issue  raised  and  determined  is  the  simple  question  of  right  to  im- 
mediate possession.  This  stands  or  fails  upon  strength  of  title.  The  peculi- 
arity of  the  action  is,  that  while  it  directly  determines  the  right  to  possession, 
it  involves  questions  of  title,  and  indirectly  determines  them.  The  nature  of 
the  action,  and  the  consequences  of  a  recovery  in  it,  have  been  thus  explained : 
•"  An  ejectment  is  a  possessory  action,  in  which  almost  all  titles  to  land  are  tried. 
Whether  the  party's  title  is  to  an  estate  in  fee,  fee  tail  for  life  or  for  years,  the 
remedy  is  by  one  and  the  same  action.  In  an  action  of  ejectment  the  plaintiff 
recovers  only  the  possession  of  the  land,  and  the  execution  is  of  the  possession, 
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be  the  same  as  that  of  a  Judgment  in  Ejectment  obtained 
before  the  tenth  day  of  August,  one  thousand  eight  hundred 
and  fifty-six.     19  Vic.  p.  43,  s.  261. 

only.  But  if  the  lessor  of  the  plaintiff  recovers  only  the  possession  of  the  land. 
it  may  be  asked,  how  he  becomes  seized  according  to  his  title  ?  To  which  it  may 
be  answered,  that  when  a  person  is  in  possession  by  title  (as  every  person  is  who 
enters  in  execution  of  a  judgment  in  ejectment,  because  the  law  does  no  wrong), 
the  possession  and  title  mate.  For  it  is  a  rule  of  law,  '  that  when  a  man  having 
a  title  to  an  estate  comes  to  the  possession  of  it  by  lawful  means,  he  shall  be  in 
possession  according  to  his  title.'  As  where  the  title  is  to  have  a  fee,  he  becomes 
seized  in  fee ;  where  the  title  is  to  have  an  estate  tail,  he  becomes  seized  of  an 
estate  tail,  and  so  on,  the  law  casting  the  estate  upon  him  according  to  his  title:" 
Taylor  d.  Atkyns  v.  Horde.  1  Burr.  90,  per  Lord  Mansfield.  In  truth  and  in  sub- 
stance, a  judgment  in  ejectment  is  a  recovery  of  the  possession,  not  of  the  seisin  or 
freehold,  without  prejudice  to  the  right,  as  it  may  afterwards  appear  even  between 
the  same  parties.  Ee  who  enters  under  it  can  only  be  possessed  according  to  the 
right  prtmt  lex  postuiat.  If  he  has  a  freehold,  he  is  in  as  a  freeholder ;  if  he  has  a 
chattel  interest,  he  is  in  as  a  termor ;  and  in  respect  of  the  freehold,  his  possession 
endures  according  to  the  right.  If  he  has  no  title  he  is  in  as  a  trespasser,  and,  with- 
out any  re-entry  by  the  true  owner,  is  liable  to  account  for  the  profits :"  lb  ;  see 
also  Aslin  v.  Parkin,  2  Burr.  665.  This  being  the  effect  of  a  judgment  in  eject- 
ment, it  follows  that  no  one  action  of  ejectment  can  be  pleaded  to  a  subsequent 
action  for  the  same  land,  though  between  the  same  parties.  The  judgment  enforces 
only  a  right  to  possession,  without  conclusively  determining  the  title  of  either 
party:  Clerke  v.  Rowell  et  al,  1  Mod.  10.  Hence  there  may  be  no  end  to  trials 
in  ejectment.  Whatever  the  result  of  an  action  may  be,  no  one  recovery  can 
"be  considered  final  between  the  litigants.  It  might  be  supposed  that  the  aboli- 
tion of  the  fictions  in  ejectment  would  have  had  the  effect  of  subjecting  it  to 
the  same  rules  as  ordinary  actions  in  respect  of  finality  of  procedure.  But 
against  this  supposed  intention  there  was  an  opinion  given  even  upon  the  con- 
struction of  Stat.  14  &  15  Vic.  cap.  114,  the  expressed  design  of  which  was  to 
place  ejectment  "  as  nearly  as  may  be  on  the  same  footing  as  other  actions." 
Upon  a  review  of  the  statute  it  was  said,  "The  intention  of  the  Legislature- 
was  clearly,  as  respects  the  judgment  in  ejectment  when  for  the  claimant,  to 
■give  no  further  force  or  effect  to  it  than  it  would  have  had  previous  to  the 
statute:"  Clubine  v.  McMullen,  11  U.  C.  Q.  B.  255,  per  Burns,  J.  It  is  enacted 
that  if  any  person  bring  an  action  of  ejectment,  after  having  brought  a  prior- 
action  of  ejectment,  against  the  same  defendant,  or  against  any  person  through  or 
under  whom  he  claims,  the  court  may  order  such  person  to  give  security  for  costs : 
section  76  of  this  act.  Courts  of  equity  possess  a  jurisdiction  by  entertaining 
bills  of  peace  to  prevent  vexatious  ejectments,  and  by  means  of  such  jurisdiction, 
when  exercised  after  a  recovery  jn  ejectment,  quiet  titles  at  law :  Barefoot  v.  Fry, 
Bunb.  158;  Leighton  v.  Leighton,  1  Star.  404;  s.  o.  1  V.  W.  671 ;  s.  c.  affirmed  in> 
iHouse  of  Lords,  4  Bro.  P.  C.  378. 

It  may  be  noticed  that  the  section  under  consideration  draws  no  distinction 
1  between  a  judgment  in  ejeetment  upon  a  verdict  and  a  judgment  by-  default.  In 
the  first  case  the  right  of  the  claimant  is  tried  and  determined ;  in  the  latter  case  it 
is  as  it  were  confessed :  Aslin  v.  Parkin,  2  Burr.  665.  One  effect  of  a  judgment 
against  defendant  remains  to  be  considered,  and  that  is  as  regards  a  claim  or  action 
for  mesne  profits.  The  claimant  who  alleges  himself  to  be  entitled  to  possession, 
of  a  piece  of  land  from  a  certain  date,  recovers  it.  This  recovery  is  tantamount 
to  a  judgment  that  defendant  was  wrongfully  in  possession,  and  therefore  liable- 
to  plaintiff  for  rents  and  profits  of  the  land  while  wrongfully  withholding  posses- 
sion.   At  present  plaintiff  may  either  recover  mesne  profits  as.  a  consequence  of  a 
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PENALTY  ON  TENANT  NOT  INFORMINQ  LANDLORD. 
^-.#k  i-i  i  ttt  .      .      iv  ,         Penalty  on 

5©.  (I)  Every  tenant  to  whom  a  Writ  in  Ejectment  (m)  tenant 
has  been  delivered,  (n)  or  to  whose  knowledge  it  comes,  (o)  writ  of 
shall  forthwith  give  notice  thereof  to  his  landlord,  or  to  his  andnot    ' 
bailiff  or  receiver,  (p)  and  if  he  omits  so  to  do  he  shall  forfeit  i^diori 

recovery  in  ejectment  in  one  and  the  same  action :  section  60 ;  or  as  to  part  by 
means  of  a  separate  and  independent  action:  lb.  In  the  event  of  a  separate 
action  being  brought,  defendant,  if  a  party  to  the  original  ejectment  or  in  privity 
with  the  defendant  in  that  action,  is  estopped  from  disputing  plaintiff's  possession 
from  the  time  alleged  in  the  writ:   Aslin  v.  Parkin.  2  Burr.  665;  Doe  v.  Wright, 

10  A.  di  E.  763 ;  Matthew  v.  Osborne.  13  C.  B.  919 ;  Doe  v.  Wellsman,  2  Ex.  368 ; 
Turner  v.  Cameron's  Coalbrook  Steam  Coal  Co  5  Ex.  932;  Armsrony  v.  Norton, 
2  Ir.  L.  R.  96;  Earl  of  LisUwell  v.  Greene,  3  Ir.  C.  R.  2"5;  Nugent  v.  Phillips, 
8  Ir.  L.  R.  17;  Wilkinson  v.  Kirby.  15  0.  B.  430;  Stem  v.  Steen.  21  U.  C.  Q.  B. 
454;  but  when  brought  against  a  person  in  possession  of  the  land  who  was  no 
party  to  the  ejectment,  unless  such  person  be  connected  with  the  ejectment  by 
some  evidence,  the  recovery  in  that  action  is  no  evidence  against  him  :  Denn  v. 
White  el  vx.  1  T.  R.  112;  Doe  v.  Harvey  8  Bing.  239.  And  if  plaintiff  seek  to 
recover  mesne  profits  from  a  day  anterior  to  that  mentioned  in  the  writ,  he  must 
prove  his  title,  and  that  such  title  would  have  enabled  him  to  have  maintained 
trespass:  Litchfield  v.  Ready.  5  Ex.  939:  Turner  v.  Cameron's  Coalbrook  Steam 
Coal  Co.  lb  932.  But  wherever  a  recovery  in  ejectment  would  be  an  estoppel, 
in  an  action  for  mesne  profits,  it  matters  not  whether  that  recovery  be  had  by 
verdict  or  through  a  judgment  by  default:  Wilkinson  v.  Kirby  15  C.  B.  430. 
A  defendant  taken  in  execution  on  a  judgment  in  ejectment  has,  since  the  0.  L.  P. 
Act  in  England,  been  held  entitled,  under  the  48  Geo.  III.  cap.  123,  s.  1,  to  be 
discharged  after  a  twelve  months'  imprisonment:  Humphreys  v.  Franks.  3  C  B., 
N.  S.  765. 

(I)  Taken  from  0.  L.  P.  Act  1856,  section  262,  the  origin  of  which  was  Eng. 
Stat.   15   <fe   16   Vic.    cap.   76,   s.   209.     Substantially   the   same   as    Eng.    Stat.  , 

11  Geo.  II.  cap.  19,  s.  12,  which  is  a  remedial  law,  and  enacted  for  more  effec- 
tually  securing  against  frauds  by  tenants :   Crocker  el  al  v.  Fothergill,  2  B.  <fc  Al. 
659,  per  Bayley,  J. 

(m)  The  Stat,  of  Geo.  II.  w.is  held  to  extend  only  to  ejectments  which  are 
inconsistent  with  the  landlord's  title:  Buckley  v.  Buckley,  1  T.  R.  647.  Therefore 
in  ejectment  by  a  mortgagee  against  a  tenant  of  the  mortgagor  to  enforce  attorn- 
ment, that  statute  was  held  to  be  inapplicable:  lb.  In  case  a  mortgagor  in 
possession  makes  a  lease  after  the  execution  of  the  mortgage,  reserving  rent,  the 
mortgagee  cannot,  by  merely  giving  the  lessee  notice  of  the  mortgage,  and  that 
principal  and  interest  are  in  arrear,  and  requiring  such  lessee  to  pay  the  rent  to 
him,  make  the  lessee  his  tenant,  or  entitle  himself  to  distrain  for  rent  subse- 
quently accruing  under  the  terms  of  the  lease :  Evans  v.  Elliot  et  al,  9  A.  & 
E.  342. 

(n)  Intending  a  personal  service :  see  note  i  to  section  6. 

(o)  Intending  a  service  oh  a  wife,  child,  or  other  member  of  the  tenant's  family, 
with  subsequent  notice  to  him  .  see  note  i  to  section  (i. 

(p)  No  precise  form  of  notice  is  made  necessary.  The  following  may  be  used: 
"Take  notice  that  you  will  receive  herewith  a  copy  of  a  writ  of  ejectment  which 
has  been  served  for  the  recovery  of  the  possession  of  the  land  and  premises  at, 
<fcc,  of  which  I  am  your  tenant." 
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to  the  person  of  whom  he  holds,  the  value  of  three  (y)  years 
improved  or  rack  rent  (r)  of  the  premises  demised  or  holden 
in  the  possession  of  such  tenant,  (s)  to  be  recovered  by  action 
in  any  Court  of  Common '  Law  having  jurisdiction  for  the 
amount.  (<)     19  Vic.  c.  43,  s.  262. 

EJECTMENT  BY  LANDLORD. 

Landlord  51.  (o)  In  all  cases  between  landlord  and  tenant,  as  often 

power  to  as  it  happens  that  one  half  year's  rent  is  in  arrear,  and  the 

non-pay-  °r  landlord  or  lessor  to  whom  the  same  is  due,  hath  right  by  law 

rent,  may  to  re-enter  for  the  non-payment  thereof,  (j>)  such  landlord  or 

(j)  This  statute,  like  that  of  Geo.  II,  does  not  give  treble  damages,  but  only 
directs  how  single  damages  shall  be  ascertained:  Crocker, v.  Fotheryill,  2  B.  & 
Al.  662,  note  a.    An  application  for  treble  costs  of  suit  was  therefore  refused:  76. 

(»•)  The  improved  or  rack  rent  here  mentioned  is  not  the  rent  reserved,  but 
such  a  rent  as  the  landlord  or  tenant  might  fairly  agree  on  at  the  time  of  the 
service  of  the  writ  of  ejectment  in  case  the  premises  were  then  to  be  let :  Crocker 
v.  FothergiU,  2  B.  <fc  Al.  652. 

(s)  The  tenant  shall  forfeit  three  years  improved  or  rack  rent,  not  merely  of  the 
premises  described  in  the  writ  of  ejectment,  but  of  the  premises  demised  to  him: 
Crocker  v.  FothergiU,  2  B.  <fe  Al.  660,  per  Bayley,  J.  Upon  a  demise  by  lease  of 
certain  lands,  together  with  the  mines  under  them,  with  liberty  to  dig  for  ore  in 
other  mines  under  the  surface  of  other  lands  not  demised,  the  tenant  fraudulently 
concealed  a  declaration  in  ejectment  delivered  to  him  and  suffered  judgment  by 
•default.  The  declaration  did  not  mention  mines  at  all ;  but  the  sheriff  in  execu- 
ting the  writ  of  possession,  by  the  concurrence  of  the  tenant,  delivered  possession 
of  the  premises  demised  to  the  tenant,  and  also  of  those  mines  in  which  he  had 
liberty  to  dig :  Held  that  although  the  latter  could  not  be  recovered  under  the 
declaration  in  ejectment,  still  that  the  tenant  by  his  own  act  had  estopped  him- 
self from  taking  that  objection,  and  that  in  an  action  for  the  value  of  three  years' 
improved  rent,  the  landlord  might  recover  the  treble  rent  in  respect  not  only  of 
the  demised  premises,  but  of  the  mines  in  which  the  tenant  had  only  a  liberty  to 
dig :  lb.  652. 

(t)  It  may  be  that  a  party  suing  under  this  act  in  a  superior  court  to  recover 
an  amount  within  the  jurisdiction  of  an  inferior  court  will  deprive  himself  of 
Buperior  court  costs,  unless  the  judge  before  whom  the  trial  takes  place  shall 
certify  for  the  same :  see  section  328  C.  L.  P.  Act,  and  notes  thereto. 

(o)  Taken  from  C.  L.  P.  Act,  1856,  section  263,  the  origin  of  which  was  Eng. 
Stat.  15  <fc  16  Vic.  cap.  16,  s.  210.  Substantially  the  same  as  Eng.  Stat.  4  Geo. 
II.  cap.  28,  s.  2. 

{p )  By  the  common  law  it  was  necessary  for  the  person  claiming  title  to  lands 
and  tenements  in  all  cases  to  make  an  actual  entry  upon  them  in  order  to  support  an 
ejectment.  In  the  case  of  a  lease,  therefore,  as  the  landlord  could  not  enter  and 
take  the  actual  possession  until  the  lease  expired,  it  became  usual  to  insert  a  clause 
that  in  case  the  rent  should  be  behind  and  unpaid  at  a  certain  time,  the  lessor 
should  have  the  right  to  re-enter:  Adams  on  Ejectment,  120,  121 ;  and  see  Con. 
Stat.  U.  C.  cap.  92,  Sch.  No.  2,  Form  9.  This  statute  applies  only  to  cases  where 
the  lease  contains  such  a  clause:  Doe  d.  Dixon  v.  Roe,  7  C.  B.  1S4.  And  where  it 
is  made  to  appear  that  the  landlord  had  a  power  to  re-enter  in  respect  of  the  non- 


8.  51.]  EJECTMENT   BY  LANDLORD.  553 

lessor  may,  without  any  formal  demand  or  re-entry,  (q)  serve  recover  pos- 
a  Writ  in  Ejectment  for  the  recovery  of  the  demised  pre-  ejectment. 
mises,  or  in  case  the  same  cannot  legally  be  served  or  no 
tenant  be  in  actual  possession  of  the  premises,  then  such 
landlord  or  lessor  may  affix  a  copy  thereof  upon  the  door  of 
any  demised  messuage,  or  in  case  such  action  in  Ejectment 
be  not  for  the  recovery  of  any  messuage,  then  upon  some 
notorious  place  of  the  lands,  tenements  or  hereditaments 
comprised  in  the  Writ,  and  such  affixing  shall  be  deemed 
legal  service  thereof,    (r)  which  service  or  affixing  of  the 

payment  of  a  half-year's  rent  at  the  time  of  serving  the  ejectment:  lb.  The  right 
of  entry  most  be  shown  to  be  absolute  and  the  lease  to  be  thereby  avoided :  Doe 
d.  Darke  v.  Bowditch,  8  Q.  B.  973.  Thus  the  statute  was  held  not  to  apply  in  a 
case  where  the  condition  in  the  lease  was  that  on  non-payment  of  rent  in  twenty 
days  after  the  time  limited  for  payment  thereof,  the  landlord  might  enter  on  the 
premises  "  till  it  be  fully  satisfied:"  lb.  The  landlord  has  a  right  to  avail  him- 
self of  the  statute,  provided  half  a  year's  rent  be  due,  and  he  equally  has  that 
right  if  ten  years'  rent  be  due :  Cross  et  al  v.  Jordan,  8  Ex.  1 50.  Three  quarters' 
rent  being  in  arrear  under  a  lease  containing  a  clause  of  re-entry  on- non-payment 
of  rent  within  twenty-one  days  after  each  quarters's  day,  the  landlord  on  2nd 
October  distrained,  and  after  sale  of  distress  there  remained  due  more  than  a 
quarter's  rent  but  less  than  a  half  year's  rent:  Held  ejectment  not  maintainable 
under  this  section:  Coalsworth  et  al  v.  Spokes,  IOC.  B.  N.S.  103.  The  right  of 
entry  where  it  exists  will  not  be  waived  by  distraining  for  the  rent  within 
twenty-one  days  allowed  for  its  payment,  and  continuing  in  possession  until  after 
the  expiration  of  the  twenty-one  days :  Doe  d  Tat/lor  v.  Johnson,  1  Stark.  411. 
But  may  be  waived  by  bringing  an  action  for  rent  accrued  due  after  the  for- 
feiture: Dendy  v.  Nicholl,  4  C.  B.  N.S.  376.  A  mere  demand  of  subsequent  rent 
is  not  necessarily  such  a  waiver:  Blyth  v.  Dennett,  13  C.  B.  178,  Actual  entry  is 
not  necessary  to  enable  the  party  to  take  advantage  of  such  a  clause :  Goodright 
d.  Hare  v.  Gator  et  al,  2  Doug.  477. 

(})  By  the  common  law,  when  a  landlord  reserved  a  right  of  entry  in  a  lease 
in  case  of  the  non-payment  of  rent,  it  was  necessary  for  him  to  make  a  demand  of 
the  precise  sum  in  arrear :  Fabian  v.  Winston,  Cro.  Eliz.  209 ;  either  in  person  or 
by  attorney  lawfully  appointed  by  deed:  Doe  d.  West  v.  Davis,  7  East.  363.  The 
demand  was  required  to  be  made  on  the  premises :  Co.  Litt.  202,  a ;  though  no 
person  was  residing  there:  Kidwelly?.  Brand,  1  Plowd.  71.  To  do  away  with 
with  the  necessity  of  complying  with  these  and  other  prerequisites  to  ejectment 
at  the  common  law,  the  Stat,  of  Geo.  II.  was  passed :  Doe  d.  Forster  v.  Wandlass, 
1  T.  R.  117.  It  is  not  necessary  to  make  any  demand  in  order  to  entitle  a  plaintiff 
to  recover  in  a  case  brought  within  the  statute,  although  the  proviso  for  re-entry 
be  expressed  to  be  in  case  of  the  rent  in  arrear  being  lawfully  demanded :  Doe  d. 
Scholrfield  et  al  v.  Alexander,  2  M.  <fc  S.  525 ;  see  also  Doe  d.  Lawrence  et  al  v. 
Shawcross,  3  B.  4  C.  752.  It  may,  however,  be  otherwise  if  the  lease  contain  an 
express  covenant  that  the  lessor  will  not  enter  without  demand :  Due  d.  Earl  of 
Shrewsbury  v.  Wilson,  5  B.  <fe  Al.  385,  per  Abbott,  C.  J. 

(r)  If  the  action  be  under  this  section  for  the  recovery  of  a  dwelling-house  and 
other  premises  demised  by  one  lease,  if  the  dwelling-house  be  unoccupied  and  the 
rest  of  the  premises  in  the  occupation  of  a  tenant,  service  of  the  writ  may  be 
effected  by  personally  serving  the  tenant  with  a  copy  and  affixing  another  on  the 
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Writ  shall  stand    instead   and   in    place  of  a  demand  and 
re-entry.  («)     19  Vie.  c.  43,  s.  263. 

53.  (t)  In  ease  of  Judgment  against  the  Defendant  for 
isnch  r!«ht  non-appearance,  if  it  be  shown,  by  affidavit,  (u)  to  the  Court 
exercised,     wherein  the  action  is  depending,  (v)  or  be  proved  upon  the 


front  door  of  the  dwelling-house:  Lord  Clinton  v.  Wales,  2  Jur.  N.S.  1096;  see 
also  note  i  to  section  6. 

(«)  This  means  that  the  service  shall  be  in  the  place  of  a  legal  demand  made  on 
the  day  on  which  it  ought  to  be  made  by  the  common  law:  Doe  d.  Lawrence  et 
<il  v.  Shuwcroxs.  3  B.  &  C.  754,  per  Bayley,  J. ;  and  therefore  it  was  held  to  be  no 
ground  of  nonsuit  in  ejectment  that  the  declaration  was  served  on  a  day  subse- 
quent to  the  day  on  which  the  demise  was  laid,  and  being  after  the  rent  became 
due,  because  the  title  of  the  lessor  must  be  taken  to  have  accrued  at  common  law 
by  non-payment  of  the  rent:  lb  752.  The  effect  of  the  ttatute  is  to  dispense 
with  thcj  necessity  of  a  demand  by  the  landlord,  and  not  to  put  the  tenant  in  a 
worse  situation  than  he  would  have  bee'i  if  he  had  tendered  the  rent  when  it 
ought  to  have  been  paid.  The  service  of  a  writ  in  ejectment  is  substituted  for 
the  demand  which  was  required  at  common  law.  At"  common  law  there  could 
have  been  no  legal  title  in  the  landlord  until  that  demand  had  been  made.  The 
statute  is  beneficial  to  the  tenant  as  well  as  to  the  landlord.  It  relieves  the  latter 
from  the  necessity  of  making  a  demand  with  all  the  precision  required  at  common 
law,  and  the  tenant  incurs  no  forfeiture  until  the  writ  of  ejectment  is  served  upon 
him ;  and  if  at  that  time  he  is  ready  to  pay  the  rent,  although  he  did  not  tender  it 
when  it  was  due,  it  gives  him  the  same  benefit  as  if  he  had  tendered  it  at  that 
time  :  lb.  756,  per  Holroyd,  J. 

(t)  Taken  from  the  latter  part  of  C.  L.  P.  Act  1856,  section  268,  the  origin  of 
which  was  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  210.  Substantially  the  same  as 
Eng.  Stat.  4  Geo.  II.  cap.  28,  s.  2. 

(u)  An  affidavit  stating,  inter  alia,  that  three  quarters  of  a  year's  rent  were  due 
from  the  tenant  before  the  copy  of  the  writ  was  affixed  to  the  premises,  and  that 
at  the  time  the  copy  was  affixed  ''  no  sufficient  distress  was  to  be  found  upon  the 
said  premises,  countervailing  the  said  arrears,"  is  sufficient:  Cross  et  al  v.  Jordan, 
8  Ex.  149.  This  decision  overrules  Doe  d.  Powell  v.  Hoe,  9  Dowl.  P.  C.  548;  see 
further  Doe  d.  Oretton  et  al  v.  Jioe,  4  C.  B.  576.  It  is  not  necessary  to  state  in  the 
affidavit,  if  the  premises  are  shut  up,  that  search  has  been  made  and  no  sufficient 
distress  found  :  Bamily  v.  Fijcrofl,  4  W.  R.  26.  In  such  case  it  is  enough  to  state 
the  fact  that  the  premises  are  shut  up,  and  that  deponent  has  been  informed  that 
there  is  no  sufficient  distress:  lb.  The  landlord,  however,  should  if  possible 
produce  the  lease  as  being  the  best  evidence  of  its  contents :  Leviscompte-Y.  kernel, 
3  U.  C.  L.  J.  185.  In  one  case  the  lessor  having  recovered  in  a  former  ejectment 
under  the  statute  of  Geo.  II.  the  lessee,  after  the  lapse  of  several  years  brought 
a  second  ejectment  on  the  title  of  his  lease;  and  the  proceedings  in  the  first 
ejectment  being  in  all  other  respects  confessedly  regular,  he  insisted  that  he  was 
entitled  to  recover  because  no  affidavit  was  produced  which  had  been  made  in 
conformity  with  the  act:  Held  that  it  was  not  incumbent  on  the  landlord  to 
prove  the  regularity  of  all  the  circumstances  upon  which  his  judgment  and  execu- 
tion were  founded,  but  that  the  judgment  must  be  taken  to  have  been  a  right, 
regular,  and  good  one,  as  nothing  appeared  to  the  contrary :  Doe  d.  Hitchins  et  al 
v.  Lewis,  1  Burr.  614. 

(v)  The  motion  is  absolute  in  the  first  instance:  Youera  v.  Keen  et  al,  2  C.  B. 
N.  S.  384. 
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trial  in  case  tbe  Defendant  appears,  (w)  that  half  a  year's 
rent  was  due  before  the  said  Writ  was  served,  and  that  no 
sufficient  distress  was  to  he  found  on  the  demised  premises 
countervailing  the  arrears  then  due,  and  that  the  lessor  had 
power  to  re-enter,  (x)  the  lessor  shall  recover  Judgment  and 
have  execution  in  the  same  manner  as  if  the  rent  in  arrear 
had  been  legally  demanded  and  a  re-entry  made ;  (y)  but  if  a 
verdict  pass  for  the  Defendant,  or  if  the  Claimant  be  non- 

(w)  This  section,  like  the  statute  of  Geo.  II.  prescribes  two  cases,  viz.,  one  in 
case  of  judgment  by  default,  and  the  other  in  case  of  the  action  coming  to  a  trial. 
In  the  former  case  an  affidavit  must  be  made  in  the  court  where  the  suit  is 
depending,  that  half  a  year's  rent  was  due  before  the  service  of  the  writ,  and 
that  no  sufficient  distress  was  to  be  found  upon  the  premises  countervailing  the 
arrears  then  due,  and  that  the  plaintiff  had  power  to  re-enter.  In  the  latter  case 
the  same  thing  must  be  proved  upon  the  trial:   1  Wms.  Saund.  287,  c. 

(x)  The  insufficiency  of  the  distress  must  be  established,  and  in  order  thereto 
in  general  proof  of  a  search  must  b,e  adduced  :  Doe  d.  Forster  v.  Wandlass,  7  T. 
R.  117.  Every  part  of  the  premises  must  be  searched:  Rees  d.  Powell  v.  King 
et  al,  Forrest,  19.  The  words  "no  sufficient  distress  to  be  found  on  the  demised 
premises"  appear  to  be  pertinently  introduced  into  the  statute,  because  it  is  not 
enough  that  the  tenant  should  have  that  secreted  on  the  demised  premises  which 
wonld  be  sufficient  to  countervail  the  amount  of  rent  due,  but  the  property 
must  be  so  visibly  on  the  premises  that  a  broker  going  to  distrain  on  the  tenant 
would,  using  reasonable  diligence,  find  it  so  as  to  be  able  to  distrain  it :  Doe  d. 
Haverson  v.  Franks,  2  C.  &  K.  679,  per  Erie,  J. ;  see  also  Doe  d.  Chippendale  el  al 
v.  Dyson  et  al,  M.  &  ii.11 ;  Doe  d.  Vox  v.  Roe,  5  D.  &  L.  272.  Goods  of  a  person 
in  charge  of  a  part  of  the  property  for  plaintiff  need  not  to  be  taken  into  account 
as  distrainable :  Wlieeler  et  ux.  v.  Stevenson  et  al,  6  H.  <fc  N.  I 55.  If  the  landlord 
show  that  he  was  prevented  from  entering  on  the  premises  to  distrain,  b«  will  bo 
entitled  to  recover  in  ejectment,  without  showing  that  there  was  actually  no  suf- 
ficient distress  upon  the  premises:  Doe  d.  Chippendale  et  al  v.  Dyson  et  al,  1  M.  & 
M.  77.  Where  the  outer  doors  are  locked  up,  so  that  the  landlord  cannot  get  at 
the  premises  to  distrain,  there  is  no  available  distress  and  consequently  no  suffi- 
cient distress  within  the  meaning  of  the  act:  lb.  Under  such*eircumstances  an 
affidavit  of  belief  that  there  was  no  sufficient  distress  on  the  premises,  will  be  suf- 
ficient :  Doe  d.  Cox  v.  Roe,  5  D.  it  L.  272.  If  the  landlord  make  out  a  prima  facie 
case  that  there  was  no  sufficient  distress  on  the  premises,  the  onus  of  showing  the 
contrary  will  be  shifted  to  the  tenant :  Doe  d.  Smelt  et  al  v.  Fuchaii,  15  East.  286 ; 
Romily  v.  Fycroft,  4  W.  R.  26.  Whenever  there  is  a  sufficient  distress  the  land- 
ord  must  proceed  at  common  law  as  before  the  statute :  Doe  d.  Forster  v  Wand- 
lass,  1  T.  R.  117.  But  by  special  consent  of  the  parties,  a  recovery  may  be  made 
for  default  of  payment  of  rent,  without  the  aid  of  the  statute,  and  without  any 
demand  of  the  rent  according  to  the  common  law:  Doe  d.  Harris  v.  Masters,  2  B. 
<fe  C.  490.  Thus,  if  in  the  lease  there  be  a  proviso  that  in  case  of  the  rent  being 
in  arrear  for  twenty-one  days,  the  lessor  may  re-enter,  "  although  no  legal  or  for- 
mal demand  should  be  made  "  for  payment  thereof:  lb. 

(y)  Premises  consisting  of  a  cottage  and  garden  had  been  let  to  a  tenant  who 
died,  and  subsequently  a  stranger  took  possession  of  the  garden,  but  the  cottage 
was  left  vacant.  There  being  one  half  year's  rent  in  arrear,  and  no  sufficient 
distress  to  be  found  upon  the  premises,  countervailing  the  arrears  of  rent,  a  writ 
of  ejectment  was  served  upon  the  person  in  possession  of  the  garden,  and  a  copy 
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suited,  the  Defendant  shall  recover  his  costs,  (z)     19  Vic.  c. 
43,  s.  263. 

Conse-  53.  (a)  In  case  the  lessee  or  his  assignee,  or  other  per- 

theSolse  son  claiming  or  deriving  title  under  the  said  lease,  (6)  permits 
right.Ch  and  suffers  judgment  to  be  had  on  such  trial  and  execution 
to  be  executed  thereon,  without  paying  the  rent  and  arrears 
together  with  full  costs,  and  without  proceeding  for  relief  in 
equity  within  six  months  after  execution  executed,  (c)  then 
and  in  every  such  case  the  said  lessee  and  his  assignee  and 
all  other  persons  claiming  and  deriving  under  the  said  lease, 
shall  be  barred  and  foreclosed  from  all  relief  or  remedy  in  law 
or  equity,  other  than  by  bringing  a  Writ  of  appeal  for  reversal 
of  such  Judgment,  and  the  said  landlord  or  lessor  shall 
from  thenceforth  hold  the  demised  premises  discharged  from 
such  lease,  (d)     19  Vic.  c.  43,  s.  263. 

Astomort-       54-  (/)  Nothing  hereinbefore  contained  shall  bar  the  right 
fesfse!8  °       of  any  Mortgagee  of  such  lease  or  any  part  thereof,  who  is 


of  the  writ  affixed  to  the  door  of  the  cottage,  which  was  unoccupied :  Held,  ser- 
vice sufficient  and  that  claimant  was  at  liberty  to  sign  judgment  in  ejectment  to 
recover  the  whole  premises :  Lord  Clinton  v.  Wales,  28  L.  T.  Rep.  105. 

(z)  See  section  27  and  notes  thereto. 

(a)  Taken  from  the  latter  part  of  C.  L.  P.  Aet,  1856,  section  263,  the  origin  of 
which  was  ling.  Stat.  15  &  16  Vic.  cap.  76,  s.  210,  substantially  the  same  as  the 
Eng.  Stat.  4  Geo.  II.  eap.  28,  s.  2. 

(i)  See  note  h  to  section  55,  and  note  r  to  section  56. 

(c)  No  relief  can  be  had  in  equity  against  any  forfeiture,  except  one  caused  by 
non-payment  of  rent  of  a  sum  certain :  see  Bracebridge  v.  Buckley,  2  Price,  200  ; 

Wadman  v.  Calcraft,  10  Ves.  67  ;  Bowser  v.  Colby,  1  Hare,  109 ;  Green  v.  Bridges, 
4  Sim.  96.  The  time  limited  for  relief  is  "  six  months  after  execution  executed." 
The  months  intended  must  be  held  to  be  calendar  months :  Con.  Stat.  U.C.  cap.  2, 
.6.  13 ;  see  Dowling  v.  Foxall,  1  Ball  <fe  B.  193  ;  see  also  note  i  to  section  55  of  this 
act,  and  section  342,  C.  L.  P.  Act,  and  notes  thereto. 

(d)  The  true  end  and  professed  intention  of  this  enactment  is  to  take  off  from 
the  landlord  the  inconvenience  of  his  continuing  always  liable  to  the  uncertainty 
of  possession  (from  its  remaining  in  the  power  of  the  tenant  to  offer  him  a  com- 
pensation at  any  time,  in  order  to  found  an  application  for  relief  in  equity),  and 
to  limit  and  confine  the  tenant  to  six  calendar  months  after  execution  executed  for 
his  doing  this,  or  else  that  the  landlord  should  from  thenceforth  hold  the  demised 
.premises  discharged  from  the  lease:  Doe  d.  Hilchings  et  al  v.  Lewis,  1  Burr.  619, 
per  Mansfield,  C.  J. 

(e)  Taken  from  the  latter  part  C.  L.  P.  Act,  1856,  section  263,  the  origin  of 
which  was  Eng.  Stat.  15  «fc  16  Vic.  cap.  76,  s.  210,  substantially  the  same  as  Eng. 
Stat.  4  Geo.  II.  cap.  28,  s.  2. 
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not  id  possession,  so  as  such  Mortgagee  do,  within  six  months 
after  such  Judgment  obtained  and  execution  executed,  pay  all 
rent  in  arrear  and  all  costs  and  damages  sustained  by  such 
lessor  or  person  entitled  to  the  remainder  or  reversion,  and 
perform  all  covenants  and  agreements  which  on  the  part 
and  behalf  of  the  first  lessee  are*  to  be  or  ought  to  be  per- 
formed- (/)    19  Vic.  c.  43,  s.  263. 

BELIEF  OF  TENANTS  IN  EQUITY. 

«*«*.  (<?)  In  case  the  said  lessee,   his  assignee  or  other  Proceedings 
person  claiming  any  right,  title  or  interest  in  law  or  equity  ejected  seek 
of,  in  or  to  the  said  lease,  (ft)  proceeds  for  relief  in  any  Court  eq,uity. 
of  Equity  (f)  within  the  time  aforesaid,  (ii)  such  person  shall 
not  have  or  continue  any  injunction  against  the  proceedings 
at  law  on  such  Ejectment,  unless,  within  forty  days  next  after 
a  full  and  perfect  answer  has  been  made  by  the  Claimant  in 

(/)  This  a  mortgagee  might  do  independently  of  this  section,  as  being  "  a  per- 
son claiming  or  deriving  title  under  the  said  lease : "  see  Mulone  v.  Geraghty, 
fi  Ir.  Eq.  R.  549 ;  Kelly  v.  Staunton,  1  Hog.  393 ;  see  section  S3. 

(g)  Taken  from  C.  T.  L.  Act,  1 856,  s.  264,  the  origin  of  which  was  Eng.  Stat. 
IB  &  16  Vic.  cap.  16,  s.  211 ;  substantially  the  same  as  Eng.  Stat.  4  Geo.  II.  cap. 
28,  s.  3,  which  is  similar  to  Ir.  Stat.  11  Anne,  cap.  2,  s.  3. 

(A)  An  equitable  mortgagee  of  the  tenant's  interest  is  entitled  to  ask  the  relief: 
see  Malone  v.  Geraghty,  6  Ir.  Eq.  Rep.  549. 

(t)  Courts  of  equity  have  from  a  very  early  period  relieved  tenants  from  forfei- 
tures owing  to  non-payment  of  rent,  upon  payment  of  arrears  with  interest  and 
all  expenses:  Sanders  v.  Pope,  12  Ves.  289.  A  landlord  has  no  right  to  enter 
upon  the  property  forfeited  by  force,  and  a  landlord  who  does  sb  must,  accord- 
ing to  the  ruling  of  courts  of  law,  withdraw  from  possession :  Newton  el  ux  v. 
Rarland  el  al,  1  M.  &  G.  658,  per  Tindal,  C.  J.;  see  also  Hillary  v.  Gay,  6  C.  <fc 
P.  284. 

(ii)  i.  e.  Within  six  calendar  months  after  execution  executed :  see  note  c  to 
section  53.  The  day  on  which  the  habere  is  executed  is  not  to  be  included  in  tfce 
computation:  Dowling  v.  Foxall,  1  Ball  &  B.  193.  Where  a  right  would  be 
divested  or  a  forfeiture  incurred  by  including  the  day  of  an  act  done,  the  compu- 
tation will  generally  be  made  exclusively  of  it :  lb.  In  a  redemption  suit  the  bill 
charged  that  the  writ  of  possession  was  executed  "  on  or  about  the  18th  November, 
and  possession  was  on  that  day  taken."  The  answer  stated  "  that  it  is  not  true, 
as  in  the  bill  untruly  stated,  that  the  said  habere  was  executed  on  the  18thNovember, 
for  that  defendant  believed  it  was  executed  on  the  17th  November: "  Held,  that 
the  precise  day  of  the  execution  of  the  habere  was  sufficiently  put  in  issue :  Fitz- 
gerald v.  Hussey,  3  Ir.  Eq.  K.  319.  The  litigious  conduct  of  a  tenant  in  defending 
an  ejectment  for  non-payment  of  rent,  does  not  disentitle  him  to  relief  upon  a  bill 
for  redemption,  nor  to  the  costs  of  that  suit  if  he  be  otherwise  entitled  to  them : 
see  Newenham  et  al-r.  Mahon  et  al,  3  Ir.  Eq.  R.  304.  Where  plaintiff  in  equity 
established  a  waiver  on  the  defendant's  part,  the  Irish  statute  was  held  to  be  out 
of  the  question,  and  it  was  therefore  held  that  it  was  not  essential  that  the  bill 
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such  Ejectment,  (/)  he  brings  into  Court  and  lodges  with  the 

proper  officer  such  sum  of  money  as  the  lessor  or  landlord 

in  his  answer  swears  to  be  due  and  in  arrear  over  and  above 

all  just  allowances,  (£)  aud  also  the  eosts  taxed  in  the  said 

suit,  (I)  there  to  remain  until  the  hearing  of  the  cause,  or  to 

if  such        be  paid  out  to  the  lessor  <>r  landlord  on  good  security,  sub- 

be°aftermss  ject  to  the  decree  of  the  Court;  (m)  and  in  case  such  proceed- 

IxerateT      ings  for  relief  in  equity  are  taken  within  the  time  aforesaid 

should  be  filed  within  the  six  months,  as  provided  by  the  aet  of  Parliament :  see 
Butler  v.  Burke,  1  Dr.  &  Wal.  380. 

(j)  As  to  computation  of  time:  see  Taylor's  Con.  Orders,  319. 

(k)  See  Mclneherny  v.  Galway,  Jon.  <fc  Car.  246.  Qu  How  far  this  enactment 
applies  to  the  case  of  a  penal  rent  reserved  as  an  indemnity,  and  to  answer  a  par- 
ticular purpose?     See  Hume  v.  Kent,  1  Ball  <fe  B:  558. 

(Z)  Although  the  general  rule  is  to  make  the  party  seeking  a  redemption  pay 
the  costs  of  suit,  the  court  has  jurisdiction  to  look  at  the  landlord's  conduct,  and 
throw  the  costs  on  him,  according  to  its  discretion:  see  Geraghly  v.  Mulone  el  al, 
1  H.  L.  Cas.  81,  affirming  s.  c.  5  Ir,  Eq.  R.  549;  see  also  Fitzgerald  v.  Bussey, 
3  Ir.  Eq.  R.  319;  Mclneherny  v.  Galway,  Jon.  &  Car.  247;  Sheridan  v.  Caseerbf, 
Beat.  249. 

(to)  .On  a  bill  to  redeem  under  the  Irish  statute,  it  was  held  to  be  imperative 
to  relieve  upon  the  conditions  required  by  it  being  complied  with;  and  the  court 
would  not  admit  extrinsic  considerations,  such  as  breaches  of  other  covenants  in 
the  lease,  to  be  brought  forward  by  the  lessor  to  affect  the  equity  of  redemption 
of  the  tenant's  interest  evicted  for  non-payment  of  rent :  see  Swantoii  v.  Bu/gs, 
Beat.  240.  It  is  important  to  have  settled  forms  of  decrees.  In  this  case  the 
decree  strictly  followed  the' words -of  the  Irish  statute  11  Ann,  cap.  2:  lb.  In  a 
redemption  suit  by  a  tenant  againat  his  landlord,  it  appeared  that  a  mortgagee  in 
possession  of  the  tenant's  interest  had  not  been  served  with  the  ejectment,  and 
that  on  executing  the  writ  of  possession  the  landlord  made  a  six.  months  lease  to 
him.  On  the  expiration  of  that  lease  the  mortgagee  refused  to  deliver  possession 
to  the  landlord,  and  retained  it  with  the  privity  and  consent  of,  the  tenant.  The 
landlord  thereupon  brought  an  ejectment  on  the  title  to  evict  the  mortgagee  and 
the  persons  in  possession,  and  recovered  judgment  therein,  but  did  not  execute 
the  writ  of  possession;  The  tenant  had  made  the  mortgagee  a  party  defendant  to 
his  suit,  and  charged  that  he  and  the  landlord  were  in  collusion ;  but  the  prayer 
of  the  bill  was  simply  for  a  redemption.  The  usual  accounts  in  a  redemption  suit 
were  directed,  and  also  an  account  of  what  the  mortgagee,  without  wilful  default, 
might  have  received.  The  master  reported  that  the  entire  amount  of  the  head 
rent,  including  that  for  which  the  ejectment  was  brought,  was  due ;  that  the  mort- 
gagee  might,  without  wilful  default,  have  received  much  more  than  the  amount  of 
head  rent;  and  that,  without  wilful  neglect,  he  did  not  receive  anything:  Held, 
first,  that  it  was  not  wilful  neglect  in  the  landlord  not  to  have  taken  possession 
under  the  judgment  in  ejectment  on  the  title ;  secondly,  that  though  the  mortgagee 
was  bound  to  apply  the  rents,  in  the  first  place,  in  payment  pf  the  head  rent,  yet 
as  no  account  had  been  taken  of  the  sum  due  on  foot  of  the  mortgage,  the  plaintiff 
was  not  entitled  to  a  personal  decree  against  the  mortgagee,  to  be  repaid  the  sums 
which  he  should  be  obliged  to  pay  the  landlord  for  arrears  of  rent:  Reade  v. 
Be  Montmorency,  5  Ir.  Eq.  R.  40.  The  admission  in  the  bill,  of  rent  being  due  to 
the  landlord,  does  not  entitle  him  to  be  paid  the  sum  lodged  in  court  if  the  bill 
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and  after  execution  has  been  executed,  («)  the  lessor  or 
landlord  shall  be  accountable  only  for  so  much  as  he  really 
and  bond  fide  without  fraud,  deceit,  or  wilful  neglect,  has  made 
of  the  demised  premises  from  the  time  of  bis  entering  into  the 
actual  possession  thereof,  (o)  and  if  what  he  has  so  made  be 
less  than  the  rent  reserved  on  the  said  lease,  then  the  said 
lessee  or  his  assignee,  before  being  restored,  to  his  possession, 
shall  pay  such  lessor  or  landlord  what  the  money  so  by  him 
made  fell  short  of  the  reserved  rent  for  the  time  such  lessor 
or  landlord  held  the  lands,  (p)     19  Vic.  c.  43,  s.  264. 

STAT  OF  PROCEEDINGS  IP  BENT  PAID. 

5G.  (j)  If  the  tenant  or  his  assignee  (r)  at  any  time 

be  dismissed :  see  O'Keeffe  v.  Dennehy,  4  Ir.  Eq.  R.  323.  In  a  redemption  suit, 
after  the  coming  in  of  defendant's  answer,  the  plaintiff  entered  a  side  bar  rule 
dismissing  his  bill,  and  afterwards  moved  for  the  balance  of  the  sum  lodged  in 
court,  after  payment  thereout  of  the  defendant's  taxed  costs:  Held,  that  the 
motion  shonld  be  granted,  and  that  the  landlord  might  have  proceeded  at  law 
for  his  rent,  pending  the  proceedings  in  the  redemption  suit :  lb. ;  see  also 
Callaghan  v.  Lord  Lismore,  Beat.  223. 

(n)  See  note  t  to  this  section. 

(o)  A  landlord  having  rightfully  evicted  his  tenant  for  non-payment  of  rent,  is 
not,  when  called  upon  to  restore  possession  and  to  account,  chargeable  with  the 
whole  rents  at  which  the  lands  were  let,  but  only  with  such  rents  as  during  his 
possession  he  received :  Callaghan  v.  Lismore,  Beat.  223  ;  and  if  in  actual  occu- 
pation himself,'  according  to  the  section  here  annotated;  he  shall  be  accountable 
"  with  so  much  and  no  more  as  he  shall  really  and  bond,  fide,  without  fraud,  deceit 
or  wilful  neglect,  make  of  the  demised  premises,"  <fec.  On  a  lease  containing  u 
clause  of  distress  and  provision  for  entry  in  case  of  no  sufficient  distress,  an  eject- 
ment for  non-payment  of  rent  was  brought,  and  judgment  by  default  obtained, 
and  the  landlord  sued  out  a  writ  of  possession  and  went  into  possession.  After 
bringing  several  ejectments  unsuccessfully  to  recover  possession,  the  tenant  filed 
a  bill  for  redemption  and  relief  against  the  forfeiture :  Held,  that  he  was  entitled 
to  redemption,  the  landlord  accounting  for  the  profits  while  in  possession,  and  the 
tenant  paying  the  rent,  interest  and  costs:   Canny  v.  Hodgens,  Hay  &,S.  769. 

(p)  The  plain  intention  of  this  provision  is,  that  in  the  event  of  a  tenant  being 
relieved  against  a  forfeiture,  the  position  of  both  parties  concerned  shall  be  made 
as  nearly  as  possible  the  same  as  if  no  forfeiture  had  taken  place,  and  no  cause  of 
forfeiture  ever  existed. 

(g)  Taken  from  C.  L.  P.  Act  1866,  section  265,  the  origin  of  which  was  Eng. 
Stat.  15  cfc  16  Vic.  cap.  76,  s.  212.  Substantially  the  same  aa  Eng.  Stat.  4  Geo. 
II.  c.  28,  s.  4.  The  courta  even  before  the  statute  of  George  II.  exercised  an 
equitable  jurisdiction  to  stay  proceedings  in  ejectment  for  non-payment  of  rent, 
upon  payment  of  arrears  of  rent  and  costs :  Phillips  v.  Doelittle,  8  Mod.  345  ; 
Smith  v.  Parks,  10  Mod.  383.  The  statute  appears  to  be  confirmatory  of  a  power 
already  inherent  in  the  conrts :  Roe  d.  West  v.  Davis,  7  East.  363  ;  Doe  d.  Harris 
v.  Masters,  2  B.  &  C.  490. 

(r)  Tenant  or  his  assignee.  The  construction  of  these  words  may  be  open  to 
doubt  when  considered  in  connection  with  sections  53  and  55,  and  the  expres- 
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Discontinu-  before  the  trial  in  the  Ejectment,  (s)  pays  or  tenders  to  the 

£U1C6  II 

tenant  pay  lessor  or  landlord,  or  to  his  Attorney  in  the,  cause,  or  pays 
rent  and       into  the  Court  wherein  the  cause  is  depending,  (t)  all  the 

costs  before 

trial,  &c.      rent  and'  arrears  together  with  the  costs,  (u)  all  further  pro- 
ceedings on  the  Ejectment  shall  cease ;  (y)  and  if  such  lessee 

sions  used  therein.  Section  61  gives  facilities  to  landlords  in  allowing  them 
to  bring  ejectment  for  non-payment  of  rent,  which  may  be  conducted  to  judg- 
ment and  execution ;  and  then  section  63  enacts  that  "  in  case  the  lessee,  or  his 
assignee,  or  other  person  claiming  or  deriving  under  the  said  lease,"  shall  suffer 
a  certain  time  to  elapse  without  paying  the  rent,  and  without  proceedings  in 
equity  for  relief,  then  "  the  said  lessee,  and  his  assignee,  and  all  other  per- 
sons claiming  and  deriving  under  the  said  lease,"  shall  be  barred  from  relief 
both  in  law  and  equity.  Section  65  provides  that  in  case  "  the  said  lessee,  his 
assignee,  or  other  person  claiming  any  right,  Aitle  or  interest  in  law  or  equity  of, 
in,  or  to  the  said  lease,"  shall  within  the  time  limited  after  judgment  at  law  file 
a  bill  in  equity  for  redemption,  relief  may  be  given  upon  certain  terms.  Then 
comes  the  section  here  annotated  (section  66).  It  applies  to  the  case  of  a  party 
coming  for  relief  before  judgment  to  the  court  in  which  the  action  is  brought.  It 
begins  by  enacting  that  "  if  the  tenant,  or  his  assignee  pays,"  &c,  and  further  on 
proceeds  thus,  "  and  if  such  lessee  or  assigns,"  die.  In  order  to  construe  the 
three  sections  consistently,  the  word  "  tenant"  must  be  construed  as  meaning 
something  more  than  "  lessee  or  assignee."  It  at  least  embraces  "  a  sub-lessee :" 
Doe  dem.  Wyatt  v.  Byron  el  al,  1  C.  B.  623  ;  and  "a  mortgagee:"  Doe  d.  Whitfield 
v.  Roe,  3  Taunt.  402. 

(»)  The  application  must  be  before  the  trial:  see  Goodright  d.  Stevenson  v. 
Noright,  2  W.  Bl.  746 ;  Hoe  d.  West  v.  Davis,  7  East.  363  ;  Doe  d.  Harris  v.  Masters, 
2  B.  <fc  C.  490;  Doe  d.  Lambert  v.  Roe,  3  Dowl.  P.  C.  567. 

(t)  i.  e.  The  ejectment  under  section  51,  and  which  must  be  brought  under  a 
right  of  entry  for  non-payment  of  rent.  In  ejectment  brought  on  a  clause  of  re- 
entry for  not  repairing  as  well  as  for  rent  in  arrear,  upon  an  application  by  the 
tenant  to  stay  the  proceedings,  it  was  insisted  for  the  plaintiff  that  the  case  was 
not  within  the  act  of  George  II.  for  that  it  was  not  an  ejectment  founded  singly 
on  the  act,  but  brought  likewise  on  a  clause  of  re-entry  for  not  repairing :  Held 
that  the  application  was  within  the  statute :  Pure  d.  WiOiers  et  al  v.  Sturdy,  Bull 
N.  P.  97.  In  an  action  of  ejectment  on  a  forfeiture  for  breach  of  a  covenant  to 
repair  only,  the  court  has  no  power  to  stay  proceedings  upon  any  terms  against 
the  consent  of  the  plaintiff:  Doe  d.  Mayhew  v.  Asby,  10  A.  <fe  E.  71.  In  one  case 
the  plaintiffs  were  both  devisees  and  executors.  Defendant  moved  to  stay  pro- 
ceedings upon  payment  of  the  rent  due  to  plaintiffs  as  devisees,  they  not  being 
entitled  to  bring  ejectment  as'executors.  There  appeared  to  be  a  mutual  debt 
due  to  defendant  by  simple  contract,  and  defendant  offered  to  go  into  the  whole 
account,  taking  in  both  demands  as  devisees  and  executors  having  jnst  allow- 
ances, which  plaintiffs  refused ;  but  the  rule  was  made  absolute  to  stay  proceed- 
ing on  payment  of  the  rent  due  to  plaintiffs  as  devisees,  together  with  costs : 
Duckworth  d.  Tubley  et  al  v.  Tunstall,  Barnes,  184. 

(«)  No  rent  can  become  due  except  on  the  day  when  reserved.  The  "  arrears" 
here  intended  must  be  computed  to  the  last  day  whereon  rent  is  made  payable 
by  the  demise,  and  not  to  the  time  of  computation :  Doe  d.  Harcourl  v.  Roe, 
4  Taunt.  883.  There  is  no  power  to  stay  preceedings  for  a  forfeiture  for  breaches 
other  than  payment  of  rent:  Doe  d.  Mayhew  v.  Asby,  10  A.  &  E.  71. 

(»)  The  party  who  makes  application  should  obtain  an  order  to  the  effect  here 
enacted. 
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or  his  assigns,  upon  such  proceeding  as  aforesaid,  be  relieved  If^eTb5  . 
in  equity,  (yi)  he  and  tbey  shall  have,  hold  and  enjoy  the  equity. 
demised  lands  according  to  the  lease  thereof  made,  without 
any  new  lease,  (x)    19  Vic.  c.  43,  s.  265. 

IF  TENANT  REFUSES  TO  GO  OUT. 

57.  (d)  1.  In  case  the  term  or  interest  of  any  tenant  of  Proceedings 

,      ,  ,  •,,,.,  when  the 

any  lands,  tenements  or  hereditaments,  holding  the  same  time  for 
under  a  lease  or  agreement  in  writing  (5)  for  any  term  or  tenant  holds 
number  of  years  certain,  or  from  year  to  year,  (c)  expires  or  leased  has 
is  determined  either  by  the  landlord  or  tenant  by  regular  thetenant1 
notice  to  quit ;  (d)  and  2.  In  case  a  lawful  demand  of  pos-  re  uses 

(w)  See  aectioil  58. 

(x)  It  would  seem  that  if  the  landlord  obtain  possession  and  crop  the  land,  the 
court  will  not  compel  him  to  pay  over  the  value  of  the  crop  to  the  tenant  though 
it  exceed  the  amount  of  rent  reserved  in  the  demise :  see  Doe  d.  Tipton  et  al  v. 
Witherwiclc,  3  Bing.  11. 

(a)  Taken  from  C.  L.  P.  Act,  1856,  section  266,  the  origin  of  which  was  Eng. 
Sta.t.  15  &  16  Vic.  cap.  76,  s.  213.  Substantially  the  same  as  Eng.  Stat.  1  Geo. 
IV.  cap.  87,  s.  1.  The  main  object  of  the  section  here  annotated  is  to  save  the 
landlord  the  necessity  of  going  to  trial  where  the  tenant  holds  over  vexatiously 
and  where  the  trouble  and  expense  of  an  ejectment  may  be  very  disproportionate 
to  the  value  of  the  premises  sought  to  be  recovered :  see  Doe  d.  Phillips  v.  Roe, 
5  B.  &  Al.  768,  per  Abbott,  C.  J. ;  see  also  Stat.  23  Vic.  cap.  43,  and  Stat.  Ont. 
31  Vie.  cap.  26,  passed  for  the  same  purpose. 

(S)  The  words  "  under  a  lease  or  agreement  in  writing  "  apply  to  the  whole  sen- 
tence, and  are  not  confined  to  the  case  of  a  tenant  holding  for"  a  number  of  years 
certain :  Doe  d.  Earl  of  Bradford  v.  Roe,  SB.il  Al.  770,  per  Bayley,  J.  There- 
fore where  a  tenant  holds  from  year  to  year,  but  without  a  lease  or  agreement  in 
writing,  the  case  is  not  within  the  statute :  lb.  A  letting  by  parol  is  clearly  not 
within  the  statute:  Rees  d.  Stepney  v.  Thrmtout,  McClel.  492.  With  reference 
to  the  meaning  of  the  word  "tenant:"  see  Jones  v.  Owen,  5  D.  &  L.  669;  Banks 
et  al  v.  Rebbech,  20  L.  J.  Q.  B.  476. 

(c)  The  intention  of  the  legislature  appears  to  be  to  make  a  provision  for  at 
least  three  classes  of  cases — tenancies  "  from  year  to  year,"  for  "  a  year  or  num- 
ber of  years  certain,"  and  for  any  other  "  term,"  though  less  than  a  year,  for 
instance,  three  months:  Doe  d.  Phillips  v.  Roe,  5  B.  &  Al.  766.  A  tenant  hold- 
ing from  quarter  to  quarter,  subject  to  a  determination  of  the  tenancy  by  three 
months'  notice  to  quit,  is  not  within  the  meaning  of  the  section :  Doe  d.  Carter 
et  al  v.  Roe,.2  Dowl.  N,S.  449;  nor  is  a  tenant  whose  term  is  determinable  on 
lives :  Doe  d.  Pemberton  el  al  v.  Roe,  7  B.  <fe  C.  2 ;  for  in  neither  of  these  cases  can 
the  tenancy  be  said  to  be  "a  term  or  number  of  years. certain,"  such  as  intended. 
"Where  after  entering  into  an  agreement  for  a  tenancy  for  a  term  certain,  the  par- 
ties on  the  same  day  made  another  agreement  for  the  tenancy  to  continue  as  long 
as  the  lessor  should  be  viear  of  a  parish,  held  nevertheless  to  be  a  ease  within  the 
statute:  Doe  d.  Newslead  v.  Roe,  10  Jur.  925. 

(d)  The  section  applies  only  to  a  case  where  the  tenancy,  if  by  lease,  hag 
expired  by  effluxion  of  time,  or  if  a  yearly  tenancy,  has  been  determined  by  a 

36 
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deliver  pos-  session  in  writing  (e)  made  and  signed  by  the  landlord  or 
notice.  his  agent,  (/)  be  served  personally  upon  the  tenant  or 
any  person  holding  or  claiming  under  him,  or  be  left  at 
the  dwelling-house  or  usual  place  of  abode  of  such  tenant 
or  person;  (g~)  and  3.  In  case  such  tenant  or  person  re- 
fuses to  deliver  up  possession  accordingly,  and  the  landlord 
thereupon  proceeds  by  action  of  Ejectment  for  recovery  of 
possession,  he  may,  at  the  foot  of  the  Writ  in  Eject- 
ment, address  a  notice  to  such  tenant  or  person,  requiring 
him  to  find  such   bail,  (h)   if  ordered  by  the   Court  or  a 

regular  notice  to  quit :  Doe  d.  Tindal  v.  Roe,  1  Dowl.  P.  C.  146,  per  Tenterden, 
C.  J. ;  and  not  to  the  case  of  a  lessee  holding  over  after  notice  to  quit  given  by 
himself,  where  his  tenancy  has  not  expired  by  effluxion  of  time:  Doe  d  Cardigan 
v.  Roe.  1  1).  A  R.  540 ;  nor  where  the  tenant  holds  over  after  having  surrendered 
his  term :  Doe  d.  Tindal  v.  Roe,  1  Dowl.  P.  C.  143.  If  a  landlord  allow  his  tenant 
to  hold  over  more  than  a  year  after  the  expiration  of  his  term,  a  tenancy  from  year 
to  year  is  thereby  created :  Doe  d.  Thomas  v.  Field,  2  Dowl.  P.  C.  542 ;  see  also 
Doe  d  Bull  v.  Wood.  14  M.  A  W.  682 ;  and  if  the  lease  contain  a  condition  for 
re-entry  on  non-payment  of  rent,  a  tenancy  from  year  to  year  thus  created  is  sub- 
ject to  that  condition :  Thomas  v.  Packer,  3  U.  C.  L.  J.  58.  The  section  does  not 
apply  where  a  right  of  entry  is  sought  to  be  enforced  for  non-performance  of 
covenants  in  any  case  where  the  term  created  has  not  expired :  Doe  d.  Cundey 
v.  Sharpley,  15  M.  A  W.  558;  nor  where  there  is  a  bona  fide  dispute  between  the 
parties  as  to  title :  Doe  d  Sanders  v.  Roe,  1  Dowl.  P.  C.  4.  A  notice  to  quit  given 
by  one  of  several  joint  tenants,  purporting  to  be  given  on  behalf  of  all,  is  good 
for  all:  Doe  d.  Aslin  et  al  v.  Summersett,  1  B.  A  Ad.  135;  Doe  d.  Kindersley  et  al 
v.  Hughes  et  al,  7  M.  A  W.  139. 

(e)  The  demand  may  be  in  this  form — "I,  A.  B.  do  hereby,  as  your  landlord, 
according  to  the  Act  respecting  Ejectment,  demand  of  and  require  you  immedi- 
ately to  give  and  deliver  up  to  me  possession  of  the  land  and  premises,  with  the 
appurtenances,  situate  at,  Ac,  which  you  hold  as  a  tenant  thereof  under  and  by 
virtue  of  a  lease  bearing  date,  Ac.  by  me  to  you  made  in  that  behalf,  your  term 
therein  having  expired  (or  "  which  you  held  as  tenant  thereof  from  year  to  year 
under  and  by  virtue  of  an  agreement  in  writing — here  slate  it — and  which  tenancy 
of  and  in  the  same  has1  been  determined  by  a  regular  notice  to  quit  given  to  you 
in  that  behalf." 

(/)  One  of  several  tenants  in  common  may  avail  himself  of  the  section ;  for  it 
is  not  restricted  to  those  cases  wherein  the  landlord  is  entitled  to  the  exclusive 
possession :  Doe  d  Morgan  v.  Rotherham.  3  Dowl.  P.  C.  690 ;  and  applies  as  much 
to  the  case  of  a  tenant  suing  his  undertenant  as  to  cases  of  plaintiffs  being  supe- 
rior landlords:  Due  d  Watts  v.  Roe.  5  Dowl.  P.  C.  213.  So  may  the  mortgagee 
of  the  lessor  avail  himself  of  the  section:  Anon.  3  Prac.  R.  350. 

(#)  Where  the  tenant  had  left  England  for  America,  his  wife  being  still  in 
possession  of  the  premises,  a  service  of  the  demand  left  on  the  premises,  the  wife 
having  refused  to  take  it,  was  held  sufficient  to  entitle  the  landlord  to  a  rule  to 
show  cause  why  the  service  Bhould  not  be  deemed  good  in  order  to  entitle  the 
landlord  to  a  rule  under  the  statute  of  1  Geo.  IV.  c.  87,  s.  1 :  Doe  d.  Selgood  v. 
Roe.  1W.W.4  H.  206. 

(ft)  It  is  enacted  that  "the  landlord  shall  thereupon,"  Ac.  and  that  "it  shall 
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Judge,  (i)   and   for  such  purposes  as  are  hereinafter  next 
specified.     19  Vie.  c.  43,  s.  266. 

58-   (&)  Upon  the  appearance  of  the  party,  or  in  case  of  ciroum- 
non-appearance,  then  on  making  and  filing  an  affidavit  of  ser-  der  which 
vice  of  the  Writ  and  notice,  and  on  the  Landlords  producing  may  give 
the  lease  or  agreement,  or   some    counterpart  or   duplicate  tenant  to 
thereof,  (I)  and  proving  the  execution  of  the  same  by  affida-  JSl,^ 
vit,  (m)  and  upon  affidavit  that  the  premises  have  been 
actually  enjoyed  under  such  lease  or  agreement,  and  that  the 
interest  of  the  tenant  has  expired,  or  been  determined  by 
regular  notice  to  quit,  (as  the  case  may  be),  (m)  and  that  pos- 
session has  been  lawfully  demanded  in  manner  aforesaid,  (o) 
the  Landlord  may  move  the  Court  or  apply  to  a  Judge  at 

be  lawful  for  Aim  at  the  foot  of  the  writ  in  ejectment  to  address  a  notice,"  &c. 
Therefore  the  notice  ought  to  be  signed  in  the  name  of  the  landlord :  see  Anon. 
1  D.  &  R.  435,  n;  but  a  notice  signed  "A  B,  agent  for  plaintiff,"  is  sufficient: 
Doe  d.  Beard  v.  Roe,  1  M.  <fe  W.  360.  The  intention  is  that  the  notice  shall  be 
as  if  from  the  landlord,  and  if  such  be  the  construction  of  it  the  bare  formality  of 
signature  will  be  immaterial :  seeGoodulted  the  Duke  of  Norfolk  v.  Notiile  5  B. 
<fc  Al.  849.  If  signed  by  an  agent  it  is  not  necessary  that  there  should  be  an  affi- 
davit in  proof  of  the  agency:  Doe  d  Geldart  v.  Roe,  1  W.  W.  &  H.  346.  A 
notice  given  by  one  of  several  lessors,  joint  tenants,  enures  the  benefit  to  all : 
Doe  d  Aslin  el  al  v.  Summersett,  1  B.  &  Ad.  135;  Doe  d.  Kindersley  et  al  v. 
Hughes  et  al,  1  M.  &  W.  139. 

(i)   Court  or  a  Judge.     Relative  powers:  see  note  w  to  section  48,  C.  L.  P.  Act. 

(k)  Taken  from  latter  part  of  C.  L.  P.  Act,  1856,  section  266,  the  origin  of  which 
was  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  213,  and  substantially  the  same  as  Eng. 
Stat.  1  Geo.  IV.  cap.  87,  s.  1.  . 

(I)  The  original  agreement  or  some  counterpart  or  duplicate  thereof,  when  coun- 
terparts or  duplicates  have  been  executed,  must  be  produced.  When  produced, 
the  instrument  should  upon  the  face  of  it  appear  to  be  valid :  Doe  d.  Caulfield  v. 
Roe,  3  Bing.  N.  C.  329 ;  see  also  Doe  d.  Holder  et  al  v.  Rushworth,  4  M.  <fe  W.  74. 

(m)  It  is  not  indispensable  that  the  attesting  witness,  if  there  be  one,  should 
make  the  affidavit  of  execution :  see  Doe  d  Morgan  v.  Rotherham,  3  Dowl.  P.  C. 
690;  Doe  d.  Gowland  v.  Roe,  6  Dowl.  P.  C.  35 ;  also  Doe  d.  Avery  v.  Roe,  lb.  518  ; 
ands.  2  J  2,  C.  L.P.  Act. 

(n)  It  would  be  well  for  the  affidavit  to  state  when  the  notice  was  given,  in 
order  that  the  court  may  judjje  of  its  sufficiency  and  regularity :  Doe  d.  Topping 
v.  Boast,  7  Dowl.  P.  C.  487.  The  affidavit  should  not  omit  the  word  "  regular," 
in  referring  to  the  notice :  lb.  The  lease,  agreement,  counterpart,  or  duplicate 
should  be  annexed  to  the  affidavit:  Doe  d.  Foucan  v.  Roe,  2  L.  M.  &  P.  322. 

(o)  See  note  e  to  section  57- 
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Chambers  (_p)  for  a  rule  or  summons  (q)  for  such  tenant  or 
person,  to  show  cause  within  a  time  to  be  fixed  by  the  Court 
or  Judge  on  a  consideration  of  the  situation  of  the  premises,  (r) 
why  such  tenant  or  person  should  not  enter  into  a  recogni- 
zance by  himself  and  two  sufficient  sureties,  (s)  in  a  reasona- 
ble sum,  (0  conditioned  to  pay  the  costs  and  damages  which 
may  be  recovered  by  the  Claimant  in  the  action,  (u)  and  the 
Court  or  Judge,  upon  cause  shown  or  upon  affidavit  of  the 
service  of  the  rule  or  summons  in  case  no  cause  be  shown,  (v) 
may  make  the  same  absolute  in  whole  or  in  part,  and  order 
such  tenant  or  person  within  a  time  to  be  fixed  upon  a  consi- 
deration of  all  the  circumstances,  to  find  such  bail  with  such 
conditions  and  in  such  manner  as  shall  be  specified  in  the 
said  rule  or  summons,  or  the  part  of  the  same   so  made 


(p)  It  is  enacted  that  it  shall  be  lawful  for  the  landlord  producing,  <fcc,  and  prov- 
ing, <fcc  ,  and  upon  affidavit,  <fcc,  to  move  the  court  or  a  judge.  These  several  acts 
mentioned  are  conditions  precedent  to  the  application,  and  Decessary  to  sustain'it. 

(q)  Though  the  powers  of  the  court  and  of  a  judge  in  Chambers  are  for  the 
purpose  of  the  application  under  this  section  made  co-ordinate,  it  is  apprehended 
that  the  court  will  be  slow  to  entertain  the  application  in  the  first  inetance :  see 
note  w  to  section  48,  C.  L.  P.  Act. 

(r)  Two  points  are  involved  in  this  sentence:  first,  that  the  time  within  which 
cause  must  be  shown  should  be  fixed  by  the  court  or  judge ;  second,  that  it  shall 
be  determined  on  a  consideration  of  the  situation  of  the  premises. 

(s)  "Two,''  not  "two  or  more."  The  defendant,  as  well  as  the  bail,  should 
enter  into  the  recognizance.  If  sureties  enter  into  the  recognizance  on  the  faith 
that  the  tenant  will  do  so,  and  tenant  omit  to  do  so,  the  sureties  will  not  be 
bound:  see  Raslall  v.  The  Attorney-General,  17  Grant,  1. 

(t)  The  reasonableness  of  which  must  be'  determined  by  the  court  or  judge.  It 
is  unnecessary  to  express  in  the  rule  nisi  the  amount  of  the  security  required.  The 
amount  should  be  determined  when  the  rule  is  made  absolute,  because  then  the 
court  or  judge  will  be  enabled  to  decide  what  may  he  a  reasonable  sum  to  be  fixed 
in  view  of  all  the  circumstances  of  the  case :  Doe  d.  Phillips  v.  Roe,  5  B.  &  Al.  ^66 ; 
Doe  d.  Marquis  Anglesey  v.  Brown,  2  1>.  &  R.  688. 

(«)  Under  the  statute  of  1  George  IV:  c,  87,  d..  1 ,  it  was  held  that  the  court 
was  only  empowered  to  give  a  reasonable  sum  for  the  costs  of  the  action,  and  not 
for  mesne  profits:  Doe  d.  Sampson  v.  Roe,  6  Moore,  54.  But  in  a  case  where 
mesne  profits  can  now  be  recovered  on  the  trial,  i.  e.  where  the  ejectment  is  brought 
by  a  landlord  against  his  tenant,  there  does  not  appear  to  be  any  reason  why  they 
should  not  be  included  in  the  recognizance :  Pat.  MacN.  <fc  Mar.  Prac.  970.  Special 
damage  alleged  to  have  been  caused  by  the  tenant  to  the  premises  cannot,  it 
seems,  be  inserted  in  the  recognizance :  Doe  d.  Marks  et  al  v.  Roe,  6  D.  &  L.  87. 
The  court  or  judge,  in  any  event,  can  direct  the  recognizance  to  be  taken  to  the 
extent  of  a  year's  value  of  the  premises,  and  a  reasonable  sum  for  the  costs  of  the 
action.  The  amount  to  be  inserted  in  the  recognizance,  in  respect  of  the  costs, 
should  be  ascertained  by  the  master :  Doe  d.  Levi  et  al  v.  Roe,  6  C.  B.  272. 

(«)  If  the  tenant  can  show  with  certainty  that  a  new  demise  has  been  made  to 
mm,  that  will  be  sufficient  cause :  see  Doe  d.  Durant  v.  Doe,  6  Bing.  574. 
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absolute,  (w)     19  Vic.  cap.  43,  s.  266. 

59.  (a)  In  case  the  party  neglects  or  refuses  to  comply  if  not  given 
with  such  rule  or  order,  (6)  and  gives  no  ground  to  induce  dered.judg- 

i        ri  t     i  i  i  ■  r>  i       ■  i       nient  may 

the  Court  or  Judge  to  enlarge  the  time  tor  obeying  the  be  signed, 
same,  (c)  then  the  lessor  or  landlord,  upon  filing  an  affidavit 
that  such  rule  or  order  has  been  made  and  served  and  not 
complied  with,  may  sign  Judgment  for  the  recovery  of  pos- 
session and  costs  of  suit,  in  the  form  marked  No.  9,  or  to  the 
like  effect,  (d)     19  Vic.  c.  43,  s.  266. 

MESNE  PROFITS. 

CO.  CO  Whenever  it  appears  on  the  trial  of  an  Eject-  Court  may 

i  p      i       ii      i  ■  ,  ,..     ,  i      allow  pi-oof 

ment  at  the  suit  of  a  landlord  against  a  tenant,  (/)  that  the  of  mesne 

tenant  or  his  Attorney  has  been  served  with  due  notice  of  trial,  the 

trial,  (<?)  the  Judge  before  whom  the  cause  comes  on  to  be  having  first 

tried,  shall,  (whether  the  Defendant  appears  apon  the  trial  or  hisrfght to 

not),  Qi)  permit  the  Claimant,  after  proof  of  his  right  to  session,  &°cS" 


(m>)  The  bail-piece  may  be  as  follows: 

County  of,  &c.  )      On  the,  &c.  A.  B.   against  C.  D.  for  the  recovery  of,  <fcc. 
To  wit:        J  according  to  the  writ.) 

Recognizance  in  [£100]  by  rule  of  )      The  sureties  are,  B.  B.  of,  (fee.  butcher,  and 

Court  [or  Judge's  order].  f  T.  B.  of,  &c.  tailor. 

Taken  and  acknowledged,  &c. 

The  acknowledgment  may  be  as  follows: 

You  do  jointly  and  severally  undertake  that  if  you,  C.  D.,  shall  be  condemned 
in  this  action,  you,  C.  D.,  shall  pay  the  costs  and  damages  which  shall  be  l  eeovered 
in  such  action  by  the  plaintiff,  or  in  default  of  your  so  doing,  that  you,  B.  B.  and 
T.  B.,  will  pay  the  costs  and  damages  for  the  defendant.     Are  you  content  ? 

(a)  Taken  from  the  latter  part  of  C.  L.  P.  Act,  1856,  section  266,  the  origin  of 
which  was  Eng.  Stat.  15  &  16  Vic.  cap.  76,  s.  213,  and  substantially  the  same  as 
Eng.  Stat.  1  Geo.  IV.  cap.  87,  s.  1. 

(£)  i.  e.  Mentioned  in  section  58. 

(c)  An  enlargement,  it  is  apprehended,  could  be  had  upon  showing  that  it  is 
really  necessary  in  order  to  answer  the  application,  and  then  only  on  such  terms 
as  the  court  or  judge  may  deem  reasonable. 

(d)  It  may  be  a  part  of  the  rule  that  the  landlord  shall  be  at  liberty  to  sign 
judgment  in  case  of  a  default  on  the  part  of  the  tenant  to  give  the  required  securi- 
ties: see  Doe  v.  Roe,  2  Dowl.  P.  0.  ISO. 

(e)  Taken  from  C.  L.  P.  Act,  1856,  section  267,  the  origin  of  which  -was  Eng 
Stat.  15  <fe  16  Vic.  cap.  76,  s.  214. 

(/)  The  action  of  debt  fcr  double  value  given  by  Stat  4  Geo.  II.  cap.  2S,  is 
not  affected  by  this  section :  see  Uamer  v.  Laing,  13  U.  0.  Q.  B.  233. 

(g)  As  to  which  see  section  201,  C.  L.  P.  Act,  and  notes  thereto. 

(A)  In  case  of  defendant's  non-appearance  at  the  trial,  if  claimant  be  unprepared 
with  proof  of  title  he  may  waive  mesne  profits  and  take  a.  verdict  under  section 
24  of  this  act. 
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recover  possession  of  the  whole  or  any  part  of  the  premises 
mentioned  in  the  "Writ,  (£)  to  go  into  evidence  of  the  mense 
profits  thereof  which  have  or  might  have  accrued  from  the 
day  of  the  expiration  or  determination  of  the  tenant's  interest 
in  the  same,  down  to  the  time  of  the  verdict  given  in  the 
cause,  or  to  some  preceding  day  to  be  specially  mentioned 
therein,  (_/)  and  if  on  the  trial  the  Jury  find  for  the  Claimant, 
they  shall  give  their  verdict  upon  the  whole  matter  both  as 
to  the  recovery  of  the  whole  or  any  part  of  the  premises,  (k~) 
and  also  as  to  the  amount  of  the  damages  to  be  paid  for  such 
mesne  profits,  (I)  and  in  such  case  the  landlord  shall  have 
Judgment  within  the  time  hereinbefore  provided,  (m)  not 
only  for  the  recovery  of  possession  and  costs,  (n)  but  also  for 
the  mesne  profits  found  by  the  Jury;  (o)  and  the  landlord 
may  after  the  verdict  bring  an  action  for  the  mesne  profits 
which  accrue  from  the  time  of  the  verdict,  or  from  the  day  so 
specified  therein,  down  to  the  day  of  the  delivery  of  possession 
of  the  premises  recovered  in  the  Ejectment,  (p)  19  Vic.  c. 
43,  s.  267. 

(i)  See  section  21. 

(J)  This  section  expressly  provides  that  claimant  may  go  into  the  question  of 
mesne  profits,  and  it  does  not  contain  any  provision  which  makes  notice  of  such 
a  claim  a  condition  precedent  to  the  claimant's  right  to  recover  in  respect  of 
them:  Smith  v.  Tett,  9  Ex.  307;  see  also  Tress  v.  Savage,  18  Jur.  680;  Doe  d. 
Thompson  v.  Hodgson,  12  A.  &  E.  135.  The  only  matter  which  is  made  a  con- 
dition precedent  is  that  the  tenant  or  his  attorney  shall  be  served  with  due 
notice  of  trial.  The  claim  for  mesne  profits  must  be  considered  as  included  in 
the  writ.  In  this  respect  the  C.  L.  P.  Act  differs  from  our  former  statute  14  <fe 
15  Vic.  cap.  114,  which  enacted  that  a  plaintiff  in  ejectment,  to  entitle  himself  to 
recover  for  mesne  profits  at  the  trial  of  the  ejectment,  should  with  the  original 
summons  deliver  a  notice  of  his  intention  to  claim  substantial  damages:  section 
12.  If  he  omitted  to  give  the  notice  he  waived  all  such  claim,  and  could  not 
bring  any  action  afterwards  on  that  account :  see  Curtis  et  ux.  v.  Jarvis,  10  U.  C. 
Q.  B.  466;  Ilatner  v.  Laing,  13  U.  C.  Q.  B.  233. 

(k)  See  section  21. 

(I)  Such  mesne  profits,  i.  e.  "  which  have  or  might  have  accrued  from  the  day 
of  the  expiration  or  determination  of  the  tenant's  interest  down  to  the  time  of  the 
verdict  given  in  the  cause,  or  some  preceding  day  to  be  specially  mentioned 
therein." 

(m)  See  section  26 ;  further  see  section  61. 

(n)  Costs  as  between  attorney  and  client  cannot  be  recovered  by  claimant: 
Doe  v.  Filliler,  13  M.  &  W.  47;  see  further  Neale  et  ux.  v.  Winter,  10  U.  C. 
C.  P.  199. 

(o)  See  section  60. 

(p)  In  an  action  for  mesne  profits  it  has  been  held  that  the  judgment  in  ejects 
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SPEEDY  EXECUTION. 

61.  (/)  If  upon  the  trial  of  aDy  case  in  which  such  secu-  Court  may 

•iii  •  n  •  i    r  -v  T  n       i      order  execu- 

nty  has  been  given  as  aforesaid,  (s)  a  verdict  passes  lor  the  tion  within 

Claimant,  (t)  the  Judge  before  whom  the  trial  is  had  may  eL*eswhere 

(unless  it  appears  to  him,  that  the  finding  of  the  Jury  is  con-  ^ven,  y'8 

trary  to  the  evidence  or  that  the  damages  given  are  exces-      ess' 

sive),  (it)  order  that  Judgment  may  be  entered  and  execution 

issued  in  favour  of  the  Claimant  at  the  expiration  of  six  days 

next   after  the  giving  of  such  verdict,  (y)     19  Vic.  c.  43, 

s.  268. 

ment  is  conclusive  of  plaintiff's  right  to  possession  from  the  day  of  the  demise  laid : 
Dodwell  v.  Gibbs.  2  C.  cfc  P.  615:  and  may  be  replied  by  way  of  estoppel  to  a 
plea  of  not  possessed:  Doe  v.  Wright,  10  A.  &  E.  763;  Matthew  v.  Osborne.  13  C. 
B.  919;  Steen  v.  Sleen,  21  U.  C.  Q.  B.  454.  To  an  action  for  mesne  profits  from 
December,  1844,  to  March,  1846,  it  is  no  estoppel  to  reply  a  judgment  in  eject- 
ment on  a  demise  laid  as  of  14th  October,  1845:  Doe  v.  Wellsman,  2  Ex.  368; 
see  also  Litchfield  v.  Heady.  5  Ex.  939.  Judgment  by  default  alone  is  evidence 
of  possession  by  defendant  during  the  time  mentioned  in  the  writ :  Pearse  et 
al  v.  Conker,  L  R.  4  Ex.  92.  Though  formerly  a  judgment  against  the  casual 
ejector  was  held  not  to  estop  a  defendant  in  an  action  for  mesne  profits  from 
disputing  the  title  of  plaintiff  from  the  time  of  the  demise  laid  in  the  action 
of  ejectment:  Ponton  v.  Daly,  1  U.  C.  Q.  B.  187;  it  is  now  settled  that  a  judg- 
ment by  default  is  as  much  conclusive  if  properly  replied  as  a  judgment  on 
verdict:  Wilkinson  v.  Kirbu,  15  C.  B.  430.  In  trespass  for  mesne  profits  it  is 
necessary  to  state  that  the  land  is  the  land  of  the  plaintiff:  Grant  et  al  v.  Fan- 
ning, Tay.  Eep.  342.  And  in  such  an  action  defendants  may  give  in  evidence, 
in  mitigation  of  damages,  the  value  of  buildings  erected  on  the  premises  by  them: 
Lindsay  et  al  v.  Me  Furling  et  al.  Dra.  Rep.  6 ;  or  other  substantial  improvements 
made  by  them :  Patterson  v.  Reardon,  7  TJ.  C.  Q.  B.  326.  A  defendant  may  be 
sued  for  mesne  profits  though  he  was  never  in  actual  occupation :  Doe  v.  Harlow 
et  al,  12  A.  &  K  40. 

(r)  Taken  from  C.  L.  P.  Act,  1856,  s.  268.  See  further  Eng.  Stat.  15  &  16  Vic. 
cap.  76,  ss.  185,  215,  and  Eng.  Stat.  1  Geo.  IV.  cap.  87,  s.  3. 

(«)  Under  section  58. 

(()  Qu.  And  one  of  several  claimants  ? 

(w)  The  finding  of  the  jury  intended  is  as  to  the  right  of  possession:  s.  21; 
and  the  damages  intended,  those  for  mesne  profits:  ».  60. 

(v)  The  words  al  the  close  of  this  section  are  in  substitution  for  a  wholly  dif- 
ferent provision  in  the  section  of  the  English  C.  L.  P.  Act  corresponding  with  the 
one  here  annotated.  In  England,  upon  a  finding  for  claimant,  unless  the  judge 
make  an  order  to  the  contrary,  judgment  may  be  entered  on  the  fifth  day  in  term 
after  the  verdict,  "  or  within  fourteen  days  after  verdict,  whichever  shall  first 
happen:"  Eng.  C.  L.  P.  Act,  1852,  s.  185.  In  this  Province,  unless  ordered  to 
the  contrary,  no  judgment  in  ejectment  shall  be  entered  until  "  the  fifth  day  in 
term  next  after  the  verdict :"  s.  26.  Thus  there  exists  a  difference  in  the  language 
of  the  two  sections,  which  is  necessary  to  be  noted.  By  the  English  C.  L.  P.  Act 
1852,  section  215,  in  the  event  of  execution  being  stayed  until  the  term  following 
the  verdict,  when  a  longer  period  than  fourteen  days,  provision  is  made  requiring 
defendant  to  give  security  "  not  to  commit  any  waste  or  act  in  the  nature  of  waste 
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EEGOGNIZANCES. 

Aiirecogni-  62.  (a)  All  recognizances  and  securities  entered  into  in 

tobetakm  pursuance  of  this  Act,  shall  be  taken  respectively  in  such 
SrasbaiT'  manner  and  by  and  before  such  persons  as  are  provided  and 

riorcourtf  authorized  in  respect  of  reeognizatnces  of  bail  upon  actions 

fees' &ee  an^  suits  depending  in  the  Superior  Courts  of  Common  Law, 

Limitation  an^  subject  to  the  like  fees  and  charges  j  (e)  but  no  action  or 

upoifsuon  ot'her  proceeding  shall  be  commenced  upon  any  such  recogni- 

recogni-  zance  or  security  after  six  months  from  the  time  when  the 

za,HC6S,  OEC.  ' 

possession  of  the  premises  or  any  part  thereof  has  actually 
been  delivered  to  the  landlord,  (d)     19  Vic.  c.  43,  s.  269. 

TENANTS  OVEKHOLDING  WEONGFUIiLT. 

More  easy         63.  (e)  In  case  a  tenant,  after  the  expiration  of  his  term, 

against         (whether  the  same  was  created  by  writing  or  parol),  wrong- 

wrongfiiuy0  fully  refuses,  upon  demand  made  in  writing,  to  go  out  of 

possession  of  the  land  demised  to  him,  (/)  his  landlord,  or 


or  other  wilful  damage,  a"nd  not  to  sell  or  carry  off  any  standing  crops,  hay,  straw 
or  manure  produced  or  made  (if  any)  upon  the  premises,  and  which  may  happen 
to  be  therenpon  from  the  da}'  on  which  the  verdict  shall  have  been  given,  to  the 
day  on  which  execution  shall  finally  be  made  upon  the  judgment,  or  the  same  be 
set  aside,  as  the  case  may  be." 

(a)  Taten  from  C.  L.  P.  Act,  1856,  s.  269,  the  origin  of  which  was  Eng.  Stat. 
15  &  16  Vic.  cap.  76,  s.  216,  the  origin  of  which  is  Eng.  Stat.  1  Geo.  IV.  cap.  87,  s.  4. 

(c)  As  to  recognizance  and  the  practice  of  bail  generally  in  Ontario,  see  note  p, 
s.  33,  C.  L.  P.  Act. 

(d)  As  to  computation  of  time,  see  C.  L.  P.  Act,  s.  342,  and  notes  thereto. 

(«)  Taten  from  section  53  of  our  Real  Property  Act,  4  Wm.  IV.  cap.  1,  as  to  over- 
holding  tenants.  Reference  may  also  be  had  to  statutes  23  Vic.  cap  43,  and  Stat. 
Ont.  31  Vic.  cap.  26,  both  passed  since  the  Consolidated  Statutes,  and  in  extension 
of  the  remedies  herein  provided. 

(/)  The  tenancy  intended  by  this  section  is  not  one  which  can  only  be  put  an 
end  to  by  Dotice,  but  one  which  comes  to  an  end  by  the  effluxion  of  a  stipulated 
period:  Adams  v.  Bains,  4  IT.  C.  Q.  B.  157;  or  perhaps  by  the  happening  of  a 
particular  event,  as  under  a  lease  for  the  life  of  the  lessor:  Patlon  v,  Evans, 
22  U.  C.  Q.  B.  606 ;  so  that  a.  tenancy  for  a  indefinite  term  at  a  monthly  rent, 
subject  to  be  put  an  end  to  by  either  party  at  a  month's  notice,  is  not  within  the 
statute :  lb  Nor  does  this  statute  apply  to  a  tenancy  at  will :  Adoerant  v.  Shriver, 
MS.  T.  T.  6  &  7  Wm  IV.  R  &  H.  Dig.  "  Landlord  and  Tenant,"  II.  2.  A  tenant 
remaining  in  possession  after  the  expiration  of  his  term,  and  paying  two  months' 
rent,  cannot  in  the  middle  of  the  third  month  be  ejected  by  his  landlord  as  an 
overholding  tenant  within  the  meaning  of  this  statute:  Adums  v.  Baii.s,  4  U.  C. 
Q.  B.  157-  The  statute  does  not  apply  to  tenants  whose  terms  are  alli-ged  "to  he 
forfeited  by  alleged  breach  of  covenant:  In  re  McNub  and  Duidop  el  at,  3  U.  C. 
Q.  B.  135.     Where  A,  having  become  purchaser  at  sheriff's  sale  of  B's  interest 
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the  agent  of  his  landlord,  (jr)  may  apply  to  either  of  the  Appiicatio  a 
Superior  Courts  of  Common  Law  in  Term,  or  to  a  Judge  riorcourtor 
thereof  in  vacation,  setting  forth,  on  affidavit,  the  terms  of  in  va'catiun. 
the  demise,  if  by  parol,  and  annexing  a  copy  of  the  instru- 
ment containing  such  demise,  if  in  writing,  and  also  a  copy 
of  the  demand  made  for  the  delivery  up  of  possession,  and 
stating  also  the  refusal  of  the  tenant  to  go  out  of  possession; 
and  the  reason  given  for  such  refusal,  (if  any  were  given), 
adding  sueh  explanation  in  regard  to  the  groond  of  refusal 
as  the  truth  of  the  case  may  require;  (h)  and  if  upon  such 
affidavit  it  appears  to  the   Court  or  Judge  that  the  tenant 
wrongfully  holds  over,  without  colour  of  right,  (i)  such  Court  Wrlt  t0 

3  **  .  '  C        7     \   S  1SSUC. 

or  Judge  may  order  a  writ  to  issue  in  the  name  of  the  Queen, 
and  tested  in  the  name  of  the  Chief  Justice  or  Senior  Puisne 
Judge  of  such  Court  on  the  day  that  the  same  actually  issues, 

in  a  terra  of  years  held  under  a  third  party  at  a  time  when  B  was  in  possession, 
and  A  afterwards,  upon  B's  request,  allowed  him  to  remain  in  possession  for  five 
days,  it  was  held  that  B  could  not  be  ejected  under  this  act:  Bonser  v.  Boice, 
9  U.  C.  L.  J.  213.  "When  once  a  tenant  has  been  ejected  under  the  operation  of 
this  act,  it  is  no  ground  for  his  restoration  to  possession  that  after  the  finding  of 
the  jury  the  agent  of  the  landlord  received  a  month's  rent  from  the  tenant: 
Wright  v.  Johnson,  2  U.  C.  Q.  B.  273.  Where  a  tenant  overholds  after  the  expi- 
ration of  his  term,  the  landlord  has  a  right  to  take  possession  if  he  can  without  a 
breach  of  the  peace:  Boulton  v.  Murphy  et  ul,  5  0.  S.  731. 

(g)  A  mortgagee  from  whom  the  mortgagor  has  accepted  a  lease  of  the  mort- 
gaged premises,  will  not  be  permitted,  on  the  expiration  of  the  term,  to  proceed 
under  this  section :  In  re  Reeve,  4  Prac.  K.  27 ;  but  a  receiver,  appointed  by  the 
court  of  Chancery,  to  whom  the  tenant  has  attorned,  may  apply  under  this  sec- 
tion: In  re  Babcock  and  Brooks,  9  U.  C.  L.  J.  186.  If  the  interest  of  the  original 
landlord  be  sold,  the  vendee  may  probably  apply  under  this  section :  lb.  Where, 
on  the  expiration  of  a  tenancy,  cropB  remain  to  be  valued,  this  should  be  done,  and 
the  amount  tendered,  before  making  application  under  this  section:  In  re  Bogle, 
2  Prac.  R.  134. 

(A)  To  the  affidavit  must  be  annexed — 

1.  Copy  of  the  demise,  if  in  writing. 

2.  Copy  of  the  demand  of  possession. 
And  the  affidavit  must  set  forth — 

1.  The  terms  of  the  demise,,  if  by  parol. 

2.  Demand  of  possession. 

3.  Refusal  to  give  up  possession. 

4.  The  reason,  if  any,  given  for  the  refusal  (adding  such  explanation  in 

regard  to  the  ground  of  refusal  as  the  truth  of  the  case  may  require.) 

(0  If  the  reasons  given  by  the  tenant,  why  he  should  not  go  out  of  possession, 
raise  any  difficult  question  of  law  or  fact,  relief  cannot  be  had  under  this  section : 
see  remarks  of  Robinson,  C.  J.  In  re  Woodbury  et  ux.  and  Marshall,  19  U.  C. 
Q.  li.  597;  see  also  Doe  d.  Lyons  v.  Crawford,  6  O.S.  334, 


570 


EJECTMENT. 


[SS.  64,  65. 


,  Notice  of 
holding  in- 
quisition. 


Commis- 
sioners to 
foe  sworn. 


Oath. 


directed  to  such  person  as  the  Court  or  Judge  appoints,  and 
commanding  him  to  issue  his  precept  to  the  Sheriff  of  the 
County  in  which  the  land  is  situated,  for  the  summoning  of  a 
Jury  of  twelve  men,  to  come  before  the  Commissioner  at  a 
day  and  place  by  such  Commissioner  named,  to  inquire  and 
say  upon  their  oaths  whether  the  person  complained  of  was 
tenant  to  the  complainant  for  a  term  which  has  expired,  and 
whether  he  does  wrongfully  refuse-  to  go  out  of  possession, 
having  no  right,  or  colour  of  right,  to  continue  in  possession, 
or  how  otherwise,  (_/)  which  writ  shall  be  made  returnable 
whenever  the  same  has  been  duly  executed,  before  any  one  of 
the  Judges  of  the  said  Court. 

64.  (Jc)  Notice  in  writing  of  the  time  and  place  of  hold- 
ing such  inquisition  shall  be  by  the  landlord  served  upon  the 
tenant,  or  left  at  his  place  of  abode,  (I)  at  least  three  days 
before  the  day  appointed,  (m)  to  which  notice  shall  be 
annexed  a  copy  of  the  affidavit  on  which  the  writ  was 
obtained,  and  of  the  papers  attached  thereto.   (»i) 

65-  (o)  Before  any  Commissioner  holds  an  inquisition 
under  this  Act,  he  shall  take  the  following  oath  before  some 
one  of  the  Justices  of  the  Peace  in  and  for  the  County  in 
which  the  inquisition  is  holden,  (p)  which  oath  shall  be 
indorsed  on  the  said  writ,  that  is  to  say : 

"  I,  A.  B.,  do  solemnly  swear,  that  I  will  impartially,  and 
"  to  the  best  of  my  judgment,  discharge  my  duty  as  Commis- 
"  sioner  under  this  writ.     So  help  me  God."  (g)     4  Wm. 
,  IV.  c.  1,  s.  56. 


(j)  For  forms  of  writ  and  precept :  see  10  TJ.  C.  L.  J.  2,  3. 

{k)  Taken  from  latter  part  of  section  53  of  repealed  act  4  Wm.  IV.  cap.  1. 

(Z)  For  form  of  notice :  see  10  IT.  C.  L.  J.  3. 

(m)  As  to  computation  of  time :  see  C.  L.  P.  Act,  sec.  342,  and  notes  thereto. 

(»)  For  the  information  of  the  tenant  and  to  enable  him  without  delay  to  make 
ready  for  the  trial. 

(o)  Taken  from  section  56  of  repealed  act  4  Wm.  IV.  cap.  1.    , 

( p)  Not  sufficient  if  taken  before  a  clerk  of  the  peace :  Herbert  q.  t.  v.  Dowswell, 
24  U.  C.  Q.  B.  427. 

(q)  The  court  refused  to  entertain  a  motion  to  quash  a  commission  for  miscon- 
duct on  the  part  of  a  commissioner,  but  considered  there  was  power  to  hold  him 
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66.  (r)  The  Commissioner  shall  administer  an  oath  or  Jury  to  bo 

.  ii         i  sworn. 

affirmation  to  the  persons  summoned  on  such  Jury,  well  and 
truly  to  try,  and  a  true  verdict  to  give,  upon  the  matters 
and   things   in   the  said  writ   contained,  according  to   the 
evidence;  (s)  and  shall  also  administer  an  oath  or  affirmation  And  wit- 
to  the  witnesses  produced  by  either  party,  (t) 

Cy.  («)  The  Jurors  (u)  shall,  under  their  hands,  either  Verdict. 
with  or  without  their  seals,  endorse  their  finding  upon  the 
back  of  the  writ,  or  return  the  same  upon  a  paper  attached 
thereto  by  such  Commissioner,  (w) 

68-  (x)  When  executed,  the  writ  and  all  the  evidence,  Evidence 
shall  be  certified  and  returned  by  the  Commissioner  to  be  with  com- 

„.    .      .  .      .  .  .     .  ,,  .  .      mission. 

nled  with  the  commission  and  the  proceedings  thereupon  in 

the  office  of  the  Clerk  of  the  Crown  and  Pleas,  at  Toronto, 
from  which  the  writ  issued,  (y)  and  if  upon  such  return  and 
a  consideration  of  the  evidence,  it  appears  to  the  Court  or  to 
a  Judge  in  Chambers,  that  the  case  is  clearly  one  coming  when  land- 
within  the  true  intent  and  meaning  of  the  sixty-third  section  p°icedine 
of  this  Act,  such  Court  or  Judge  may  issue  a  precept  to  the  P°ssesslon- 
Sheriff,  in  the  Queen's  name,  commanding  him  forthwith  to 
place  the  landlord  in  possession  of  the  premises  in  ques- 
tion, (z)     4  Win.  IV.  c.  1,  s.  53. 

amenable  on  an  application,  independentlyof  the  proceedings  between  the  land- 
lord and  tenant:  Allan  v.  Rogers,  13  D.  C.  Q.  B.  166. 

(r)  Taken  from  the  latter  part  of  section  53  of  repealed  act  4  Wm.  IV.  cap.  1. 

(s)  Where  the  first  jury  disagreed  and  was  discharged,  it  was  held  that  the 
authority  of  the  commissioner  was  not  determined,  but  that  another  jury  might 
be  summoned  and  an  effectual  inquisition  had :  In  re  Woodbury  et  ux.  and  Mar- 
shall, 19  U.  C.  Q.  B.  597.  The  act  of  the  discharge  of  the  jury  by  consent  will 
not  prevent  the  writ  being  proceeded  with :  In  re  Babcock  and  Brooks,  9  U.  C. 
L.  J.  185. 

(t)  For  forms  of  oaths  for  jurymen  and  witnesses,  and  forms  of  subpcenas  for 
witnesses :  see  10  U.  C.  L.  J.  3,  4. 

(«)  Taken  from  the  latter  part  of  section  63  of  repealed  act  4  Wm.  IV.  cap.  1. 

(y)  See  note  s  to  section  66. 

(w)  For  form  of  inquisition :  see  10  U.  C.  L.  J.  4. 

(x)  Taken  from  the  latter  part  of  section  63  of  repealed  act  4  Wm.  IV.  cap.  1. 

(y)  Not  only  the  writ  but  all  the  evidence  must  be  certified  and  returned  in 
order  to  a  review  of  the  whole  matter  by  the  court  or  a  judge,  as  in  the  latter 
part  of  this  section  provided 

(z)  It  is  on  the  application  for  this  precept  that  any  questions  of  law  or  fact  as 
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The  Court  69-  (a)  "When  such  precept  has  been  made  by  a  Judge,  (6) 
Zpmi  the  Court  (o)  may,  on  motion  before  the  end  of  the  second 
mgs'  term  after  the  issue  of  such  precept,  examine  into  the  pro- 

p"rf  order"    ceedings,  and,  if  they  find  cause,  set  aside  the  same,  (d)  and 
ben™stored    ™ay  issue  a  precept  to  the  Sheriff,  if  necessary,  commanding 
sioii!>sses      him  t0  restore  the  tenant  to  his  possession,  in  order  that  the 
question  of  right,  if  any  appear,  may  be  tried  as  in  other 
cases  of  Ejectment.     4  Wm.  IV.  c.  1,  s.  54. 

70.  ( /")  The  Judges  of  the  Superior  Courts  of  Common 

The  Judges    _  .    KJ  J  ?  .  *  .  ,    , 

may  devise    Law,  in  term  time  or  in  vacation,  may  make  and  irom  time 

proceedings,  to  time  alter  and  amend  the  form  of  the  writ,  inquisition  and 

orders  res-    return,  and  of  the  precepts  to  be  issued  under  the  sixty-third 

costsnand      and  following  sections  of  this  Act,  and  may  make  such  orders 

payment. e'r  respecting  costs  as  to  them  seems  just,  and  may  make  order 

respecting  the  issue  of  a  writ  to  the  Sheriff,  commanding  him 

to  levy  costs  of  the  goods  and  chattels  of  the  landlord  or 

tenant,  or  person  liable  thereto,  or  (subject  to  the  provisions 

of  the  Act  respecting  Arrests  and  Imprisonment  for  Debt) 

respecting  the  issue  of  an  attachment  for  the  non-payment 

thereof  against  the  party  liable  to  pay  costs,  as  to  them 

seems  just,  (c/)    4  Wm.  IV.  c.  1,  s.  55  j  22  Vic.  c.  33,  s.  4. 

(1859.) 

disclosed  by  the  evidence  and  objection  if  any  to  the  regularity  of  the  landlord's 
proceedings  may  be  discussed.  And  although  a  jury  may  on  the  direction  of  the 
commissioner  find  for  the  claimant,  a  precept  to  the  sheriff  for  delivery  of  posses- 
sion will  be  refused  if  the  court  or  judge  do  not  think  the  evidence  disclose. a  case 
within  the  meaning  and  operation  of  section  63  of  this  act :  see  Bonner  v.  Boice, 
9  U.  C.  L.  J.  213. 

(a)  Taken  from  section  54  of  the  repealed  act  4  Wm.  IV.  cap.  1. 

(J)  Under  section  68. 

(c)  The  court,  i.  e.  from  which  writ  issued. 

(d)  The  court  refused  in  one  case  to  set  aside  a  writ  of  possession  issued  by  a 
judge  on  a  finding  in  favor  of  the  claimant  where  the  application  was  made  on 
the  ground  that  the  agent  of  the  landlord  had  received  a  month's  rent  after  the 
finding  of  the  jury :    Wright  v.  Johnson,  2  U.  0.  C^.  B.  273. 

(/)  Taken  from  section  55  of  the  repealed  act  4  Wm.  IV.  cap.  1,  as  amended 
by  Stat.  22  Vic.  cap.  33,  s.  4. 

(g)  The  powers  conferred  are — 

1.  To  alter  and  amend  the  form  of  writ,  injunction,  return  and  precepts. 

2.  To  make  such  orders  respecting  costs  as  to  them  seems  just. 


SS.  71,  72,  73.]  OVERHOLDING  TENANTS.  573 

71-  (A)  If  any  person,  required  by  notice  from  any  such  Punishment 
Commissioner  to  attend  as  a  witness  upon  the  inquisition  (i)  does  not 
refuses  or  wilfully  omits  to  attend,  (j)  he  shall  be  liable  to 
be  committed  upon  the  warrant  of  the  Commissioner  to  the 
Common  Gaol  of  the  County  for  a  term  not  exceeding  one 
month.  (&)    4  Wm.  IV.  c.  1,  s.  57. 

72.  (I)   If  any  witness  sworn   (or  affirmed)   (m)   and  Perjury, 
examined  before  a  Commissioner  holding  an  inquisition  as 
aforesaid,  wilfully  swears  or  affirms  falsely,  he  shall  be  liable 

to  the  penalties  of  wilful  and  corrupt  perjury,  (n)     4  Wm. 
IV.  c.  1,  s.  57. 

73.  (o)  Except  as  hereinbefore  expressly  enacted,  nothing  ah  other 
herein  contained  shall  prejudice  or  affect  any  other  right  of  landlords 
action  or  remedy  which  landlords  may  possess  in  any  of  the  save  ' 
cases  hereinbefore  provided- for.  (p)     19  Vic.  c.  43,  s.  270. 

3.  To  make  orders  respecting  the  issue  of  a  writ  to  the  sheriff,  commanding  him 
to  levy  costs,  &c,  as  respecting  the  issue  of  an  attachment  for  non-payment 
thereof,  as  to  them  seems  just. 
The  court  will  not  grant  an  attachment  against  an  overholding  tenant  for  non- 
payment of  costs  until  an  order  to  pay  them  has  heen  first  served  upon  him  and 
a  demand  made:  In  re  McLaehlan,  3  1J.  C.  Q.  B.  331. 

(h)  Taken  from  section  57  of  repealed  act  4  "Wm.  IV.  cap.  1. 

(*)  For  form:  see  10  V.  C.  L.  J.  3. 

(f)  It  is  not  every  non-attendance  that  will  subject  the  witness  to  the  penalties 
of  this  section.  The  witness  must  "  refuse"  or  "  wilfully  omit"  to  attend — in 
either  case  there  must  be  an  act  of  the  will — contumacy,  not  accident. 

(Jc)  i.  e.  The  common  gaol  of  the  county  wherein  the  inquiry  is  being  had  or 
intended  to  be  had. 

(I)  Taken  from  section  57  of  repealed  act  4  "Wm.  IV.  cap.  1. 

(m)  The  commissioner  has  power  to  administer  an  oath  or  affirmation  to  wit- 
nesses produced  by  either  party :  section  66. 

(n)  Perjury  is  the  wilfully  taking  of  a  false  oath  (or  affirmation)  in  some  judi- 
cial proceeding  before  a  person  having  competent  authority  to  administer  it,  and 
in  matter  materialtto  the  point  then  in  question,  whether  the  party  be  believed 
or  not :  see  Hawk  P.  C.  b.  1,  c  69,  s.  1.  If  a  man  swears  to  a  fact  which  happens 
to  be  true,  but  of  which  he  has  no  knowledge  whatever  at  the  time  he  swears,  it 
is  equally  perjury :  lb.  s.  6. 

(o)  Taken  from  C.  L.  P.  Act  1856,  s.  270,  the  origin  of  which  was  Eng.  Stat. 
15  &  16  Vic.  cap.  76,  s.  218. 

(p)  A  landlord  may  bring  ejectment  in  a  county  court  (where  the  yearly  value 
of  the  premises,  or  the  rent  payable  in  respect  thereof,  does  not  exceed  $200)  in 
the  following  cases : 
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MORTGAGES. 

Action  of  74.  (?)  In  oase  an  action  of  Ejectment  be  brought  by 

wghf by  any  mortgagee  or  his  assignees  (r)  for  the  recovery  of  the 
mortgagee.  pOSsession  0f  aDy  mortgaged  lands,  tenements  or  heredita- 
ments, (s)  and  no  suit  be  then  depending  in  the  Court  of 
Chancery  for  or  touching  the  foreclosing  or  redeeming  the 
same,  (<)  if  the  person  having  right  to  redeem,  (u)  appears 
and  becomes  Defendant  in  such  action,  (v)  at  any  time  pend- 


1.  Where  the  term  and  interest  of  the  tenant  shall  have  expired  or  been  deter- 

mined by  the  landlord  or  the  tenant  by  a  legal  notice  to  quit. 

2.  "Where  the  rent  shall  be  sixty  days  in  arrear,  and  the  landlord  have  right 

by  law  to  re-enter  for  non-payment  thereof:  Stat.  23  Vic.  cap.  43,  s.  1. 
So  in  case  a  tenant  after  his  lease  or  right  of  occupation,  whether  created  by 
writing  or  by  verbal  agreement,  has  expired  or  been  determined  either  by  the 
landlord  or  tenant,  or  wrongfully  refuses  upon  demand  in  writing  to  go  out  of 
possession  of  the  land  demised,  application  may  be  made  to  the  county  judge, 
who  may  exercise  in  respect  of  the  complaint  many  of  the  powers  of  a  commis- 
sioner, as  described  in  the  foregoing  sections:  Stat.  Ont.  31  Vic.  cap.  26,  s.  2. 

(5)  Taken  from  C.  L.  P.  Act  1856,  section  271,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  219 ;  taken  from  Eng.  Stat.  7  Geo.  II.  cap.  20,  a.  1. 

(r)  Although  plaintiff  being  a  mortgagee  after  the  commencement  of  an  action 
by  him  receive  notice  from  a  subsequent  mortgagee  not  to  part  with  the  title- 
deeds,  the  case  is  still  within  the  statute,  and  a  rule  will  be  granted  directing 
such  first  mortgagee  on  payment  of  principal,  interest  and  costs,  to  deliver  up 
the  title-deeds  to  the  mortgagor:  Dixon  v.  Wigram,  2  C.  <&  J.  613. 

(s)  The  act  of  7  Geo.  II.  cap.  20,  s.  1,  which  is  still  in  force,  extends  also  to 
actions  brought  "  on  any  bond  for  payment  of  the  money  secured  by  such  mort- 

fage  or  performance  of  the  covenants  therein  mentioned,"  which  words  have 
een  held  to  include  actions  on  covenants  contained  in  the  mortgage :  Smeelon  et 
al  v.  Collier,  1  Ex.  457.  The  section  here  annotated  is  restricted  to  actions  of 
ejectment,  and  applies  only  to  mortgagees  not  in  possession  :  Sutton  v.  Rawlings, 

3  Ex.  407  ;  who  have  not  attempted  to  exercise  powers  of  sale,  if  there  be  such 
in  their  mortgages :  lb. 

(t)  There  should  be  an  affidavit  of  this  fact:  Wilkinson  v.  Traxton,  1  Selwyn's 
N.  P.  13  ed.  626.     See  note  i  to  section  75. 

(«)  A  person  will  not  be  held  to  have  the  right  to  redeem  if  by  denying  the 
plaintiff's  title  he  assumes  a  position  inconsistent  with  that  of  the  mortgagor : 
Roe  v.  Wardle,  3  Y.  i  C,  70.  Nor  if  he  has  contracted  to  sell  his  equity  of 
redemption  to  the  mortgagee:   Ooodtitle  d.  Tysum  v.  Pope,  7  T.  R.  185. 

(y)  An  appearance  by  the  party  is  necessary  before  he  can  take  the  benefit  of 
this  section :  Doe  d.   Tubb  v.  Roe,  4  Taunt.  887 ;  Doe  d.  Hurst  et  al  v.  Clifton, 

4  A.  &  E.  814,  The  court  has  no  jurisdiction  until  after  appearance:  lb.  If  a 
mortgagee  recover  possession  of  mortgaged  premises  under  a  judgment  in  an 
undefended  ejectment  the  court  has  no  jurisdiction  to  restore  on  payment  of  debt, 
interest  and  costs,  the  possession  to  the  mortgagor  who  has  not  appeared  :  Doe 
d.  Tubb  v.  Roe,  4  Taunt.  887.  Unless  the  mortgagor  make  himself  defendant,  the 
court  will  not  interfere  either  under  the  statute  or  in  the  exercise  of  its  general 
power  over  actions  in  the  court:  Doe  d.  Hurst  et  al  v.  Clifton,  4  A.  <fc  E.  814. 
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ing  the  action,  (w)  and  pays  unto  such  mortgagee,  or  in 
case  of  his  refusal  to  accept  brings  into  the  Court  where  the 
action  is  depending,  (y)  all  the  principal  moneys,  and  interest 
due  on  such  mortgage,  (2)  and  also  all  such  costs  as  have 
been  expeuded  in  any  suit  at  law  or  in  equity  thereupon,  (a) 
(such  money  for  principal,  interest  and  costs,  to  be  ascer- 
tained and  computed  by  the  Court  where  the  action  is  pend- 
ing, or  by  the  proper  officer  by  such  Court  to  be  appointed 
for  that  purpose),  (0)  the  moneys  so  paid  or  brought  into 


The  fact  of  the  mortgagor's  appearance  ought  to  be  shown  in  his  affidavit :  Doe 
d.  Cox  v.  Brown,  6  Dowl.  P.  C.  471. 

(k>)  i.  e.  before  judgment:  Wilkinson  v.  Traxton,  1  Selwyn's  N.  P.  13  ed.  626; 
Amis  v.  Lloyd,  3  "Ves.  &  B.  15;  Doe  d.  Tubb  v.  Roe,  4  Taunt.  887 ;  but  see  Doe 
d.  Hilburne  v.  Sibbald,  4  O.S.  330. 

(y)  If  the  section  were  strictly  construed  it  would  seem  to  contemplate  that,  the 
mortgagor  should  first  tender  the  money  to  plaintiff,  and  that  only  in  case  "  of 
his  refusal "  will  the  mortgagor  be  entitled  to  make  application  to  the  court.  But 
under  the  statute  of  Geo.  II.  in  which  the  expression  used  corresponds  precisely 
with  that  of  this  section,  it  was  not  usual  for  the  affidavit  to  state  that  the  money 
had  been  tendered :  Filbee  v.  Hopkins,  6  D.  <fc  L.  264. 

(2)  The  court  of  Queen's  Bench  stayed  proceedings  upon  payment  of  principal, 
interest  and  costs,  in  an  ejectment  by  plaintiff  claiming  under  a  deed  absolute 
upon  its  face,  where  it  appeared  that  the  deed  was  in  truth  a  security  for  money 
lent:  Doe  d  Shuter  et  at  v.  Maclean,  4  O.S.  1;  and  refused  to  permit  plaintiff  to 
include  in  the  redemption  money  a  simple  contract  debt  due  to  him  by  the  mort- 
gagor: lb. 

(a)  The  legislature  intend  to  exonerate  the  mortgagor  from  the  delay  and 
expense  of  an  equity  suit  to  redeem,  but  not  to  deprive  the  mortgagee  of  any 
equity.  To  avoid  such  delay  and  expense  they  authorize  the '  court  of  law,  in 
which  the  mortgagee  may  bring  his  action  to  .afford  relief  upon  a  summary  appli- 
cation ;  but  the  legislature  do  not  purpose  to  lessen  the  fine  which  in  equity  the 
mortgagor  should  pay  for  the  redemption  of  the  hereditaments  pledged :  Sutton 
v.  Rowlings,  3  Ex.  411,  per  Pollock,  C.  B.  Where  a  mortgagee  in  pursuance  of  a 
power  of  sale  attempted  to  dispose  of  the  property,  the  court  refuseQ  to  compel 
him  to  re-convey  the  premises  and  deliver  up  the  title-deeds,  except  upon  pay- 
ment of  the  costs  of  the  abortive  attempt  at  sale :  Dowel  v.  Neale,  10  W.  B.  627. 
So  where  the  instalments  on  a  mortgage  were  by  mistake  for  a  larger  sum  than 
was  advanced,  and  the  mortgagee  on  discovering  the  mistake  gave  an  under- 
taking on  a  separate  paper,  nut  under  seal,  that  only  the  correct  sum  should  be 
demanded,  and  afterwards  assigned  the  mortgage,  and  the  assignee  brought  an 
action  against  the  mortgagor  for  non-payment  of  the  instalments  as  set  out  in  the 
mortgage,  the  court  refused  to  stay  proceedings  on  payment  of  the  sum  really 
due,  being  less,  than  the  sum  which  according  to  the  face  of  the  mortgage  was 
due:  Baby  v.  Milne,  5  O.S.  76.  As  to  costs:  see  also  Goodright  v.  Moore,  Barnes, 
176  ;  Doe  d.  Capps  v.  Capps,  3  Bing.  N.  C.  768. 

(6)  The  intention  of  the  section  is  to  break  in  upon  the  jurisdiction  of  the 
court  of  chancery  only  to  the  limited  extent  of  perfectly  plain  cases  on  admitted 
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such  Court  shall  be  deemed  and  taken  to  be  in  full  satisfac- 
mortgage.  tion  and  discharge  of  such  mortgage,  (c)  and  the  Court  shall 
discharge  every  such  mortgagor  or  Defendant  of  and  from 
the  same  accordingly,  (d)  and  shall  by  rule  of  the  same  Court 
compel  such  mortgagee  to  assign,  surrender  or  reconvey  such 
mortgaged  lands,  tenements  and  hereditaments,  and  such 
estate  and  interest  as  such  mortgagee  has  therein,  and  to 
deliver  up  all  deeds,  evidences  and  writings  in  his  custody 
relating  to  the  title  of  such  mortgaged  lands,  tenements  and 
hereditaments  unto  the  mortgagor  who  has  paid  or  brought 
such  moneys  into  the  Court,  or  to  such  other  person  as  he, 
for  that  purpose,  nominates  and  appoints,  (e)  19  Vic.  c.  43, 
s.  271. 

facta  or  facts  capaMe  of  ascertainment  by  the  way  ordinarily  pursued  on  motion  in 
the  common  law  courts:  Doe  d.  Harrison  et  al  v.  Louch,  6  D.  <fe  L.  276,  per  Cole- 
ridge, J.  Therefore  the  court  of  Queen's  Bench  refused  to  stay  proceedings  in 
ejectment  on  a  mortgage  on  payment  into  oourt  of  the  money  due  upon  the  mort- 
gage, together  with  the  costs  in  the  action,  where  the  whole  amount  seoured  by 
the  mortgage  was  not  admitted  to  be  due,  and  refused  a  reference  to  the  master 
,to  ascertain  the  amount  actually  due  in  such  case:  Doe  d.  McEenzie  et  al  v. 
Rutherford,  1  TJ.  C.  Q.  B.  172;  Goodtitle  d.  Fisher  v.  Bishop,  I  T.  4  J.  344;  see 
also  Hwon  v.  Hewson,  4  Ves.  105.  So  where  the  right  to  redeem  was  disputed : 
see  section  75. 

(c)  The  court  has  power  to  order  a  re-conveyanee  and  delivery  over  of  title 
deeds :  see  Dixon  v.  Wigram,  2  C.  &  J.  613  ;  Smeeton  et  al  v.  Collier,  1  Ex.  457  ; 
and  conclnsion  of  this  section. 

(d)  A  judge  in  chambers  might  exercise  the  powers  conferred  upon  the  court  by 
this  statute:  Smeeton  et  al  v.  Collier,  1  Ex.  457;  Lawrence  v.  Hogben,  26  L.  J.  Ex. 
55.  Ke-payment  to  the.  mortgagee  of  the  expenses  of  putting  up  the  mortgaged 
property  to  sale  may  be  made  a  condition  of  a  rule  to  stay  proceedings :  Dowle  v. 
Neale,  10  W.  R.  627.  The  section  does  not  apply  to  cases  where  the  mortgagee 
is  in  possession:  Sutton  v.  Readings,  3  Ex.  407. 

(e)  The  formal  part  of  the  rule  when  nisi  may  be  as  follows—"  Show  cause 
why  upon  the  defendant  bringing  into  this  court  all  the  principal  moneys  and 
interest'  due  to  the  plaintff  upon  his  mortgage  upon  the  premises  for  the  recovery 
of  possession  of  which  this  action  is  brought,  and  also  all  such  costs  as  have  been 
expended  in  any  suit  or  suits  at  law  or  in  equity  upon  such  mortgage  (such 
money  for  principal,  interest,  and  costs  to  be  ascertained,  computed,  and  taxed 
by  the  master  of  this  court),  the  money  brought  into  this  court  should  not  he 
deemed  and  taken  to  be  in  full  satisfaction  and  discharge  of  such  mortgage,  and 
upon  payment  thereof  to  the  plaintiff  why  all  proceedings  in  this  action  should 
not  be  stayed,  and  why  the  mortgaged  premises  and  the  plaintiffs  estate  and 
interest  therein  should  not  be  assigned,  surrendered,  and  re-conveyed ;  and  why 
all  deeds,  and  evidences,  and  writings  relating  to  the  title  of  such  mortgaged 
premises,  and  in  the  custody  and  power  of  the  plaintiff,  should  not  be  delivered 
up  to  the  defendant  or  to  such  person  or  persons  as  he  shall  for  that  purpose 
nominate  and  appoint :  Pat.  MacN.  &  Mar.  Prac.  949. 
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75-  (/)  In  case  the  person  against  whom  the  redemption  Not  to  , 

i  n  •  •  it-it  iii  extend  to 

is  prayed,  insists  (by  writing  under  his  hand  or  the  hand  cases  where 
of  his  Attorney,  Agent  or  Solicitor,)  that  the  party  praying  redeem  or 
a  redemption  has  not  a  right  to  redeem,  (7t)  or  that  the  pre-  is  contested! 
mises  are  chargeable  with  other  or  different  principal  sums 
than  what  appear  on  the  face  of  the  mortgage,  or  are  ad- 
mitted on  the  other  side,  (i)  and  delivers  such  writing  to  the 
Attorney  or  Solicitor  for  the  other  side,  before  the  money  is 
brought  into  Court,  or  in  case  the  right  of  redemption  to  the 
mortgaged  lands  and  premises  in  question  in  any  cause  or 
suit  be  contravened  or  questioned  by  or  between  different 
Defendants  in  the  same  cause  or  suit,  (/)  nothing  in  the  last 
preceding  section  contained  shall  extend  to  any  such  cause  or 
suit,  nor  shall  any  thing  therein  contained  be  of  any  preju- 


(/)  Taken  from  C.  L.  P.  Act  1856,  section  272,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  220;  which  was  taken  from  Stat.  7  George  II.  cap. 
20,  s.  3. 

(h)  A  party  who  assumes  a  position  inconsistent  with  that  of  a  mortgagor,  for 
instance,  by  disputing  the  mortgagee's  title,  will  not  be  entitled  to  redeem  :  Roe 
v.  Wardle,  3  Y.  ifc  C.  70.  Hor  if  admitting  mortgagee's  title  he  has  contracted  to 
sell  the  equity  of  redemption  to  him:  GoodtUle  d.  Taysum  v.  Pope,  7  T.  R.  180. 
Where  A,  having  purchased  a  lot  of  land,  and  paid  several  instalments  of  the  pur- 
chase money,  but  having  received  no  deed  and  being  unable  to  meet  the  remaining 
instalments,  assigned  his  right  to  B,  taking  a  bond  from  him  that  if  he  should 
obtain  the  deed  on  the  payment  by  A  to  him  of  £130  in  two  years,  he  would 
convey  the  land  to  A;  Held  on  ejectment  brought  by  B,  the  two  years  having 
expired,  that  A  was  not  entitled  to  treat  the  bond  as  a  mortgage,  and  redeem  on 
payment  of  principal,  interest  and  costs :  Doe  d.  Shannon  v.  Roe,  5  O.S.  484. 

(i)  The  statute  does  not  apply  where  the  right  to  redeem  is  disputed  upon 
affidavits :  GoodtUle  d.  Fisher  v.  Bishop,  1  Y.  &  J.  344.  But  in  order  to  deprive 
the  mortgagor  of  his  right  to  redeem,  it  is  not  sufficient  that  the  mortgagee 
should  in  the  notice  mentioned  in  this  section  make  a  mere  general  statement 
that  he  insists  that  the  mortgagor  has  no  right  to  redeem,  and  that  the  mort- 
gaged premises  are  chargeable  with  other  sums  than  appear  on  the  face  of  the 
mortgage  deed  or  than  are  admitted  by  the  mortgagor :  GoodtUle  d.  Leon  v.  Lom- 
down,  3  Anst.  937;  Doe  d.  Harrison  et  al  v.  Louch,  6  D.  &  L.  270;  but  see  Filbee 
v.  Hopkins,  lb.  264.  Enough  must  be  stated  by  the  mortgagee  to  enable  the 
court  to  determine  what  the  question  is  between  the  parties:  Doe  d.  Harrison  et 
al  v.  Louch,  lb,  270.  The  ulterior  demand  and  its  amount  must  also  be  stated : 
GoodtUle  d.  Leon  v.  Lonsdown,  3  Anst.  937. 

(j)  There  is  a  material  change  in  the  language  of  this  clause,  as  it  advances  to 
specify  another  case  to  which  the  statute  shall  not  extend,  where,  instead  of 
speaking  of  notices  and  their  interests,  it  speaks  of  the  right  of  redemption  being 
controverted  between  different  defendants.  Here  it  is  not  enough  to  insist  by 
notice  in  writing,  but  the  fact  of  the  dispute  must  be  made  out  in  order  to  get  rid 
of  the  defendant's  application :  Doe  d.  Harrison  et  al  v.  Louch,  6  D.  <St  L.  275,  per  ' 
Coleridge,  J. 

37 
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dice   to   any   subsequent    mortgage   or  subsequent    encum- 
brance.    19  Vic.  c.  43,  s.  272. 

SECURITY  FOB  COSTS. 

when  the  7&.  (0  If  any  person  brings  an  action  of  Ejectment  after 

sib^quent  a  prior  action  of  Ejectment  (m)  has  been  unsuccessfully 

the'same'  brought  by  him  or  by  any  person  through  or  under  whom  he 

meteor-  claims,  against  the  same  Defendant  or  against  any  person 


(I)  Taken  from  C.  L.  P.  Act,  1856,  section  273,  the  origin  of  which  was  Eng. 
Stat.  17  &  18  Vic.  cap.  125,  *.  93. 

(m)  The  peculiarity  of  the  action  of  ejectment  is  that  a  claimant  may  litigate 
a  title  more  than  once,  no  one  action  being  an  estoppel  to  subsequent  actions, 
between  the  same  parties  or  their  representatives:  see  note  j to  section  49.    This 
privilege,  unless  carefully  watched  by  the  courts,  might  be  productive  of  vexa- 
tion and  expense.    Because  of  this,  the  courts  have  exercised  the  jurisdiction  of 
staying  proceedings  in  a  subsequent  until  payment  of  costs  incurred  in  the  prose- 
cution of  a  prior  ejectment :  Keene  d.  Angel  v.  Angel  et  al,  6  T.R.  740 ;  Doe  d.  Feldon 
v.  Roe,  8  T.  R.  645 ;  Doe  d.  Pinchard  v.  Roe,  4  East.  585 ;  Benn  d.  Mortimer  et  ux. 
v.  Derm,  Barnes,  1 80 ;  Doe  d.  Hussey  v.  Roe,  E.  T.  3  Vic.  MS.  R.  &  H.  Dig., "  Eject 
ment,"  vi.  4.     "  The  reason  why  the  court  stays  proceedings  on  a  second  eject- 
ment is  to  prevent  vexation,  for  it  is  in  the  power  of  a  person  to  bring  as  many 
ejectments  as  he  pleases  unless  he  has  been  enjoined  to  the  contrary  by  the  court 
qf  Chancery,  which  this  court  has  no  power  to  do.    Therefore  where  a  plaintiff 
has  had  j  udgment  in  a  former  ej  ectment  against  him  and  is  for  bringing  anew  one, 
we  cannot  deny  it  to  him  absolutely,  but  as  it  is  as  a  creature  of  the  court,  and 
an  equitable  proceeding,  we  grant  it  him  upon  paying  the  costs  and  making  the 
recompense  for  the  vexation  he  had  caused  in  the  prior  ejectment:"  Doe  d.  Duchess 
of  Hamilton  v.  Atherly  et  al,  7  Hod.  422,  per  Lee,  C.  J.     Where  a  plaintiff,  having 
failed  in  an  action,  brings  a  second  action  for  substantially  the  same  cause,  unless 
the  plaintiff  satisfy  the  court  that  a  reasonable  cause  of  action  exists,  the.proceeding 
is  so  prima  facie  vexatious  and  harassing  that  the  court  will  stay  the  second  action . 
until  the  costs  of  the  former  action  have  been  paid :  Cobbett  v.  Warner,  L.  R.  2  Q. 
B.  "108.    The  practice  prevails  in  cases  where  the  second  or  subsequent  action  is 
between  the  representatives  of  the  original  parties  or  the  representatives  of  either 
of  them,  as  much  as  if  between  the  original  parties  themselves :  Doe  d.  Feldon  v. 
Roe,  8  T.  R.  645;  Doe  d.  Chambers  v.  Law,  2  ~W.  Bl.  1180;  Doe  d.  Duchess  of 
Hamilton  v.  Atherly  et  al,  7  Mod.  420;  Doe  d.  Standish  et  al  v.  Roe,  5  B.  <fc  Ad. 
878 ;  Doe  d.  Heighley  v.  Harland  et  al,  10  A.  &  E.  761 ;  and  in  cases  where  the 
second  or  subsequent  action,  though  not  for  the  same  land  as  the  former  suit,, 
depends  upon  the  same  title :  Keene  d.  Angel  v.  Angel,  6  T.  R.  740 ;  Doe  d.  Heighley 
v.  Hdrland  et  al,  10  A.  &  E.  761 ;  Doe  d.  Brayne  et  ux.  v.  Bather,  12  Q.  B.  941 ; 
alBhough  the  previous  action  may  have  been  in  a  court  different  to  that  in  which 
the  suit  is  stayed :  Doe  d.  Chambers  v.  Law,  2  W.  Bl.  1180 ;  Doe  d.  Carthew  et  al 
v.  Brenton,  6  Bing.  469 ;  see  also  Wade  v.  Simeon,  1  C.  B.  610;  and  if  there  was 
jurisdiction  in  the  court  in  which  the  action  was  first  entered  to  try  it :  Hodgson 
v.  Graham,  26  U.  C.  Q.  B.  127;  and  if  plaintiff  had  an  opportunity  to  try  it  on 
the  merits:  see  Hoare  v.  Dickson,  7  C.  B.  164.    But  it  has  been  said,  that  a  limi- 
tation of  the  practice  is  that  it  is  only  exercised  in  cases  where  the  previous 
ejectment  has  been  tried,  and  not  where  the  plaintiff  in  such  previous  ejectment 
abandoned  his  suit  before  trial,  because  in  such  cases  there  is  little  vexation  and 
very  little  expense :  Shorty.  King,  2  Str.  681;  Doe  d.  Selby  v.  Alston,  1  T,  R 
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through  or  under  whom  he  defends,  the  Court  or  a  Judge  («)  derea  to 

•  i  i.  i»iT\j^i  .         give  security 

may,  (o)  on  the  application  of  the  Defendant  at  any  time  for  costs. 
after  his  appearance  entered,  (ja)  order  that  the  Claimant 
shall  give  to  the  Defendant  security  for  the  payment  of 
costs,  (j)  and  that  all  further  proceedings  in  the  cause  shall 
be  stayed  until  such  security  be  given,  whether  the  prior 
action  was  disposed  of  by  discontinuance  or  by  non-suit,  or 
by  Judgment  for  the  Defendant,  (r)   19  Vic.  c.  43,  s.  273. 


491 ;  Doe  d.  Blackburn  v.  Standish,  2  Dowl.  N.  S.  26 ;  Doe  d.  McKay  v.  Roe, 
M,  T.  5  Vic.  MS.  R.  <fe  H.  Dig.  "  Ejectment,"  vi.  5.  Whether  this  limitation  can 
now  be  sustained  is  a  matter  of  doubt :  see  Doe  d.  McLeod  v.  Johnston,  1  Cham. 
R.  133;  Ferrier  v.  Moodie,  1  Prac.  R.  151;  Grimshawe  v.  White  et  al,  3  Prae. 
R.  320 ;  see  also  Davis  v.  Weller,  6  Prac.  R.  150.  But  if  the  forfeiture  in-res- 
pect  of  which  the  action  be  brought  be  a  new  forfeiture,  the  second  action  will 
not  be  stayed:  Bell  v.  Cuff,  4  Prac.  R.  155;  so  if  it  can  be  shown  that  the 
previous  suit  was  instituted  and  conducted  without  plaintiff's  knowledge  and 
privity :  see  Souter  v.  Watts,  2  Dowl.  P.  C.  263.  The  rule  to  stay  proceedings  in 
cases  such  as  already  mentioned  is  not,  however,  an  inflexible  one.  If  it  be  made 
to  appear  that  in  the  previous  ejectment  plaintiff  was  nonsuited  in  consequence  of 
the  fraud  or  perjury  of  defendant,  no  stay  will  bo  granted:  Doe  d.  Rees  v.  Thomas, 
2  B.  &  C.  622.  This  section  is  an  extension  of  the  principle  contained  in  the 
foregoing  cases.  The  court  now  has  authority  not  only  to  stay  proceedings  until 
payment  of  the  costs  of  a  previous  ejectment,  but_until  security  be  given  for  pay- 
ment of  costs  in  the  pending  suit. 

(»)  Relative  powers:  see  note  w  to  section  48,  C.  L.  P.  Act. 

(o)  The  decision  of  a  judge  in  chambers,  when  made  in  the  exercise  of  a  sound 
discretion,  will  not  be  the  subject  of  an  appeal  to  the  court :  note  w  to  section  48, 
0.  L.  P.  Act. 

(p)  Until  appearance  defendant  is  without  a  locus  standi  in  the  court :  see  note 
m  to  section  8.  This  was  also  the  rule  as  to  moving  toatay  proceedings  for  non- 
payment of  costs  in  a  previous  suit  under  the  old  practice:  Doe  d.  Flanders  et  al 
v.  Roe,  3  U.  C.  Q.  B.  127.  In  a  second  ejectment  for  the  same  premises  between 
the  same  parties  proceedings  were  thus  stayed,  and  plaintiff,  disregarding  it,  pro- 
ceeded, and  was  non-suited  for  not  confessing  lease,  entry  and  ouster.  Defendant 
thereupon  moved  to  set  aside  the  proceedings,  but  the  affidavit  was  so  worded  as 
to  be  evidently  made  in  the  first  cause;  the  court  notwithstanding  overruled 
the  objection  and  set  aside  the  proceedings:  Doe  d.  Lake  v.  Davit,  3  O.S.  311. 
In  answer  to  an  application  to  stay  proceedings  until  payment  of  the  costs  of  a 
previous  suit,  it  has  been  held  enough  for  plaintiff  to  deny  that  he  claims  under 
the  same  title  as  in  the  former  ejectment :  Doe  d.  Bailey  et  at  v.  Bennett,  el  ux. 
9  Dowl.  P.  C.  1012;  see  also  Doe  d.  Evans  v.  Snead  et  al,  2D.  iL.  119. 

(g)  This,  it  is  apprehended,  means  the  costs  of  the  pending  suit  in  which  appli- 
cation is  made,  and  has  no  reference  to  any  former  suit. .  Though  the  appear anoe 
is  in  ejectment  the  issue,  the  entry  of  it  does  not  prevent  defendant  applyingjfor 
security  for  costs ;  Crowe  et  al  v.  McGwre,  3  TJ.  C.  L.  J.  203. 

(r)  The  power  to  stay  a  suit  until  payment  of  the  costs  of  a  previous  suit  ier 
not  in  general  exercised  unless  where  the  previous  suit  has  been  brought  down  to 
trial  and  tried :  see  note  m  to  this  section. 
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JURISDICTION  OF  THE  COURT  OVER  PROCEEDINGS. 

Court  may  yy.  fs)  The  several  Courts  and  the  Judges  thereof  res- 
same  juris-  pectively,  may  and  shall  exercise  over  the  proceedings  in 
formerly  Ejectment  under  this  Act,  the  like  jurisdiction  as  formerly 
ceeding^in  exercised  in  the  old  action  of  ejectment,  (f)  so  as  to  ensure  a 
ejec    en  .  ^.^  ^  ^e  ^tje  an(j  0f  actua]  ouster  when  necessary,  (it)  and 

for  all  other  purpose's  for  which  such  jurisdiction  might  have 
been  exercised.  (V)     19  Vic.  c.  43,  s.  274. 

Eeal  actions       ^8.  (a)  No  writ  of  right  patent,  writ  of  right  quia  domi- 

abolished.     nug  reni{sit  curiam,  writ  of  right  close,  writ  of  right  de  ratio- 

nabili  parte,  writ  of  right  upon  disclaimer,  writ  of  right  of 

ward,  writ  of  cessavit,  quod  permit  tat,  formedon  in  descender, 

remainder,  or  in  reverter,  writ  of  Assize  of  novel  disseisin, 

nuisance,  or  mort  d'ancestor,  writ  of  entry  sur  disseisin  in 

the  quibus,  in  the  per,  in  the  per  and  cui,  or  in  the  post,  writ 

of  entry  sur  intrusion,  writ  of  entry  sur  alienation,  divm  fui't 

non  compos  mentis,  dilmfuit  infrd  setatem,  diim  fait  in  pri- 

sona,  ad  communem  legem,  in  casu  proviso,  in  consimili  casu, 

cui  in  vita,  sur  cui  in  vita,  cui  ante  divortium,  or  sur  cui  ante 

divortium,  writ  of  entry  sur  abatement,  writ  of  entry  quare 

ejecit  infra  terminum,  or  ad  terminum  qui  prceteriit,  or  causa 

matrimonii  prsdocuti,  writ  of  aiel,  besaiel,  tresaiel,  cosinage, 

or  nuper  obiit,  writ  of  waste,  writ  of  partition,  except  such 

as  authorized  by  Statute  of  this  Province;  writ  of  disceit, 

writ  of  quod  ei  deforceat,  writ  of  covenant  real,  writ  of  war- 

*  ' i — 

(s)  Taken  from  C.  L.  P.  Act,  1866,  section  274,  the  origin  of  which  was  Eng. 
Stat.  15  &  16  Vic.  cap.  76,  s.  221. 

(t)  An  action  of  ejectment  stands  on  a  different  footing  to  an  ordinary  case: 
Mobbs  v.  Vandenbrande,  12  W.  E.  405,  per  Blackburn,  J. ;  s.  c.  33  L.  J.  Q.  B.  177. 
The  real  defendant  or  real  plaintiff,  when  unsuccessful,  though  not  parties  to  the 
record,  may  bo  ordered  to  pay  costs :  Hutchinson  et  al  v.  Greenwood  et  al,  4  El. 
&  B.  324;  Thornton  v.  Wilkinson,  11  W.R.  916;  Mobbty.  Vandenbrande  el  ux. 
4  B.  &  S.  904. 

(u)  See  section  30. 

(«)  The  English  C.  L.  P.  Act  continues,  "  and  the  provisions  of  all  statutes  not 
inconsistent  with  the  provisions  of  this  act,  and  which  may  be  applicable  to  the 
altered  mode  of  proceeding,  shall  remain  in  force  and  be  applied  thereto."  As  to 
making  parties  substantially  defending  the  action  pay  costs,  though  not  parties  to 
the  record,  see  note  r  to  section  26  of  this  act. 

(a)  Taken  from  our  Real  Property  Act,  4  fm.  IV.  cap.  1,  section  89,  the  origin 
of  which  was  Eng.  Stat,  3  <fc  i  Win.  IV.  cap.  27,  s.  86. 
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rantia  chartse,  writ  of  curia  claudenda,  (6)  and  no  other 
action,  real  or  mixed,  (except  a  writ  of  dower,  or  writ  of 
dower  undb  nihil  hdbet,  or  an  Ejectment)  ;  (c)  and  (except  a  Exceptions. 
plaint  for  dower,)  no  plaint  in  the  nature  of  any  such  writ  or 
action  shall  be  brought,  (d)    4  Wm,  IV.  c.  1,  s.  39. 

79.  (e)  When  on  the  first  day  of  January,  one  thousand  Saving  cer- 
eight  hundred  and  thirty-six,   any  person  whose  right   of  ofpmfons 
entry  to  any  land  had  been  taken  away,  by  any  descent  cast,  ot  entry  had 
discontinuance  or  warranty,  might  have  maintained  any  such  away  on  "the 
writ  or  action,  as  aforesaid,  (/)  in  respect  of  such  land,  such  J|3ganuary' 
writ  or  action  may  be  brought  after  the  said  first  day  of 
January,  one  thousand  eight  hundred  and   thirty-six,   bat 
only  within  the  period  during  which,  by  virtue  of  the  provi- 
sions of  the  Act  respecting  the  limitation  of  actions  and  suits 
relating  to  real  property,  &c,  an  entry  might  have  been 
made  upon  the  same  land  by  the  person  bringing  such  writ  or 
action,  if  his  right  of  entry  had  not  been  so  taken  away.  (%) 
4  Wm.  IV.  c.  1,  s.  41. 


(J)  By  these  actions,  formerly,  all  disputes  concerning  real  estate  were  decided, 
but  they  have  been  long  since  laid  aside  ia  practice,  on  account  of  the  great  nicety 
required  in  their  management,  and  the  inconvenient  length  of  their  process,  and  a 
much  more  expeditious  method  of  trying  titles  having  been  since  introduced  by 
other  acts,  and  particularly  by  ejectment :  3  Steph.  Com.  6  ed.  395. 

(c)  The  real  and  mixed  actions  which  have  escaped  the  general  demolition  of 
their  class  are,  writ  of  dower,  writ  of  dower  unde  nihil  habet,  and  ejectment.  The 
two  first  of  these  are  applicable,  and  are  the  proper  forms  to  be  used,  where 
the  demandant  claims  lands  or  tenements  by  the  particular  title  of  dower ;  the 
first  being  applicable  where  a  woman  is  endowed  of  part  of  her  dower,  and  is 
deprived  of  the  residue  lying  in  the  same  town  by  the  same  tenant  by  whom  she 
was  endowed  of  part ;  and  the  second,  in  all  other  cases  where  she  is  entitled  to 
dower :  3  Steph.  Com.  6  ed.  521 ;  but  it  is  now  by  statute  declared  that  an  action 
of  dower  shall  be  commenced  by  writ  of  summons :  Stat.  Ont.  32  Vic.  cap.  7. 

(d)  A  writ  of  right  by  journeys  accounts  sued  out  after  the  time  limited  in  the 
English  act  was  held  to  be  a  nullity :  Davies  v.  Lowndes,  2  D.  &  L.  272 ;  s.  c. 
PhilL  C.  C.  328.  It  seems  that  an  action  of  debt  does  not  necessarily  lie  for  rent 
in  consequence  of  the  abolition  of  real  actions :  Varley  et  al  v.  Leigh,  2  Ex.  450, 
per  Eolfe,  B. 

(e)  Taken  from  our  Real  Property  Act,  4  Wm.  TV.  cap.  1,  s.  41,  the  origin  of 
which  was  Eng.  Stat.  3  &  4  Wm.  IV.  cap.  27,  s.  38. 

(/)  i.  e.  Such  as  mentioned  in  the  preceding  section. 

(A)  This  saving  is  still  in  operation,  but  the  rights  preserved  by  it,  if  any  still 
existing,  must  be  enforced  within  the  time  allowed  by  the  section.  By  a  will  in 
1789  an  estate  was  devised  to  A.  for  life,  with  remainder  as  he  should  by  deed 
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SO.  (0  No  descent  oast,  discontinuance  or  warranty,  which 

warranty,  '  may  have  happened  or  been  made  since  the  first  day  of  July, 

a  righto"     one  thousand  eight  hundred  and  thirty-four,  or  which  may 

'  happen  or  be  made,  shall  toll  or  defeat  any  right  of  entry 

or  action  for  the  recovery  of  land,  (k)    4  Wm.  IV.  c.  1,  s.  42. 

81.  The  following  forms  are  those  referred  to  in  the  fore- 
going sections  of  this  Act. 

FORMS. 

No,  l,—(Vide  Section  3.) 
Victoria,  &c. 

To  X.,  T.  and  Z.  and  all  persons  entitled  to  defend  the  possession  of  (describe 
the  property  with  reasonable  certainty,)  in  the  Township  of  ,  in  the  County 

of  ,  to  the  possession  whereof  A.  B.,  and  C.  some  or  one  of  them,  claim  to 

be  (or  to  have  been  on  and  since  the  day  of  ,  A.D.  )  entitled, 

and  to  eject  all  other  persons  therefrom. 

These  are  to  will  and  command  you  or  such  of  you  as  deny  the  alleged  title; 
within  sixteen  days  of  the  service  hereof,  to  appear  in  our  Court  of  ,  to 

defend  the  said  property  or  such  part  thereof  as  you  may  be  advised,  in  default 
whereof  Judgment  may  be  signed,  and  you  turned  out  of  possession. 

"Witness,  &c. 


Mo.  2.— ( Vide  Section  15.) 
In  the  Q.  B.  (or  C.  P:) 

The  day  of  ,  one  thousand  eight  hundred  and  (date  of  the 

Writ.) 

or  will  appoint ;  and  in  default  of  appointment  remainder  to  the  heirs  of  his  body, 
with  remainders  over.  In  1790  A.  levied  a  fine  to  the  use  of  himself  in  fee,  and 
afterwards  died  without  issue.  It  was  held  in  an  ejectment  by  the  lessors  of  the 
plaintiff  claiming  as  heirs-at-law  of:  A.  that  the  fine  created  a  discontinuance,  and 
gave  a  tortious  fee  to  A.  and  that  his  heir-afclaw  was  consequently  entitled  to 
recover  in  ejectment,  the  remainders  over  being  devested,  and  the  rights  of  the 
remainder-men  only  being  capable  of  being  enforced  by  real  action.  In  such  a 
case  the  section  here  annotated  preserves  the  right  Of  the  remainder-man  to  bring 
a  formedon:  see  Doe  d.  Gilbert  et:  al  y.  Ross,  J  M.  A  ff.  102;  Seymor's  Case, 
10  Rep.  96,  a  ;  Doe  d.  Cooper  v.  Finch  et  al,  4  B.  &  Ad.  283 ;  Doe  d.  Jones  et  al 
v.  Jones,  1  B.  &  C.  238;  2  Sug.  V.  &  P.  11  ed.  618;  1  Hayes  Conv.  6  ed.  237. 

(z)  Taken  from  our  Real  Property  Act,  4  Vm.  IV.  cap,  1,  s.  42,  the  origin  of 
which  was  Eng.  Stat.  3  <fc  4  Wm.  IV.  cap.  27,  s.  39. 

(k)  In  general  a  right  of  entry  was  taken  away  (or  tolled)  by  the  descent  so  cast 
(as  the  term  was)  upon  the  heir  of  an  abator,  intruder  or  disseisor,  and  yet  if  the 
claimant  were  under  any  legal  disability  during  the  life  of  the  ancestor,  by  whom 
the  ouster  was  effected,  such  as  infancy  or  the  like,  the  descent  had  no  such 
operation:  3  Steph.  Com.  6  ed.  515.  It  is  now  declared  that  no  descent  cast, 
<ec.  which  may  have  happened  or  been  since  1st  July,  1834,  or  which  may  hap- 
pen to  be  made,  shall  toll  or  defeat  any  right  of  entry  or  action  for  recovery  of 
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County  of  ,  )  On  the  day  and  year  above  written,  a  Writ  of  our  Lady  the 
to  wit :  j  Queen  issued  out  of  this  Court  in  these  words,  that  is  to  say ; 
Viotoeia,  &c.  (copy  the  Writ,)  and  as  no  appearance  has  been  entered  or  defence 
made  to  the  said  Writ,  therefore  it  is  considered  that  the  said  (insert  the  names  of 
the  persons  in  whom  title  is  alleged  in  the  Writ,)  do  recover  possession  of  the  land 
in  the  said  Writ  mentioned,  with  the  appurtenances. 


Mo.  3. — (Vide  Sections  15  and  16.) 
In  the  Q.  B.  (or  C.  P.) 

On  the  day  of  ,  one  thousand  eight  hundred  and  (dale  of  the 

Writ.) 

Oounty  of         ,  )      On  the  day  and  year  above  written,  a  writ  of  our  Lady  the 
to  wit :         J  Queen  issued  out  of  this  Court,  in  these  words,  that  is  to  say  : 
Yictokia,  &c.  (copy  the  Writ,)  and  C.  D.  has  on  the  day  of         ,  appeared 

by  ,  his'Attorney  (or  in  person),  to  the  said  Writ,  and  has  defended  for  a 

part  of  the  land  in  the  Writ  mentioned,  that  is  to  say,  (state  the  part),  and  no 
appearance  has  been  entered  or  defence  made  to  the  said  Writ,  except  as  to  the 
said  part ;  Therefore,  it  is  considered  that  the  said  A.  B.,  (the  claimant),  do  recover 
possession  of  the  land  in  the  said  Writ  mentioned,  except  the  said  part,  with  the 
appurtenances,  and  that  he  have  execution  thereof  forthwith ;  and  as  to  the  rest, 
let  a  Jury  come,  &o. 


No.  4.— (Vide  Section  16.) 
In  the  Q.  B.  (or  C.  P.) 

On  the  day  of  ,  one  thousand  eight  hundred  and  (date  of  the 

Writ.) 

■County  of  ,  )      On  the  day  and  year  above  written,  a  Writ  of  our  Lady  the 

to  wit:         )  Queen  issued  out  of  this  Court  in  these  words,  that  is  to  say: 

Viotoeia,  <fcc.  (copy  the  Writ,)  and  C.  D.  has  on  the  day  of         ,  appeared 

by  ,  his  Attorney,  (or  in  person),  to  the  said  Writ,  and  defended  for  the, 

whole  of  the  land  therein  mentioned ;  Therefore,  let  a  Jury  come,  <fec. 


Kb.  5.— (Vide Section  21.) 

Afterwards  on  the  day  of  ,  A.  D.,  before  Justice  of  our 

Lady  the  Queen,  assigned  to  take  the  Assizes  in  and  for  the  within  County,  came 
the  parties  within  mentioned,  and  a  Jury  of  the  said  County  being  sworn  to  try 
the  matters  in  question  between  the  said  parties,  upon  their  oath,  say:  That  A. 
B.  (the  claimant),  within  mentioned,  on  the  day  of  ,  A.  D.,  was 

and  still  is  entitled  to  the  possession  of  the  land  within  mentioned,  as  in  the  Writ 
alleged;  Therefore,  <fec. 

Mo.  6.— (Vide  Section  42.) 
In  the  Q.  B.  (or  C.  P.) 

On  the  day  of  ,  one  thousand  eight  hundred  and  ,  (date  of  the 

Writ.) 

■County  of  ,  )      On  the  day  and  year  above  written,  a  Writ  of  our  Lady  the- 

to  wit :         J  Queen  issued  out  of  this  Court  in  these  words,  that  is  to  say : 

Viotoeia,  &c.  (copy  the  Writ,)  and  C.  D.  has  on  the  day  of         ,  appearedi 

by  ,  his  Attorney  (or  in  person),  to  the  said  Writ,  and  A.  B.  has  discon- 

tinued the  action ;  Therefore  it  is  considered  that  the  said  C.  D.  be  acquitted,  andc 
that  he  recover  against  the  said  A.  B.  $  (or  £        )  for  his  costs  of  defence. 
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No.  1.— (Vide  Section  44.) 

In  the  Q.  B.  (or  C.  P.) 

On  the  day  of        '",  one  thousand  eight  hundred  and        ,  {date  of  Writ.) 

County  of  ,  )      On  the  day  and  year  above  written,  a  Writ  of  our  Lady  the 

to  wit :  j  Queen  issued  out  of  this  Court,  in  these  words,  that  is  to  say : 

Victoria,  &a.  (copy  the  Writ,)  and  C.  D.  has  on  the  day  of  ,  appeared 

by  ,  his  Attorney,  (or  in  person),  to  the  said  Writ,  and  A.  B.,  has  failed  to 

proceed  to  trial,  although  duly  required  so  to  do ;  Therefore  it  is  considered  that 
the  said  C.  D.  be  acquitted,  and  that  he  do  recover  against  the  said  A.  B.  $  (or 
£        )  for  his  costs  of  defence. 

No.  8.— (Vide  Section  45.) 
In  the  Q.  B.  (or  C.  P.) 

The  day  of  ,  one  thousand  eight  hundred  and  (date  of  the 

Writ.) 

County  of  ,  )      On  the  day  and  year  above  written,  a  Writ  of  our  Lady  the 

to  wit :  j  Queen  issued  out  of  this  Court  in  these  words,  that  is  to  say: 

•  ViqioRiA,  <fec,  (copy  the  Writ,)  and  C.  D.  has  on  the  day  of         ,  appeared 

by  ,  his  Attorney,  (or  in  person),  to  the  said  Writ,  and  the  said  C.  D.  has 

confessed  the  said  action  (or  has  confessed  the  said  action  as  to  part  of  the  said 
land)  that  is  to  say:  (state  the  part) ;  Therefore,  it  is  considered  that  the  said  A.  B. 
do  recover  possession  of  the  land  in  the  said  "Writ  mentioned,  (or  of  the  said  part 
of  the  said  land)  with  the  appurtenances,  and  $(or  £        )  for  costs. 


No.  9.— ( Vide  Section  59.) 
In  the  Q.  B.  (or  C.  P.) 

The  day  of  ,  oue  thousand  eight  hundred  and  ,  (date  of  Writ.) 

County  of  ,  )      On  the  day  and  year  above  written,  a  Writ  of  our  Lady  the 

to  wit:  j  Queen  issued  out  of  this  Court,  with  a  notice  thereunder  writ- 

ten, the  tenor  of  which  Writ  and  notice  follows  in  these  words,  that  is  to  say : 

( Copy  the  Writ  and  Notice,  which  latter  may  be  as  follows :) 

Take  notice  that  you  will  be  required,  if  ordered  by  the  Court  or  a  Judge,  to 
give  bail  by  yourself  and  two  sufficient  sureties,  conditioned  to  pay  the  costs  and 
damages  which  shall  be  recovered  in  the  action. 

And  C.  D.  has  appeared  by  ,  his  Attorney,  (or  in  person),  to  the  said 

Writ,  and  has  been  ordered  to  give  bail  pursuant  to  the  Statute,  and  has  failed  so 
to  do ;  Therefore,  it  is  considered  that  the  said  (landlord's  name)  do  recover  pos- 
session of  the  land  in  the  said  Writ  mentioned,  with  the  appurtenances,  together 
Mfith  %(or  £        )  for  costs  of  suit. 


COMMON  LAW  PROCEDURE  AMENDMENT  ACTS. 

Stat.  Can.  29  &  30  Victoria,  Cap.  42. 


An  Act  to  amend  the  Common  Law  Procedure 
Act  of  Upper  Canada. 

[Assented  to  \5th  August,  1866.] 

Whereas  it  is  desirable  to  make  certain  amendments  in  the  preamble. 
Common  Law  Procedure  Act  of  Upper  Canada :  Therefore, 
Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of  Canada,  enacts  as  fol- 
lows : 

1.  In  addition  to  any  cases  in  which  a  defendant  in  any  Additional 
suit  is  now  entitled  to  obtain  security  for  costs  from  a  plain-  whfchthe 
tiff,  security  for  costs  may  be  granted  to  the  defendant  or  meaynobtah> 
applicant  in  any  suit  or  proceeding  in  which  it  is  made  to  costs!ty  for 
appear  satisfactorily  to  the  Court  in  which  such  suit  or  pro- 
ceeding has  been  instituted  or  taken,  or  to  any  Judge  in 
chambers,  that  the  plaintiff  has  brought  a  former  suit  or  pro- 
ceeding for  the  same  cause  which  is  pending  either  in  Upper 
Canada  or  in  any  other  country,  or  that  he  has  judgment  or 

rule  or  order  passed  against  him  in  such  suit  or  proceeding, 
with  costs,  and  that  such  costs  have  not  been  paid,  and  such 
Court  or  Judge  may  thereupon  make  such  rule  or  order  stay- 
ing such  proceedings  until  such  security  be  given  as  to  such 
Court  or  Judge  shall  seem  meet,  (a) 

2.  In  any  suit  or  action  in  which  any  verdict  is  rendered  interest 
for  any  debt  or  sum  certain,  on  any  account,  debt,  or  pro-  from  the 
mises,  such  verdict  shall  bear  interest  at  the  rate  of  six  per  ^eTO^t" 
cent,  per  annum  from  the  time  of  the  rendering  of  such  ver-  ^cees. 
diet,  if  judgment  is  afterwards  entered  in  favour  of  the  party 

or  person  who  obtained  such  verdict,  notwithstanding  the 
entry  of  judgment  upon  such  verdict  has  been  suspended  by 

(a)  See  R.  G.  Pr.  23,  and  notes  thereto. 
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the  operation  of  any  rule  or  order  of  Court  which  may  be 
As  to  dam-    made  in  such  suit  or  action,  and  in  all  cases  damages  shall  be 
assessed  only  up  to  the  day  of  the  verdict,  (b) 

Doubts  as  to      3.  Whereas  doubts  exist  as  to  the  effect   of  equitable 
fud^Ints°f  defences  pleaded  in  suits  at  law,  and  it  is  desirable  to  remove 
defen£JsaUe  such  doubts;— if  the  defendant  in  any  suit  at  law  shall  plead 
removed.      any  equitable  defence,  and  judgment  shall  be  given  against 
such  defendant  upon  such  equitable  plea,  such  judgment  shall 
be  pleadable  as  a  good  bar  and  estoppel  against  any  bill  filed 
by  such  defendant  in  equity  against  the  plaintiff  or  represen- 
tative of  such  plaintiff  at  law,  in  respect  to  the  same  subject 
matter  which  has  been  brought  into  judgment  by  such  equi- 
Not  to  apply  table  defence  at  law;  but  nothing  in  this  section  shall  apply 
cases,  &o.     to  any  suit  or  action  commenced  and  pending  before  the  pass- 
ing of  this  Act,  which  shall  be  decided  upon  as  if  this  Act 
had  not  been  passed,  and  this  Act  shall  not  be  construed  as 
declaring  that  such  judgment  at  law  on  an  equitable  defence 
has  not  been  heretofore  a  good  bar  to  a  suit  in  equity  on  the 
same  subject  matter,  (c) 

stay  of  pro-       4.  If  any  suit  or  action  is  brought  in  any  Court  of  Law  or 

suit  for        Equity  for  any  cause  of  action  for  which  any  suit  or  action 

isapendinge    has  been  brought  and  is  pending  between  the  same  parties 

0    "  '  and  their  representatives  in  any  place  or  country  out  of  Upper 

Canada,  such  Court  or  any  Judge  thereof  may  make  a  rule 

or  order  to  stay  all  proceedings  in  such  first  mentioned  Court 

of  Law  or  Equity,  until  satisfactory  proof  is  offered  to  such 

Court  or  Judge  that  the  suit  or  action  so  brought  in  such 

other  place  or  country  out  of  Upper  Canada  is  determined  or 

discontinued,  (d) 

5.  [Eepealed  by  Stat.  Ont.  31  Vic.  c.  25,  s.  l.J 

6.  [Repealed  by  Stat.  Ont.  31  Vic.  c.  25,  s.  l.J 

(b)  It  is  to  be  observed  that  all  verdicts  do  not  bear  interest,  but  only  such  as 
are  rendered  "  for  any  debt  ov  sum  certain,  or  any  account,  debt,  or  promises : 
see  note  n  to  section  16  C.  L.  P.  Act. 

(c)  See  C.  L.  P.  Act,  section  124,  notes  p.  175. 

(d)  See  notes  to  E.  G.  Pr.  23. 
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Stat.  Ont.  31  Victoria,  Cap.  24. 


An  Act  to  Amend  the  Common  Law  Procedure 
Act. 

[Assented  to  4th  March,  1868.] 

Whereas,  it  is  desirable  to  amend  the  Common  Law  Pro-  preamble. 
cedure  Act;  Therefore,  Her  Majesty,  by  and  with  the  advice 
and  consent  of  the  Legislative  Assembly  of  Ontario,  enacts 
as  follows :  (e) 

1.  The  three  hundred  and  twenty-fourth  section  of  the  See.  324, 
Common  Law  Procedure  Act  is  hereby  repealed,  and  the  Procedure 
following  section  shall  be  substituted  for  and  stand  in  lieu  peaied." 
thereof : 

"  If  the  Plaintiff,  in  any  action  of  trespass  or  trespass  on  in  trespass 
"  the  case,  recovers  by  the  verdict  of  a  Jury,  less  damages  piatatiff  to 
"  than  eight  dollars,  such  plaintiff  shall  not  be  entitled  to  costsif  v°r- 
"  recover,  in  respect  of  such  verdict,  any  costs  whatever,  than^ls^un- 
"  whether  the  verdict  be  given  on  an  issue  tried,  or  judgment  Jertiflescer- 
"  has  passed  by  default,  unless  the  Judge  or  presiding  officer,  tain  facts. 
"  before  whom  such  verdict  is  obtained,  immediately  after- 
"  wards,  or  at  any  future  time  to  which  he  may  postpone  the 
"  consideration  of  the  matter,  certifies  on  the  back  of  the 
•'  Record  in  the  form  hereinafter  prescribed,  to  entitle  the 
"plaintiff  to  full  costs;  and  in  case  such  certificate  be  not 
"  granted,  then  the  defendant  in  such  action  shall  be  entitled 
11  to  set  off  his  costs  against  such  verdict  and  recover  Judg-  not  certify, 

«  -i-  -  .  ^1-     •**.„,,,  defendant 

"  ment  and  issue  execution  against  the  plaintiff  for  the  balance  to  set  off 
"  of  such  costs  as  between  attorney  and  client,  unless  the  unless  ' 
"  said  Judge  or  presiding  officer  shall  certify  as  hereinafter  fes  thaUie1" 
"  provided  upon  the  Eecord,  in  manner  aforesaid,  that  the  aeS?  ™  '* 
"  defendant  is  not  entitled  to  recover  his  costs  in  the  cause 
"  against  the  plaintiff." 

(f)  See  0.  L.  P.  Act,  section  324,  and  notes  thereto. 
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[S.2. 


Sec.  328, 
Com.  Law 
Procedure 
Act,  re- 
pealed. 


In  inferior 
court  ac- 
tions 

brought  in 
superior 
courts : 


If  Judge 
certifies 
certain 
facts  plain- 
tiff to  re- 
cover full 
costs. 


If  Judge 
certifies  cer- 
tain facts, 
plaintiff  to 
recover 
costs  of 
Court  in 
which  ac- 
tion should 
have  been 
brought. 


3.  The  three  hundred  and  twenty-eighth  section  of  the 
Common  Law  Procedure  Act  is  hereby  repealed,  and  the 
following  shall  stand  in  the  place  thereof:  (/) 

"  1.  In  case  a  suit  of  the  proper  competence  of  a  County 
?'  Court  be  brought  in  either  of  the  Superior  Courts  of  the 
"  Common  Law,  or  in  case  a  suit  of  the  proper  competence  of 
"  a  Division  Court  be  brought  in  either  of  such  Superior 
"  Courts,  or  in  a  County  Court,  the  costs  shall  be  taxed  in  the 
"  manner  following  : 

"  2.  In  case  the  Judge,  who  presides  at  the  trial  of  the 
"  cause,  certifies  in  open  Court,  immediately  after  the  verdict 
"  has  been  rendered,  or  at  aDy  future  time  to  which  he  may 
"  then  postpone  the  consideration  of  granting  or  refusing  the 
"  certificate,  that  it  is  a  fit  cause  to  be  withdrawn  from  the 
"  County  Court  or  Division  Court,  as  the  case  may  be,  and 
"  brought  in  the  Superior  Court  or  a  County  Court,  as  the 
"  case  may  be,  the  plaintiff  shall  recover  his  costs  of  suit 
"  according  to  the  practice  of  the  Court  in  which  the  action 
"  is  brought,  in  like  manner  and  subject  to  the  like  deduction 
"  or  set-off  for  costs  of  issues  upon  which  the  defendant  may 
"  have  succeeded,  as  he  would  have  done  and  would  have 
"  been  subject  to  in  case  his  suit  had  been  of  the  proper  com- 
"  petence  of  the  Court  in  which  the  action  is  brought. 

"3.  In  case  the  Judge,  who  presides  at  the  trial  of  the  cause 
"  certifies  at  the  time  aforesaid  that  the  plaintiff  had  reason- 
"  able  ground  for  believing  he  had  the  right  of  withdrawing 
"  his  cause  from  the  County  Court,  or  Division  Court,  as  the 
"  case  may  be,  and  bringing  it  in  the  Superior  Court,  or  a 
"  County  Court,  as  the  case  may  be,  and  that  the  defendant, 
"  without  just  reason,  defended  the  same,  the  plaintiff  shall 
"  recover  his  costs  of  suit  according  to  the  practice  of  the 
"  Court  in  which  the  action  should  have  been  brought  in  like 
"  manner,  and  subject  to  the  like  deduction  or  set-off  for 
"  costs  of  issues  upon  which  the  defendant  may  have  suc- 
"  ceeded,  as  he  would  have  done,  and  would  have  been 
"  subject  to  in  case  he  had  brought  his  action  in  such  inferior 
"  court. 


(/)  See  0.  L.  P.  Act,  section  328,  and  notes  thereto. 
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"  1.  In  case  the  Judge,  who  presides  at  the  trial,  shall  not  u  Judge icto 
"  certify  as  aforesaid,  the  plaintiff  shall  recover  only  County  piaintiffto' 

t-.   .  .        n  1  i       recover  infe- 

"  Court  costs,  or  Division  Court  costs,  as  the  case  may  be,  rior  court 
"  and  the  defendant  shall  be  entitled  to  tax  his  costs  of  suit  anddefen- 
"  as  between  attorney  and  client,  and  eo  much  thereof  as  ex-  tiedtcuset 
"  ceeds  the  taxable  costs  of  defence  which  would  have  been  °ffhiscoBt3- 
"  incurred  in  the  County  Court  or]  Division  Court,  shall,  on 
"  entering  judgment,  be  set  off  and  allowed  by  the  taxing 
"  officer  against  the  plaintiff's  County  Court  or  Division  Court 
"  costs  to  be  taxed,  or  against  the  costs  to  be  taxed,  and  the 
"  amount  of  the  verdict  if  it  be  necessary,  and  if  the  amount 
"  of  the  costs  so  set  off  exceeds  the  amount  of  the  plaintiff's 
"  verdict  and  taxed  costs,  the  defendant  shall  be  entitled  to 
"  execution  for  the  excess  against  the  plaintiff." 

2-  The  certificates  may  be  as  follows  :  (g)  Form  of  cer- 

tificates. 
"  I  certify  to  entitle  the  plaintiff  to  full  costs." 

"  Or, 

"  I  certify  to  prevent  the  defendant  deducting  costs." 

"  Or, 

"  I  certify  to  entitle  the  plaintiff  to  County  or  Division 

"  Court  costs." 

4.  The  two  hundred  and  seventy-first  section  of  the  said  sec.  271, 
Common  Law  Procedure  Act  is  repealed,  and  the  following  procedure 
shall  be  substituted  therefor :  (h)  Pe°aied!' 

"  1.  In  case  a  part  only  be  made  by  the  Sheriff  on,  or  by  in  what 
"  force  of  any  execution   against   goods   and  chattels,  the  gSffs  en- 
"  Sheriff  shall  be  entitled,  besides  his  fees  and  expenses  of  poundage. 
"  execution,  to  poundage  only  upon  the  amount  so  made  by 
"  him  whatever  be  the  sum  endorsed  upon  the  writ,  and 
"  in  case  the  personal  estate,  except  chattels  real,  of  the  de- 
"  fendant  or  defendants  be  seized  or  advertised  on,  or  under 
"  an  execution,  but  not  sold  by  reason  of  satisfaction  having 
"  been  otherwise  obtained,  or  from  some  other  cause,  and  no 
"  money  be  actually  made  by  the  Sheriff  on,  or  by  force  of 
"  such  execution,  the  Sheriff  shall  be  entitled  to  the  fees  and 

(g)  See  note  w  to  section  324  of  C.  L.  P.  Act. 

(h)  See  C  L.  P.  Act,  section  271,  and  notes  thereto. 
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"  expenses  of  execution  and  poundage  only  on  the  value  of 
"  the  property  seized  not  exceeding  the  amount  endorsed  on 
"  the  Writ  or  such  less  sum  as  a  Judge  of  the  Court  out  of 
"  which  the  Writ  issued  may  deem  reasonable  under  the  cir- 
cumstances of  the  case;  Provided,  also,  in  cases  of  Writs 


When 


sheriff  en-     "  of  execution  upon  the  same  judgment  to  several  Counties 
mileage  and  "  wherein   the  personal  estate  of  the  judgment  debtor  or 
ees  <m  y.      ((  ^j^^  jjas  \,een  seized  or  advertized,  but  not  sold  by  rea- 
son of  satisfaction  having  been  obtained  under  or  by  virtue 
"  of  a  Writ  in  some  other  County,  and  no  money  has  been 
"  actually  made  on  such  execution,  the  Sheriff  shall  not  be 
"  entitled  to  poundage,  but  to  mileage  and  fees  only  for  the 
"  services  actually  rendered  and  performed  by  him,  and  the 
"  Court  out  of  which  the  Writ  issued  or  any  Judge  thereof 
"  may  allow  him  a  reasonable  charge  for  such  services,  in  case 
"  no  special  fee  therefor  be  assigned  on  any  table  of  costs, 
if  party  dis-      "  2.  In  case  any  person  liable  on  any  execution  shall  be 
may  apply6  "  dissatisfied  as  to  the  amount  of  poundage  fees  and  expenses 
^maT*'  "  °f  execution  that  any  sheriff  may  claim  under  the  tariff  of 
amountthe    "  fees  and  allowances  now  in  force,  or  under  this  Act,  he 
"  may  before  or  after  payment  thereof,  apply  to  the  Court  out 
"  of  which  such  Writ  issued,  or  to  any  Judge  thereof,  and 
"  if,  upon  a  statement  of  the  whole  facts,  the  said  Court  or 
"  Judge,  after  notice  to  the  Sheriff,  is  of  opinion  that  such 
"  amount  is  unreasonable,  notwithstanding  it  may  be  accord- 
"  ing  to  the  tariff,  or  this  Act,  the  same  shall  be  reduced  or 
"  ordered  to  be  refunded  upon  such  terms  as  to  costs  or  other 
"  wise,  as  the  Court  or  Judge  may  think  fit  to  impose." 


EXECUTIONS  AGAINST  GOODS  AND  LANDS. 

31  Victoria,  Cap.  25. 


An  Act  as  to  Executions  Against  Goods  and 
Lands. 

[Assented  to  ilh  March,  1868.] 

Whereas,  by  an  Act  passed  in  the  session  of  Parliament,  Preamble. 
held  in  the  twenty-ninth  and  thirtieth  years  of  Her  Hajesty's 
reign,  chapter  forty-two,  intituled  "An  Act  to  amend  the  29&30V., 
Common  Law  Procedure  Act  of  Upper  Canada,"  the  prin- 
ciple is  recognized  of  allowing  persons  who  have  priority 
executions  in  regard  to  goods,  to  retain  the  same  in  regard  to 
lands;  but  difficulties  exist  in  applying  the  said  Act  by 
reason  of  its  enactment  that  the  Sheriff  shall  return  writs 
against  goods  only,  in  the  order  of  priority  in  which  they 
come  to  his  hands,  whilst,  nevertheless,  a  person  having  a 
first  execution  against  goods  is  entitled  to  renew  the  same 
indefinitely  without  any  return  thereof:  Therefore,  Her 
Majesty,  by  and  with  the  advice  and  consent  of  the  Legisla- 
tive Assembly  of  Ontario,  enacts  as  follows  : 

1.  Sections  five  and  six  of  the  said  Act,  and  the  two  29&sov,, 
hundred  and  fifty-second  section  of  the  Common  Law  Pro-  6,  and  c.  £. 
cedure  Act,  are  hereby  repealed  and  the  following,  substituted  repealed.  2' 
therefor :  (i) 

"  Any  person  who  now  is  or  hereafter  may  become  entitled  Writs 

•  .        «  •  •  Till  against 

to  issue  a  writ  of  execution  against  goods  and  chattels  may,  lands  may 
at  or  after  the  time  of  issuing  the  same,  issue  a  writ  of  execu-  same  time 
tion  against  the  lands  and  tenements  of  the  person  liable,  andtgaSst8 
deliver  the  same  to  the  Sheriff  to  whom  the  writ  against  g°8   ' 
goods  is  directed,  at  or  after  the  time  of  delivery  to  him  of 
the  writ  against  goods,  and  either  before  or  after  any  return 
thereof;  Provided,  always,  that  the  Sheriff  shall  not  expose 

(t)  See  C.  L.  P.  Act,  section  252,  and  notes  thereto. 
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Proviso — 
Lauds  not 
to  be  sold 
within  a 
year. 

No  sale  of 
lands  until 
return  of 
'  bona. 


When 
liona  not  to 
be  returned. 


If  the  debt 
is  realized 
under  writ 
against 
goods. 


Writs  to 
have  same 
effect  as 
heretofore. 


the  lands  for  Bale,  or  sell  within  less  than  twelve  months  from 
the  day  on  which  the  writ  against  the  lands  is  delivered  to 
him." 

3.  No  sale  shall  be  had  under  any  execution  against  lands 
until  after  a  return  of  nulla  bond,  in  whole  or  in  part,  with 
respect  to  an  execution  against  goods  in  the  same  suit  or  mat- 
ter by  the  same  Sheriff.  {J~) 

3.  No  Sheriff  shall  make  any  return  of  nulla  bond,  either 
in  whole  or  in  part,  to  any  writ  against  goods  until  the  whole 
of  the  goods  of  the  execution  debtor  in  his  county  have  been 
exhausted,  (ft) 

4.  If  the  amount  authorized  to  be  made  and  levied  under 
the  writ  against  goods  be  made  and  levied  thereunder,  the 
person  issuing  the  writ  against  lands  shall  not  be  entitled  to 
the  expenses  thereof,  or  of  any  seizure  or  advertisement  there- 
under; and  the  return  to  be  made  by  the  Sheriff  to  the  writ 
against  lands  shall  be  to  the  effect  that  the  amount  has  been 
bo  maae,  and  levied,  as  aforesaid. 

5.  The  said  writs  against  lands  and  goods  shall  have  the 
same  operation  and  binding  effect  as  heretofore,  and  the  law. 
applicable  heretofore  on  executions  shall  continue  applicable, 
except  so  far  as  variance  is  requisite,  by  reason  of  the  enact- 
ments hereof. 


(j)  A  more  simple  procedure  would  have  been  to  have  authorized  theji.fa.ir 
to  issue  against  both  goods  and  lands  at  once,  with  a  stay  of  proceedings  against 
lands  till  the  goods  were  exhausted:  see  Gkason  v.  Gleason  et  al,  i  Prao.  K.  119, 
per  Adam  Wilson,  J. 

(k)  Though  the  sheriff  may  be  prevented  by  this  provision  from  returning  of 
his  own  mere  motion  a  second  or  subsequent  writ  in  cases  within  the  act,  until 
he  returns  the  first  writ^  the  court  is  not  necessarily  excluded  from  directing  or 
controling  its  own  process,  and  may,  where  the  first  execution  practically 
exhausts  the  goods,  order  the  second  to  be  returned  nulla  bona  while  the  first  is 
in  the  sheriff's  hands:  Gkason  v.  Gkason  et  al,  4  Prac.  R.  117.  But  now  that  a 
fi.  fa.  against  lands  may,  under  section  1  of  this  act,  be  issued  at  or  after  the 
time  of  the  issue  of  the  fi.  fa.  against  goods,  and  before  or  after  any  return 
thereof,  there  will  be  no  need  to  make  this  extraordinary  jurisdiction  in  order  to 
enable  a  subsequent  execution  creditor  to  have  execution  against  goods  and  lands 
in  the  sheriff's  hands  at  the  same  time. 


THE  LAW  REFOBM  ACT. 

32  Victoria,  Cap.  6. 


The  Law  Reform  Act  of  186S. 

[Assented  to  19$  December,  1868.] 

"WheTeas  the  multiplicity  of  Courts  of  inferior  jurisdiction  Preamble, 
entails  great  and  unnecessary  expense  upon  the  country,  and 
it  is  advisable  to  amend  the  laws  relating  thereto,  and  to 
make  certain  other  provisions  with  a  view  to  lessen  such  ex- 
pense :  Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Assembly  of  the  Province  of 
Ontario,  enacts  as  follows  : 

1.  Sections  thirteen  and  fifteen  of  chapter  fifteen  of  the  sees.  13  and 
Consolidated  Statutes  of  Upper  Canada  respecting  County  con!  stat*6' 
Courts,  are  hereby  repealed  from  the  time  this  Act  shall  take  repealed, 
effect ;  but  nothing  herein  contained  shall  invalidate  any  pro- 
ceeding theretofore  had  or  taken  in  any  of  the  County  Courts 

of  this  Province. 

2.  The  several  County  Courts  of  this"  Province  from  the  county 
time  this  Act  shall  take  effect,,  shall  hold  two  terms  in  each 
year,  to  commence  respectively  on  the  first  Monday  in  July 

and  January  in  each  year,  and  end  on  the  Saturday  of  the 
same  week ;  except  the  County  Court  of  the  County  of  York, 
which  last  mentioned  Court  shall  hold  three  terms  in  each 
year,  to  commence  respectively  on  the  first  Monday  in  the 
months  of  January  and  April  and  the  last  Monday  of  August, 
in  each  year,  and  end  on  the  Saturday  of  the  same  week. 

3.  The  sittings  of  the  said  County  Courts  for  the  trial  of  Sittings  for 
issues  of  fact  and  assessment  of  damages,  shall  thenceforth  be  issues,  &c. 
held  semi-annually,  to  commence  on  the  second  Tuesday  in 

the  months  of  June  and  December  in  each  year;  except  the 
County  Court  of  the  County  of  York,  which  last  mentioned 
Court  shall  hold  three  such  sittings  in  each  year,  to  commence 
respectively  on  the  second  Tuesday  in  the  months  of  March, 
July  and  December  in  each  year. 
38 
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COUNTY  COURTS'  EQUITY  JURISDICTION— REPEAL. 

County  4.  Sections  thirty-three,  thirty-four,  thirty-five,  thirty-six, 

e^Styjuris-  thirty-seven,  thirty-eight,  thirty-nine,  forty,  forty-one,  forty- 
Stai  "^  two,  forty-three,  forty-four,  forty-five,  forty-six,  forty-seven, 
forty-eight,  forty-ninej  fifty,  fifty-one,  fifty-two,  fifty-three, 
fifty-four,  fifty-five,  fifty-six,  fifty-seven,  fifty-eight,  fifty-nine, 
sixty,  sixty-one,  sixty-two,  sixty-three,  sixty-four,  sixty-five, 
sixty-six  and  sixty-nine  of  the  said  statute,  chapter  fifteen, 
respecting  the  equity  jurisdiction  of  the  County  Courts,  are 
hereby  repealed  from  the  time  this  Act  shall  take  effect, 
except  as  to  any  suit  or  proceeding  then  pending ;  but  any 
suit  or  proceeding  then  pending  may  be  prosecuted  and  pro- 
ceeded with  as  if  this  Act  had  not  passed. 
How  costs  2.  In  any  suit  or  proceeding,  which,  before  the  passing  of 
this  Act,  might  have  been  brought,  instituted  or  carried,  on 
under  the  equity  jurisdiction  of  the  County  Courts,  and 
which  may  hereafter  be  brought  or  carried  on  in  the  Court 
of  Chancery,  the  stamps  required,  and  the  fees,  costs  and 
charges  payable  in  respect  thereof,  shall  be  on  a  scale  bearing, 
as  far  as  practicable,  the  same  proportion  to  the  stamps,  fees, 
costs  and  charges  payable  in  other  suits  or  proceeding's  in 
the  said  Court  of  Chancery,  as  the  stamps,  fees,  costs  and 
charges  in  actions  in  County  Courts  bear  to  the  stamps,  fees, 
costs  and  charges  in  actions  in  the  Superior  Courts  of  Com- 
mon Law;  and  it  shall  be  lawful  for  the  Judges  of  the  said 
>  Court  of  Chancery  to  prepare  a  table  of  fees,  costs  and 
charges  applicable  to  all  such  proceedings. 

5.  [Repealed  by  33  Vic.  c.  7,  s.  13.] 

GENERAL  SESSIONS. 

Sec.  3,  chap.  6.  Section  three  of  chapter  seventeen  of  the  Consolidated 
Stat  "trie.  Statutes  of  Upper  Canada,  relating  to  Courts  of  Quarter  Ses- 
repealed.      gjons  0f  ^  peace)  ;s  h€reby  repealed  from  the  time  this  Act 

shall  take  effect. 
General  ses-      V.  The  Courts  heretofore  known  as  the  Courts  of  General 
held  semi-    Quarter  Sessions  of  the  Peace  in  and  for  the  several  counties 
except  m      an<*  union  of  counties  in  this  Province,  shall,  after  this  Act 
county  o£     ^^  effect)  fee  ^jj^  an<J  known  ^  tIle  Courts  of  General 

Sessions  of  the  Peace  of  the  respective  counties,  and  shall 
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thenceforth  be  held  semi-annually  to  commence  on  the 
second  Tuesday  in  the  months  of  June  and  December  in  each 
year ;  except  in  the  County  of  York,  in  which  County  the 
said  Courts  of  General  Sessions  of  the  Peace  shall  be  held 
three  times  in  the  year,  to  commence  on  the  second  Tuesday 
in  the  months  of  March,  July  and  December  in  each  year,  so 
that  said  sittings  may  come  as  nearly  as  may  be  midway 
between  the  sittings  of  the  Courts  of  Oyer  and  Terminer  and 
General  Gaol  Delivery  in  and  for  the  several  Counties  of  this 
Province. 

8.  The  fees  and  charges  payable  and  pertaining  to  officers  Fees  not 
of  the  County  Court,  the  Jury  fees,  the  Law  Stamps  of  fees  ^creased. 
of  office,  and  the  dues  and  duties  payable  to  the  Crown  upon 

all  actions,  suits  or  proceedings,  brought  in  the  County 
Courts  and  tried  or  assessed  in  the  Superior  Courts,  shall  be 
chargeable  and  paid  as  if  the  same  were  being  tried  or 
assessed  in  the  County  Courts  as  hitherto  ;  and  no  other  fees, 
stamps  or  dues,  shall  be  chargeable  thereon,  and  the  Clerk  of 
the  County  Court  shall  be  entitled  to  receive  and  take  such 
part  thereof  as  pertains  to  him,  to  his  own  use. 

9.  In  amendment  of  section  two  of  chapter  eight  of  the  23Vic.  chap. 
Act  of  the  Parliament  of  the  late  Province  of  Canada,  passed  t^enhieL 
in  the  twenty-third  year  of  Her  Majesty's  reign,  it  is  hereby 
enacted  that  the  appointment  of  constables  and  high  con- 
stables may  hereafter  be  made  at  any  sitting  or  adjourned 

sitting  of  the  said  Courts  of  General  Sessions  of  the  Peace. 

2.  Section  one  of  chapter  one  hundred  and  twenty-one  of  sec.i.chap. 
the  Consolidated  Statutes  of  Upper  Canada,  entitled  "  An  Act  stat.Cunc. 
respecting  the  expenditure  of  County  Funds  for  certain  pur-  rePealed- 
poses  within  Upper  Canada,"  is  hereby  repealed ;  and  in  lieu 
thereof  it  is  hereby  enacted,  that  all  accounts  and  demands 
preferred  against  the  County,  the  approving  and  auditing 
whereof  heretofore  belonged  to  the  Quarter  Sessions,  shall 
henceforth  be  audited  and  approved  by  the  Board  of  Audit 
hereinafter  mentioned  (a)  of  the  respective  counties  and  union 
o  f  counties ;  and  in  amendment  of  section  three  of  the  said 

(«)  The  words  in  italics  were  not  in  the  act  as  originally  passed,  but  have  been 
since  added  by  amendment :  see  Stat.  33  Vic.  c.  8,  s.  1. 
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sec.  3,  chap.  Act,  it  is  hereby  enacted,  that  such  accounts  and  demands 
static,     shall  henceforth  be  delivered  to  the  Clerks  of  the  Peace  of 
the  respective  counties  on  or  before  the  first  day  of  each 
General  Sessions  of  the  Peace,  and  of  each  sitting  of  the 
Courts  of  Oyer  and  Terminer  and  General  Gaol  Delivery  in 
the  respective  counties  and  union  of  counties. 
County  ac-        3.  (b)  Such  of  the  said  accounts  and  demands  as  shall  be 
»ndnwhenW   delivered  on  the  first  day  of  the  sittings  of  the  said  Courts  of 
audited.        General  Sessions  of  the  Peace  or  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  shall  be  audited  by  a  Board  of  Audit 
composed  of  the  Chairman  of  the  Court  of  General  Sessions 
of  the  Peace  and  two  other  persons,  who  shall  be  appointed 
annually  for  that  purpose  by  the  County  Council  of  such 
county  or  union  of  counties,  at  their  first  meeting  in  each 
year,  not  more  than  one  of  such  persons  bein'g  a  member  for 
the  time  being  of  such  County  Council;  and  such  accounts 
and  demand  shall  be  taken  into  consideration  in  the  week 
next  succeeding  the  week  in  which  such  sittings  ended,  and 
disposed  of  as  soon  as  practicable. 
Sees,  l,  4  4.  In  amendment  of  sections  one  and  four  of  chapter  one 

124,  Conhap'  hundred  and  twenty-four  of  the  Consolidated  Statutes  of 
ameiide'd0'  Upper  Canada,  entitled  "An  Act  respecting  the  returns  of 
Convictions  and  Fines  by  Justices  of  the  Peace,  and  of  Fines 
levied  by  Sheriffs,"  it  is  enacted,  that  the  returns  of  convic- 
tions and  fines  by  Justices  of  the  Peace  therein  mentioned, 
shall  henceforth  be  made  to  the  Clerks  of  the  Peace  instead 
of  the  Courts  of  Quarter  Sessions,  and  shall  be  made  quar- 
terly on  or  before  the  second  Tuesday  in  the  months  of 
March,  June,  September  and  December  in  each  year,  and 
shall  embrace  in  every  instance,  all  convictions  not  embraced 
in  some  previous  returns,  and  shall  be  published  and  fixed  up 
•  by  the  Clerks  of  the  Peace  in  manner  in  the  said  fourth  sec- 
tion provided,  within  two  weeks  after  the  times  hereby  limited 
for  the  making  of  such  returns;  and  in  amendment  of  section 
five  of  the  said  Act,  the  words  "  Minister  of  Finance  of  the 
Province "  shall  be  struck  out  of  the  said  section,  and  the 
words  "Treasurer  of  Ontario"  inserted  in  their  place. 

(6)  This  sub-section  was  substituted  by  Stat.  33  Vic.  cap.  8,  s.  2,  for  the  original 
section. 
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RECORDERS'  COURTS— REPEAL. 

10.  Sections  three  hundred  and  sixty,  three  hundred  and  Recorders' 

s  ,  ,  Courts  and 

sixtv-eight,  three  hundred  and  sixty-nine,  three  hundred  and  commis- 

,        i       ■.     ■.       i  ,,  ,        i       i     i      j  sions  to  Re- 

seventy,  three  hundred  and  seventy-three,  three  hundred  and  cordersto 

seventy-five,  three  hundred  and  seventy-six,  three  hundred  6i0n  courts 
and  seventy-seven,  three  hundred  and  seventy-eight,  three 
hundred  and  seventy-nine,  three  hundred  and  eighty-one, 
three  hundred  and  eighty-two,  three  hundred  and  eighty- 
three,  three  hundred  and  eighty-four,  three  hundred  and 
eighty-five,  three  hundred  and  eighty-six,  three  hundred  and 
eighty-seven,  three  hundred  and  eighty-eight,  and  three  hun- 
dred and  ninety-four  of  the  Act  of  the  Parliament  of  the  late 
Province  of  Canada,  passed  in  the  session  held  in  the  twenty- 
ninth  and  thirtieth  years  of  Her  Majesty's  reign,  entitled 
'.'  An  Act  respecting  the  Municipal  Institutions  of  Upper 
Canada,"  and  all  letters  patent  issued  to  any  Recorder  under 
the  said  section  three  hundred  and  eighty-one,  are  hereby 
repealed  from  the  time  this  Act  shall  take  effect;  and  the 
several  Recorders'  Courts  of  the  cities  of  Toronto,  Hamilton, 
London,  Kingston  and  Ottawa,  as  well  as  also  the  Courts  of 
Assize  and  Nisi  Prius,  Oyer  and  Terminer  and  General  Gaol 
Delivery  for  the  County  of  the  City  of  Toronto,  are  from 
thenceforth  abolished ;  and  the  said  cities  shall  thenceforth, 
for  judicial  purposes,  be  respectively  united  to  and  form  part 
of  the  several  counties  in  which  they  are  respectively  situate. 

11.  In  lieu  of  the  said  section  three  hundred  and  seventy-  cities 
three,  it  is  hereby  enacted,  that  every  Police  Magistrate  shall  counties  for 
ex  officio  be  a  Justice  of  the  Peace  for  the  city  or  town  for  pose's*  pur . 
which  he  holds  office,  as  well  as  also  for  the  county  or  union 

of  counties  in  which  such  city  or  town  is  situate;  and  no  magistrates 
other  Justice  of  the  Peace  shall  adjudicate  upon,  admit  to  acefof  &*"" 
hail,  discharge  prisoners  or  otherwise  act,  except  at  the  Courts  Peaee- 
of  General  Sessions  of  the  Peace,  in  any  case  for  any  town  or 
city  where  there  is  a  Police  Magistrate,  except  in  case  of  the 
illness  or  absence,  or  at  the  request  in  writing,  of  the  Police 
Magistrate. 

13.  Section  three  hundred  and  eighty  of  the  said  Act  is  invastiga- 
liereby  amended  by  substituting  the  words  "  Judge  of  the  by  county" 
■County  Court"  for  the  words  "Recorder  of   the  City,"  and  Judeein' 
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place  of  Re-  the  words  "Judge  of  the  said  County  Court"  for  the  word 
corder.         "Recorder,"  wherever  they  respectively  occur  throughout 

the  said  section. 

so  rate-  13«  1°  lieu  of  section  three  hundred  and  eighty-seven  of 

ESpeteut  the  said  Act,  it  is  hereby  enacted,  that  in  any  prosecution, 

butuawfto  suit>  action,  or  proceeding  in  any  civil  matter  to  which  a  cor- 

ohaU™rSor     poration  is  a  party,  no  ratepayer,  member,  officer,  or  servant 

vt0-  of  the  corporation  shall,  on  account  of  his  being  such,  be 

incompetent  as  a  witness;  but  they  and  every  of  them  shall 

be  liable  to  challenge  as  a  juror,  except  where  the  municipal 

corporation,    the  party  to  such  prosecution,  suit,  action  or 

proceeding,  be  a  county. 

Iu,iict-  14:.  From  the  time  this  Act  shall  take  effect  all  indict- 

peeudtagein"  ments,  suits,  proceedings  and  matters  then  pending,  or  com- 
OourtsdtoS'be  menced  in  any  of  the  said  Kecorders'  Courts,  and  not  tried 
toaGeneraid    aD(*  nna%  determined,  ended  and  completed',  shall  appertain 
sessions.      an(j  ^e  transferred  to  the  several  Courts  of  General  Sessions 
of  the  Peace  of  the  respective  counties  in  which  the  said 
cities  are  respectively  situate ;  and  the  said  Courts  of  General 
Sessions  of  the  Peace  shall  have  full  jurisdiction  and  cogni- 
zance of  all  such  indictments,  proceedings  and  matters;  and 
all  such  indictments,  proceedings  and  matters  shall  be  tried, 
proceeded  with,  conducted,  done,  performed  and  completed 
in  and  by  the  said  last  mentioned  Courts,  as  if  such  indict- 
ments, proceedings,  and  matters  had  originated  in  or  been 
pending  therein. 
«ounty  S3.  In  amendment  of  the  three  hundred  and  ninety-fourth 

Sbstitutel6  sec^011  of  the  said  last  mentioned  Act,  respecting  the  Muni- 
L°irb^ardo£r  c Jpal" Institutions  of  Upper  Canada,  it  is  hereby  enacted,  that 
police.  the  board  of  police  in  every  city  shall  consist  of  the  Mayprr 

the  Judge  of  the  County  Court  of  the  county  in  which  the 
city  is  situate  and  the  Poliee  Magistrate ;  and  if  there  be  no- 
Police  Magistrate,  the  council  of  the  city  shall  appoint  a  per- 
son resident  therein,  to  be  a  member  of  the  board  of  police 
of  such  city. 
ah  matters       B®.  After  this  Act  shall  take  effect,  the  several  powers- 
done  by  Ro-  duties,  matters  and  things  which  theretofore  appertained  to 
be  done  by    or  were  authorised,  or  required  to  be  exercised,  done  or  per- 
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formed  in  or  by  the  said  Recorders'  Courts  respectively,  are  County 
hereby  transferred,  and  shall  appertain  to  and  be  exercised,  judges. 
done  and  performed  by  the  Courts  of  General  Sessions  of  the 
Peace  of  the  counties  in  which  the  said  cities  are  respectively 
situate,  and  the  several  duties,  powers,  acts,  matters  and 
things  theretofore  authorized,  or  required  to  be  exercised, 
done  or  performed  by  the  said  Recorders  shall  thenceforth  be 
exercised,  done  and  performed  by  the  Judges  of  the  County 
Courts  of  the  said  respective  counties. 

TRIALS  AND  ASSESSMENTS. 

17.  All  issues  of  fact  and  assessments  of  damages  in  the  certain 
Superior  Courts  of  common  law  relating  to  debt,  covenant  superior 
and  contract,  where  the  amount  is  liquidated  or  ascertained  by  D£  tried  in 
the  signature  of  the  defendant,  (a)  may  be  tried  and  assessed  c„™^ 
in  the  County  Court  of  the  county  where  the  venue  is  laid,  if 
the  plaintiff  desire  it,  unless  a  Judge  of  such  Superior  Court 
shall  otherwise  order,  and  upon  such  terms  as  he  may  deem 
meet,  in  which  case  an  entry  shall  be  made  in  the  issue  and 
subsequent  proceedings  in  words,  or  to  the  effect  of  form  A 
in  the  schedule  to  this  Act,  in  place  of  the  venire  facias; 
and  in  the  roll  the  postea  shall  be  entered  in  words,  or  to  the 
effect  of  form  B  in  the  said  schedule.  (6) 

2.  All  issues  of  fact  and  assessments  of  damages  in  actions  County 

n         .     r~t  i         ■    i        -i  -i  7i         Court  eases 

in  any  County  Court,  may  be  tried  and  assessed,  at  the  elec-  to  be  tried 
tion  of  the  plaintiff,  at  any  sittings  of  Assize  and  Nisi  Prius  Courts. 
for  the  county  in  which  the  venue  is  laid,  without  any  order 
for  that  purpose,  in  which  case  an  entry  shall  be  made  in  the 
issue  and  subsequent  proceedings  in  words,  or  to  the  effect  of 

(a)  "Where  the  amount  is  liquidated  or  ascertained  by  the  signature  of  the 
defendant."  The  words  of  the  County  Courts  Act,  Con.  Stat.  TJ.  C.  cap.  15,  s.  17, 
sub-s.  2,  are  "  where  the  amount  is  liquidated  or  ascertained  hy  the  act  of  the 
parties. "  Bearing  this  distinction  in  mind,  reference  may  be  made  to  the  follow- 
ing cases :  McMurlry  v.  Munro,  "14  TJ.  C.  Q.  B.  166 ;  Wallbridge  t.  Brown,  18  U.  C. 
Q.  B.  158;  Miller  v.  The  Beaver  Mutual  Fire  Insurance  Co.  16  U.C.  C.  P.  75;  In 
re  Furnival  v.  Saunders,  26  U.  C.  Q.  B.  119,  decided  under  the  County  Courts 
Act.  The  signature  of  the  defendant  is  necessary  in  all  cases  under  this  section: 
MacPherson  et  al  v.  MacPherson,  Chambers,  June,  1870.  A  note  made  in  the 
United  States  and  payable  in  American  currency  is  not  an  amount  "  liquidated 
or  ascertained,"  within  the  meaning  of  the  act :  Cushman  et  al  v.  Reid,  5  Prac.  B. 
121 ;  s.  c.  20  TJ.  C.  C.  P.  147. 

(6)  The  entry  is  sufficient  if  made  on  the  issue  book  in  place  of  the  venire 
facias:   Walkem  f.  Donovan,  5  Prac.  E.  118;  s.  c.  5  TJ.  C.  L.  J.  U.S.  181. 


gOO  THE  LAW  REFORM  ACT.  |_°-  x '  • 

the  form  C  in  the  said  schedule,  and  in  the  roll  the  postea 
shall  be  entered  in  words,  or  to  the  effect  of  form  D  in  the 
said  schedule,  (c) 
Notice  of         3.  In  any  of  the  said  cases,  the  notice  of  trial  or  assess- 
ed.' cases?0  ment  shall  state  that  the  cause  will  be  tried,  or  the  damages 
assessed,  at  such  sittings  according  to  the  fact;  and  in  cases 
in   the   Superior  Courts,  where  the   trial  or  assessment  is 
intended  to  be  had  in  the  County  Court,  the  issue  shall  be 
delivered,  and  the  notice  of  trial  or  assessment  served,  ten 
clear  days  before  the  sittings  of  such  County  Court:  Pro- 
Proviso.       vjded  a]waySj  that  nothing  herein  contained  shall  prevent  a 
Judge  of  the  Court  in  which  the  action  is  brought,  or  after 
the  record  is  entered  for  trial  or  assessment,  the  Judge  before 
whom  the  trial  or  assessment  is  intended  to  be  had,  from 
entertaining   applications  to  postpone  such  trials  or  assess- 
ments. (d~) 
How  record      4.  Subject  to  the  provisions  herein  contained,  the  record 
jSd^Stami  shall  be  made  up,  and  entered  and  tried  as  in  other  cases; 
entered.        an(j  jn  any  Qf  tke  said  cases,  judgment  may  be  entered  on  the 
fifth  day  after  verdict  rendered  or  damages  assessed,  unless 
the  Judge  who  tried  the  cause  shall  certify,  on  the  record 
under  his  hand,  that  the  case  is  one  which,  in  his  opinion, 
should  stand  to  abide  the  result  of  a  motion  that  may  be  made 
therein  in  term,  or  unless  a  Judge  of  one  of  the  Superior 
Proviso.        Courts  shall  otherwise  order :  Provided  always,  that  in  any 

such  case  the  Judge  may  certify  for  immediate  execution. 
Motion  5.  Any  motion  to  be  made  in  respect  to  any  nonsuit,  ver- 

dict, etc.,  to  diet  or  assessment  of  damages  in  any  County  Court  cause 
Superior       had,  tried  or  assessed  at  any  sittings  of  Assize  and  Nisi  Prius 
shall  be  made,  heard  and  determined  in  the  Superior  Court 
of  law  at  Toronto,  which  the  party  moving  or  applying  shall 

(c)  The  words  of  this  sub-section  embrace  partition  suits :  Symonds  v.  Symonfa 
et  al,  20  U.  C.  C.  P.  271. 

(d)  This  section  enables  a  plaintiff,  at  any  time  after  the  act  came  into  opera- 
tion, to  take  down  to  the  County  Court  for  trial  the  issues  joined  in  any  of  the 
specified  cases  of  action  where  the  amount  is  liquidated  or  ascertained  by  the 
signature  of  the  defendant,  whether  the  issues  were  joined  before  or  after  the  act 
came  into  effect;  provided  only,  that  notice  of  trial  should  be  served  and  the 
issue  be  delivered  as  prescribed  by  this  sub-section:  Cushman  et  al  v.  Eeid,  20  U. 
C.  C.  P.  147. 
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elect,  and  according  to  the  practice  of  that  Court;  and  any 
rule  or  order  made  in  such  cause  by  such  Court  shall  be  valid 
and  binding,  (e) 

6.  The  Clerks  of  the  several  County  Courts  shall  provide  Books  for 
books  in  which  the  Judges  sitting  in  the  Courts  of  Assize  and  notes  of 
Nisi  Prius,  where  cases  brought  in  any  County  Court  shall       ' 
be  tried  or  assessed  under  this  Act,  may  enter  their  notes  of 

such  trials  and  assessments;  which  hooks,  immediately  after 
such  trials  or  assessments,  shall  be  returned  to  and  remain  in, 
the  offices  of  such  Clerks. 

7.  On  the  application  of  any  of  the  parties,  the  County  Certified 
Court  Clerks  shall,  at  the  cost  of  such  party,  forward  to  the  notes  of 
Clerk  of  the  Crown  and  Pleas  at  Toronto  of  such  of  the  Supe- 
rior Courts  as  such  party  shall  designate,  a  certified  copy  of 

the  Judge's  notes  of  the  trial  or  assessment  of  any  such  cases, 
together  with  the  record  and  exhibits,  to  enable  such  Supe- 
rior Court  properly  to  dispose  of  any  application  made,  or  to 
be  made  in  or  respecting  such  cases. 

8.  The  costs  on  all  such  proceedings  in  the  said  several  Costs  in 
Courts,  shall  be  the  usual  costs  of  such  cases  in  the  Court  in 
which  the  action  is  brought. 

18.  In  amendment  of  the  second  section  of  chapter  thirty-  Sec.  2,  chap. 
one  of  the  Consolidated  Statutes  of  Upper  Canada,  entitled  stat.  u.'  c. 
An  Act  respecting  Jurors  and  Juries,  it  is  enacted  : — 

1.  That  all  issues  of  fact  in  any  civil  action  when  brought  issues  to  be 
in  either  of  the  Superior  Courts  of  common  law,  or  in  any  of  damages  as- 
the   County  Courts  in   Ontario,   and   every   assessment   or  j^dge  alone. 
enquiry  of  damages  in  every  such  action,  may,  and  in  the 
absence  of  such  notice  as  in  the  next  sub-section  mentioned, 
shall  be  heard,  tried  and  assessed  by  a  Judge  of  the  said 
Courts  without  the  intervention  of  a  Jury :  Provided  that  if 
any  one  or  more  of  the  parties  requires  such  issue  to  be  tried  p™™50- 
or  damages  to  be  assessed  or  enquired  of,  by  a  Jury,  he  shall 
give  notice  to  the  Court  in  which  such  action  is  pending, 

(e)  The  words  in  italica  were  not  in  the  act  as  originally  passed,  but  have  been 
since  added  by  amendment :  see  Stat.  33  Vic.  cap.  7,  s.  8.  The  decision  under 
this  section  is  final :  Stat.  33  Vic.  cap.  1,  s.  5. 


Proviso, 
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and  to  the  opposite  party,  by  filing  with  his  last  pleading  and 
serving  on  the  opposite  party,  a  notice  in  writing  to  the  effect 
following,  that  is  to  say :  "  The  Plaintiff  (or  one  or  more  of 
them)  (or  the  Defendant  or  one  or  more  of  them,  as  the  case 
may  Se,)  requires  that  the  issues  in  this  cause  be  tried,  (or 
the  damages  assessed)  by  a,  Jury ;"  and  a  copy  of  such  notice 
shall  be  attached  to  the  record.  (/) 
verdict  of  2.  That  the  verdict  or  finding  of  the  Judge  by  whom  any 
havfiike  such  issues  shall  be  tried  or  damages  assessed,  shall  have  the 
dfetlfju™"  like  effect,  as  the  verdict  or  finding  of  a  jury,  and  the  like 
fees  and  charges  shall  be  payable  in  respect  of  the  same : 
Provided  that  the  parties  shall  be  entitled  to  move  against 
such  verdict  or  finding  by  motion  for  non-suit,  new  trial  or 
otherwise,  within  the  same  time,  and  on  the  same  grounds 
(including  objections  against  the  sufficiency  or  the  erroneous 
view  taken  of  the  evidence)  as  allowed  in  cases  of  trial  or 
assessment  by  a  jury,  (g) 

Effect  of  no-      **•  ^na*  whenever  any  one  one  or  more  of  the  parties  to 
i^alury1"    anv  suc'1  acti°n  s^a^  ^ave  given  such  notice,  requiring  a  jury 
as  hereinbefore  provided,  the  cause  shall  be  carried  down  to 
trial  in  the  same  manner  and  with  the  like  effect  as  if  this 
Proviso.       section  had  not  been  passed :  Provided  always,  that  it  shall 
be  competent  for  the  parties  present  at  the  trial  to  consent 
that  the  said  notice  shall  be  waived,  and  the  case  tried  or 
damages  assessed,  by  the  Judge,  and  to  endorse  a  memoran- 
dum of  such  consent  upon  the  record,  and  thereupon  the  said 
Judge  shall  proceed  to  the  trial  of  the  issues  or  assessment  of 
to  judge       the  damages  without  the  intervention  of  a  jury:  Provided 
triaiVjTury.  always,  that  it  shall  be  competent  for  the  Judge  in  his  dis- 

(/)  Action  on  a  promissory  note;  special  plea  on  equitable  grounds;  issue 
taken  thereon  by  plaintiff.  Joinder  of  issue  by  defendant  with  notice  for  a  jury. 
Held  regular:  Quebec  Bank  v.  Gray,  5  Prac.  R.  31.  Where  a  joinder  of  issues 
had  been  filed  before  the  Law  Reform  Act,  leave  was  given  to  plaintiff  to  with- 
draw his  replication  joining  issue,  and  to  file  a  similar  replication  with  a  notice 
requiring  a  jury:  Synge  v.  Aldwell,  5  Prac.  R.  94.  The  act  applies  to  ejectment: 
Humphreys  et  al  v.  Hunter,  C.  P.  E.  T.  1870. 

(g)  Judges  of  County  Courts  may  try  causes  brought  down  from  superior 
courts  without  the  intervention  of  a  jury:  Cushman  et  al  v.  Seid,  5  Prac.  R.  121. 
A  judge's  decision  on  facts  is  to  be  regarded  differently  from  the  finding  of  a 
jury:  Smith  v.  Hamilton,  29  U.  C.  Q.  B.  394.  The  court  afterwards,  on  motion, 
may  pronounce  the  verdict  which  in  their  judgment  the  judge  who  tried  the 
cause  ought  to  have  pronounced:  Stat.  Ont.  33  Yic.  cap.  7,  s.  6. 
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cretion  to  direet,  that  notwithstanding  anything  hereinbefore 
contained,  any  such  action  shall  be  tried  or  the  damages 
assessed  by  a  jury. 

10.  Sections  ten,  one  hundred  and  thirty-two,  one  hun-  Clauses  of 
dred  and  thirty-three,  one  hundred  and  thirty-four,  one  hun-  Con.'stat. 
dred  and  thirty-five,  one  hundred  and  thirty-six  and  one  pealed. 
hundred  and  thirty-seven  of  the  said  Act,  entitled  An  Act 
respecting  Jurors  and  Juries,  are  hereby  repealed. 

20.  Section  fifty-one  of  the  said  Act  as  amended  by  the  29  vie.  chap. 
Act  passed  in  the  twenty-sixth  year  of  Her  Majesty's  reign,  amended. ' 
chapter  forty-four,  entitled  ''  An  Act  to  amend  the  Consoli- 
dated Act  of  Upper  Canada  intituled  An  Act  respecting 

Jurors  and  Juries,"  is  hereby  further  amended  by  inserting 
next  after  the  words  "Deputy  Sheriff  of  the  county"  in  the 
fifth  section  of  the  said  last  mentioned  Act,  the  words  "  and 
the  Junior  Judge  of  the  County  Court,  and  the  Mayor  of 
any  city  situate  in  such  county." 

21.  The  words  "  The  Governor "  in  section  fifty-eight  of  interpreta- 
the  said  Act,  shall  be  held  to  mean  "  The  Lieutenant-Gover-  tain  words. 
nor  of  this  Province,  and  the  words  "  The  Official  Gazette  of 

the  Province"  and  "The  Gazette"  in  the  said  section,  shall 
be  held  to  mean  "  The  Ontario  Gazette." 

CITY  OP  TORONTO  RE-UNITED  TO  THE  COUNTY  OP  YORK 

22.  Sections  one,  two,  three,  four,  five,  six,  seven,  eight,  Certain  see- 

7  '  '         '  70;  tions  of  24 

nine,  ten,  eleven,  twelve,  thirteen,  fourteen  and  fifteen,  of  the  vle->  chaP- 

Act  of  the  Parliament  of  the  late  Province  of  Canada,  passed 

in  the  twenty-fourth  year  of  Her  Majesty's  reign,  chapter 

fifty-three,  entitled  "  An  Act  to  provide  for  the  separation  of 

the  City  of  Toronto  from  the  United  Counties  of  York  and 

Peel  for  certain  judicial  purposes,"  and  also  the  Act  passed  and  of  25 

in   the  twenty-fifth  year  of  Her  Majesty's  reign,   chapter  24,Crepea&d. 

twenty-four,  entitled  "  An  Act  to  explain  the  Act  to  provide 

for  the  separation  of  the  City  of  Toronto  from  the  United 

Counties  of  York  and  Peel,"  are  hereby  repealed  from  the 

time  this  Act  shall  take  effect ;  and  the  City  of  Toronto  shall 

thenceforth,  for  judicial  purposes,  be  re-united  to  and  be  part 

of,  the  County  of  York. 
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existing  re- 
cognizances. 


condition  of  2.  All  recognizances  conditioned  that  any  person,  whether 
as  witness,  prosecutor,  defendant  or  otherwise,  shall  appear  at 
any  Recorder's  Court  of  any  city,  to  be  held  next  after  the 
time  this  Act  shall  take  effect,  shall  be  obligatory  to  compel 
the  appearance  of  such  party  at  the  Court  of  General  Sessions 
of  the  Peace  of  the  county  in  which  the  city  is  situate,  to  be 
held  next  after  this  Act  shall  take  effect,  and  the  conditions 
of  all  such  recognizances  shall  be  construed  as  if  so  expressed; 
and  all  recognizances  conditioned  that  any  person,  whether  as 
witness,  prosecutor,  defendant  or  otherwise,  shall  appear  at 
any  sitting  of  the  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery  for  the  County  of  the  City  of  Toronto,  to  be 
held  next  after  this  Act  shall  take  effect,  shall  be  obligatory 
to  compel  the  appearance  of  such  party  at  the  sitting  of  the 
Courts  of  Oyer  and  Terminer  and  General  Gaol  Delivery  for 
the  County  of  York,  which  shall  be  held  next  after  the  pass- 
ing of  this  Act,  and  the  condition  of  all  such  recognizances 
shall  be  construed  as  if  so  expressed. 

Former  pro-  33.  Nothing  herein  contained  shall  render  invalid  any 
toteta-  no  indictment,  information,  action  or  proceedings  heretofore  pro- 
vaUa'  secuted,  had,  taken  or  pending  in  any  sitting  of  the  Courts  of 

Assize  and  Nisi  Prius,  Oyer  aDd  Terminer  or  General  Gaol 
Delivery  for  the  County  of  the  City  of  Toronto ;  but  all  such 
indictments,  informations,  actions  and  proceedings  shall  be 
transferred  to,  and  may  be  continued,  prosecuted  and  pro- 
ceeded with,  in  the  Courts  of  Assize  and  Nisi  Prius,  Oyer 
and  Terminer  and  General  Gaol  Delivery  for  the  County  of 
York. 

Existing  34.  Nothing  in  this  Act  contained  shall  alter  or  affect  the 

mentanoP"  existing  arrangements  between  the  City  of  Toronto  and  the 
affected.       County  of  York  respecting  the  use  of  the  gaol. 

inconsistent      35.  All  enactments  inconsistent  with  any  of  the  provi- 
re£eaSd?t3   sions  of  this  Act  are  hereby  rspealed,  but  no  Act  previously 
repealed  shall  be  thereby  revived. 

commence-  36.  This  Act  shall  take  affect  from  and  after  the  first  day 
ment  of  February  next. 
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FORM  A. 

And  the  plaintiff,  in  order  to  expedite  proceedings  in  this  case,  having  elected 
to  try  the  issues  (or  assess  the  damages  or  as  well  to  try  the  issues  as  to  assess 
the  damageB,  as  the  case  may  be)  at  the  sittings  of  the  County  Court  of  the  County 
of  to  be  held  at  in  the  said  County  on  the  day  of  , 

18      ,  the  said  issues  will  be  tried  (or  the  said  damages  will  be  assessed,  or  both, 
as  the  case  may  be)  at  the  said  sittings  accordingly. 


FORM  B. 

And  the  Jury  (or  Judge)  at  the  said  County  Court  fonnd  that  (stating  the  find- 
ing on  the  issues,  or)  and  the  Jury  (or  Judge)  at  the  said  County  Court  assessed 
the  damages  of  the  plaintiff  at  over  and  above  his  costs ;  therefore  it  is 

considered  &c.  (as  the  case  requires.) 


FORM  C. 

And  the  plaintiff,  in  order  to  expedite  proceedings  in  this  case,  having  elected 
to  try  the  issues  (or  assess  the  damages,  or  loth,  as  the  case  may  be)  at  the  sittings 
of  Assize  and  Nisi  Prius  to  be  holden  at  in  and  for  the  County  of 

on  the  day  of  ,18       ,  the  said  issues  will  be  tried  (or  the  said  dam- 

ages will  be  assessed,  or  both,  as  the  case  may  be)  at  the  said  sittings  accordingly.^ 


FORM  D. 

And  the  Jury  (or  Judge)  at  the  said  sittings  of  Assize  and  Nisi  Prius  found 
that  (stating  the  finding  on  the  issues  or)  and  the  Jury  (or  Judge)  at  the  said  sit- 
tings of  Assize  and  Nisi  Prius  assessed  the  damages  of  the  plaintiff  at  over 
and  above  his  costs;  therefore,  <fec.  (as  the  case  requires.) 


THE  LAW  REFORM  AMENDMENT  ACTS. 

33  Victoeia,  Cap.  VII. 


An  Act  to  mahe  further  provisions  for  carrying 
out  the  Act  intituled  "The  Law  Reform  Act 
of  1868,"  and  to  regulate  proceedings  on  Writs 
of  Error  and  Certiorari. 

[Assented  to  lith  December,  1869.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows : — 
Powers  of  J.  In  any  action  in  the  County  Court  entered  for  trial  at 
Assize  as  to  any  sittings  of  assize  and  nisiprius,  under  the  said  Act  passed 
coStcauses  in  the  thirty-second  year  of  Her  Majesty's  Reign,  intituled 
wed  before  The  Law  Eeform  Aet  of  1§68)  the  Judge  presiding  at  the 

sittings  shall  have  the  same  powers  as  to  amendment  of  the 

record,  adding  and  amending  pleadings,  putting  off  the  trial, 

reference  to  arbitration,  and  making  the  cause  a  remanet,  and 

otherwise  dealing  with  the  cause  and  proceedings  therein,  as 

if  the  action  had  been  commenced  in  a  Superior  Court  of 

Common  Law. 

when  such        S.  Whenever  the  said  Judge  endorses  on  the  record  in  any 

recordaiTa    such  action  the  word  " remanet,"  and  adds  any  words  to  the 

&c,  it  may    effect  following :  "  And  the  within  cause  may  be  entered  and 

sutoeauent   tried  at  any  County  Court  or  Assizes,"  such  cause  may  be 

Isdze8  °r      entered  at  any  subsequent  sittings  of  the  County  Court,  or  of 

Assize  and  nisi  prius,  without  any  further  entry  or  suggestion 

whatever  relative  thereto,  and  may  be  tried  and  disposed  of  in 

the  same  way  as  any  other  case  entered  at  such  sittings. 

Entry  of  "*■  ^n  **"«  cases  named  in  the  next  prior  section,  an  entry 

Se'recori    ska^  ^e  maae  on  tn0  recor^  ne*t  after  the  suggestion  in  the 

form  C.  of  the  said  Act,  as  follows :  "And  at  the  said  sittings 

the  presiding  Judge  endorsed,  or  caused  to  be  endorsed  on  the 

record  that  this  cause  was  a  remanet,  and  might  be  entered 

and  tried  at  any  County  Court  or  Assize ;"  and  tbe  postea, 
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shall  then  be  adapted  to  the  finding  of  the  issues,  as  they  may 
be  tried  and  determined  before  a  Judge  or  a  jury  in  the 
County  Court,  or  at  the  sittings  of  Assize  and  nisi  prius. 

4:.  Whenever  any  such  cause  is  referred  to  arbitration  by  powers  of 
the  presiding  Judge  at  such  sittings,  the  County  Court  in  courtasto 
which  the  action  is  brought,  and  the  Judge  thereof,  shall  when  Judge 
have  the  same  power  to  enforce  the  award,  and  make  orders  referTto 
and  rules  relating  thereto,  and  to  setting  aside  of  the  award,  ftatratI0n- 
as  if  the  order  referring  the  case  to  arbitration  had  been  made 
by  the  County  Judge. 

5-  The  decision  of  the  Superior  Court  of  Law,  at  Toronto,  Decision 

i  ,  n  P  under  sub-s. 

on  any  motion  made  under  sub-section  live  ot  section  seven-  5, 8.  n,  to 
teen,  of  the  said  statute,  as  amended  by  section  eight  of  this 
Act,  shall  be  final,  and  shall  not  be  subject  to  appeal  to  the 
Court  of  Error  and  Appeal,  or  to  any  writ  of  error  to  that  or 
any  other  Court. 

©.  Whenever  the  verdict  or  finding  of  the  Judge  is  moved  Sec.  is, 
against  under  sub-section  two,  of  section  eighteen  of  the  said  amended  ■ 
statute,  it  shall  not  be  obligatory  on  the  Court  before  which  onmotion 
such  motion  is  made  to  grant  a  new  trial  when  the  objections  ?frdiS,  &c, 
taken  are  against  the  sufficiency  of  the  evidence,  or  the  erro-  TCrdict6  a 
neous  view  taken  thereof  by  the  Judge,  or  on  a  mistaken 
view  of  the  law  of  the  case ;  but  the  Court  may  pronounce 
the  verdict  which,  in  their  judgment,  the  Judge  who  tried  the 
cause  ought  to  have  pronounced,  and  amend  the  postea,  and 
enter  the  verdict  accordingly,  subject  nevertheless  to  appeal 
on  the  same  grounds  as  if  the  decision  of  the  Court  had  been 
to  grant  a  new  trial,  instead  of  ordering  the  postea  to  be 
amended. 

7.  There  shall  be  sittings  of  the  several  County  Courts  of  County 
this  Province  (except  for  the  County  of  York),  on  the  first  tings  wttn- 
Monday  in  the  months  of  April  and  October  in  each  year,  ^ ApnUnd 
whereat  all  issues  of  fact  in  any  civil  action  brought  in  the  October- 
Court  wherein  the  sittings  shall  be,  and  every  assessment  and 
enquiry  of  damages  in  any  such  action  may  be  heard,  tried 
and  assessed  by  the  Judge  of  such  Court  without  the  inter- 
vention of  a  jury  in  those  cases  where  no  jury  is  required ; 
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and  on  any  such  finding,  assessment  or  enquiry,  the  postea 

shall  be  to  meet  the  facts. 
sec.  lr,  8-  Sub-section  five,  of  section  seventeen,  of  the  said  Act, 

Amended5'     is  hereby  amended  by  inserting  the  word  "non-suit"  after 

the  word   "any"  in  the  first  line,  and  inserting  the  words 

"cause,  had"  after  the  word  "court"  in  the  second  line. 

on  removal       9.  In  any  case  removed  from  the  County  Court  to  either 

proceeding"  of  the  Superior  Courts  of  Common  Law  by  a  ■  writ  of  Cer- 

shaiinot       tiorari,  it  shall  not  be  necessary  to  declare  de  novo,  but  the 

£^jj"  *       case  shall  proceed  on  the  record  as  it  stands  when  removed 

into  the  Superior  Court,  and  all  subsequent  proceedings  may 

be  had  and  taken  in  the  cause  in  the  same  way  as  if  it  had 

been  originally  commenced  and  prosecuted  in  such  Superior 

Court.  (K) 

when  10.  "Whenever  it  shall  appear  in  any  action  otherwise  of 

Court  juris-  the  proper  competency  of  the  County  Court  that  such  Court 

ousted,  the    has  not  cognizance  thereof  from  the  title  to  land  being  brought 

removed  by  in  question,  or  from  the  validity  of  any  devise,  bequest,  or 

Certiorari.     ]imjtation  under  any  will  or  settlement  being  disputed,  it  shall 

be  lawful  for  any  Judge  of  either  of  the  Superior  Courts  of 

Common  Law  or  the  Judge  of  the  County  Court  before  whom 

such  cause  is  pending,  to  order  a  writ  of  Certiorari  to  issue 

out  of  one  of  the  Superior  Courts  of  Common  Law  to  remove 

imposition    gucn  cause  into  such  court :    and  the  Judge  making  such 

of  terms  on  a  o 

granting       order  may  in  his  discretion  make  and  impose  such  terms  on 

Certiorari.        -  ,    . 

the  party  applying  for  such  Certiorari  as  to  costs  and  other- 
wise as  the  Judge  may  make  under  section  eleven  of  this 
Superior  Act;  (t)  Provided  always  when  such  writ  shall  be  issued  on 
may  review  the  order  of  a  Judge  of  a  County  Court,  a  Judge  of  either  of 
certiorari  the  Superior  Courts  of  Common  Law  sitting  in  Chambers  at 
Judge.  °     Toronto,  may  rescind  such  order,  or  vary  the  terms  thereof -or 

(A)  Before  this  act  it  was  decided  that  after  a  cause  had  been  removed  by 
certiorari  it  was  necessary  to  begin  de  novo :  see  Fulton  v.  The  Grand  Trunk 
Railway  Co.  11  U.C.  Q.B.  428 ;  Hankey  v.  The  Grand  Trunk  Railway  Co.  lb.  472; 
Patterson  v.  Smith,  ]  4  U.  C.  C.  P.  528. 

i  («')  So  it  was  decided  that  where  the  jurisdiction  of  a  County  Court  was  ousted 
by  title  to  lands  coming  in  question,  there  could  be  no  certiorari :  O'Brien  v.  Welth 
et  al,  28  U..C.-Q.  B.  894. 
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imposed  thereby ;  and  the  cause  when  removed  into  the 
Superior  Court  shall  be  proceeded  with  in  the  said  court  in 
the  manner  pointed  out  in  section  nine  of  this  Act. 

11.  No  writ  of  error  from  either  of  the  Superior  Courts  Error  not  t» 

r  lie  on  Co. 

of  Common  Law  shall  be  issued  upon  any  judgment  entered,  Court  judg- 

"  „    ,       _        .  ment  unless 

or  in  any  suit  instituted  in  any  County  Court  of  the  Province  foroverjioo, 
of  Ontario,  unless  the  debt  or  damages  recovered  or  claimed  leave. 
amount  to  upwards  of  one  hundred  dollars,  and  then  only  on 
affidavit  and  by  leave  of  a  judge  of  one  of  the  said  Superior 
Courts  in  cases  in  which  the  said  Judge  shall  think  it  proper 
to  issue  the  said  writ,  and  upon  such  terms  as  to  payment  of 
costs,  giving  security  for  debt  or  costs,  or  such  other  terms  as 
he  shall  think  fit. 

12.  The  law  and  practice  as  to  writs  of  error,  and  the  pro-  Proceeding, 
ceedings  thereon,  shall  hereafter  be  the  same  as  the  law  and  error  to 
practice  now  in  force  in  England  in  respect  to  writs  of  error  b5^S 
from  the  Superior  Courts  of  Common  Law  to  Inferior  Courts;  Practlce. 
Provided  always  that  the  Judges  of  the  Superior  Courts  of  power  to 
Common  Law  in  this  Province  may  from  time  to  time  alter  or  as  t0. 
amend  the  same  by  rules  of  Court  to  be  made  and  signed  by 

any  four  of  the  said  Judges,  whereof  one  shall  be  a  Chief 
Justice,  (j) 

IS.  The  fifth  section  of  the  said  Act  is  hereby  repealed,  32  vie.  eh.  e, 

.,,-  -i-i  -i         i         -  ,i  i  s.5,repealed. 

and  it  is  hereby  enacted  that  under  the  sixty-seventh  and 
sixty-eighth  sections  of  chapter  fifteen  of  the  Consolidated 
Statutes  of  Upper  Canada,  parties  suing  or  being  sued  in  the 
name  of  others,  though  not  named  on  the  Record,  and  parties 
for  whose  benefit  any  suit  is  prosecuted  or  defended,  and  par- 
ties suing  or  defending  in  the  name  of  others,  though  not 
mentioned  on  the  Record  as  parties  so  named,  shall,  and  may  Practice  on 
be  considered  and  construed  as  "a  party  wishing  to  appeal"  coPCourt. 
under  the  said  sections  of  the  Consolidated  Statute  above 
referred  to,  and  may  give,  or  cause  to  be  given,  to  the  opposite 
party,  the  security  referred  to  in  the  said  sixty -eighth  section 
of  the  statute,  by  a  bond  executed  by  two  persons,  whether 

(j )  This  Section  is  not  retrospective  so  as  to  affect  a  writ  of  error  in  respect  oi 
costs  issued  before  its  passing:  Pope  v.  BeiHy,  29  U.  C.  Q.  B.  495; 

39 
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named  as  sureties  or  as  parties  interested,  or  otherwise,  in  such 
sum  as  the  Judge  of  the  Court  appealed  from  directs;  condi- 
tioned that  the  plaintiff  or  defendant  in  whose  name  the  appeal 
is  made,  shall  abide  by  the  decision  of  the  cause  by  the  Court 
to  be  appealed  to,  and  to  pay  all  sums  of  money  and  costs  as 
well  of  the  suit  as  of  the  appeal  awarded  and  taxed  to  the 
opposite  party;  in  which  bond  the  parties  executing  the  same, 
shall  justify  to  the  amount  of  the  penalty  of  the  bond  by 
affidavit  annexed  thereto  in  like  manner  as  bail  are  required 
to  justify;  and  if  such  bond  or  affidavit  of  justification,  duly 
proved  as  the  bond  required  under  the  said  section  of  the 
statute,  are  produced  to  the  Judge  of  the  Court  appealed  from, 
to  remain  with  the  Clerk  of  the  Court  until  the  opinion  of  the 
Court  appealed  to  has  been  given,  and  then  to  be  delivered  to 
the  successful  party,  then,  at  the  request  of  the  person  01 
persons  on  whose  behalf  the  appeal  is  made,  the  Judge  of  the 
Court  appealed  from  shall  certify  under  his  hand  to  either  of 
the  Superior  Courts  of  Common  Law,  named  by  or  on  behalf 
of  such  appellant,  the  pleadings  and  other  papers  in  the  cause 
in  the  manner  pointed  out  by  the  said  sixty-eighth  section  of 
the  said  statute,  and  the  cause  shall  then  be  treated  and  dis- 
posed of  as  appeals  are  directed  to  be  disposed  of  under  the 
said  section  :  and  the  time  which  the  Judge  may  stay  proceed- 
ings, at  the  request  of  either  party,  under  the  sixty-seventh 
section  of  the  said  statute,  to  enable  the  appellant  to  perfect 
the  necessary  bond  to  appeal,  is  hereby  extended  to  ten  days 
instead  of  four,  as  mentioned  in  the  statute.  (7c) 

(Jc)  The  Con.  Stat.  U.  C.  cap.  1 5,  s.  68,  provided  that  in  "  case  the  party  wishing 
so  to  appeal  gives  security  to  the  opposite  party  by  a  bond  executed  by  himself 
and  two  sureties,  &c."  Much  difficulty  had  arisen  on  the  construction  of  these 
words.  They  were  originally  construed  as  applicable  only  to  the  actual  parties 
to  the  record,  and  as  excluding  persons  beneficially  interested.  It  was  then  pro- 
vided by  the  27  Vic.  cap.  14,  s.  2,  that  the  words  "party  wishing  to  appeal" 
should  be  taken  to  mean,  "  as  well  parties  sueing  in  the  names  of  others  though  not 
named  on  the  record,  as  parties  so  named."  This  was  held  to  apply  to  beneficial 
plaintiffs  only,  and  to  exclude  beneficial  defendants :  Barling  v.  Sherwood.  2  U.  C. 
L.  J.  N.S.  130;  see  further  In  re  Tozer  qui  tarn.  v.  Preston,  23  U.  C.  Q.  B.  310 ;  Pent- 
land  v.  Heath,  24  U.C.  Q.B.  464.  The  sixty-eighth  section  was  again  amended  by 
the  Stat.  32  Vic.  cap.  6,  s.  5,  which  provided  that  the  words  "  party  wishing  to  ap 
peal "  should  be  held  to  mean  "  as  well  parties  on  whose  behalf  or  for  whose  benefit 
any  suit  is  prosecuted  or  defended,  and  parties  suing  or  defending  in  the  name  of 
others,  though  not  named  on  the  record  as  parties  so  named."  But  a  question  was 
raised  as  to  the  sufficiency  of  these  words  to  extend  the  meaning  of  the  words  of 
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14>  The  junior  Judge  of  the  County  Court  of  the  County  Junior 

of  York  is  hereby  authorized  to  transact  such  business  in  couftSi 

Chambers,  in  the  absence  therefrom  of  the  County  Judge,  as  sitm chim- 

relates  to  matters  over  which  the  said  Court  has  jurisdiction,    ers' 

and  as  may-according  to  the  course  and  practice  thereof,  be 

transacted  by  the  Judge  of  the  said  Court. 

— ■ — * 

section  sixty-eight  to  all  beneficial  parties:  see  Penton  v.  The  Grand  Trunk  Rail- 
way Co.  28  IT.  C.  Q.  B.  367 ;  and  though  no  decision  was  given,  the  legislature  have 
by  the  clause  here  enacted  endeavoured  to  make  plain  their  apparently  original 
intention  by  declaring  in  express  terms  that  parties  suing  or  being  sued  in  the 
name  of  others,  though  not  named  on  the  record,  and  parties  for  whose  benefit 
any  suit  is  prosecuted  or  defended,  and  parties  suing  or  defending  in  the  name  of 
others,  though  not  mentioned  on  the  record  as  parties  so  named,  shall  be  construed 
as  "a  party  wishing  to  appeal."  Mr.  Justice  Wilson,  in  McLellan  v.  McClellan, 
2  U.  C.  L.J.  N.S.  297,  notwithstanding  decisions  apparently  to  the  contrary,  (see 
Pentland  v.  Heath,  24  U.  C.  Q.  B.  464,  and  Darling  v.  Sherwood,  2  U.  C.  L.  J.  W.S. 
130,  the  latter  of  which  was  not  cited  in  the  argument,)  refused  to  go  behind  the 
judge's  certificate  certifying  the  proceedings,  for  the  purpose  of  entertaining  an 
objection  to  the  sufficiency  of  the  appeal  bond  on  a  motion  to  strike  out  the 
appeal,  and  this  ruling  was  afterwards  sustained  by  the  court  of  Queen's  Bench 
in  Penton  v.  The  Grand  Trunk  Railway  Co.  28  U.  C.  Q.  B.  367. 


33  Victobia,  Cap.  8. 


An  Act  to  amend,  sub-sections  two  and  three  of 
section  nine  of  the  Act  passed  in  the  thirty- 
second  year  of  Her  Majesty  Queen  Victoria, 
chaptered  six,  entitled  "  the  Law  Reform  Act 
of  1868,"  and  to  repeal  section  two  of  chapter 
one  hundred  and  twenty-one  of  the  Consoli- 
dated Statutes  for  Upper  Canada. 

[Assented  to  24th  December,  1869.] 

FratmBfe.  Whereas  it  is  desirable  to  amend  sub-sections  two  and  three 
of  section  nine  of  the  Act  passed  in  the  thirty-second  year  of 
Her  Majesty  Queen  Victoria,  chaptered  six,  entitled  "The 
Law  Reform  Act  of  1868,"  and  to  repeal  section  two  of 
chapter  one  hundred  and  twenty-one  of  the  Consolidated 
Statutes  for  Upper  Canada  entitled  "  An  Act  respecting  the 
expenditure  of  County  Funds  for  certain  purposes  within 
Upper  Canada  :"  Therefore  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Legislative  Assembly  of  the  Pro- 
vince of  Ontario,  enacts  as  follows  : 

82  Vie.  eh. 6,      1.  That  from  and  after  the  passing;  of  this  Act  the  word 

s  9  sub-s  2 

amended.'  '  "  Magistrates,"  in  the  eighth  line  of  sub-section  two  of  sec- 
tion nine  of  the  first  recited  Act  shall  be  struck  out,  and  the 
words  "  Board  of  Audit  hereinafter  mentioned"  substituted 
instead  thereof." 

j!  Vic.  oh.  6,      3.  That  sub-section  three  of  section  nine  of  the  first  recited 
repealed. '  '  Act  shall  be  repealed  from  and  after  the  passing  of  this  Act, 

and  the  following  substituted  in  lieu  thereof : 
County  ao-        "  Such  of  the  said  accounts  and  demands  as  shall  be  deli- 

eounts  how 

»nd  when      vered  on  the  first  day  of  the  sittings  of  the  said  Courts  of 
audited 

General  Sessions  of  the  Peace,  or  of  Oyer  and  Terminer  and 

General  Gaol  Delivery,  shall  be  audited  by  a  Board  of  Audit, 

composed  of  the  Chairman  of  the  Court  of  General  Sessions 

of  the  Peace,  and  two  other  persons,  who  shall  be  appointed 

annually  for  that  purpose  by  the  County  Council  of  such 

county  or  union  of  counties  at  th.eir  first  meeting  in  each 


SS.  3,  4.]  THE  LAW  REFORM  AMENDMENT  ACTS.  618 

year,  not  more  than  one  of  such  persons,  being  a  member,  for 
the  time  being  of  such  County  Council ;  and  such  accounts 
and  demands  shall  be  taken  into  consideration  in  the  week 
next  succeeding  the  week  in  which  such  sittings  ended,  and 
disposed  of  as  soon  as  practicable." 

3.  That  it  shall  and  may  be  lawful  for  the  County  Council  Feestoatuii- 
of  any  county  or  union  of  counties   to   pay  the   persons 
appointed  by  them  to  serve  on  the  Board 'of  Audit  consti- 
tuted by  this  Act,  any  sum  not  exceeding  two  dollars  each 
for  their  attendance  at  such  audit. 

4-  That  from  and  after  the  passing  of  this  Act  section  two  con.stat.u. 
of  chapter  one  hundred  and  twenty-one  of  the  Consolidated .^'j^eaiei' 
Statutes  of  Upper  Canada  (now  Ontario),  entitled  "  An  Act 
respecting  the  expenditure  of  County  Funds  for  certain  pur- 
poses in  Upper  Canada"  be  and  the  same  is  hereby  repealed. 


REGULJE  GENERALES.  00 


REGUL^f  GENERALES  AS  TO  ATTORNEYS.  (6) 
1.  (c)  It  is  ordered  that  every  person  applying  to  be  admitted  a 
member  of  either  of  the  said  Courts,  shall  leave  or  cause  to  be  left 
with  the  Clerk  of  the  Grown  and  Pleas,  at  least  seven  days  before  he 
shall  apply  to  such  Court  for  admission,  his  articles  of  clerkship,  and 
also  any  assignment  that  may  have  been  made  thereof,  (<2)  together 

(a)  These  rules  were  framed  under  section  313,  C.  L.  P.  Act,  1856  (section  333 
ef  present  C.  L.  P.  Act),  the  notes  to  which  fully  explain  the  powers  conferred 
upon  the  judges.  The  rules  are  of  two  classes:  the  one  relating  to  practice,  the 
other  to  pleading.  The  former  came  into  operation  when  first  made;  but  the 
latter  took  effect  only  when  laid  before  the  legislature.  Preceding  the  new  rules, 
two  old  rules  with  regard  to  the  admission,  &c,  of  attorneys  are  given. 

(J)  An  attorney  is  an  authorized  agent  who  conducts  the  litigation  of  parties 
in  the  courts,  and  is  treated  in  many  respects  as  a  quasi  offieer  of  the  courts.  He 
is  often  dealt  with  summarily.  He  has  some  privileges  now,  but  not  so  many  as 
formerly,  and  is  subject  to  certain  disabilities.  His  admission  to  practice  is  now 
regulated  by  Con.  Stat.  U.  C.  cap.  35,  as  amended  by  Stats,  of  the  late  Province 
of  Canada  23  Vic.  cap.  48 ;  28  Vic.  cap.  21,  and  Stat.  Ont.  32  Vic.  cap.  19.  It  has 
been  decided  in  England  that  an  attorney  cannot  practise  in  an  inferior  court 
unless  admitted  to  practice  in  a  superior  court :  Evans  v.  P  an  attorney,  2  Wils. 
382.  This  is  the  reason  why  the  superior  courts  will  proceed  against  an  attor- 
ney for  malpractice  in  an  inferior  court  or  elsewhere :  lb  ;  see  also  Carruthers 
v.  — ,  &c.  Tay.  Rep.  243. 

(c)  This  rule  is  the  same  as  our  old  rule  51  of  H.  T.  1850. 

(d)  It  is  now  provided  by  Con.  Stat.  IT.  C.  cap.  35,  s.  3,  sub-s.  4,  as  amended 
by  Stat.  28  Vic.  cap.  21,  s.  5,  that  no  person  shall  be  admitted  and  enrolled  as 
an  attorney  or  solicitor  unless  "  at  least  fourteen  days  next  before  the  first  day 
of  the  term  in  which  he  seeks  admission,  he  has  left  with  the  secretary  of  the 
Law  Society  his  contract  of  service,  and  any  assignment  thereof,  <fec."  So  far 
as  the  rule  under  consideration  is  inconsistent  with  the  statute,  it  is  doubtless 
superseded:  see  In  re  MacOachen,  20  U.  C.  Q.  B.  321.  It  is,  it  will  be  per- 
ceived, inconsistent  not  only  as  to  the  time  within  which  the  contract  of  service 
must  be  deposited,  but  as  to  the  person  with  whom  the  deposit  should  be  made. 
The  time  is  now  at  least  fourteen  days  next  before  the  first  day  of  the  term  in 
which  application  is  to  be  made,  and  not  seven  days  as  under  the  rule.  The 
person  is  the  secretary  of  the  law  society  of  this  Province,  and  not  the  clerk  of 
the  crown  and  pleas.  It  may  be  held  under  the  statute  that  where,  owing  to 
peculiar^  circumstances,  such  as  loss  of  articles,  &c,  a  strict  compliance  with 
its  provisions  is  impossible,  a  cy  pres  compliance  will  be  sufficient.    Such  was 
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with  answers  to  the  several  questions  hereunto  annexed,  signed  by  the 
applicant,  and  also  by  the  attorney  or  attorneys  with  whom  he  shall 
have  served  his  clerkship,  (c) 

the  practice  in  England  and  in  this  Province  under  rules  hitherto  in  force  and 
corresponding  with  the  statute  Such  also  is  the  practice  to  a  great  extent 
under  existing  rules  of  the  Law  Society :  see  In  re  Loring.  M.  T.  2  Vic.  MS  R.  & 
H.  Dig.  "  Attorney,"  i.  3 ;  Ex  parte  Sadenhurst,  Tay.  Rep.  138 ;  Ex  parte  Herbert, 
2  Dowl.  P.  C.  172 ;  Ex  parte  Hulme,  4  DowL  P.  C.  88 ;  Ex  parte  Blunt,  5  Dowl. 
P.  C.  231;  Ex  parte  Cooper,  lb.  703;  Ex  parte  Lyons,  6  Dowl.  P.  C.  517;  Ex 
parte  Horner,  6  Jur.  463 ;  Ex  parte  Jackson,  6  Jur.  35 ;  Ex  parte  Ouleris,  7  Jur. 
1039;  Ex  parte  Estcourt,  8  Jur.  985 ;  Ex  parte  Udall,  lb.  1007;  Ex  parte  0 hand- 
ler, 1  Dowl.  N.S.  814;  Ex  parte  Cunliffe,  3  D.  &  L.  348;  Ex  parte  Young,  13  Q. 
B.  662:  Ex  parte  Makimon,  18  C.  B.  661;  Ex  parte  Bushe,  4  Ir.  C.  L.  R.  434. 
It  is  expressly  declared  that  the  society  may,  under  certain  circumstances,  dis- 
pense with  the  production  of  the  contract,  ifec. :  Con.  Stat.  TJ.  C.  cap.  35,  s.  5,  as 
amended  by  28  Vic.  cap.  21,  s  6.  Every  person  duly  admitted,  sworn,  and 
enrolled  an  attorney  or  solicitor  of  either  of  the  Courts  of  Queen's  Bench,  Common 
Pleas  or  Chancery,  is  entitled,  upon  the  production  of  a  certificate  of  his  admis- 
sion to  either  one  of  the  said  courts,  and  that  the  same  still  continues  in  force, 
and  upon  signing  the  roll  of  the  other  court,  to  be  admitted  as  an  attorney  or 
solicitor  in  any  other  of  the  said  courts :  Con.  Stat.  U.  C.  cap.  35,  b.  20.  In 
England  it  has  been  held  under  Stat.  6  &  7  Vic.  cap,  73,  s.  15,  that  a  person 
admitted  as  a  solicitor  of  the  court  of  Chancery,  upon  service  with  a  solicitor, 
who  had  not  been  admitted  an  attorney  of  a  court  of  law,  might  be  admitted  an 
attorney  of  a  court  of  law:  In,  re  Lucas,  2  Jur.  N.S.  65. 

(e)  The  Con.  Stat.  U.  C.  cap.  35,  s.  7,  does  not  make  necessary  the  filing  of 
answers  to  questions  such  as  those  above  mentioned.  The  Law  Society  is,  how- 
ever, empowered  to  make  such  rules  as  they  consider  necessary  for  conducting  the 
examination  of  persons  applying  to  be  admitted  as  attorneys  or  solicitors,  as  well 
touching  the  articles  and  service,  and  the  several  certificates  hereinbefore  men. 
tioned,  as  the  fitness  and  capacity  of  such  persons  to  act  both  as  attorneys  and 
solicitors:  lb  3.8.  The  judges  of  the  courts  of  Queen's  Bench,  Common  Pleas  and 
Chancery  are  also  empowered  to  make  rules  and  regulations :  lb.  s.  25.  Under  the 
authority  of  these  sections  a  regulation  has  been  made  requiring  a  given  number 
of  questions  to  be  answered  both  by  the  applicant  and  the  attorney  or  solicitor 
with  whom  he  served  his  time.  In  England  it  has  been  held  that  an  attorney 
refusing  to  answer  questions  of  this  nature  may  be  called  upon  by  rule  to  show 
cause  why  he  should  not  do  so :  Ex  parte  Lewis,  7  Jur.  442 ;  and  be  made  to  pay 
the  costs  of  the  application:  Ex  patte  Holland,  5  Dowl.  P.  C.  681.  It  has  also 
been  held  under  the  old  rules  that  the  answers  may  not  only  be  received  a  day 
later  than  that  fixed  for  the  receipt  of  them  (see  cases  in  preceding  note),  but 
may  in  certain  cases  be  entirely  dispensed  with.  Thus  where  an  attorney  has 
left  the  country  for  his  health:  Ex  parte  Cross,  2  Dowl.  N.S.  692;  or  is  unex- 
pectedly absent:  Ex  parte  Lyons,  6  Dowl.  P.  C.  517.  How  far  the  courts  will 
undertake  to  relax  the  provisions  of  the  statute  is  a  question.  Every  person 
before  being  admitted  an  attorney  or  solicitor  must  prove  by  an  affidavit  of  him- 
self, as  well  as  of  the  attorney  or  solicitor  to  whom  he  was  bound,  or  his  agent, 
that  he  hath  actually  and  really  served  and  been  employed  by  such  attorney  or 
solicitor,  <fcc. :  Con.  Stat.  U.  C.  cap.  35.  ss.  3, 4 ;  28  Vic.  cap.  21,  s.  5.  It  harbeen 
held  that  an  articled  clerk  can  serve  only  one  year  with  the  agent  of  the  attorney 
in  this  Province:  In  re  Gilkison,  H.  T.  7  Wm.  IV.  M.S.  R.  &  H.  Dig.  "Attor- 
ney," i.  1.  If  the  clerk  carry  on  business  in  a  place  where  the  attorney  does  not 
reside,  the  service  will  not  be  allowed :  In  re  Mcintosh  v.  McKenzie,  M.  T.  7  Vic. 
lb.  12;  Ex  parte  Mclntyre,  10  0.C.  Q.  B.  294.    Where  the  clerk  during  the 
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QUESTIONS  TO  BE  ANSWERED  BY  THE  CLERK. 

1.  What  was  your  age  on  the  day  of  the  date  of  your  articles  ? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the  office 
where  the  attorney  or  attorneys,  to  whom  you  were  articled  or  assigned, 
carried  on  his  or  their  business  ?     If  not,  state  the  reason. 

3.  Have  you  at  any  time,  during  the  term  of  your  artieles,  been 
absent,  without  thepermission  of  the  attorney  or  attorneys  to  whom  you 
were  articled  or  assigned?  and  if  so,  state  the  length  and  occasions  of 
such  absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  employment,  other  than  your 
.professional  employment  as  clerk  to  the  attorney  or  attorneys  to  whom 
you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or 
concerned,  and  for  how  long  .time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  or 
solicitor  ? 

QUESTIONS  TO  BE  ANSWERED  BY  THE  ATTORNEY. 

1.  Has  A.  B.  served  the  whole  time  of  his  articles  at  the  office,  where 
you  carry  on  your  business  ?  and  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles, 
been  absent  without  your  permission  ?  and  if  so,  state  the  length  and 
various  occasions  of  such  absence. 

3.  Has:the  said  A.  B.  during  the  period  of  his  articles,  been  engaged 
or  concerned  in  any  profession,  business,  or  employment,  other  than  his 
professional  employment  as  jour  articled  clerk  ? 

4.  Has  the  said  A.  B.  during  the  whole  time  of  his  clerkship,-with 
the  ^exceptions  above  mentioned,  been  faithfully  and  diligently  employed 
in  your  professional  business  of  an  attorney  and  solicitor  ? 

entire  period  of  service  was  a  salaried  clerk  attending  a  public  office,  the  service 
was  not  allowed:  In  re  Ridout,  T.  T.  2  &  3  "Vic.  M.S.  R.  &  H.  Dig.  i.  4.  Absence 
from  ill  health  allowed:  In  re  Bagarly,  6  0.  S.  188;  In  re  Holland,  lb.  441; 
but  n*>t  for  other  causes:  In  re  Hume,  19  TJ.  C.  Q.  B.  373;  In  re  McGregor,  16 
TJ.  G.  C.  P.  64.  Where  there  is  good  reason  for  discharging  a  clerk  from  his 
articles,  the  court  has  power  to  allow  the  same  to  he  done:  In  re  Patterson, 
'  18  TJ.  0.  Q.  B.  250.  There  cannot  be  a  legal  partnership  between  an  attorney 
and  his  articled  clerk:  Dunne  v.  O'Reilly,  11  TJ.  C.  C.  P.  404.  The  court  will 
not  grant  to  the  Law  Society  the  costs  incurred  in  opposing,  even  successfully, 
the  "application  of  persons  to  be  admitted  attorneys :  In  re  Kennedy,  3  Ir.  jur. 
N,  S.  120, 
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5.  Has  the  said  A.  B.  since  the  expiration  of  his  articles,  been 
engaged  or  concerned,  and  for  how  long  a  time,  in  any  and  what  pro- 
fession, business,  or  employment,  other  than  the  profession  of  an  attor- 
ney or  solicitor? 

And  I  do  hereby  certify  that  the  said  A.  B.  hath  duly  and  faithfully 
served  under  his  articles  of  clerkship  (or  assignment,  as  the  case  may 
be)  bearing  date,  &c,  for  the  term  therein  expressed;  and  that  he  is  a 
fit  and  proper  person  to  be  admitted  an  attorney.  Rule  51,  H.  T. 
13  Vic. 

2.  (ee)  It  is  ordered,  that  whenever  hereafter  any  attorney  of  this 
Court  shall  be  struck  off  the  roll  of  attorneys,  or  be  prohibited  from 
practising  as  an  attorney  therein,  by  order  of  this  Court,  for  malpractice 
or  misconduct  as  an  attorney,  or  other  sufficient  cause,  (/)  the  clerk  of 
this  Court  shall  forthwith  certify  such  dismissal  or  prohibition,  and  the 

(ee)  The  origin  of  this  is  our  rule  of  Q.  B.  T.  T.  15  Vic. ;  and  though  placed 
here  among  the  general  rules,  it  seems  still  to  be  restricted  to  the  Queen's  Bench ; 
for  it  reads  "  Whenever  hereafter  any  attorney  of  this  court,  &c.  the  clerk  of  this 
court  shall,"  <fcc.  To  the  rule  is  added  a  memorandum  to  the  effect  that "  a  similar 
rule  exists  in  the  Common  Pleas."  It  seems  that  independently  of  any  rule  the 
courts,  out  of  courtesy  the  one  to  the  other,  may  do  all  that  this  rule  prescribes : 

In  re  Collins,  18  C.  B.  272;  In  re ,  1  Ex.  453;  In  re  Smith,  1  B.  <fc  B.  522; 

In  re  Whitehead,  4  M.  .&  G.  168. 

(/)  If  an  attorney  disgrace  himself  by  misconduct,  so  as  to  be  an  unfit  person 
to  practice  as  an  attorney,  he  may  be  struck  off  the  rolls.  In  such  a  case  the 
courts  exercise  a  discretion  as  to  whether  a  man  whom  they  have  formerly 
admitted  is  a  proper  person  to  .be  continued  on  the  roll:  Ex  parte  BrounsaU, 
2Cowp.  829.  An  attorney  convicted  of  a  disgraceful  indictable  offence :  Stephens 
v.  Hill,  1  Dowl.  N.S.  669;  In  re  King,  8  Q.  B.  129;  such  as  larceny:  Ex  parte 
BrounsaU,  2  Cowp.  829 ;  or  of  seditious  practices :  Ex  parte  Frost,  1  Chit.  Rep. 
558,  n  ;  or  of  a  conspiracy  to  extort  money  by  means  qf  libels :  In  re  Hawdone, 
9  Dowl.  P.  C.  970 ;  is  not  a  proper  person  to  be  continued  on  the  rolls  as  an 
attorney ;  but  a  conviction  for  a  conspiracy,  unless  aggravated,  is  not,  it  seems, 
of  sufficient  turpitude  to  justify  the  summary  interference  of  the  court:  Anon. 
1  Dowl.  P.  C.  174;  In  re  King,  8  Q.  B.  129.  If  an  attorney  misconduct  himself 
under  circumstances  affecting  his  professional  character  or  course  of  business  as 
an  attorney,  though  the  circumstances  do  not  constitute  an  indictable  offence, 
such  attorney  may  be  struck  off  the  rolls:  Re  Aitkin,  4  B.  &  Al.  47;  Ex  parte 
Bodenham,  8  A.  &  E.  959 ;  In  re  Smith  and  Henderson,  13  U.  C.  C.  P.  262 ;  In  re 
Wright,  12  C.  B.  N.  S.  705 ;  or  suspended  from  practising  for  a  certain  time ; 
thus,  where  he  sends  a  threatening  letter  to  extort  money :  Bex  v.  Southerton, 
6  East,  126;  or  conceals  himself  to  avoid  service  of  a  rule  for  an  attachment: 

In  re ,  ID.  iS.  529 ;  or  refuses  to  answer  interrogatories'  as  to 

misconduct  imputed  to  him:  Re  Holmes,  12  Jur.  657.  So  an  attorney  may  be 
struck  off  the  rolls  for  irregularities  in  his  articles  of  clerkship  or  admission 
as  an  attorney:  In  re  Holland,  6  0.  S.  441;  but  the  application  to  be  suc- 
cessful must  be  made  within'  twelve  months  from  the  time  of  the  admission  of 
the  attorney  or  enrolment  of  bis  articles:  Con.  Stat.  U.  C.  cap.  56,  s.  19.  The 
summary  interference  of  the  court  is  not  allowed  if  the  matter  of  complaint,  sup- 
posing it  to  be  true,  be  indictable,  especially,  if  the  charge  be  contradicted  on 
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grounds  thereof,  expressed  in  general  terms,  under  the  seal  of  this 
Court  (a)  and  shall  transmit  sueh  certificate  to  each  of  the  other  Supe- 
rior Courts  of  Upper  Canada,  (K)  and  that  this  Court,  on  receipt  of  any 
similar  certificate  from  the  Court  of  Chancery  or  the  Court  of  Common 
Pleas  of  any  attorney  or  solicitor  of  either  of  the  said  Courts  respec- 
tively, having  been  struck  off  the  roll  of  such  Court,  or  prohibited  from 
practising  therein,  shall  thereupon  take  proceedings  for  striking  such 
person,  being  an  attorney  of  this  Court,  from  the  roll  of  attorneys,  or 
for  prohibiting  his  practising  therein,  according  to  the  course  and  prac- 
tice (and  in  like  manner  and  under  like  circumstances)  observed  in 
similar  cases  in  the  Superior  Courts  in  England.  T.  T.  15  Vic.  -Mem. 
A  similar  rule  exists  in  the  Common  Pleas,  (i) 
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TRINITY  TEEM,  20th  VIC,  (j) 

Whereas  the  practice  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas  in  and  for  Upper  Canada  has  been  to  a  great  extent,  super- 
seded or  altered  by  the  Common  Law  Procedure  Act,  1856,  and  it 
is  expedient  that  the  written  rules  of  practice  of  the  said  Courts 
should  be  consolidated :  (&)  It  is  therefore  ordered  that  all  exist- 
ing rules  of  practice  in  either  of  the  said  Courts  in  regard  to  civil 
actions  (F) — save  and  except  as  regards  any  step  or  proceeding  taken 
before  these  rules  came  into  force — shall  be,  from  and  after  the  first 

affidavit:  In  re  Patterson  v.  Miller,  1  U.  C.  Q.  B.  256  ;  or  if  an  action  or  other 
proceeding  in  respect  of  the  same  subject  matter  be  pending  and  undetermined : 
Anon.  5  Jur.  678. 

(g)  This  court :  i.  e  Q.  B. :  see  note  ee  on  preceding  page. 

(A)  i.  e.  Common  Pleas  and  Chancery. 

(t)  The  certificate  should  show  the  grounds  on  which  he  was  struck  off  the 
rolls :  In  re  Tremayne,  1 4  U.  C.  C.  P.  257.  The  application  should  be  for  a  rule 
to  shew  cause,  and  should  not  be  moved  on  the  last  day  of  term :  lb. 

(J)  Here  follow  the  rules  of  practice  framed  by  the  judges  under  C.  L.  P.  Act, 
1$56.  They  are  for  the  most  part  copied  from  the  English  rules  of  Hilary  term, 
1853,  framed  by  the  English  judges  pursuant  to  the  English  C.  L.  P.  Acts. 

(ft)  Written  rules  of  practice,  &o.  The  object  of  these  rules  is  to  repeal  all 
existing  written  rules  of  practice  and  to  consolidate  them — such,  for  example,  as 
our  rules  of  T.  T.  2  Geo.  IV. ;  M.  T.  4  Geo.  IV. ;  H.  T.  7  Geo.  IV. ;  E.  T.  9  Geo. 
IV. ;  H.  T.  10  Geo.  IV. ;  E.  T.  11  Geo.  I V. ;  H.  T.  1  Wm.  IV. ;  T.  T.  3  <fe  4  Wm. 
IV. ;  E.  T.  4  Wm.  IV. ;  T.  T.  6  Wm.  IV. ;  M.  T.  3  Vic. ;  E.  T.  6  Vic. ;  H.  T. 
13  Vic. ;  T.  T.  15  Vic.  Unwritten  rules,  if  any  such  there  be,  remain  in  force, 
except  so  far  as  inconsistent  with  the  rules  here  annotated:  Begg  v.  Forbes, 
;.i3  C.  B.  614. 

{1)  See  Tolson  v.  Bishop  of  Carlisle  et  at,  3  C.  B.  41. 
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day  of  Trinity  Term,  1856,  annulled,  (m)  and  that  the  practice,  to 
be  thenceforth  observed  in  the  said  Courts  with  respect  to  the  mat- 
ters hereafter  mentioned,  shall  be  as  follows,  that  is  to  say:  (n) 

APPEARANCE,  (o) 

1.  (p)  The  clerks  and  deputy  clerks  of  the  Crown  shall  enter,  in 
books  to  be  kept  by  them  for  that  purpose,  (q)  every  appearance  of 
which  a  memorandum  according  to  the  statute  shall  be  delivered  to 
them  respectively,  and  shall  file  such  memorandum  on  the  day  they 
receive  the  same,    (r) 

3.  (s)  If  two  or  more  defendants  in  the  same  action  shall  appear 

(m)  Shall  be  annulled  This  is  a  very  strong  expression.  The  meaning  of  it 
as  used  in  this  order  is  that  all  written  rules  of  practice  in  regard  to  civil  actions 
in  force  when  the  rules  here  annotated  took  effect,  shall  be  made  void  and  of  no 
effect. 

(n)  In  construing  these  rules  of  practice,  the  rules  used  in  the  construction 
of  acts  of  parliament,  so  far  as  applicable,  ought  to  be  applied :  see  Calvert  v. 
Gandy,  14  L.  J.  Cy.  N.S.  141. 

(o)  It  is  the  duty  of  a  defendant  who  has  been  regularly  served  with  process 
to  appear  thereto.  Such  is  the  command  of  the  writ,  viz.  "  that  'within  ten  days 
after  the  service  of  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  do 
Cause  an  appearance  to  be  entered  for  you :"  Sch.  A,  No.  1,0.  L.  P.  Act.  Where 
the  writ,  specially  endorsed,  was  served  on  31st  December,  1856,  and  execution 
in  default  Qf  appearance  issued  on  17th  January,  1857,  held  too  soon,  and  there- 
fore irregular:  Kerr  et  al  v.  Bowie,  3  U.  C.  L.  J.  111.  And  per  judicem,  "The 
summons  was  served  on  31st  December,  and  by  it  the  defendant  was  told  that  he 
must  cause  au  appearance  to  be  entered  for  him  within  ten  days  after  the  service 
of  the  writ,  inclusive  of  the  day  of  such  service.  We  must  therefore  count  31st 
December  as  one  of  the  ten  days,  and  besides  that  day  defendant  had  the  first 
nine  days  of  January  to  enter  his  appearance.  It  would  be  impossible  lo  hold 
that  he  had  the  ten  days,  if  he  were  obliged  to  enter  his  appearance  on  8th 
January  at  latest.  Having,  therefore,  9th  January  as  his  tenth  day,  he  has  all 
that  day  on  which  to  enter  his  appearance,  and  judgment  could  not  be  legally 
signed  on  that  day:"  lb.  In  computing  the  ten  days  for  appearing,  the  day  of 
service  is  reckoned  inclusive,  not  exclusive,  so  that  if  the  writ  be  served  on  Sat- 
urday, judgment  may  be  signed  one  week  from  the  following  Tuesday:  Ross  et  al 
y.  Johnstone  el  al,  4  U.  C  L.J.  21.  A  defendant  by  appearing  not  only  waives 
any  irregularity  in  the  writ,  copy,  or  service,  but  by  so  doing  may  waive  even 
the  total  want  of  a  writ :  see  note  k  to  section  5 1  C.  L.  P.  Act. 

(p)  This  rule  is  original,  but  in  effect  the  same  as  repealed  section  23  of  12 
Vic.  cap.  63. 

(?)  Where  an  appearance  filed  by  defendant  was  by  mistake  indorsed  with 
letters  "  0.  C."  which  misled  the  deputy  Clerk  of  the  Crown,  who  was  also  clerk 
of  the  county  court,  and  caused  him  to  file  the  appearance  among  his  county 
court  papers,  and  plaintiff  finding  no  appearance,  signed  judgment,  the  judgment 
was  set  aside  upon  payment  of  costs  by  defendant :  Dickie  et  al  v.  Elmslie,  3  U 
C.  L.  J.  107. 

(r)  See  section  53,  C.  L.  P.  Act,  and  notes  thereto. 

(t)  Taken  from  Eng.  R.  G.  No.  2  of  H.  T.  1853. 
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by  the  same  attorney  and  at  the  same  time,  (t)  the  names  of  all 
the  defendants  so  appearing  shall  be  inserted  in  one  memorandum  of 
appearance,  (u) 

ATTORNEY  AND  GUARDIAN,   (v) 

3-  (w)  An  attorney  not  entering  an  appearance  in  pursuance  of  hi* 
undertaking,  shall  be  liable  to  an  attachment. 

4.  (x)  No  attorney  shall  be  changed  without  the  order  of  a 
Judge.    O) 

5-  (z)  A  special  admission  of  prochein  amy  or  guardian  to  prose- 
cute or  defend  for  an  infant  shall  not  be  deemed  an  authority  to  prose- 
cute or  defend  in  any  but  the  particular  action  or  actions  specified,  (a) 

(t)  "Where  an  attorney  without  authority  entered  an  appearance  and  defendant 
had  not  received  any  notice  of  the  writ,  on  his  application  the  appearance  and 
all  subsequent  proceedings  were  set  aside :  Wright  et  al  v.  Hull  et  al,  2  Prac. 
R.  26. 

(u)  As  to  the  form  and  mode  of  appearance:  see  section  53,  C.  L.  P.  Act,  and 
notes  thereto. 

(w)  At  one  time  all  appearances  were  in  person,  but  it  is  now  the  practice, 
with  a  few  exceptions,  to  appear  by  attorney. 

(w)  Taken  from  Eng.  R.  G.  Wo.  3  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  31  of  H.  T.  2  Wm.  IV. :  Jervis  N.  R.  66.  An  attorney  by  accepting 
service  of  a  writ  of  summons  undertakes  to  enter  an  appearance  for  defendant: 
Starratt  v.  Manning,  3  U.  C.  L.  J.  10.  Where  an  attorney  undertakes  to  appear, 
the  court  will  compel  him  to  do  so  although  imposed  upon  when  he  gave  the 
undertaking:  Lorymer  v.  HolUster,  2  Str.  693.  The  appearance  must  be  in.a 
manner  agreeable  to  the  situation  of  the  defendant;  thus,  if  the  defendant  be.an 
infant,  the  appearance  must  be  by  guardian:  Slrattony.  Burgis,  1  Str.  114.  The 
punishment  for  non-appearance  after  an  undertaking  to  appear  is,  as  ordered  by 
this  rule,  attaehment.  Before,  however,  moving  for  the  attachment,  a  request 
should  be  made  of  the  attorney  to  enter  the  appearance:  Jacobs  v.  Magnay, 
1  Jur.  326.  It  seems  the  undertaking  need  not  be  in  writing:.  Anon.  3,  Chit.  R. 
86;  Lorymer  v.  HolUster,  2  Str.  693. 

(x)  Taken  from  R.  G.  No.  4  of  H.  T.  1853. 

(y)  This  rule,  it  is  apprehended,  only  applies  •  where  the  attorney  acting  has 
authority  to  do  so,  and  his  authority  has  not  expired :  see  Doe  d.  Bloomer  et  al 
v.  Bransom,  6  Dowl.  P  C.  490;  May  v.  Pike,  lb  6&*];  and  does  not  apply  where 
a  party  defends  in  person  and  afterwards  appears  by  attorney:  Jones  v.  King, 
5  D.  &  L.  412;  Kerrison  v.  Wattingborough,  5  Dowl.  P.  C.  664.  An  order  under 
this  section  has  beec  granted  without  an  affidavit :  In  re  Olasse  v.  Glasse,  2  U. 
C.  L.  J.  213. 

(z)  Taken  from  Eng.  R.  G.  No.  6  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  2  of  H.  T.  2  Wm.  IV. :  Jerv.  N.  R.  57. 

(a)  In  the  English  court  of  Common  Pleas  the  admission  was  special  to  prose- 
cute or  defend  a  particular  action,  or  general  to  prosecute  and  defend  all  actions 
whatsoever ;  but  it  was  said  that  the  practice  of  the  English  court  of  King's 
Bench,  to  which  the  practice  of  our  Queen's  Bench  was  made  to  conform,  a 
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JOINDER  OF  PARTIES.  (5) 

6.  (c)  Whenever  a  plaintiff  shall  amend  the  writ  after  notice  by  the 
defendant,  or  a  plea  in  abatement  of  a  non-joinder,  (rf)  by  virtue  of 
the  Common  Law  Procedure  Act,  1856,  section  69,  (e)  he  shall  file  a 
consent  in  writing  of  the  party  or  parties  whose  name  or  names  are  to 
be  added,  (/)  together  with  an  affidavit  of  the  handwriting,  and  give 
notice  thereof  to  the  defendant,  unless  the  filing  of  such  consent  be 
dispensed  with  by  order  of  the  Court  or  a  Judge.  (<?) 

PLEADINGS,  (h) 

7.  00  No  side  bar  rule  for  time  to  declare  shall  be  granted.  (_/) 
8-  (&)  The  defendant  shall  not  be  at  liberty  to  waive  his  plea,  or 

enter  a  relicta  verificatione,  (7)  after  a  demurrer,  without  leave  of  the 
Court  or  of  a  Judge,  unless  by  consent  of  the  plaintiff  or  his  attorney. 

special  admission  would  be  sufficient  in  all  actions:  Archer  v.  Frowde,  1  Str. 
S05 ;  Jervis  N.  R.  57.  In  the  rule  here  annotated  the  practice  of  the  Common 
Pleas  has  been  adopted. 

(6)  A  consideration  of  the  right  of  two  or  more  persons  to  be  joined  as  plain- 
tiffs, or  the  liability  of  two  or  more  persons  to  be  joined  as  defendants  in  an 
action  either  upon  contract  or  for  tort,  often  presents  questions  of  great  nicety. 
The  subject  is  discussed  in  sections  63  and  64,  C.  L.  P.  Act,  and  notes  thereto. 

(c)  Taken  from  Eng.  R.  G.  No.  6  of  H.  T.  1853. 

(rf)  As  to  pleas  in  abatement :  see  note  w  to  section  67,  C.  L.  P.  Act. 

(«)  As  to  when  and  under  what  circumstances  the  amendments  may  be  made: 
•ee  notes  %  to  section  67  C.  L.  P.  Act. 

(/)  The  consent  may  be  in  this  form — "  Title  of  court  and  cause.  I  consent 
to  be  joined  as  a  defendant  in  the  above  cause  together  with  the  above-named 
defendant.     Dated,"  (fee. 

(g)  Relative  powers :  see  note  to  to  section  48,  C.  L.  P.  Act. 

(ft)  See  C.  L.  P.  Act,  section  90  et  seq.  and  notes  thereto. 

(t)  Taken  from  Eng.  R.  G.  No.  7  of  H.  T.  1853. 

(/I  It  is  necessary  for  a  plaintiff  liable  to  judgment  of  non  pros,  and  desiring 
further  time  to  declare,  to  make  application  to  a  judge  in  chambers  for  that 
purpose. 

(k)  Taken  from  Eng.  R.  G.  No.  8  of  H.  T.  1853.  This  rule,  so  far  as  it  pre- 
vents a  defendant  waiving  his  plea  after  demurrer  without  leave,  is  a  re-enact- 
ment of  Eng.  R.  G.  No.  46  of  H.  T.  2  Wm.  IV.  Jervis  N.  R.  71,  from  which  our 
old  rule  No.  11  of  E.  T.  5  Vie.  Cam.  R.  22,  was  copied. 

(I)  In  the  Common  Pleas  and  Exchequer  of  England  the  defendant  could  not 
waive  his  pleai  Chit.  Prac.  136;  but  in  the  King's  Bench  it  was  necessary  to 
rule  the  defendant  to  abide  by  his  plea,  which  occasioned  delay  and  expense, 
and  afforded  an  opportunity  to  plead  sham  pleas:  Jervis  N.  R.  71.  Our  prac- 
tice being  that  of  the  King's  Bench,  the  object  of  our  rule  11  of  E.  T.  5  Vic.  and 
of  the  rule  here  annotated,  is  to  put  an  end  to  the  practice  of  defendants  plead-- 
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9.  (m)  In  case  the  time  for  pleading  to  any  declaration  or  for  an- 
swering any  pleading,  shall  not  have  expired  before  the  first  day  of 
July  in  any  year,  the  party  called  upon  to  plead,  reply,  &c,  shall  have 
the  same  number  of  days  for  that  purpose  after  the  twenty-first  day  of 
August,  (n)  as  if  the  declaration  or  preceding  pleading  had  been  deli- 
vered or  filed  on  the  twenty-first  day  of  August,  (o) 

1©.  (p~)  When  a  defendant  shall  plead  a  plea  of  judgment  recovered, 
he  shall  in  the  margin  of  such  plea  state  the  date  of  such  judgment, 
and  if  such  judgment  shall  be  in  a  court  of  record,  the  number  of  the 
roll  (if  any)  on  which  such  proceedings  are  entered,  and  in  default  of 
his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for 
want  of  a  plea,  (g)  and  in  case  the  same  be  falsely  stated  by  the  defen- 

ing,  and  often  purposely  so,  a  bad  plea,  -which  on  being  demurred  to,  he  could 
withdraw  by  entering  a  relicta  verificalione,  and  upon  which  he  would  not  have 
to  pay  any  costs  unless  the  plaintiff  afterwards  got  judgment  in  the  action,  when 
they  would  be  allowed  to  him  as  costs  in  the  cause.  Such  cannot  now  be  done 
"  without  leave  of  the  court  or  of  a  judge,  unless  by  consent  of  the  plaintiff  or 
his  attorney:  see  Davidson  v.  Bohn,  6  C.  B.  170;  see  further  Cooper  v.  Painter, 
13  M.  <&  W.  734,  u.  The  application  to  withdraw  one  plea  and  plead  another,  if 
made  bona  fide  and  appearing  to  be  reasonable,  will  be  granted  at  any  stage  of 
the  cause:  Free  v.  Hawkins,  7  Taunt.  278.  It  is  usual,  however,  for  the  court 
or  judge  to  impose  terms,  such  as  short  notice  of  trial,  &c. :  Taylor  v.  Joddrell, 
1  Wils.  254;  Wilkes  v.  Wood.  2  Wils.  204.  It  seems  that  if  a  defendant  without 
leave,  in  violation  of  this  rule,  withdraw  his  plea,  plaintiff  may  sign  judgment: 
Palmer  y.  Dixon,  SD.4B.  623. 

(m)  Taken,  with  modifications,  from  Eng.  R.  G.  No.  9  of  H.  T.  1853,  the 
•origin  of  which  is  Eng.  R.  G.  No.  12  of  M.  T.  3  Wm.  IV :  Jervis  N.  E.  97. 

(n)  See  section  59  C.  L.  P.  Act. 

(o)  This  rule  applies  as  well  where  a  defendant  has  further  time  to  plead, 
which  does  not  expire  before  the  commencement  of  vacation,  as  where  the 
original  time  to  plead  does  not  so  expire :  Wilson  et  al  v.  Bradslocke,  2  Dowl. 
P.  C.  416 ;  Trinder  v.  Smedley,  3  Dowl.  P.  C.  87.  If  the  time  for  pleading  expire 
before  1st  July,  plaintiff  may  sign  judgment  whenever  he  chooses  afterwards; 
but  if  it  expire  on  1st  July,  he  cannot  sign  judgment  until  the  expiration  oj  the 
time  limited  for  pleading  after  vacation  :  Morris  v.  Hancock,  1  Dowl.  N.S.  320] 
Savery  v.  Lister,  6  D  &  L.  257  ;  Severin  v.  Leicester,  12  Q.  B.  949.  A  plea  filed 
or  served  between  1st  July  and  21st  August  is  a  nullity :  Mills  v.  Brown,  9  Dowl. 
151.  So  if  30th  June  be  a  Saturday,  and  a  plea  be  filed  and  served  after  three 
o'clock  on  that  day,  it  will  be  considered  as  filed  and  served  on  2nd  July  and  so 
a  nullity  :  see  Sharp  v.  Hoe,  1  H.  dc  N.  496  ;  and  R.  G.  Pr.  135. 

(p)  Taken  from  Eng.  R.  G.  No.  10  of  H.  T.  1853,  the  origin  of  which  was 
R.  G.  No.  8  of  4  Wm.  IV:  Jervis  N.  R.  107. 

(?)  This  rule  does  not  seem  to  apply  to  a  nlea  by  an  executor  of  a  judgment 
recovered,  for  that  is  in  effect  only  a  plea  of  plene  administravit :  Power  v.  Fry, 
3  Dowl.  P.  C.  140.  Indeed  it  is  known  that  the  rule  when  first  passed  was  only 
intended  to  apply  to  the  usual  sham  plea  of  a  judgment  recovered  by  plaintiff 
against  defendant  for  the  same  demand:  Brokens/iir  v.  Monger,  9  M.  &  W.  112, 
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dant,  the  plaintiff,  on  producing  a  certificate  from  the  proper  officer  or 
person  having  the  custody  of  the  records  or  proceedings  of  the  court 
where  such  judgment  is  alleged  to  have  been  recovered,  that  there  is 
no  such  record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at 
liberty  to  sign  judgment  as  for  want  of  a  plea. 

PAYMENT  OF  MONET  INTO  COURT,  (r) 

11.  (s)  No  affidavit  shall  be  necessary  to  verify  the  plaintiff's  sig- 
nature to  the  written  authority  to  his  attorney  to  take  money  out  of 
court,  unless  specially  required  by  the  master,  (t) 

13.  (u)  When  money  is  paid  into  court  in  respect  of  any  particular 
sum  or  cause  of  action  in  the  declaration,  and  the  plaintiff  accepts  the 
same  in  satisfaction,  the  plaintiff,  when  the  costs  of  the  cause  are 
taxed,  shall  be  entitled  to  the  costs  of  the  cause  in  respect  of  that  part 
of  his  claim  so  satisfied,  up  to  the  time  the  money  is  so  paid  in  and 
taken  out,  whatever  may  be  the  result  of  any  issue  or  issues,  in  respect 
of  other  causes  of  action ;  (y~)  and  if  the  defendant  succeeds  in  defeat- 

per  Parke,  B.  It  does  not  apply  to  a  plea  that  a  cause  of  action  was  set  off  in  a 
previous  action:  lb.  111. 

(r)  As  to  when  and  under  what  circumstances  money  may  be  paid  into  Court 
see  section  99  C.  L.  P.  Act,  and  notes  thereto.  And  as  to  the  effect  thereof,  see 
notes  to  section  102  C.  L.  P.  Act. 

(s)  Taken  from  Eng.  R.  G.  No.  11  of  H.  T.  1853. 

(t)  This  it  is  believed  was  the  well  understood  practice  before  this  rule 
was  made. 

(«)  Taken  from  Eng.  R.  G.  No.  12  of  H.  T.  1S53. 

(v)  Hitherto  when  money  was  paid  into  court  in  satisfaction  of  part  only  of 
plaintiffs  demand,  there  being  other  issue3  upon  which  the  parties  were  pro- 
ceeding to  trial,  plaintiff  was  not  held  upon  taking  the  amount  out  of  court  to 
be  entitled  to  costs :  Cauty  v.  Gyll,  4  M.  &  G.  907.  In  general,  where  plaintiff 
replies  by  accepting  the  sum  paid  into  court  on  a  specific  plea,  he  is  entitled  to 
his  costs  of  suit  (section  102  of  C.  L.  P.  Act)  on  that  plea,  whatever  becomes  of 
the  other  issue  or  issues,  if  others  there  be :  Rumbelow  v.  Wlialley,  16  Q.  B.  397. 
So  plaintiff  is  entitled  to  the  general  costs  of  the  cause  when  defendant  pays 
money  into  court  on  a  new  assignment  and  it  is  accepted :  Benn  v.  Bateman, 
8  M.  &  W.  666.  A  plaintiff  brought  an  action  for  £12  5s.  7-£d.  for  goods  sold 
and  delivered.  The  defendant  paid  £10  on  account,  and  before  declaration  took 
out  a  summons  calling  on  the  plaintiff  to  show  cause  why  the  proceedings 
should  not  be  stayed  'on  payment  of  the  further  sum  of  6s.  4-Jd.  and  costs.  The 
plaintiff  claiming  more,  no  order  was  made.  A  declaration  was  afterwards  deli 
vered,  and  the  defendant  paid  7s.  into  court,  which  plaintiff  accepted.  Held, 
dissentiente  Cresswell,  J.,  that  the  plaintiff's  acceptance  of  7s.  after  his  refusal  of 
6s.  4^d.  did  not  disentitle  him  to  the  costs  incurred  subsequently  to  the  offer : 
Shaw  v.  Hughes,  15  C.  B.  660.  To  an  action  for  more  than  £20,  defendant  paid 
into  court  a  less  sum  than  £20,  which  plaintiff  took  out  in  full  satisfaction,  and 
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inc  the  residueof  the  claim,  he  will  be  entitled  to  the  costs  of  the 
cause  in  respect  of  such  defence  commencing  at  "  Instructions  for 
flea,"  but  not  before. 

13.  (w)  Where  money  is  paid  into  Court  in  several  actions  which, 
are  consolidated,  and  the  plaintiff,  without  taxing  costs,  proceeds  to 
trial  on  one,  and  fails,  he  shall  be  entitled  to  costs  on  the  others,  up  to 
the  time  of  paying  money  into  court,  (x) 

DEMURRER,  (j/) 

14-  (z~)  The  party  demurring  may  give  a  notice  to  the  opposite 
party  to  join  in  demurrer  in  four  days,  (a)  which  notice  may  be 

entered  a  nolle  prosequi  as  to  the  residue.  Held  that  the  money  so  paid  into 
court  and  taken  out  entitled  plaintiff  tohis  costs  of  suit  without  the  order  of  a 
judge :  Chambers  v.  Wiles,  24  L.  J.  Q.  B.  267.  Where  a  plaintiff  refused  a  sum 
of  money  tendered  through  the  medium  of  a  judge's  summons  in  satisfaction  of 
his  claim,  and  afterwards  took  out  of  court  a  sum  slightly  exceeding  that  so 
tendered,  his  conduct  was  held  not  to  be  such  prima  facie  evidence  of  oppression 
as  to  deprive  him  of  costs:  Shaw  v.  Hughes,  15  C.  B.  660.  To  inquire  whether 
the  sum  ultimately  accepted  is  substantially  the  sum  which  was  offered  would  be 
to  introduce  in  many  cases  a  very  inconvenient  discussion :  lb.  665,  per  Maule, 
J.  When  money  is  paid  into  court  after  issue  joined  and  plaintiff  elects  to  go 
on  with  the  action  for  the  residue  of  the  claim  and  fails  at  the  trial,  he  is  not 
entitled  on  taxation  of  costs  to  the  costs  of  preparation  for  trial,  even  although 
partly  incurred  before  the  payment  into  court :  Harold  v.  Smith,  5  H.  <fc  N.  381. 

(mj)  Taken  from  Eng.  R.  G.  No.  13  of  H.  T.  1853,  the  origin  of  which  is  Eng. 
R.  G.  No.  104  of  H.  T.  2  Wm.  IT.  Jervis  N.  R.  89,  from  which  our  Rule  No. 
27  of  E.  T.  5  Vic.  Cam.  R.  31,  was  taken. 

(x)  Where  several  actions  are  consolidated,  plaintiff  is  generally  made  to  pay 
the  costs  of  the  application:  see  Cecil  v.  Brigges,  2  T.  R.  639. 

(y)  A  demurrer  in  pleading  is  an  admission  by  one  party  of  the  fact  or  facts 
charged  in  the  pleading  of  his  opponent,  but  referring  the  law  arising  on  such 
fact  or  facts  to  the  judgment  of  the  court.  The  only  cause  of  demurrer  now 
allowable;  is,  that  the  pleading  of  the  Opposite  party  does  not  contain  sufficient 
ground  of  action,  defence,.  &c, ;  C.  L.  P.  Act,  section  120.  Either  party  may 
with  leave  plead  and  demu.r  to  the.  same  pleading  at  the  same  time :  lb.  section 
109.  Where  a  demurrer  was  signed  "  A.  B.  defendant's  attorney,"  A.  B.  being 
both  the  counsel  and  attorney  of  the  defendant,  the  signature  was  considered 
sufficient,. as  the  words."  defendant's  attorney"  might  be  rejected  as  surplusage: 
Zerno'ney.  Raymond,  H..T.  5  Vic.  MS.  R.  <fe  H.  Dig,  "Demurrer,"  7.  However, 
it  is  now  enacted  that  the:  signature  of  counsel  shall  notJ>e  required  to  any 
pleading:  C.  L.  P.  Act,'  section  90.  .  A  demurrer  commencing,  "and  the  defen- 
dant says  that  the  said  declaration  is  not  sufficient  in  law,"  and  then  proceeding 
to  assign  separate  causes  to  each  count,  is  in  form  a  demurrer  to  the  whole 
declaration:  Parrett  Navigation  Co.  v.  Stower  et  al,  6  M.  &  W.  564. 

(s)  TaTjen  from  Eng.  R.  G.  No,  14  of  H.  T.  153,  the  origin  of  which  is  Eng. 
R.  G.  No.  3  of  H.  T.  4  Wm.  IV :  Jervis  N.  R.  106. 

(a)  Neither  party  can  be  compelled  to  join  in  the  demurrer  before  the  expir- 
ation of  the  four  days :  Hall  v.  Popplewell,  6  M.  <fe  W.  341. 
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delivered  separately,   or  endorsed  on   the   demurrer,    (Z>)   otherwise 
judgment,  (c) 

15.  (d!)  No  motion  or  rule  for  a  concilium  shall  be  required,  but 
demurrers  as  well  as  all  special  cases,  (e)  special  verdicts,  (/)  and 
appeals  from  county  courts  (g)  shall  be  set  down  for  argument  at  the 
request  of  either  party  with  the  proper  officer,  (gg)  four  days  before 
the  day  on  which  the  same  are  to  be  argued,  and  notice  thereof  shall 
be  given  forthwith  by  the  party  setting  the  same  down  to  the  opposite 
party.  (K) 

(5)  The  notice  may  be  in  this  form — Title  of  Court  and  Cause.  Take  notice 
that  unless  you  join  in  the  demurrer  in  this  cause  in  four  days'  judgment  will  be 
signed  against  you.     Dated,  &c. 

(c)  If  either  party  obtain  a  rule  which  operates  as  a  stay  of  proceedings 
after  the  time  for  joining  in  demurrer  has  expired,  but  before  judgment  is 
signed,  he  has  the  whole  of  the  day  on  which  the  rule  is  discharged  to  join  in 
the  demurrer:  Vernon  v.  Hodgins,  4  Dowl.  P.  C.  665  ;  Hall  v.  Popplewell,  5  M.  <fc 
W.  341.  In  trespass  the  defendant  pleaded  two  pleas,  upon  one  of  which  the 
plaintiff  joined  issue,  and  replied  to  the  other ;  the  defendant  rejoined  and  the 
plaintiff  demurred  to  the  rejoinder;  the  defendant  did  not  join  in  demurrer,  but 
gave  notice  to  the  plaintiff  that  he  should  take  no  further  steps  in  respect  of  his 
second  plea;  the  court  set  aside  for  irregularity  a  judgment  signed  upon  the 
whole  record:  Hitchcock  v.  Walter,  6  Dowl.  P.O.  457;  see  also  Mclntt/re  v.  Miller 
et  al,  2  D.  &  L.  708. 

(<Z)  Taken  from  Eng.  R  G.  No.  15  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
E.  G.  No.  6  of  H.  T.  4  Win.  IV.  Jervis  N.  R.  106,  with  which  our  old  Rule  No. 
20  of  E.  T.  5  Vic.  Cam.  R.  28  corresponded. 

(e)  As  to  special  cases:  see  notes  to  section  154  of  C.  L.  P.  Act. 

(/)  As  to  special  verdicts:  see  notes  to  section  25  of  the  Ejectment  Act. 

(g)  As  county  court  appeals  must  be  set  down  for  argument  for  the  first  or 
second  paper  days  of  each  term,  snch  day  being  the  first  paper  day  next  after 
the  date  of  the  appeal  bond,  unless  leave  be  granted  by  the  court  upon  special 
affidavit  to  set  it  down  for  a  subsequent  paper  day :  R.  G.  H.  T.  30  Vic.  26  XJ.  C 
Q.  B.  421. 

(gg)  Either  party. may  set  down  a  demurrer  for  argument:  Jones  v.  Dunn, 
1  TJ.  C.  C.  P.  204.  A  demurrer  was  set  down  by  the  plaintiff  before  the  opening 
of  the  court  on  the  first  day  of  Michaelmas  Term  for  argument  on  the  second 
paper  day,  and  afterwards  about  twelve  o'clock  on  the  same  dayit  was  set  down 
by  defendant  for  argument  on  the  first  paper  day.  During  the  same  term  in 
Practice  Court  a  rule  to  strike  out  the  demurrer  entered  by  the  defendant  was 
discharged,  on  the  ground  that  the  plaintiff's  entry  was  improperly  made  before 
the  court  met.  The  court,  however,  heard  the  cause  on  the  day  for  which  it  had 
been  entered  by  the  plaintiff,  holding  that  he  had  a  right  to  set  it  down  before 
the  opening  of  the  court  Moody  v.  Dougall,  3  Prac.  R.  145. 

(h)  The  notice  may  be  in  this  form  —  Title  of  Court  and  Cause.  Take  notice 
that  the  demurrer  to  be  argued  in  this  cause  was  this  day  set  down  for  argu- 
ment for  the  day  of  instant. — In  ordinary  cases  the  notice  should  be  given 
a  sufficient  time  to  enable  the  opposite  party  to  prepare  for  the  argument : 
Britten  v.  Britten  et  al,  2  DowL  P.  C.  239.    Wbere  a  demurrer  is  manifestly  for ' 
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16.  (i)  The  party  whose  pleading  has  been  demurred  to  shall,  with 
his  joinder  in  demurrer,  or  at  any  time  within  the  time  allowed  for 
joining  in  demurrer,  0')  or  within  such  further  time  as  a  judge  on 
application  may  allow,  deliver  to  such  opposite  party  a  notice  in  writing 
of  all  exceptions,  intended  to  be  taken  on  the  argument  to  any  preced- 
ing pleading  of  the  party  demurring,  and  in  default  of  such  notice, 
shall  be  precluded  from  arguing  any  such  exception,  (Jc)  and  all  excep- 
tions whereof  notice  has  been  so  given  shall  be  entered  on  the  demurrer 
books,  to  be  delivered  to  the  judges,  and  if  the  party  setting  down  the 
case  for  argument  shall  omit  to  enter  on  the  demurrer  book  any  excep- 
tion made  by  the  opposite  party,  of  which  he  has  had  due  notice,  the 
court  may,  in  its  discretion,  either  give  judgment  in  favor  of  such 

delay,  the  court  may  allow  it  to  be  set  down  for  argument  even  on  the  laat  day 
of  term:  Wilson  v.  Tucker,  2  Dowl.  P.  C.  83  ;  Cooper  v.  Samkes,  1  C.  &  J.  219. 
The  demurrer  cannot  be  set  down  for  argument  before  the  opposite  party  has 
joined  in  demurrer,  and  consequently  notice  that  the  demurrer  has  been  set 
down  cannot  be  served  at  the  time  of  the  delivery  of  the  joinder  in  demurrer: 
Gibbons  v.  Mottram,  1  D.  &  L.  816 ;  Sail  v.  Popplewell,  5  M.  &  W.  341 ;  Soworth 
v.  Subbersty,  3  Dowl.  P.  C.  457.  Where  a  rule  with  a  stay  of  proceedings  has 
been  taken  out  and  served  to  show  cause  why  a  verdict  rendered  should  not  be 
set  aside  for  irregularity,  a  notice  of  argument  of  demurrer  and  the  setting 
down  the  same  demurrer  subsequent  to  the  rule,  will  be  set  aside  with  costs : 
City  Bank  v.  JEceles,  5  TJ.  C.  Q.  B.  633.  The  demurrers  are  to  be  set  down  for 
argument  "  four  days  before  the  day  on  which  the  same  are  to  be  argued.  This 
apparently  excludes  the  day  on  which  the  argument  is  to  take  place.  But  the 
practice  is  to  include  it  as  one  of  the  four  days. 

(i)  Taken  from  our  Rule  Ho.  27  of  H.  T.  13  Vic. 

(/)  See  R.  G.  pr.  14. 

(k) "After  judgment  has  been  once  given  on  the  record  against  a  defendant 
upon  a  demurrer  to  his  pleas,  and  he  has  been  allowed  to  add  another  plea 
which  when  demurred  to  he  abandons,  he  cannot  be  allowed  on  his  second 
demurrer  to  take  exceptions  to  the  declaration,  the  court  having  already  ad- 
judged it  to  be  good :  Sobson  v.  Wellington  District  Mutual  Mre  Insurance  Co. 
7  U.  C.  Q.  B.  19.  Where  defences  were  severally  pleaded  to  the  several  counts 
of  a  declaration,  and  demurred  to  and  not  supported,  and  on  the  argument  of 
the  demurrer  an  exception  was  taken  to  the  whole  declaration  that  it  was  bad 
for  a  misjoinder  of  counts,  the  first  and  third  counts  being  in  assumpsit  and  the 
third  in  case,  the  court  though  admitting  the  declaration  to  be  bad  for  the 
reason  assigned  would  not  give  judgment .  against  the  plaintiff — the  question 
upon  the  consistency  of  the  declaration  as  a  whole  not  having  been  raised  under 
the  demurrer:  McLeodv.  Eberts  et  al,  lb.  251.  Where  no  notice  of  exceptions 
to  the  declaration  after  demurrer  to  a  plea  is  given,  the  court  will  refuse  to 
entertain  the  exceptions  of  their  own  accord,  unless  the  declaration  shew  that 
on  the  facts  stated  the  plaintiff  really  has  no  ground  of  action :  Shouldice  v. 
Fraser,  lb.  60 ;  see  also  Ferric  et  al  y.'Lockhart,  4  U.  C.  Q.  B.  477.  Where  there 
is  a  demurrer  to  a  plea  and  exceptions  are  taken  to  the  declaration,  if  the 
plaintiff  on  the  argument  abandons  the  demurrer  to  the  plea,  the  court  will  not 
give  judgment  on  the  exceptions:  Martin  v.  Arthur,  16  U.  C.  Q.  B.  483. 
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opposite  party,  or  may  strike  the  case  out  of  the  paper,  and  allow  the 
opposite  party  reasonable  costs  for  attending  to  argue  the  demurrer.  (7) 

17.  (m)  Four  days  (n)  before  the  day  appointed  for  argument,  the 
party  setting  down  the  case  for  argument  (o)  shall  deliver  a  copy  of  the 
demurrer  book,  special  case,  or  special  verdict  to  each  of  the  judges, 
otherwise  the  case  shall  not  be  heard,  (p) 

18.  (<?)  When  there  shall  be  a  demurrer  to  part  only  of  the  declara- 
tion, or  other  subsequent  pleadings,  those  parts  only  of  the  declaration 
and  pleadings  to  which  such  demurrer  relates,  shall  be  copied  into  the 
demurrer  books,  and  if  any  other  parts  shall  be  copied,  the  master 
shall  not  allow  the  costs  thereof  on  taxation,  either  as  between  party 
and  party,  or  as  between  attorney  and  client,  (r) 

CHANGE  OF  VENUE.  («) 

10.  (w)  No  venue  shall,  unless  upon  consent  of  the  parties,  be 

(I)  Uotice  of  exceptions  to  the  declaration  having  been  duly  served  by  the 
defendant  were  omitted  by  the  plaintiff  in  the  demurrer  books  entered  by  him. 
The  court  refused  to  give  judgment  in  favor  of  the  defendant  as  allowed  by  the 
rule  of  court,  the  plea  being  clearly  bad,  but  allowed  the  exceptions  to  be 
argued :  Curry  v.  McLeod,  12  U.  C.  Q.  B.  545.  Semble,  that  such  cases  will  in 
future  be  struck  out  of  the  paper :  lb. 

(m)  Taken  from  our  old  Rule  No.  28  of  H.  T.  13  Vic. 

(n)  Sunday  to  be  included  unless  the  last  of  the  four  days :  Hodgim  v.  Han- 
cock, 14  M.  <fe  W.  120. 

(o)  Either  party  may  in  this  Province  set  down  a  demurrer  for  argument: 
R.  G.  pr.  15.  The  English  practice  is  different :  R.  G.  No.  16  of  H.  T.  1853,  taken 
from  R.  G.  No.  7  of  H.  T.  4  Wm.  IV :  Jervis  N.  R.  107. 

(p)  And  the  demurrer  may  be  struck  out :  Abraham  v.  Cook,  3  Dowl.  P.  C. 
215 ;  Watson  v.  Scarlett,  1  D.  &  L.  810 ;  see  also  Fisher  v.  Snow,  3  Dowl.  P.  C.  27 ; 
Sandall  v.  Bennett,  2  A.  &  E.  204;  Sandhurst  v.  Saynes,  13  "W.  R.  291. 

(?)  Taken  from  Eng.  R.  G.  No.  17  of  H.  T.  1853. 

(r)  The  object  of  this  rule  is  a  good  one,  viz.,  to  save  expense  in  the  copying 
of  unnecessary  pleadings. 

(t)  The  county  where  the  action  is  brought  must  be  specified,  so  that  there 
may  be  process  to  the  sheriff  of  that  county  to  bring  a  jury  to  try  the  cause : 
see  Mostyn  v.  Fabrigas,  1  Cowp.  1 76.  This  county  which  is  made  to  appear  on 
the  face  of  the  declaration  is  called  the  venue  (vkenetium).  If  there  be  good 
reason  for  having  the  trial  in  a  county  other  than  that  specified,  there  must  be 
a  "  change  of  venue."  The  change  is  always  made  "  according  as  it  shall 
appear  to  the  court  or  judge  that  the  cause  may  be  more  conveniently  and  fitly 
tried  in  the  county  in  which  the  cause  of  action  arose,  or  that  in  which  the 
venue  has  been  laid." 

(u)  Taken  in  part  from  Eng.  R.  G.  No.  18  of  H.  T.  1853.  The  rule  applies  to 
actions  commenced  before  the  C.  L.  P.  Act  came  into  force,  when  the  application 
to  change  the  venue  is  made  after  that  time :  Smythe  et  al  v.  Tower,  2  U.  C. 
L.  J.  183. 
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changed,  («)  without  an  order  of  the  court  or  of  a  judge,  made  after  a 
rule  to  show  cause  or  a  judge's  summons;  (w)  'but  such  order  may 
nevertheless  be  made  before  issue  joined  in  those  cases  in  which  it 
could  have  been  so  made  before  this  rule;  (ar)  and  in  all  cases  the 
venue  may  or  may  not  be  changed,  according  as  it  shall  appear  to  the 
court  or  judge,  that  the  cause  maybe  more  conveniently  and  fitly  tried 
in  the  county  in  which  the  cause  of  action  arose,  or  in  that  in  whidh 
the  venue  has  been  laid,   (y) 

PARTICULARS  OP  DEMAND  OR  OP  SET-OFF.  (2) 

3©.  (a)  With  every  declaration  (unless  the  writ  has  been  specially 
endorsed  under  the  provisions  contained  in  the  41st  section  of  the 
Common  Law  Procedure  Act,  1856)  (5)  delivered,  containing  causes 
of  action,  such  as  those  set  forth  in  schedule  B  of  that  Act,  numbered 
from  one  to  eleven  inclusive,  or  of  a  like  nature,  (c)  the  plaintiff  shall 


(»)  The  rule  is  prohibitory.  It  means  that  an  order  to  change  the  venue  shall 
not  be  made  of  course,"  but  only  after  a  summons  to  show  cause :  Begg  v.  Forbes 
et  al,  13  C.  B.  616,  per  Maule,  J. 

(w)  Formerly  there  were  oases  in  which  defendant'might  change  the  venue  as 
a  matter  of  course,  reserving  to  plaintiff  the  right  to  bring  it  back  upon  under- 
taking to  give  material  evidence.  Now,  to  prevent  the  delays  arising  from  such 
a  practice,  no  change  can  be  made  without  the  knowledge  of  plaintiff,  and  then 
only  after  an  opportunity  afforded  him  to  show  cause.  As  to  when,  in  an  appli- 
cation to  change  the.  venue,  a  common  affidavit  is  sufficient  and  when  a  special 
affidavit  is  required:  see  note  h  to  section  89,  C.  L.  P.  Act. 

(x)  It  is  a  common  practice  to  impose  terms  when  granting  the  application,  so 
as  to  protect  plaintiff  from  disadvantageous  results :  Bowring  v.  Bignold,  1  Dowl. 
P.  C.  685  ;    Keys  v.  Smith,  10  Bing.  1 ;  Attwood  v.  Ridley  el  al,  2  M.  <fc  G.  893; 

■  see  further  note  h  to  section  89,  C.  L.  P.  Act. 

(y)  An  order  to  change  the  venue  was  refused  when  applied  for  on  the  com- 
mon affidavit,  though  defendant  had  proceeded  by  summons  in  a  case  where 
<plaintiff  showed  that  he  could  give  evidence  in  the  county  where  the  venue  was 
laid,  and  defendant  did  not  show  any  special  circumstances  for  a  change:  Car- 
ruihers  v.  Dickey,  2  U.  C.  L.  J.  185.  The  practice  is  now  to  change  the  venue 
to  the  county  where  it  can  be  most  conveniently  tried:  see  note  A  to  section  89, 
C.  L.  P.  Act. 

(z)  The  object  of  particulars  of  demand  or  of  set-off  is  to  explain  respectively 
the  declaration  and  plea,  where,  by  reason  of  generality,  the  exact  demand-or 
defence  is  doubtful.  Hence  particulars  are  more  especially  required  when  the 
declaration  is  on  the  common  Counts.  It  would  seem  that  courts  of  common 
law,  independently  of  any  statute  or  rule,  have  power  to  order  particulars  of 
demand  and  of  set-off:  Bulnois  v.  Mackenzie,  4  Bing.  N.  C.  132,  per  Tindal,  C.  J. 

(a)  Taken  from  Eng.  E.  G.  No.  19  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  6  of  T.  T.  1  Wm.  IV.  Jervis  N.  R.  43,  with  which  our  old  Rule  No.  7 
of  E.  T.  6  Vie.  corresponded:  Cam.  R.  19. 

(4)  Now  section  15  of  C.  L.  P.  Act,  which  see,  and  notes  thereto. 

(c)  i.  e.  Common  counts  or  counts  of  a  like  nature.     It  may,  however,  be  laid 

■  down  as  a  rule  that  although  the  declaration  contain  only  special  counts,  yet 
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deliver  full  particulars  of  his  demand  under  such  claim,  where  such 
particulars  can  be  comprised  within  three  folios,  and  where  the  same 
cannot  be  comprised  within  three  folios,  he  shall  deliver  such  a  state- 
ment of  the  nature  of  his  claim,  and  the  amount  of  the  sum  or  balance 
■which  he  claims  to  be  due,  as  may  be  comprised  within  that  number  of 
folios;  (d)  and  with  every  plea  of  set-off  containing  claims  of  a  similar 
nature  as  those  in  respect  of  which  a  plaintiff  is  required  to  deliver 
particulars,  the  defendant  shall,  in  like  manner,  deliver  particulars  of 
his  set-off;  (e)  and  to  secure  the  delivery  of  particulars  in  till  such 
cases,  it  is  ordered  that,  if  any  such  declaration  shall  be  delivered}  or 
if  any  plea  of  set-off  shall  be  delivered  without  such  particulars  or 
such  statement  as  aforesaid,  and  a  judge  shall  afterwards  order  a  deli- 
very of  particulars,  the  plaintiff  or  defendant,  as  the  case  may  be,  shall 
not  be  allowed  any  costs  in  respect  of  any  summons,  for  the  purpose 
of  obtaining  such  order,  ML  of  the  particulars  he  may  afterwards 
deliver,  (/)  and  a  copy  of  me  particulars  of  the  demand  and  set-off 

where  the  cause  of  action  is  not  fully  and  specifically  disclosed  in  the  declara- 
tion, and  whenever  it  appears  necessary  for  the  furtherance  of  justice  that  the 
defendant  should  have  some  more  specific  information,  particulars  will  be 
ordered  to  be  given  and  the  proceedings  in  the  mean  time  stayed.  Thus  in  an 
action  for  not  repairing,  particulars  of  non-repair  may  be  ordered :  Sowter  v. 
Bitcheoclc,  5  Dowl.  P.  C.  724;  see  also  Roberts  v.  Rowlands,  3  H.  &  W.  543.  Bat 
in  an  action  for  the  breach  of  the  warranty  of  a  horBe,  an  order  for  particulars 
of  the  unsoundness  was  refused:  Pylie  v  Stephen,  8  Dowl.  P.  C.  771.  In  actions 
for  torts  or  wrongs  unconnected  with  contract  the  practice  is  in  general  to 
refuse  particulars,  but  under  certain  circumstances  even  in  these  actions  parti- 
culars have  been  ordered:  see  Ives  v.  Calvin,  1  Cham.  R.  8.  Thus  particulars 
have  been  ordered  in  an  action  for  injury  to  the  person  by  negligent  driving: 
Wicks  v.  Macnamara  et  al,  3  H,  &  N.  568. 

(d)  Notwithstanding  this  rule,  when  plaintiff  made  a  statement  of  his  claim, 
averring  that  particulars  exceeded  three  folios,  a  judge  in  chambers  ordered 
further  and  better  particulars.  The  rule  does  not  debar  a  judge  from  ordering 
such  particulars  as  he  sees  fit :  Sail  v.  Bowes,  2  TJ.  C.  L.  J.  208. 

(e)  Particulars  ordered  of  a  plea  of  fraud:  MeOreiaht  O.M.  v.  Stevens,  31  L.  J. 
Ex.  455.  So  where  in  an  insurance  case  the  plea  simply  alleged  that  the  pro- 
posal which  was  the  basis  of  the  policy  was  untrue :  Marshall  v.  T/ie  Emperor 
Life  Assurance  Society,  L.  R.  1  Q.  B.  35.  A  judge's  order  requiring  the  defen- 
dant to  deliver  a  particular  of  his  setoff,  and  ordering  "  that  in  default  thereof 
defendant  shall  be  precluded  from  giving  evidence  in  support  of  such  set-off  on 
the  trial,"  was  held  to  render  the  evidence  inadmissible  at  the  trial:  Swain  et  al 
v.  Roberts,  1  Moo.  &  R.  452.  Where  particulars  are  delivered  but  not  under  a 
judge's  order  it  is  no  objection  to  the  use  of  them  that  they  are  headed  in  a  dif- 
ferent court  from  that  in  which  the  action  is  brought:  Lewis  v.  ffilton,  5  Dowl. 
P.  C.  267. 

(/)  This  rule  is  not  compulsory  upon  the  plaintiff.  The  only  consequence  of 
disobeying  the  rule  is  that  mentioned  in  it,  viz.,  that  plaintiff  will  not  be  allowed 
costs  in  respect  of  .particulars  afterwards  delivered:  Jervis  N.  R.  43,  note  a.    A 
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shall  be  annexed  by  the  plaintiff's  attorney  to  every  record  at  the  time 
it  is  entered  for  trial  with  the  proper  officer.  (g~) 

31.  (K)  A  summons  for  particulars  and  order  thereon,  may  be 
obtained  by  a  defendant  before  appearance,  (i)  and  may  be  made,  if 
the  judge  think  fit,  without  the  production  of  any  affidavit.  (J) 

22.  (7s)  A  defendant  shall  be  allowed  the  same  time  for  pleading, 
after  the  delivery  of  particulars,  under  a  judge's  order,  which  he  had 
at  the  return  of  the  summons,  (I)  unless  otherwise  provided  for  in 
such  order. 

SECURITY  FOE  COSTS,  (m) 


judgment  of  rum  pros,  cannot  it  seems  be  signed  for  disobedience :  Sutton  v. 
Clarke,  1  Dowl.  P.  C.  259.  Unless  an  order  for  particulars  be  expressly  made 
with  a  stay  of  proceedings,  it  does  not  so  operate :  Doe  d.  Roberts  et  al  v.  Hoe, 
13  M.  &  W.  691;  and  defendant  cannot,  at  least  until  the  .order  is  rescinded, 
sign  judgment  of  non  pros. :  Burgess  v.  Swayne,  7  B.  <fe  C.  486  ;  Sutton  v.  Clarke, 
1  iJowl.  P.  C.  259;  Somers  v.  King,  7  D.  &  R.  125.  The  court  cannot  compel  a 
plaintiff  to  deliver  his  particalars :  Kirby  v.  Snowden,  4  Dowl.  P.  C  191. 

(g)  Annexing  the  particulars  to  the  record  dispenses  with  the  necessity  of 
proof  of  delivery :  Macarlhy  v.  Smith,  8  Bing.  145.  If  the  plaintiff  annex  to  the 
record  particulars  varying  from  those  delivered,  and  the  defendant  is  prepared 
at  the  trial  to  prove  the  delivery,  plaintiff  may  be  non-suited :  Morgan  v.  Harris, 
1  Dowl.  P.  C.  570.  Defendant  if  not  prepared  with  such  proof  may  be  entitled 
to  a  new  trial :  lb. ;  and  plaintiff's  attorney  be  made  to  pay  the  costs  of  the 
former  trial :  lb. 

(h)  Taken  from  Eng.  R.  G.  No.  20  of  H.T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  47  of  H.  T.  2  Wm.  IV  ■  Jervis  N.  R.  71. 

(i)  The  order  is  generally  obtained  before  plea  pleaded,  but  may  under  special 
circumstances  be  obtained  afterwards.  The  order  when  obtained  is  to  the  effect 
that  plaintiff's  attorney  or  agent  shall  deliver  to  the  defendant's  attorney  or 
agent  the  particulars  required,  and  that  in  the  mean  time  all  further  proceedings 
be  stayed. 

(/)  The  affidavit  is  however  usually  required. 

(*)  Taken  from  Eng.  R.  G.  No.  21  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  48  of  H.  T.  2  Wm.  IV :  Jervis  N.  R.  72. 

(I)  Some  of  the  judges  in  England  adopted  the  practice  of  directing  the  parti- 
culars to  be  delivered  within  a  certain  time.  They  had  no  power  to  do  this,  for 
the  court  cannot  by  rule  or  order  compel  the  plaintiff  to  deliver  his  particulars: 
Kirby  v.  Snowdon,  4  Dowl.  P.  C.  191 ;  Jervis  N.  R.  72  note  a.  The  only  conse- 
quence of  his  non-compliance  with  the  order  for  particulars  is  the  delay  of  his 
suit :  lb. 

(m)  The  application  for  security  for  costs  is  in  general  one  in  the  discretion 
of  the  court  or  a  judge:  McCullock  v.  Robinson,  2  B.  &  P.  N.  R.  352  ;  Fletcher 
v.  Lew,  5  N.  &  M.  35 1 ;  Roper  v.  Phillips,  3  M.  &  R.  84 ;  Bristowe  v.  Need, 
horn,  2  Dowl.  N.S.  658.  Security  may  be  ordered  where  the  plaintiff  is  an 
infant  or  other  irresponsible  person:  Doe  d.  Selby  v.  Alston,  1  T.  R.  491,  per 
Buller,  J. :  Van  Winkle  v.  Chaplin,  2  Ch.  Cham.  R.  98 ;  Slinson  v.  Martin,  lb. 
86 ;  Leishman  v.  Eastwood,  lb.  88 ;  Lees  v.  Smith,  5  H.  &  N.  632 ;  or  where 
the  plaintiff,  whether  suing  in  his  own  right  or  in  right  of  another,  permanently 
resides  out  of  the  jurisdiction  of  the  court :  Lloyd  v.  Dams,  1  Tyr.  533 ;  Pray 
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et  al  t.  Edie,  1  T.  R.  267 ;  Fitzgerald  v.  Wkitmore,  lb.  362 ;  Chevalier  et  al  v. 
Finnis,  1  B.  &  B.  2'?'?;  Chamberlain  v.  Chamberlain,  1  Dowl.  P.  C.  366;  Baker  t. 
Eargreaves,  6  T.  E.  597  ;  DeMarneffe  v.  Jackson,  13  Price  603 ;  Baxter  r.  Mor- 
gan, 6  Taunt.  379 ;  Eenschen  v.  Garvis,  2  H.  Bl.  383 ;  .Foss  v.  Wagner,  2  Dowl. 
P.  C.  499 ;  Sryan  t.  Ejector,  Ir.  T.  R.  385 ;  Drummond  t.  Tillinghist,  16  Q.  B. 
740;  Youdev.  Toude,  3  A.  <fc  E.  311;  Mahony  v.  Kelcher,  6  Ir.  Jur.  O.S.  235; 
Eabgood  et  ux.  v.  Paul,  8  Ir.  C.  L.  R.  App.  xxxiii. ;  and  this  although  the  action 
be  directed  to  be  tried  by  a  court  of  equity :  Lilly  v.  Stafford,  3  Ir.  L.  R.  300 ; 
and  on  such  an  application  the  court  is  bound  to  take  judicial  notice  of  the  terri- 
torial divisions  of  the  Province:  McDonald  v.  Dicarie,  1  Ch.  Cham.  R.  34.  If 
plaintiff's  domicile  be  within  the  jurisdiction  of  the  court  temporary  absence  is 
no  ground  for  the  application ;  Kasten  v.  Flaw  et  al,  1  M.  &  P.  30 ;  Henechen  v. 
Garves,  2  H.  Bl.  383 ;  Ford  v.  Boucher,  1  .Hodges,  58  ;  Nelson  v.  Ogle,  2  Taunt. 
253;  Jacobs  v.  Stevenson,  1  B.  &  P.  9S;  Anon.  2  Chit.  152;  Cole  v.  Beale, 
7  Moore,  613;  Boustead  v.  Scott,  2  Dowl.  P.  C.  622,  n;  Frodsham  v.  Myers, 
4  Dowl.  P.  C.  280 ;  LeNormand  v.  Prince  of  Capua,  6  Jur.  64 ;  Fast  v.  Wagner, 
2  Dowl.  P.  C.  499.  There  are  cases  which  show  that  a  plaintiff  who  comes 
within  the  jurisdiction  of  the  court  merely  for  the  purpose  of  attending  to  the 
suit  is  bound  to  give  security  for  costs :  Oliva  v.  Johnson,  5  B.  &  Al.  908 ;  Gill 
v.  Hodgson,  1  Prac.  R.  •  381 ;  Gurney  v.  Key,  3  Dowl.  P.  C.  659.  But  the  weight 
of  authority  seems  to  be  against  ordering  security  in  such  a  case :  Dowling  v. 
Earman  et  al,  8  Dowl.  P.  C.  165;  Tambisco  v.  Pacifico,  7  Ex.  816;  Hawkins  v. 
Paterson  et  al,  3  Prac.  R.  253;  O' Grady  v.  Munro,  7  Grant,  106;  Wilder  v.  Hop- 
kins, 4  Prac.  R.  350 ;  Attain  v.  Chambers,  8  Ir.  C.  L.  R.  App.  vii. ;  Redmond  v. 
Mooney,  7  Ir.  Jur.  N.S.  277 ;  where  the  security  has  been  ordered  and  plaintiff 
afterwards  comes  within  the  jurisdiction  of  the  court  merely  to  get  rid  of  the 
order,  the  court  will  decline  to  interfere:  Marsh  v.  Beard,  1  Ch.  Cham.  R.  390; 
Knott  v.  Fitzgibbon,  4  Ir.  Jur.  O.S.  192.  But  if  the  absence  be  shown  only  to 
have  been  temporary,  or  the  coming  within  the  jurisdiction  to  have  been  with 
an  intention  permanently  to  reside,  relief  may  be  granted;  Harvey  v.  Smith, 
1  Ch.  Cham.  R.  392;  Woodley  v.  Woodley,  3  Ir.  L.  R.  86;  Palmer  v.  Lord  Ash- 
brook,  4  Ir.  Jur.  O.S.  193;  Eyre  v.  Baldwin,  4  Ir.  C.  L.  R.  270.  The  ownership 
of  real  estate  or  other  property  of  a  permanent  character  within  the  Province  is 
in  general  an  answer  to  the  application :  White  v.  White,  1  Ch.  Cham.  R.  48 ; 
Limerick  and  Waterford  Railway  Co.  v.  Eraser,  4  Bing.  394;  Edinburgh  and 
Leith  Railway  Co.  v.  Dawson,  7  Dowl.  P.  C.  573  ;  Kilkenny  and  Great  Southern 
and  Western  Railway  Co.  v.  Feilden  et  al,  6  Ex.  81 ;  Swinbourne  v.  Carter  et  al, 
23  L.  J.  %.  B.  16  ;  Gait  v.  Spenser,  2  Ch.  Cham.  R.  92;  Nagle  v.  Power,  1  Jones 
Ir.  R.  420 ;  Sisson  v.  Cooper,  4  Ir.  L.  R.  401.  Foreign  corporations  are  bound 
to  give  security  for  costs:  Limerick  and  Waterford  Railway  Co.  v.  Eraser, 
4  Bing.  394 ;  Kilkenny  and  Great  Southern  and  Western  Railway  Co.  Y.  Feilden 
el  al,  6  Ex.  81 ;  The  North  American  Colonial  Association  of  Ireland  v.  Archer, 
6  Ir.  L.  R.  509.  So  plaintiffs  living  abroad  under  sentence  of  transporta- 
tion :  Harvey  y.  Jacob,  1  B.  &  Al.  159 ;  Barrett  v.  Power,  9  Ex.  338.  But 
the  court  refused  to  compel  a  prisoner  of  war  suing  for  wages  on  an  English 
ship  to  give  security:  Maria  v.  Hall,  2  B.  &  P.  236.  Though  peers  of  the 
realm  and  foreign  ambassadors  are  exempt  from  the  operation  of  the  rule : 
Earl  Ferrars  v.  Robins,  2  Dowl.  P.  C.  636 ;  Lord  Nugent  v.  Harcourt,  2  Dowl. 
P.  C.  578;  Duke  de  Monlellano  v.  Christin,  5  M.  &  S.  503;  Marquis  of  Done- 
gal v.  Ingram,  3  Ir.  Jur.  O.S.  395;  The  Earl  of  Kingston  v.  Sheehy,  Hay 
&  Jon.  Ir.  R.  358 ;  but  see  Lord  Aldborough  v.  Burton,  2  Mylne  &  K.  401 ; 
foreign  potentates  are  not  so :  Emperor  of  Brazil  y.  Robinson  et  al,  5  Dowl.  P.  C. 
622  ;  King  of  Greece  v.  Wright,  6  Dowl.  P.  C.  12.  The  mere  fact  of  the  plaintiff 
being  an  officer  of  the  service  of  the  crown  is  not  sufficient  to  exempt  him  from 
giving  security  for  costs :  Dickenson  v.  Duffill,  1  Ch.  Cham.  R.  108.  It  must  be 
shewn  that  his  domicile  is  within  the  jurisdiction,  and  that  his  absence  in  the 
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service  of  the  crown  is  compulsory:  Chappell  v.  Watts,  2  E.  &  E.  879;  Oar- 
wood  v.  Bradburn,  9  Dowl.  P.  C.  1031 ;  Whittall  y.  Campbell,  5  H.  <fc  N.  601 ; 
Miller  y.  Young,  1  Ir.  L.  Rec.  O.S.  338;  Dawes  v.  Magraih,  3  Ir.  I,.  Eec. 
O.S.  30;  Thorpe  y.  Murphy,  10  Ir.  L.  R.  332,  Perry  v.  Maloney,  Bl.  D;  <&  0. 
Ir.  R.  257.  The  foreign  master  of  a  foreign  ship  trading  to  and  from  Eng- 
land held  bound  to  give  security :  Nylander  y.  Barnes,  6  H.  &  N\  509 ;  see 
further:  Keller  y.  Slattery,  Hay  <fe  Jon.  Ir.  R.  577 ;  Kerry.  Perry,  6  Ir.  Jur. 
N.S.  239.  Where  plaintiff  is  resident  within  the  jurisdiction  of  the  court, 
mere  poverty  or  insolvency  is  not  of  itself  any  ground  for  asking  for  security: 
Gregory  q.  t.  v.  Ehiidge,  2  Dowl.  P.  0.  259;  Ross  y.  Jacques,  8  M.  &  W.  135';. 
Armitage  v.  Grafton,  10  Jur.  377 ;  Mylett  v.  Mucker,  5  Dowl.  P.  C.  647 ;  Pent- 
land  v.  Carroll,  1  Hud.  &  Br.  Ir.  R.  332;  Field  q.  t.  v.  Carron,  2  H.  Bl.  27; 
Golding  q.  t.y.  Barlow,  1  Cowp.  24;  Evans  v.  Reily,  Jones  &  Car.  Ir.  R.  152; 
Arbuthnot  y,  Leslie,  Hay  &  Jon.  Ir.  R.  191;  McCaffrey  v.  Brennan,  10  Ir.  C. 
L.  R.  159;  Sutton  y.  Purdon,  1  Ir.  Jur.  N.S.  324;  Stead  y.  Williams  et  alr 
5  C.  B.  528.  But  see  Eng.  Stat.  30  &  31  Vic.  cap.  142,  s.  10,  and  Wood 
et  al  y.  Riley,  L.  R.  3  C.  P.  26,  and  Kimbray  y.  Draper,  L.  R.  3  Q.  B.  160, 
decided  therennder.  Where  the  plaintiff,  being  insolvent,  has  assigned  the- 
debt  for  which  the  action  is  brought,  and  is  suing  for  the  benefit  of  the 
assignee,  security  may  be  ordered:  Goatley  y.  Emmott,  15  (i.  B.  291;  Reid 
v.  deal,  1  Cham.  R.  128;  Coatsworth  y.  Wellington,  11  Ir.  L.  R.  54.  The 
mere  fact  that  the  plaintiff  is  a  nominal  plaintiff,  unless  insolvent,  is  not 
sufficient:  Larssen  v.  The  Monmouthshire  Railway  and  Canal  Co.  16  L.  T.  N.S. 
289.  Where  the  plaintiff  is  an  official  assignee,  and  as  such  bound  to  collect 
the  accounts  for  the  benefit  of  the  estate,  security  will  not  be  required :  Den- 
ston  y.  Ashton  et  al,  L.  R.  4  Q.  B.  590.  If  there  be  no  assets,  and  the  assignee 
is  suing  for  his  own  benefit,  the  rule  is  different-:  Mason  v.  Jeffrey,  1  Ch.  Cham. 
R.  379.  Security  not  ordered  in  an  action  by  two  executors,  one  of  whom  was 
insolvent  and  the  other  out  of  the  jurisdiction :  Sylces  et  al  v.  Sykes  et  al,  L.  R. 
4  C.  P.  645;  see. further  McConmll  y.  Johnston,  1  East.  431;  Acton  y.  Grant, 
12  Ir.  L.  R.  358 ;  Smith  y.  Saridford,  3  Ir.  Jur.  O.S.  253.  In  an  action  by  hus- 
band and  wife  for  personal  injury  to  the  wife,  plaintiff,  resident  abroad,  was 
required  to  give  security,  although  his  wife  was  within  the  jurisdiction  of  the 
court :  Hanmer  et  ux.  y.  Mangles,  12  M.  <fc  W.  313.  It  was  at  one  time  held  that 
except  in  ejectment  there  was  no  power  to  compel  a  plaintiff  in  a  second  suit  to 
give  security  to  pay  the  costs  of  the  former  suit :  Danvers  y.  Morgan,  1 7  C.  B. 
530 ;  Prowse  y.  Loxdale,  3  B.  <fe  S.  896 ;  Cobbett  v.  Warner,  L.  R.  2  Q.  B.  108. 
But  as  the  law  on  the  point  was  not  free  from  donbt:  see  Eoare  y.  Dixon,  1  C. 
B.  164;  Follis  y.  Todd,  1  Ch.  Cham.  R.  288;  it  is  now  expressly  provided  that 
6ecm-ity  for  costs  may  be  granted  to  the  defendant  or  applicant  in  any  suit  or 
proceeding  in  which  it  is  satisfactorily  made  to  appear  to  the  court  or  a  jndge 
that  plaintiff  has  brought  a  former  suit  or  proceeding  for  the  same  cause,  which 
is  pending  in  this  Province*  or  in  any  other  country,  or  that  he  has  judgment,  or 
rule,  or  order,  passed  against  him  in  such  suit  or  proceeding,  with  costs,  and 
that  such  costs  have  not  been  paid:  Stat.  29  &  30  Vic.  cap.  42,  s.  1 ;  and  appa- 
rently the  statute  is  not  confined  to  cases  where  the  action  is  brought  against 
the  same  defendant,  but  extends  to  cases  where  a  second  action  for  the  same' 
cause  is  brought  against  another,  whose  liability  is  identical  with  that  of  the 
former  defendant :  Elliott  y.  Pinkerton,  4  Prac.  R.  86.  A  plaintiff  suing  in  forma 
pauperis  is  not  liable  to  have  his  suit  stayed  until  he  has  paid  the  costs  of  a  suit 
at  law  or  former  suit  in  Chancery,  touching  the  same  subject  matter,  unless  it 
be  shown  that  the  proceedings  are  vexatious :  Casey  v.  McColl,  3  Ch.  Cham.  R.  24. 
If  any  suit  be  brought  by  an  informer  for  the  recovery  of  •*  penalty,  the  court 
or  a  judge,  upon  affidavit  made  by  the  defendant,  showing,  among  other  things, 
that  plaintiff  is  not  possessed  of  property  sufficient  to  answer  the  costs,  and  that 
defendant  has  a  good  defence  upon  the  merits,  may  order  security  for  costs  to  he 
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S3,  (n)  An  application  to  compel  the  plaintiff  to  give  security  for 
costs,  (o)  must,  in  ordinary  cases,  (p)  be  made  before  issue  joined,  (g) 

given :  Stat.  27  &  28  Tic.  cap.  36.  The  law  was  formerly  otherwise :  Gregory 
q  t.  v.  Elvidge,  2  Dowl.  P.  0.  269 ;  see  further  Powell  v.  Reynolds,  3  Ir.  Jur. 
O.S.  59 ;  Browne  v.  Redmond,  11  Ir.  C.  L.  R.  App.  xxvi. 

(«)  Taken  from  Eng.  K.  G.  No.  22  of  H.  T.  1853,  the  origin  of  which  was  R.  G. 
No.  98  of  H.  T.  2  Win.  IV.:  Jervis  N.  R.  87. 

(o)  A  defendant  cannot  be  compelled  to  give  security  for  costs :  Baxter  v.  Mor- 
gan, 6  Taunt.  379  ;  Ford  v.  Stock,  1  Dowl.  N.S.  763  ;  Weston  v.  Sheehan,  12  Ir. 
L.  R.  811.  But  this  does  not  apply  to  defendants  in  replevin  when  substantially 
plaintiffs:  Selby  v.  Cruchley,  1B.AB.  505 ;  Hiskett  v.  Biddle,  3  Dowl.  P.  C.  634  ; 
Maenamara  v.  Booth,  1  Cr.  &  Dix.  84 ;  Corscaden  v.  Stewart,  1  Ir.  L.  R.  110 ;  or  to 
defendants  in  interpleader  issues  when  substantially  plaintiffs :  Benazech  v.  Bes- 
selt,  1  C.  B.  313 ;  Williams  v.  Crossling,  4  D.  &  L.  660 ;  Ridgway  v.  Jones,  29  L. 
J.  Q.  B.  97 ;  or  to  overholding  tenants  in  ejectment,  where  application  is  made 
for  security  under  section  58  of  Con.  Stat.  U.C,  cap.  27 :  see  Doe  d.  Vaughan  et  al 
v.  Thrustout,  2  Hud.  &  B.  Ir.  R.  117 ;  Doe  d.  Greer  et  al  v.  Kelly,  lb.  118 ;  Hen- 
derson v.  Hughes,  1  Ir.  L.  R.  231,  n ;   O'Brien  v.  Dwyer,  4  Ir.  L.  R.  380. 

(p)  Security  may  be  ordered  in  proceedings  by  audita  querela  :  Holmes  v. 
Pemberton,  1  E.  &  E.  369 ;  or  scire  facias :  Archdall  v.  Supple,  3  Ir.  L.  R.  287 ; 
but.see  Webber  v.  Fitzgerald,  lb.  509. 

{q)  The  application  cannot  be  made  nntil  after  appearance :  De  la  Preuve  v.  Due 
de  Biron,  i  T.  R.  697 ;  Carr  v.  Shaw  et  al,  6  T.  R.  496  ;  O'Reilly  v.  Vanevery  et  al, 
2  Prac.  R.  184;  Cole  v.  Beardy,  5  Dowl.  P.  C.  161;  and  must  generally  be  made 
before  issue  joined:  Grace  v.  Meighan,  Dra.  Rep.  196;  O'Bierne  v.  Gowin,  1  Cham. 
R.  16;  Maneilly  v.  Hays,  lb.  222;  and  this  rule  applies  as  much  to  ejectment  as 
to  other  forms  of  action:  Crowe  el  al  v.  McGuire,  3  U.  C.  L.  J.  205.  If  after  issue 
joined  the  application  will  be  allowed  only  in  cases  where  defendant  applies 
promptly,  after  being  first  made  aware  of  his  right  to  security :  Wainwright  v. 
Bland  et  al,  2  C.  M.  &  R.  740 :  Young  v.  Rishworth,  8  A.  <fc  E.  479,  n ;  Doe  d. 
Sorners  et  al  v.  Brood,  1  Dowl.  N.S.  857;  Torrance  v.  Gross,  2  U.  C.  L.  J.  212; 
Morgan  v.  Hellems,  1  Prac.  R.  363 ;  McDade  d.  O  Connors  v.  Dafoe,  1  Cham.  R. 
18;  Wood  v.  Bellisle  et  al,  lb.  130;  O  Grady  v.  OConnell,  2  Ir.  Jur.  O.S.  94; 
Knott  v.  Fitzgibbon,  4  Ir.  Jur.  O.  S.  192 ;  Hodson  v.  McQueen,  7  It.  C.  L.  R.  288 ; 
Green  v.  McClintock,  1  Ir.  Law  Rec.  N.S.  153;  Tucker  v.  Horseman,  Smythe,  90. 
The  defendant  does  not  waive  his  right  to  security  by  obtaining  leave  to  plead, 
or  taking  a  step  in  the  cause,  provided  he  applies  before  issue  joined :  Dowling  v. 
Harman,  6M.4W.  131 ;  Fletcher  v.  Lew,  3  A.  &  E.  551 ;  Fry  v.  Wills,  3  Dowl. 
P.  C.  6 ;  Edinburgh  &  Leilh  R.  Co.  v.  Dawson,  7  Dowl.  P.  C.  573  ;  King  of  Greece 
v.  Wright;  6  Dowl.  P.  C.  12;  West  v.  Cooke,  1  C.  B.  312;  Shaw  v.  Whitty,  3  Ir. 
Law  Rec.  N.S.  57 ;  StewartY.  Ballance,  10  Ir.  C.  L.  R.  App.  i.  In  one  case  security 
was  ordered  even  after  a  cause  had  been  referred:  Getty.  Lord  Ourzon,  4  Ex.  813 ; 
when  a  defendant  in  Chancery  being  entitled  to  security  for  costs,  has  waived  or 
lost  his  right  against  the  original  plaintiff,  he  is  not  in  the  event  of  the  suit  being 
reversed  thereby,  prevented  from  obtaining  security  against  the  new  plaintiff,  if 
without  the  jurisdiction:  Jackson  v.  Davenport,  29  Beav.  212;  Thompson  v.  CW- 
lagan,  3  Ch.  Cham:  R.  15.  If  all  the  costs  have  been  incurred,  the  application 
may  be  refused,  Kemble  v.  Mills,  1  M.  &  6.  665.  It  was  at  one  time  held  that 
an  affidavit  of  information  and  belief  as  to  residence  was  prima  facie  sufficient : 
Dowling  v.  Barman,  6  M.  &  W.  131 ;  Morgan  v.  Hellems,  1  Prac.  R.  363 ;  Cardwell 
v.  Baynes,  23  L.  T.  Rep.  179;  Pessencmx  v.  Hench.  Hay  <fe  Jon.  Ir.  R.  483.  But 
as  a  defendant  has  only  under  section  50  of  the  C.  L.  P.  Act,  to  make  a  demand  to 
be  furnished  with  the  plaintiffs  residence,  the  better  opinion  appears  to  be  that  a 
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DISCONTINUANCE,  (r) 

24.  (s)  To  entitle  a  plaintiff  to  discontinue  after  plea  pleaded,  it 
shall  not  be  necessary  to  obtain  the  defendant's  consent,  (t)  but  the 
rule  (u)  shall  contain  an  undertaking  on  the  part  of  the  plaintiff  to 

a  positive  affidavit  must  be  filed:  Jbynes  v.  Collinson,  2  D.  &  L.  449;  Sandys  v. 
Hohler,  6  Dowl.  P.  C.  274;  Noad  et  al.  v.  The  Provincial  Ins.  Co.  2  Prac.  K.  S81. 
The  affidavit  should  show  the  stage  of  the  proceedings :  Huntley  v.  Buhner  et  al, 
6  Dowl.  P.  C.  633  ;  Torrance  v.  Gross,  2  Cham.  R.  55.     But  see  Cole  v.  Beardy, 

5  Dowl.  P.  C.  161 ;  Jones  v.  Jones,  2  C.  &  J.  207 ;  Maneilly  v.  Hays,  1  Cham.  R.  222. 
The  affidavit  need  not,  excepts  when  the  application  is  made  in  a  penal  action 
under  27  &  28  "Vic.  cap.  36,  state  the  defence  or  show  a  good  defence  on  the 
merits:  The  Edinburgh  and  Leith  Railway  Co.  v.  Dawson,  7  Dowl.  P.  C.  S73; 
Eyre  v.  Sparks,  3  Ir.  C.  L.  R.  542 ;  Anon.  4  Ir.  C.  L.  R.  15  ;  Fitzpatrick  v.  Dooley, 
1  Ir.  Jur.  N.S.  333;  but  see  O'Loughlinv.  Eyre,1  Ir.  Jur.  O.S.  118;  Limgnivs 
v.  Mitchelli,  lb.  397 ;  Spencer  v.  Campion,  3  Ir.  C.  L.  R.  231 ;  Pordage  v. 
Carter,  6  Ir.  Jur.  O.S.  236;  Nunn  v.  Cossen,  lb.  268;  Martin  v.  Tilmarsh, 
lb.  269 ;  Bell  v.  Shannon,  7  Ir.  Jur.  OS.  23 ;  Lockwood  v.  Lindsey,  lb.  39 ; 
Caldwell  v.  Zord  Kilworth,  9  Ir.  C.  L.  R.  App.  vii. ;  Dickson  v.  Buller,  lb. 
App.  xiii. ;  ifae  v.  Atkinson,  7  Ir.  Jur.  OS.  259 ;  Covtney  v.  Gibson,  6  Ir.  C. 
L.  R.  130;  Shepperd  v.  Beamish,  8  Ir.  C.  L.  R.  lix.  In  order  to  entitle  a  defen- 
dant to  a  stay  of  proceedings  in  his  summons,  a  demand  of  security  should  be 
made  before  the  application:  Bailie  v.  De  Bernal.es,  1  B.  &  Al.  331 ;  Hancock  v. 
Smith,  2  Chit.  150 ;  t/b»es  v.  /ones,  1  Dowl.  P.  C.  313 ;  Fountain  v.  Steele,  5  Dowl. 
P.  C.  331 ;  King  of  Greece  v.  Wright,  6  Dowl.  P.  C.  12 ;  Huntley  v.  Buhner  et  al, 

6  Dowl.  P.  C.  633  ;  Fletcher  v.  Lew,  3  A.  &  E.  551.  It  was  at  one  time  sup- 
posed that  a  demand  was  in  all  cases  necessary  before  making  the  application: 
Bass  v.  Clive,  3  M.  &  S.  283 ;  Adams  v.  Brown,  1  Dowl.  P.  C.  273.  The  appli- 
cation, if  refused  for  defective  materials,  Cannot,  it  seems,  be  renewed  upon 
amended  affidavits:  Torrance  v.  Gross,  2  U.  C.  L.  J.'  212. 

(r)  If  plaintiff  after  the  commencement  of  a  suit  do  not  desire  to  proceed 
further  therein  from  any  cause  whatever  he  may  discontinue  and  afterwards 
begin  de  novo :  Pott  et  al.  v.  Hirst,  1  D.  41.  910. 

(s)  Taken  from  Eng.  R.  G.  No.  23  of  H.  T.  1853,  the  origin  of  which  was  R.  G. 
,  No.  106  of  H.  T.  2  Wm.  IT. :  Jervis  N.  R.  89. 

(t)  The  court  has  refused  leave  to  discontinue  during  a  stay  of  proceedings : 
Murray  v.  Silver,  3  D.  <fe  L.  26.  Where  an  administratrix  was  made  defendant 
in  an  action  commenced  against  the  intestate  by  a  suggestion  under  the  138th 
Bection  of  Eng.  C.  L.  P.  Act,  1852  (section  134  of  ours),  and  pleaded  to  the  sug- 
gestion, the  court  refused  her  leave  to  discontinue  unless  she  paid  all  the  costs 
of  the  cause:  Benge  v.  Swaine,  15  C.  B.  784.  And  where  the  plaintiff  took  out 
a  judge's  order  to  discontinue  "  on  payment  of  costs,"  and  afterwards  acted  upon 
the  order  by  attending  taxation  under  it,  the  court  refused  to  allow  him  to  aban- 
don it :  lb.  Where  plaintiff  discontinues  as  to  issues  of  fact  after  he  has  suc- 
ceeded upon  issues  at  law,  he  is  entitled  to  the  costs  of  the  demurrer  and 
defendant  to  the  costs  of  the  discontinuance:  Elwoody.  Bullock,  6  Q.  B.  411; 
see  also  The  Mayor  $c.  of  Macclesfield  v.  Gee,  13  M.  &  W.  470. 

(a)  It  would  seem  that  the  rule,  if  obtained  before  verdict  or  argument  of  a 
demurrer,  may  be  had  at  side  bar:  see  Benton  et  al  v.  Polkinghorne,  16  M.  &  W. 
8.  In  other  cases  a  motion  is  necessary.  The  service  of  the  rule  is  not  of  itself  a 
stay  of  proceedings :  Beeton  v.  Jupp,  15  M.  &  W.  149.  Until  payment  of  costs 
there  is  no  discontinuance:  Edgington  v.  Proudman,  1  Dowl.  P.  C.  152.        " 
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pay  the  costs,  (v)  and  a  consent,  that  if  they  are  not  paid  within  four 
days  after  taxation,  (w)  the  defendant  shall  be  at  liberty  to  sign  judg- 
ment of  non  pros,  {x) 

STATING  PROCEEDINGS,  (y) 

25.  (z)  In  any  action  against  an  acceptor  of  a  bill  of  exchange,  or 
the  maker  of  a  promissory  note,  the  defendant  shall  be  at  liberty  to 
stay  proceedings,  on  payment  of  the  debt  and  costs  in  that  action 
only,  (a) 

(i>)  The  defendants  in  an  action  of  replevin  having  obtained  a  verdict,  a  rule 
for  a  new  trial  was  granted  on  the  ground  that  certain  evidence  had  been  impro- 
perly admitted.  This  rule  was  made  absolute.  The  plaintiff  gave  a  fresh  notice 
of  trial,  but  afterwards  gave  notice  of  discontinuance,  and  the  cause  was  not 
again  tried.  On  the  taxation  of  costs,  the  costs  of  searches  for  documentary  evi- 
dence (not  including  the  evidence  objected  to),  which  had  been  made  use  of  on 
the  first  trial,  were  allowed  to  the  defendants,  as  well  as  the  charge  for  drawing 
and  copying  old  briefs.  Held,  that  as  these  matters  would  have  been  available 
if  the  cause  had  been  again  tried,  such  costs  were'  properly  allowed :  Daniel  v. 
Wilkin  et  al,  8  Ex.  156.  The  rule  would  be  different  if  the  discontinuance  were 
after  notice  of  countermand:  Hester  v.  Hall,  Barnes,  307;  see  further,  as  to 
apportionment  of  costs  after  discontinuance:  Doe  d.  Postlethwaite  v.  Neale, 
6  Dowl.  P.  C.  166;  Rivis  v.  Hatton,  8  Dowl.  P.  C.  164.  If  it  be  made  clearly 
to  appear  that  the  discontinuance  was  rendered  necessary  by  the  conduct  of 
defendant,  the  court  may  relieve  plaintiff  from  payment  of  costs :  Poensgen  et  al 
v.  Chanter  et  al,  6  Scott,  300;  Ames  et  al  v.  Ragg  et  al,  2  Dowl.  P.  C.  35 ;  Her- 
namann  et  al  v.  Barber,  15  C.  B.  774.  Where  the  first  trial  has  been  set  aside 
without  costs,  a  plaintiff  discontinuing  will  not  have  to  pay  the  costs  of  the 
first  trial:  see  Jolliffe  v.  Mundy,  4  M.  &  W.  502. 

(w)  The  taxed  costs  must  be  actually  paid  in  order  to  comply  with  the  con- 
ditions of  the  rule:  Edgington  v.  Proudman,  1  Dowl.  P.  C.  152. 

(x)  The  plaintiff  is  not,  it  appears,  liable  to  attachment  for  non-payment  of 
the  costs :  Stokes  v.  Woodeson,  7 T.  R.  6.  Defendant's  remedy  is  that  mentioned 
in  the  rule,  viz.  judgment  of  non  pros.  Before  this  rule,  where  the  discontinu- 
ance was  before  plea,  defendant's  only  course  was  to  proceed  in  the  action: 
Whitmore  v.  Williams,  6  T.  R.  765.  Where  a  defendant  moved  for  judgment  as 
in  case  of  a  nonsuit,  which  was  a  special  remedy  given  by  statute  under  peculiar 
circumstances  only,  his  rule  was  discharged :  Cooper  v.  Holloway,  1  Hodg.  76  ; 
and  where  the  plaintiff,  instead  of  paying  the  costs,  took  the  cause  to  trial  and 
obtained  a  verdict,  the  court  refused  to  set  it  aside :  Edgington  v.  Proudman, 
1  Dowl.  P.  C.  152. 

(y)  A  rule  to  stay  proceedings  operates,  not  merely  from  the  time  it  is  served 
but  from  the  time  it  is  made:  Patterson  v.  Attrill  et  al,  4  U.  C.  Q.  B.  395. 
When  a  rule  was  made  in  term  that  on  payment  of  a  certain  sum  and  costs  fur- 
ther proceedings  should  be  stayed  on  the  verdict  given  in  the  cause  at  the 
assizes  preceding  the  term,  and  the  rule,  with  an  appointment  to  tax  costs,  was 
served  on  the  plaintiff's  attorney  during  the  second  Friday  in  term,  it  was  held 
that  the  rule  did  not  stay  proceedings  till  the  money  was  paid  or  tendered : 
Eorster  v.  Hodgson,  6  U.  C.  Q.  B.  16. 

(2)  Taken  from  Eng.  R.  G.  No.  24  of  H.  T.  1853,  the  origin  of  wnich  was  Eng. 
R.  G.  of  T.  T.  1  Yic. :  Jervis  N.  R.  154. 

(a)  This  was  formerly  the  practice  when  the  action  was  brought  against  any 
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COGNOVIT;  WARRANT  OP  ATTORNEY;  JUDGE'S  ORDER  FOR  JUDGMENT.  (6) 

2©.  (c)  No  warrant  of  attorney  to  confess  judgment  (d)  in  any 
action  (e)  or  cognovit  actionem,  given  by  any  person,  (/)  after  the 
first  day  of  next  Michaelmas  term,  (g)  shall  be  of  any  force,  (h~) 
unless   there  shall  be  present  some  attorney  (i)  on  behalf  of  such 

party  to  a  bill  or  note  other  than  the  aceeptor  or  maker:  Smith  v.  Wood- 
cock, 4  T.  E.  691 ;  Vaughan  v.  Harris,  3  M.  &  W.  642.  Where  the  holder  of 'a 
bill  brought  an  action  against  the  acceptor,  and  at  the  same  time  commenced 
proceedings  against  him  in  bankruptcy,  and  the  action  was  afterwards  stayed  on 
payment  of  the  debt  and  costs,  held  not  to  include  the  costs  in  bankruptcy: 
Cows  v.  Taylor,  18  Jur.  963. 

(b)  Neither  a  cognovit  nor  warrant  of  attorney  can  be  given  by  an  infant : 
Oliver  v.  Woodruffe,  7  Dowl.  P.  C.  166;  nor  a  married  woman :  Faitlwrnev, 
Maquire,  6  M.  &  S.  73.  No  aetion  will  lie  on  a  warrant  of  attorney :  Sherborn 
v.  Lord  Huntingtower,  13  C.  B.  N.S.  742.  Nor  in  general  on  a  judge's  order : 
Hookpayton  v.  Bmsell,  10  Ex.  24 ;   Thames  Iron.  Works  Go.  v.  Patent  Derrick  Co. : 

1  John.  &  H.  93.  Unless  there  be  in  the  order  something  in  the  shape  of  an 
agreement  or  undertaking  on  the  part  of  the  defendant :  Lievesley  v.  Gilmore, 
LE1C.  P.  f 70.  '"  ' 

(c)  The  first  part  of  this  rule  is  taken  from  Eng.  Stat.  1  &  2  Vic.  cap.  110, 
s.  9.  It  is  a  substitute  for  our  old  Rule  of  E.  T.  9  Geo.  IV. :  Cam.  R.  5.  The 
object  of  the  Eng.  Stat,  of  Victoria,  as  recited  in  the  preamble,  is  "  that  provi- 
sion should  be  made  giving  to  every  person  executing  a  warrant  of  attorney  to 
confess  judgment  or  cognovit  actionem  due  information  of  the  nature  and  effect 
thereof."  The  enactment  has  been  held  to  apply  to  warrants  and  cognovits 
wherever  executed,  if  attempted  to  be  enforced  in  England :  Davis  v.  Trevanion, 

2  D.  &  L.  743. 

(d)  A  writ  of  summons  having  been  issued-  but  not  served  on  the  defendant, 
who  signed  a  document  intitled  in  the  cause  and  prepared  by  plaintiff 's  attorney, 
whereby  the  defendant  consented  to  a  judge's  order  for  payment  of  the  debt  and 
costs,  with  liberty  to  the  plaintiffs  attorney  to  enter  an  appearance  for  him 
and  sign  judgment  and  issue  execution,  no  attorney  attended  on  behalf  of  defen- 
dant when  this  consent  was  given;  a  judge's  order  having  afterwards  been 
obtained  on  this  consent,  final  judgment  signed,  and  execution  issued,  it  was 
held  that  the  consent  did  not  require  the  presence  of  an  attorney :  I8o»w  et 
al  v.  Neal,  2  Q.  B.  726;  see  also  Bray  v.  Manson,  8M.4W.  668.  and  B.  G. 
pr.  125. 

(e)  In  any  action,  &c.  The  English  statute  reads  "in  any  personal  actio  i,' 
&c. ;  in  consequence  of  which  it  was  held  not  to  apply  to  a  cognovit  in  eject 
ment:  Doe  d.  Kingston  v.  Kingston,  1  Bowl.  N.S.  263  ;  see  further  Doe  d.  Bees 
Howell,  12  A.  &  E.  696. 

(./)  The  rule  does  not  apply  when  defendant  is  himself  an  attorney:  Dowries 
v.  Garbutt,  2  Dowl.  N.S.  939 ;  Chipp  v.  Harris,  5  M.  &  W.  430. 

(g)  M.  T.  1856. 

(A)  i.  e.  Shall  be  null  and  void. 

(«)  An  attorney  though  uncertificated  may  attest :  Holgate  v.  Slight,  2  L.  M. 
&  P.  662;  see  further  Price  v.  Garter  et  al,  7  Q.  B.  838  ;  Cox  v.  Cannon,  6  Dowl. 
P.  C.  625  ;  and  though  not  it  seems  an  attorney  of  the  court  in  which  the  judg- 
ment is  to  be  signed:  Vilmott  v.  Barry,  Barnes,  44.  An  attorney's  clerk  cannot 
attest:  Barnes  v.  Ward,  lb.  42;  Paul  v.  Cleaver,  2  Taunt.  360.    Nor  a  person  not 
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person  expressly  named  by  him,  and  attending  at  his  request,  (_/) 
to  inform  him  of  the  nature  and  effect  of  such  warrant  or  cog- 
novit, before  the  same  is   executed,   (7c)  which  attorney  shall  sub. 

an  attorney,  though  bona  fide  believed  to  be  one :  Wallace  v.  Brockley,  5  Dowl. 
P.  C.  695.  But  when  defendant  mala  fide  represented  a  person  to  be  an  attorney 
who  was  not,  the  court  refused  to  set  aside  the  judgment:  Cox  v.  Canonn,  6  Dowl. 
P.  C.  625 ;  Jeyes  v.  Booth,  1  B.  <fe  P.  97. 

(j)  There  must  be  a  separate  attorney  other  than  the  plaintiffs,  employed 
by  defendant :  Mason  v.  Kiddle,  5  M.  &  "W.  513 ;  Rice  v.  Linsted,  1  Dowl. 
P.  C.  153;  Durrant  v.  Blurton  et  al,  9  Dowl.  P.  C.  1015;  although  defendant 
consent  that  plaintiffs  attorney  shall  act  for  him,  defendant :  Hutson  v.  Hut- 
son,  7  T.  R.  7;  Mason  v.  Riddle,  8  Dowl.  P.  C.  207;  Pryor  et  al  v.  Bwame, 
2D.  &  L.  37;  Sanderson  v.  Westley  et  al,  6  M.  &  "W.  98;  Joel  v.  Dicker, 
5  D.  &  L.  1 ;   Cooper  v.   Grant,  21   L.  J.   0.  P.   197 ;  Hirst  v.  Hannah,  17  Q. 

B.  383.  The  attorney  must  in  general  attend  at  the  request  of  defendant, 
or  there  must  be  facts  from  which  an  exercise  of  defendant's  discretion  can  be 
inferred :   Gripper  et  al  v.  Bristow,  6  M.  &  W.  807 ;  Rice  v.  Linsted,  7  Dowl.  P. 

C.  153.  If  a  defendant  finding  an  attorney  present  adopt  him  as  his  attorney, 
this  is  sufficient :  Walton  v.  Chandler,  2  D.  &  L.  802 ;  Hale  v.  Dale,  8  Dowl. 
P.  C.  599 ;  Taylor  et  al  v.  Mpholls,  6  M.  &  W.  91 ;  Zevinson  v.  Syer,  2  L.  M.  A 
P.  557 ;  Hale  v.  Dale,  8  Dowl.  P.  C.  599 ;  Walton  v.  Chandler,  2 i  D.  &  L.  802. 
But  where  a  defendant  in  custody  having  agreed  to  give  a  cognovit  sent  for  his 
attorney  to  attest  it,  but  the  attorney  being  from  home  his  clerk  procured 
another  attorney  who  attended,  the  court  was  of  opinion  that  this  attorney  was 
not  named  by  defendant  and  did  not  attend  upon  his  request :  Msher  v.  Nicholas, 
2  Dowl.  P.  G.  251.  So  where  plaintiffs  attorney  proposed  another  attorney 
whom  he  brought  with  him,  and  the  defendant  acquiesced,  but  the  attorney  so 
introduced  was  not  known  to  defendant  or  sent  for  by  him,  this  was  holden 
insufficient :  Walker  v.  Gardner,  IB.  4  Ad.  371 ;  Barnes  v.  Pendrcy,  7  Dowl. 
P.  C  747.  So  where  a  warrant  of  attorney  was  attested  by  an  attorney  intro- 
duced by  the  plaintiff,  and  who  had  on  a  former  occasion  acted  for  the  plaintiff 
and  who  afterwards  acted  as  plaintiff's  attorney  on  entering  up  the  judgment ; 
the  court  set  it  aside:  Cooper  v.  Grant,  12  C.  B  154.  "Where,  however,  the 
defendant's  attorney  being  from  home,  the  plaintiffs  attorney  suggested  to  him 
another  attorney,  and  defendant  went  to  his  office  and  said  he  wished  him  to 
attest  the  execution  as  his  attorney,  this  was  holden  to  be  an  express  naming 
within  the  meaning  of  the  statute  :  Bligh  et  al  v.  Brevier,  3  Dowl.  P.  C.  266.  Too 
much  reliance  must  not  be  placed  on  the  earlier  cases,  such  as  Fishery.  Nicholas, 
2  Dowl.  P.  C.  251 ;  Walker  v.  Gardner,  4  B.  <fc  Ad.  471 ;  Barnes  v.  Pendrey, 
7  Dowl.  P.  C.  747.  These  cases  appear  to  hold  that  unless  there  be  an  express 
nomination  originating  with  the  party  the  attestation  is  insufficient.  The  later 
cases  relax  the  rule,  and  decide  that  if  an  attorney  be  present,  no  matter  how 
procured,  if  defendant  adopt  him  as  his  attorney  the  attestation  will  be  suffi- 
cient :  see  Taylor  et  al  v.  Nicholls,  6  M.  &  W.  91  ;  Joel  v.  Dicker,  5  D.  &  L.  1 ; 
Walton  v.  Chandler,  2  D.  &  L.  802;  Oliver  v.  Woodroffe,  4M&"W.  650;  Bligh 
et  al  v.  Brewer,  3  Dowl.  P.  C.  266 ;  Zevinson  v.  Syer,  2  L.  M.  &  P.  557  ;  Case  v. 
Benson  et  al,  3  U.C  L  J.  132.  An  express  adoption  by  defendant  of  the  attorney 
present  not  being  plaintiff's  attorney  must  be  clearly  made  to  appear :  Grippe)' 
et  al  v.  Bristow,  6  M.  &  W".  807. 

(k)  The  cognovit  or  warrant  need  not  be  read  over  to  defendant  if  he  be 
informed  of  its  nature  and  effect :  Oliver  v.  Woodroffe,  4  M.  <fe  W.  650.  It  is 
-not  necessary  that  the  information  should  be  given '  in  private :  Joel  v.  Dicker, 
5  D.  &  L.  1.  If  defendant  be  very  illiterate  the  safer  course  is  to  read  over  the 
instrument :  see  Taylor  v.  Parkinson,  2  H.  Bl.  383  ;  James  v.  Harris,  6  Dowl.  P.  C. 
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scribe  (J)  his  name  as  a  witness  to  the  due  execution  thereof,  (m)  and 
thereby  declare  himself  to  be  attorney  for  the  person  executing  the 
same,  (n)  and  state  that  he  subscribes  as  such  attorney,  (o)  [and  in  the 
affidavit  of  execution,  the  attendance  of  such  attorney,  and  the  fact 
of  his  being  a  subscribing  witness,  shall  be  plainly  stated,  which 
affidavit  and  the  warrant  of  attorney  or  cognovit,  shall  be  filed  at  the 
time  of  entering  judgment  thereon.]  (p) 

184.  The  neglect  of  an  attorney  expressly  chosen  by  defendant  to  explain  the 
instrument  to  him  will  not  vitiate  it :  Haigh  v.  Frost  et  al,  1  Dowl.  P.  C.  743 ; 
Case  v.  Benson  et  al,  3  U.C.  L.  J.  132;  unless  there  be  fraud  or  collusion:  Taylor 
et  al  v.  Nicholls,  6  M.  (St  W.  91. 

(I)  Subscription  and  not  mere  attestation  is  required :  Bailey  et  al  v.  Bellamy 
et  al,  9  Dowl.  P.  0.  507.  Therefore  where  a  warrant  of  attorney  was  properly 
attested,  and  was  afterwards  altered  in  a  material  particular  by  consent,  and 
the  defendant  retraced  his  signature  with  a  dry  pen  and  re-delivered  the  instru- 
ment, and  the  attorney  who  was  present  wrote  his  initials  opposite  to  the  alter- 
ation and  drew  a  dry  pen  over  the  alteration  and  over  each  letter  of  his  own 
signature,  held  insufficient :  lb. 

(m)  In  the  affidavit  of  execution  the  attendance  of  such  attorney  and  the  fact 
of  his  being  a  subscribing  witness  must  be  plainly  stated :  see  end  of  Rule  here 
annotated. 

(n)  The  word  "  thereby''  requires  that  the  declaration  should  be  made  in 
writing  in  the  attestation:  Poole  v.  Hobbs,  8  Dowl.  P.  C.  113 ;  Potter  v.  Nichol- 
son, 8  M.  &  W.  294. 

(o)  The  requirements  of  the  rule  must  be  expressly  stated  in  the  attestation 
clause :  Hibbert  v.  Barton,  2  Dowl.  U.S.  434 ;  or  appear  by  necessary  implication : 
Elkington  v.  Holland,  1  Dowl.  N.  S.  643  ;  Lewis  v.  Lord  Kensington,  3  D.  &  L. 
637;  Phillips  v.  Gibbs,  16  M.  <fe  W.  208;  Pocock  v.  Pickering  et  al,  18  Q.  B.  789. 
An  attestation  has  been  held  sufficient,  though  it  did  not  expressly  state  that 
the  attorney  was  appointed  by  the  defendant :  Oliver  v.  Woodruffe,  7  Dowl.  P. 
C.  166  ;  or  attended  at  his  request  and  was  named  by  him :  Gay  v.  Hall,  6  D.  & 
L.  422 ;  and  did  not  expressly  declare  him  to  subscribe  as  defendant's  attorney : 
Knight  v.  Hasty,  12  L.  J.  Q.  B.  293 ;  Phillips  v.  Gibbs,  16  M.  &  W.  208  ;  Holt  et  al 
v.  Kershaw,  5  D.  &  L.  419.  An  attestation,  however,  not  showing  expressly  that 
the  party  attending  was  defendant's  attorney  and  attending  as  such,  has  been 
held  insufficient :  Hibbert  v.  Barton,  2  Dowl.  N.S.  434 ;  Everard  et  al  v.  Poppleion 
et  al,  5  Q.  B.  181.  Had  the  courts  given  a  form  of  attestation,  much  doubt  and 
trouble  would  have  been  saved.  The  following  is  in  general  use  and  has  been 
held  sufficient — "  Signed  by  the  above  named  0.  D.  in  my  presence.  And  I 
declare  myself  to  be  attorney  for  the  said  C.  D.,  and  that  I  subscribe  my  name  as 
such  his  attorney :"  see  Gay  v.  Hall,  18  L.  J.  Q.  B.  12 ;  Ledgard  et  al  v.  Thomp- 
son, 11  M.  <fc  W.  40.  It  is  not  essential  that  the  attesting  attorney  sign  his  name 
at  the  foot  of  the  attesting  clause  :  Lewis  v.  Lord  Kensington,  2  C.  B.  463.  If 
the  attestation  be  insufficient,  a  second  may  be  added :  Ledgard  et  al  v.  Thomp- 
son, 11  M.  <fc  "W.  40.  The  provision  requiring  attestation,  &c,  is  for  the  benefit 
of  defendant  only.  A  third  party  cannot  object  to  a  judgment  that  it  is  entered 
up  on  a  cognovit  or  warrant  not  formally  executed :  see  Chipp  v.  Harris,  5  M.  & 
W".  430;  Cocks  et  al  v.  Edwards,  2  Dowl.  N.  S.  55  ;  Lewis  v.  Lord  Tankerville, 
11  M.  &  W.  109  ;  Charlesworth  v.  Ellis,  7  Q.  B.  678 ;  Price  v.  Carter  et  al,  7  Q.  B. 
838;  Hume  v.  Lord  Wellesley,  8  Q.  B.  521. 

(p)  The  latter  provision  of  this  rule,  placed  in  brackets,  is  new,  and  not  to  be 
found  in  the  English  Statute  from  which  the  rule  is  taken. 
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27.  (g)  Leave  (f)  to  enter  up  judgment  upon  any  cognovit  or  war. 
rant  of  attorney  (s)  above  one  and  under  ten  years  old,  is  to  be  obtained 
by  order  of  a  judge  made  ex  parte  (f)  and  if  ten  years  old  or  more 
upon  a  summons,  to  show  cause.  («) 

28.  (v)  Every  person  who  shall  prepare  any  cognovit  or  warrant  of 
attorney  to  confess  judgment,  which  is  to  be  subject  to  any  defeasance, 
shall  cause  such  defeasance  to  be  written  on  the  same  paper  or  parch- 
ment on  which. the  cognovit  or  warrant  is  written,  (10)  or  cause  a 

(<?)  Taken  from  Eng.  E.  G.  Mo.  26  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  73  of  H.  T.  2  Wm.  IV. :  Jervia  M.  R.  79. 

(r)  The  application  for  leave  must  be  made  to  a  judge  in  chambers  and  not 
to  the  court :  Handley  v.  Roberts,  11  Jur.  440.  The  defeasance  may,  it  appears, 
be  so  prepared  as  to  dispense  with  the  necessity  of  mating  the  application : 
Sherran  v.  Marshall  et  al,  1  D.  &  L.  689.  It  is,  however,  irregular  to  sign  judg- 
ment without  leave  where  leave  is  necessary:  Jones  v.  Jones,  1  D.  &  R.  558 ; 
but  no  one  besides  the  defendant  or  his  representative  can  take  advantage  of  the 
objection. 

(«)  Leave  is  required  to  enter  up  judgment  against  husband  and  wife  on  a 
warrant  given  by  the  wife  dum  sola :  Hubbard  v.  Haggart  et  ux.  6  Jur.  950.  Filling 
in  the  date  of  a  warrant  when  it  is  left  in  blank  after  execution  is  not  such  an 
alteration  as  avoids  the  instrument:  Keane  v.  Smallbone,  11  C.  B.  179.  The 
judgment  must  be  entered  on  the  original  instrument  and  not  on  a  copy :  Anon. 
2  Jur.  944  ;  Jacobs  v.  Neville,  8  Dowl.  P.  C.  125 ;  but  leave  to  sign  judgment  on 
a  copy  may  under  special  circumstances  be  obtained :  Doe  d.  Beaumont  v.  Beau- 
mont, 2  Dowl.  M.S.  972. 

(t)  This  order  may  be  obtained  though  the  defendant  be  insane :  Piggot  v. 
Killick,  4  Dowl.  P.  C.  287;  and  under  special  circumstances,  notwithstanding 
this  rule,  the  judge  may  retuse  an  ex  parte  order  though  the  instrument  be  not 
ten  years  old :  Lushington  v.  Waller,  1  H.  Bl.  94 ;  Edwards  v.  Holiday  et  al, 
9  Dowl.  P.  C.  1023. 

(«)  Where  the  instrument  is  more  than  ten  years  old  the  summons  to  show 
cause  cannot  be  dispensed  with,  though  defendant  shortly  before  application 
acknowledge  the  debt  to  be  due:  Nicholas  et  al  v.  Merit,  9  Dowl.  P.  C.  101 ;  or  is 
resident  abroad :  Fletcher  v.  Everard,  13  L.  J.  Q.  B.  44.  In  cases  where  defen- 
dant keeps  out  of  the  way  to  avoid  service  of  the  summons,  service  may  be 
dispensed  with :  Croft  v.  Lord  Egmont,  8  Dowl.  P.  C.  95 ;  Wortham  v.  Tuck, 
9  Dowl.  P.  C.  335.  It  should  be  shown  that  the  defendant  is  alive :  Stocks  et  al 
v.  Willes.  5Dowl.  P.O.  221.  If  abroad  greater  latitude  maybe  allowed:  Johnson 
v.  Fry,  lb.  215.  If  defendant  show  a  bar  prima  facie  valid  as  a  certificate  of 
discharge  by  bankruptcy  it  is  for  the  plaintiff  to  shew  sufficient  ground  for 
avoiding  or  defeating  the  same:  Sherburne  v.  Lord  Huntingtower,  11  W.  R. 
145  ;  see  further  note  6  to  section  236,  C.  L.  P.  Act. 

(»)  Taken  from  Eng.  R.  G.  Mo.  27  of  H.  T.  1853,  the  origin  of  which  was 
Eng.  Rule  of  Q.  B.  &  C.  P.  42  Geo.  III. 

(w)  If  an  attorney  neglect  to  comply  with  this  rule  the  omission  will  not  avoid 
the  instrument,  but  only  render  the  attorney  liable  to  punishment  on  motion  for 
neglect  of  duty  imposed  by  the  court:  Shaw  v.  Evans,  14  East.  576;  Partridge 
v.  Fraser  et  al,  1  Taunt.  307 ;  see  further  Sanson  et  al  v.  Qoode,  2  B.  &  Al.  568 ; 
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memorandum  in  writing  to  be  made  on  such  cognovit  or  warrant 
containing  the  substance  or  effect  of  such  defeasance,  (x) 

(y)  EVIDENCE ;   ADMISSION   AND   INSPECTION  OP   DOCUMENTS;    SUBPCENA  TO 
PRODUCE    EECORDS;    DEPOSITIONS    ON   INTERROGATORIES. 

@9.  (z)  The  form  of  notice  to  admit  documents  referred  to  in  the 
Common  Law  Procedure  Act,  1856,  section  165,  (a)  may  be  as  fol- 
lows :  (6) 

1  A.  B.,  Plaintiff, 

In  the  Q.  B.  or  G.  P.  \  v. 

J  C.  D.,  Defendant 

Take  notice  that  the  plaintiff  (or  defendant)  in  this  cause  proposes 
to  adduce  in  evidence  the  several  documents  hereunder  specified,G(c) 
and  that  the  same  may  be  inspected  by  the  plaintiff  (or  defendant,  his 

attorney  or  agent,  at  ,  on  ,  between  the  hours  of  . 

And  the  defendant  (or  plaintiff)  is  hereby  required,  within  forty-eight 
hours  from  the  last  mentioned  hour,  (e)  to  admit  that  such  of  the 
documents  as  are  specified  to  be  originals  were  respectively  written, 
signed,  or  executed,  as  they  purport  respectively  to  have  been,  (/)  that 
such  as  are  specified  as  copies  are  true  copies,  and  such  copies  as  are 
stated  to  have  been  served,  sent,  or  delivered,  were  so  sent,  served,  or 
delivered  respectively,  saving  all  just  exceptions  to  the  admissibility  of 
all  such  documents  as  evidence  in  this  cause.  (g~)     Dated,  &c. 

Barber  v.  Barber  et  al,  3  Taunt.  465.  Part  df  the  defeasance  may  be  written  on 
a  separate  paper  annexed:  Burdekin  v.  Potter  et  al,  I  Dowl.  N.S.  134. 

■  (x)  Where  a  defeasance  stated  that  the  instrument  was  given  to  secure  a 
specific  sum,  and  the  plaintiff  nevertheless  issued  execution  for  a  further  sum, 
the  court  at  the  instance  of  the  assignees  of  the  defendant  who  became  a  bank- 
rupt after  the  execution  was  executed,  ordered  the  plaintiff  to  refund  such  last 
mentioned  sum,  although  the  plaintiff  swore  that  it  was  understood  between  him 
and  the  defendant  that  the  instrument  was  given  as  a  security  for  it :  Bell  v. 
Tidd,  9  Dowl.  P.  C.  949. 

(y)  See  C.  L.  P.  Act,  section  198,  and  notes  thereto. 

(z)  Taken  from  Eng.  R.  G.  No.  29  of  H.  T.  1853,  the  origin  of  which  was  Eng 
R.  G.  No:  20  of  H.  T.  4  Wm.  IV. :  Jervis  N.  R.  110 ;  with  which  our  rule  No 
28  of  E.  T.  5  Vic.  corresponded:  Cam.  R.  32. 

(a)  Section  198  of  present  C.  L  P.  Act. 

(J)  It  is  apprehended  that  some  latitude  may  be  allowed  when  circumstances 
render  a  departure  from  this  form  necessary :  Butter  v.  Chapman,  8  M.  <fc  W. 
393,  per  Parke,  B. 

(c)  Documents,  <Stc.     See  noteV  to  section  198,  C.  L.  P.  Act. 

(e)  The  limit  as  to  time  here  made  makes  good  the  omission,  pointed  out  in 
note  n  to  section  198,  C.  L.  P.  Act. 

(/)  See  Freeman  v.  Steggall  in  note  m  to  section  198,  C.  L.  P.  Act. 

(g)  Saving  all  just  exceptions,  Ac.     See  note  m  to  section  198,  C.  L.  P.  Act. 
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G.  H. 

Attorney  or  agent  for  {plaintiff  or  defendant). 

Sere  describe  the  documents,  the  manner  of  doing  which  may  be  as 

follows  : — 

ORIGINALS. 


DESCRIPTION  OF  DOCUMENTS. 


Deed  of  Covenant  between  A.  B.  and  C.  D.  of  the  first 
part,  and  E.  F.  of  the  second  part 

Indenture  of  Lease  from  A.  B.  to  C.  D 

Indenture  of  Belease  between  A.  B.,  <fcc,  of  the  first  part, 
C.  D.,  <fec,  of  the  second  part,  <fce 

Letter,  defendant  to  plaintiff 

Policy  of  Insurance  on 

Memorandum  of  Agreement  between  C.  D.  and  E.  F 

Bill  of  Exchange  for  £100,  at  three  months,  drawn  by  A. 
B.,  on  and  accepted  by  C.  D.,  endorsed  by  E.  F.  &  G.  H. 


1st  January,  1856. 
1st  February,  1856. 

2nd  February,  1856. 
3rd  February,  1856. 
1st  January,  1856. 
2nd  January,    1856. 

3rd  January,    1856. 


COPIES. 


DESCRIPTION  OP  DOCUMENTS. 


Register  of  Baptism  of  A-  B.,  in 
the  Parish  of 


Letter,  plaintiff  to  defendant . 
Notice  to  produce  papers 


Record  of  Judgment  of  the  Court 
of  Queen's  Bench,  in  an  action 
J.  S.  v.  J.N 

Letters  Patent  of  King  George  III 


1st  January,  1808. 
1st  February,  1838 

1st  March,  1856. 

(Trinity  Term, 
f      15  Victoria. 

1st  January,  1800. 


ORIGINAL  OR  DUPLICATE 

SERVED,    SENT,    OR    DELIVERED, 

WHEN,  HOW,  AND  BY  WHOM. 


(  Sent  by  post,  2nd  Febru- 
(  ary,  1838. 

I  Served  2nd  March,  1856, 
•!  on  defendant's  attorney,' 
(byE.  F.  of . 


SO.  (K)  In  all  cases  of  trials,  assessments,  or  inquisitions  of  any 
kind,  (t)  either  party  may  call  upon  the  other  party  by  notice,  to 
admit  documents  in  the  manner  provided  by  and  subject  to  the  provi- 


(h)  Taken  from  Eng.  R.  G.  No.  30  of  H.  T.  1853.  This  rule  is  substantially 
the  same  as  section  117  of  Eng.  C.  L.  P.  Act,  1852,  with  which  section  198  of 
oar  C.  L.  P.  Act  corresponds.  If  there  be  any  difference  between  the  rule  and 
the  statute,  it  is  that  the  rule,  which, extends  to  "inquisitions  of  any  kind"  has 
a  more  extensive  operation  than  the  statute. 

(i)  Or  inquisitions  of  any  kind,  &c.    The  extreme  generality  of  these  words 
may  be  held  sufficient  to  embrace  investigations  before  arbitrators  or  officers  of 
the  courts,  or  other  persons  deputed  by  the  courts  to  hold  inquisitions. 
41 
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sions  of  the  Common  Law  Procedure  Act,  1856,  (&)  and  in  case  of 
the  refusal  or  neglect  to  admit,  (7)  after  such  notice  given,  (m)  the 
costs  of  proving  the  documents  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  (n)  whatever  the  result  of  the  trial  may  be,  (o)  unless,  at 
the  trial,  assessment,  or  inquisition,  the  Judge  or  presiding  Officer  shall 
certify  that  the  refusal  to  admit  was  reasonable,  (p)  and  no  costs  of 
proving  any  document  shall  be  allowed,  unless,  such  notice  be  given,  (3) 
except  in  cases  where  the  omission  to  give  the  notice  is.,  in  the  opinion 
of  the  taxing  officer,  a  saving  of  expense,  (r) 

SI.  (*)  No  subpoena  for  the  production  of  an  original  record,,  (i)  [or 
of  an  original  memorial  from  any  registry  office,]  (m)  shall  be  issued, 
unless  a  rule  of  court,  or  the  order  of  a  judge,  shall  be  produced  to  the 
officer  issuing  the  same,  and  filed  with  him,  (y)  and  unless  the  writ 
shall  be  made  conformable  to  the  description  of  the  document  men- 
tioned in  such  rule  or  order. 

3S.  (w)  All  depositions  of  witnesses  taken  under  the  order  of  a 

(k)  See  section  198  C.  L.  P.  Act.  . 

(I)  The  admission  may  be  signed  by  the  attorney  or  his  managing  clerk: 
see  Taylor  v.  Wttlans,  2  B.  &  Ad.  845.  ■ 

(m)  Time,  forty-eight  hours :  see  preceding  rule. 

(n)   See  note  0  to  section  198,  C.  L.  P.  Act. 

(0)  See  note  p  to  section  198,  C.  L.  P.  Act. 
(p)  See  note  g.to  section  198,  C.  L.  P.  Act. 
(q)  See  note  s  to  section  198,  0.  L.  P.  Act. 
(r)   See  note  r  to  section  198,  C.  L.  P.  Act. 

(s)  Taken  from  Eng.  R.  G.  No.  32  of  H.  T,  1853,  the  origin  of  which  is  Rule 
of  Eng.  Q.  P..,  H.  T.  11  Vic.  (11  Q.  B.  876.) 

(1)  A  document  in  the  Grown  Lands  department  or  any  other  public  depart- 
ment is  not  an  original  record  within  the  meaning  of  this  rule :  McGuirev.  Sneath, 
2  U.  C.  L.  J.  184.  An  ex  parte  order  was  granted  under  this  rule  for  a  subpoena 
to  issue  to  the.  registrar  of  the  Surrogate  Court  of  the  United  Counties  of  York 
and  Peel  for  the  production  of  the  original  last  will  and  testament  of  A.  B. 
deceased :  Sladden  v.  Smith,  2  U.  C.  L.  J.  233.  The  affidavit,  upon  which  the 
order  is  made  is  fully  set  forth  in  the  report  of  the  case:  lb. 

(«)  The  words  in  brackets.are.not  to  be  found,  in  the  corresponding  English 
rule. 

(v)  Shall  be  issuedi  &c,  unle&s'a  rule,  of  cowU  <fev,.  shall  be  produced',  &c.  It 
may  be  that  these  words  are  only  directory,  and  thata  subpoena,  though  issued  in 
contravention  of  the  rule,  would,  when -issued,  be  prima,  facie  gpod.  At  all  events, 
there  is  nothing  to  say  that  a  writ  so  issued  shall  be  void.  It  may  be  irregular ; 
but  if  so  must  be  obeyed  until  moved  against  and'  set  aside  upon  the  ground  of 
irregularity. 

(w)  Taken  with  modifications  from  Eng.  R.  G.  No.  33  ofH.  T.  1853. 
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judge,  rule  of  court,  or  commission,  shall  be  returned  to,  and  filed  in, 
the  office  of  the  clerk  of  the  Crown  and  Pleas  of  the  court  in  which 
the  action  or  proceeding  is  pending. 

ISSUE  BOOKS,  (x) 

33.  The  Common  Law  Procedure  Act,  1856,  having  dispensed 
with  the  sealing  and  passing  of  the  Nisi  Prius  Record,  (z)  the  practice 
in  England  as  to  making  up  and  delivering  paper  books  and  issue 
books  is  to  be  followed  in  future,  (a) 

TRIAL;  TRIAL  BY  PROVISO;  ASSESSMENT;  NOTICE  OP  TRIAL;  (5)  &c. 

34-  (c)  The  expression  "  Short  notice  of  trial,"  or  "  Short  notice 
of  assessment,"  (<2)  shall  in  all  cases  be  taken  to  mean  four  days' 
notice,  (e) 

35.  (/)  On  a  replication  or  other  pleading  denying  the  existence  of 
a  record  pleaded  by  the  defendant,  a  rule  for  the  defendant  to  produce 
the  record  shall  not  be  necessary  or  used,  (o*)  and  instead  thereof  a 

(x)  The  issue  book  is  a  transcript  of  the  pleadings  -with  the  dates  of  pleading 
and  the  order  in  which  pleaded:  see  note  o  to  section  203,  C.  L.  P.  Act;  con- 
eluding  ordinarily  with  the  words  "  Therefore  let  a  jury,"  <fec. :  see  Mo.  1  in. 
Schedule  of  Forms  to  these  rules.  An  issue  book  served  in  a  case  where  there 
were  issues  in  fact  and  in  law,  and  the  latter  had  been  decided  in  plaintiff's 
favor,  contained  no  notice  of  the  judgment  and  the  usual  venire  only.  The  plain- 
tiffs, under  a  judge's  order,  amended  on  payment  of  costs  by  inserting  a  sugges- 
tion of  the  decision  on  demurrer,  and  the  usual  stay  of  entry  of  judgment  until 
the  trial  of  the  issues  in  fact ;  but  it  concluded  with  a  venire  only  to  try  the 
issues.  On  motion  to  set  aside  a  verdict  taken  for  irregularity,  it  was  held  that 
the  issue  book  having  been  amended  before  trial,  and  the  nisi  prius  record  being 
correct,  no  objection  would  lie  on  that  ground,  and  that  the  defect  in  the  venire 
in  the  amended  issue  was  not  fatal:  Welah  el  al  v.  O'Brien  et  al,  29  TJ.  G.  Q.  B. 
ili ;  see  further  note  v  to  section  203,  C.  L.  P.  Act. 

(2)  The  record  need  not  be  sealed,  but  must  now  be  signed  and  passed : 
section  203,  C.  L.  P.  Act. 

(a)  See  note  v  to  section  203,  C.  L.  P.  Act. 

(J)  See  notes  to  section  201  of  C.  L.  P.  Act. 

(c)  Taken  from  Eng.  E.  G.  No.  35  of  H.T.  1853,  the  origin  of  which  was  Eng. 
E.  G.  No.  58  of  H.  T.  2  Win.  IV. :  Jervis  N.  E.  74. 

(d)  The  defendant  is  not  bound  to  accept  short  notice  of  trial  or  of  assessment 
unless  under  terms  to  do  so  by  order  of  the  court  or  a  judge:  see  notes  to 
section  202  of  C.  L.  P.  Apt. 

(e)  It  seems  that  a  defendant  cannot  be  compelled  to  take  short  notice  of  trial 
if  the  pleadings  be  incomplete:  Lawson  v.  Bobinson,  2  Dowl,  P.C,  69. 

(/)  Taken  from  Eng.  E;  G.  No.  38  of  H.  T.  1S63. 

(g)  "  On  a  replication,  <fec.,  denying  the  existence  of  a  record  pleaded  by 
defendant,  &c,  a  rule  for  the  defendant,  <tc."    This  rule  does  not  apply  to  a 


6.44  REGULJE  GENERALES   AS   TO  PRACTICE.  [R.  36. 

four  days'  notice  shall  be  substituted,  requiring  the  defendant  to  pro- 
duce the  record,  otherwise  judgment.  (Ji) 

36.  (*')  In  all  cases  where  the  plaintiff's  pleading  is  in  denial  of  the 
pleading  of  the  defendant,  without  joining  issue,  (j)  the  plaintiff's 
attorney  may  give  notice  of  trial  at  the  time  of  delivering  his  replica- 
tion, or  other  subsequent  pleading,  and  in  case  issue  shall  afterwards 
be  joined,  such  notice  shall  be  available,  (&)  but  if  issue  be  not  joined 
on  such  replication  or  other  subsequent  pleading,  and  the  plaintiff  shall 
sign  judgment  for  want  thereof,  and  forthwith  give  notice  of  assess- 
ment of  damages,  such  notice  shall  operate  from  the  time  that  notice 
of  trial  was  given  as  aforesaid ;  (J)  and  in  all  cases  where  the  defendant 
demurs  to  the  plaintiff's  declaration,  replication,  or  other  subsequent 
pleading,  the  defendant's  attorney,  or  the  defendant,  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  assessment  on  the  back  of 
the  joinder  in  demurrer  j  (m)  and  in  case  the  defendant  pleads  a  plea 
in  bar  or  rejoinder,  &c,  to  which  the  plaintiff  demurs,  the  defendant's 

notice  by  plaintiff  that  he  will  produce  his  own  record:  see  Maguire  v.  Kincaid, 
7  Ex.  608. 

(ft)  The  notice  may  be  in  this  form  —  Take  notice  that  you  are  required  on, 
&c,  to  produce  the  record  pleaded  by  you  in  this  cause,  otherwise  judgment 
will  be  entered  for  the  plaintiff. 

(i)  Taken  from  Eng.  E.  G.  No.  40  of  H.T.  1853,  the  origin  of  which  was  Eng. 
E.  G.  No.  69  of  H.  T.  2  Wm.  IV:  Jervis  N.  E.  75;  with  which  our  Kiile  No.  23 
of  13  &  14  Vic.  corresponded. 

(j)  In  general,  notice  of  trial,  &o.,  cannot  he  given  until  issue  is  joined: 
dinger  v.  Pyeroft,  6  D.  4  L.  554.  The  exception  under  this  rule  is  where 
plaintiff's  pleading  is  in  denial  of  the  pleading  of  defendant,  <fec.  Issue  must  be 
completely  joined  on  the  day  for  which  notice  of  trial  is  given :  Poole  v.  Pain  et  al, 
2  L.  M.  &  P.  609. 

(Jc)  This  rule  is  framed  with  a  view  to  the  benefit  of  a  plaintiff  by  enabling 
him  to  proceed  to  trial  with  as  little  delay  as  possible.  The  notice  may  be 
given  either  at  the  time  of  delivering  plaintiffs  pleading,  or  afterwards  before 
issue  joined :  Mullins  et  al  v.  Ford,  4  5.  <fe  L.  765. 

(I)  The  effect  of  this  part  of  the  rule  is  merely  to  throw  the  notice  of  assess- 
ment back  to  the  time — not  when  the  pleading  is  delivered,  but  when  the  notice 
of  trial  is  given.  This  provision  seems  to  uphold  the  construction  mentioned  in 
the  preceding  note,  viz.,  that  the  notice  of  trial  may  be  given  at  a  time  distinct 
from  the  delivery  of  the  issue:  Mullins  et  al  v.  Ford,  4  D.  <fe  L.  765. 

(m)  If  the  defendant  demur  and  the  demurrer  be  not  set  aside  as  frivolous, 
the  notice  of  trial  is  nugatory :  Poole  v.  Pain  et  al,2L.M.&  P.  609.  But  if  the 
demurrer  be  set  aside  as  frivolous,  the  judge  may  order  the  issue  to  stand  and 
the  case  to  be  tried  according  to  the  notice  delivered:  Hegingbotham  v.  The 
Eastern  and  Continental  Steam  Packet  Co.,  8  C.  B.  837. 
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attorney,  or  the  defendant,  if  he  plead  in  person,  shall  be  obliged  to 
accept  notice  of  assessment  on  the  back  of  such  demurrer,  (n) 

37.  (o)  Notice  of  a  trial  at  bar  shall  be  given  to  the  Clerk  of  the 
Crown  and  Pleas  of  the  Court  before  giving  notice  of  trial  to  the 
party.  (_p) 

38.  (<?)  No  rule  for  a  trial  by  proviso  shall  be  neceessary. 

VIEW,  (r) 

39-  (s)  Upon  any  application  for  a  view,  there  shall  be  an  affidavit 
stating  the  place  at  which  the  view  is  to  be  made,  and  the  distance 
thereof  from  the  Sheriff's  office  ;  and  the  party  obtaining  the  order  for 
the  view,  shall  deposit  with  the  sheriff  the  sum  of  six  pounds  and  five 
shillings  in  case  of  a  common  jury,  and  eight  pounds  and  ten  shillings 
in  case  of  a  special  jury,  if  such  distance  do  not  exceed  five  miles, 
and  seven  pounds  and  fifteen  shillings  in  case  of  a  common  jury,  and 
ten  pounds  fifteen  shillings  in  case  of  a  special  jury,  if  the  distance  be 
above  five  miles;  and  if  such  sum  shall  be  more  than  sufficient  to  pay 
the  expenses  of  the  view,  the  surplus  shall  forthwith  be  returned  to 
the  party  who  obtained  the  view,  or  his  attorney,  and  if  such  sum 
shall  not  be  sufficient  to  pay  such  expenses,  the  deficiency  shall  forth- 
with be  paid  by  such  party  or  his  attorney  to  the  Sheriff;  (f)  and  the 

(n)  This  is  in  perfect  keeping  with  the  preceding  provisions,  the  object  of 
which  is  to  facilitate  trials,  etc. 

(o)  Taken  from  Eng.  R,  G.  No.  41  of  H.  T.  1853. 

(  p)  Eight  days'  notice  is  sufficient  in  all  cases  whether  at  bar  or  at  nisi  prius : 
section  201,  C.  L.  P.  Act.  The  first  and  last  days  are  now  inclusive,  so  that 
Monday  for  Monday  is  sufficient :  Morell  v.  Wilmot,  C.  P.  E.  T.  1870.  The 
Attorney-General,  acting  for  the  Crown,  has  a  right  to  demand  a  trial  at  bar : 
Rex  v.  Hales,  2  Str.  816  ;  Regina  v.  Banks,  2  Salk,  682.  In  other  cases  the  Court 
exercises  its  discretion:  Rex  v.  TJie  Burgesses  of  Caermartlien,  Say,  79 ;  Holmes  v. 
Brown,  2  Doug.  437. 

(j)  This  rule  is  in  effect  the  same  as  the  latter  part  of  section  227  C.  L.  P. 
Act :  see  note  e  to  that  section. 

(r)  The  practice  of  granting  views  as  it  now  exists  is  founded  upon  Eng. 
Stat.  4  Anne,  cap.  16  sec.  8 ;  3  Geo.  II.  cap.  25 :  and  Con.  Stats.  U.  C.  cap.  31, 
sees.  124,  126 :  see  note  b  to  section  196,  C.  L.  P.  Act. 

(s)  Taken  from  Eng.  R.  G.  No.  49  H.  T.  1853,  the  origin  of  which  was  Eng.  R. 
Q.  B.  of  T.  T.  7  Geo.  IV. ;  5  B.  &  C.  795. 

(t)  The  order  for  a  view  in  England  is  in  this  form :  "  It  is  ordered  at  the 
instance  of  the  plaintiff  (or  defendant)  that  the  sheriff  of,  (fee,  according  to  the 
form  of  the  Statute  in  that  case  made  and  provided,  shall  cause  the  place  in 
question  to  be  shown  to  six  or  more  of  the  jury  (or,  if  special  jury,  "  six  or 
more  of  the  first  twelve  jurors"),  summoned  and  empanelled  to  try  the  issues 
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Sheriff  shall  pay  and  account  for  the  money  so  deposited,  according  to 
the  scale  following,  that  is  to  say : — 

For' Travelling  expenses  to  the  Sheriff,  Shewers,  and  Jurymen — expenses  actually 

paid,  if  reasonable. 
Fee  to  the  Sheriff,  when  the  distance  does  not  exceed  five  miles    £  s.    d. 

from  his  office 0  10    0 

Where  such  distance  exceeds  five  miles 0  15    0 

In  case  he  shall  be  necessarily  absent  more  than  one  day — then  for 

each  day  after  the  first,  a  further  fee  of 0  16    0 

Fee  to  each  of  the  Shewers,  the  same  as  to  the  Sheriff,  calculating.&c. 

Fee  to  each  common  juryman,  per  diem 0    5    0 

Fee  to  each  special  juryman,  per  diem 0  10    0 

Allowance  for  refreshment  to  the  Sheriff,  shewers,  and  jurymen, 

common  or  special,  each,  per  diem '. 0    6    0 

To  the  Sheriff  for  summoning  each  juryman,  whose  residence  is 

not  more  than  five  miles  distant  from  the  Sheriff's  office 0    2    0 

And  for  each  whose  residence  exceeds  five  miles  from  Sheriff's 

office 0    3    0 

NEW  TRIALS— MOTIONS  IN  ARREST  OF  JUDGMENT— JUDGMENT  NON 
OBSTANTE  VEREDICTO,  (v) 

40.  (?)  No  motion  for  a  new  trial  or  to  enter  verdict  or  non-suit, 
motion  in  arrest  of  judgment,  or  for  judgment  non  obstante  veredicto, 
shall  be  allowed,  after  the  expiration  of  four  days  from  the  day  of  trial, 
nor  in  any  case  after  the  expiration  of  the  term,  if  the  cause  be  tried  in 
term ;  or  when  the  cause  is  tried  out  of  term,  after  the  expiration  of 
the  first  four  days  of  the  ensuing  term,  (w)  unless  in  either  case 

between  the  parties,  or  as  many  more  of  them  as  he  shall  think  fit,  to  take  a 
view  of  the  place  in  question  on,  <fcc,  at,  &c,  of  the  clock  in  the  forenoon  of  the 
same  day,  which  said  jurors  shall  meet  at  the  house  of  A.  B.,  known  by  the 
name  or  sign  of,  <fcc,  in,  <fec,  and  shall  then  and  there  be  refreshed  at  the  equal 
.  charges  of  the  said  parties ;  and  that  C.  D.  on  the  part  of  the  plaintiff,  and  E.  F. 
on  the  part  of  the  defendant,  shall  show  the  place  in  question  to  the  said  jurors, 
but  that  no  evidence  shall  be  given  to  the  said  jurors  on  either  side.  And  it  is  ■ 
further  ordered  that  the  plaintiff  (or  defendant),  his  attorney  or  agent  shall 
deposit  in  the  hands  of  the  sheriff  of  the  said  county  the  sum  of,  &c.  for  pay- 
ment of  the  expenses  of  said  view,  to  be  accounted  for  by  the  said  sheriff  pur- 
suant to  the  statute  and  the  rule  of  this  Court;  the  plaintiff  (or  defendant)  hereby 
consenting  that  in  caBe  no  view  be  had,  or  if  a  view  shall  be  had  by  any  of  the 
said  jurors,  whether  they  shall  happen  to  be  six  or  any  particular  number,  yet 
the  said  trial  shall  proceed  and  no  objection  shall  be  made  on  account  thereof. 
By  the  Court,  &c."  Differences  existing  between  ours  and  the  English  law 
pointed  out  in  note  5  to  section  196,  C.  L.  P.  Act,  must,  however,  be  observed  in 
proceedings  under  the  rule  here  annotated. 

(«)  The  six  following  rules  provide  in  detail  for  subjects  of  practice,  for  which 
provision  is  in  some  degree  made  in  the  C.  L.  P.  Act.  References  hereafter  made 
will  point  out  places  where  these  provisions  may  be  found. 

(a)  Taken  from  Eng,  E.  G.  No.  60  of  H.  T.  1863.  » 

(w)  The  power  of  the  court  before  the  new  rules  to  entertain  a  motion  for  a 
new  trial  at  any  time  before  judgment  actually  entered,  was  undoubted :  Bens  v. 
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entered  in  a  list  of  postponed  motions,  by  leave  of  the  Court,  (a;) 

Stover  et  al,  12  TT.C.Q.B.  624,  per  Draper,  J.  It  has  since  been  thought  that  the 
rule  being  as  it  were  a  statutory  rule,  has  left  the  court  no  discretion.  In  Mlaby 
v.  Moore,  13  C.  B.  90S,  Jervis,  C.  J.,  said,  "The  rule  is  imperative,  and  it  is  safest 
to  adhere  to  it  strictly,"  see  further  Pain  v.  Terry,  34  L.  J.  Ex.  224;  Copcutt  t. 
Great  Western  Railway  Co.  L.  R.  2  C.  P.  465.  But  upon  this  argument  being 
pressed  on  the  court  in  Johnson  v.  Warwick,  17  C.  B.  518,  where  the  rule  nisi 
had  been  granted  after  the  time,  subject  to  any  objection  being  made  on  the 
,  ground  of  its  being  made  out  of  time,  Jervis,  C.  J.,  is  reported  to  have  said  "  It 
has  never  been  the  practice  to  make  objections  of  this  sort."  And  Cresswell,  J., 
"  I  for  one  am  very  unwilling  to  suppose  that  my  lord  and  my  brothers  at  all 
exceeded  their  authority  in  allowing  the  rule  to  be  moved  under  the  peculiar 
circumstances."  In  a  late  case  the  Court  of  Exchequer  were  against  the 
existence  of  the  power:  Sutton  v.  Craig,  4  L.  T.  IT.  S.  217.  But  it  would 
still  appear  to  be  a  matter  of  discretion  exercised  sparingly  in  particular  cases. 
Reference  therefore  will  here  be  made  to  cases  decided  as  well  before  as  since 
the  rule.  In  Willis  v.  Bennett,  Barnes,  443,  decided  in  M.  T.  11  Geo.  II.  the 
court  granted  a  rule  after  the  time  limited,  but  declared  "  that  for  the  future 
no  such  motion  should  be  received  after  the  four  days,  unless  the  foundation 
of  the  motion  be  a  fact  not  disclosed  to  the  party  till  "after  that  time:"  Byles, 
J.,  in  Gambert  v.  Mayne,  14  C.  B.  U.S.  321,  said  "I  believe  this  has  never  been 
allowed  since  Barnes'  time,  except  where  counsel  has  by  mistake  moved  in 
the  wrong  court  and  so  inadvertently  let  the  time  for  moving  slip  by."  In 
Birt  v.  Barlow,  1  Doug.  171,  decided  in  1779,  where  counsel  erred  as  to  the 
computation  of  the  time,  and  the  learned  judge  who  tried  the  cause  desired  at 
the  trial  that  the  opinion  of  the  court  should  be  taken,  the  motion  though 
late  was  allowed.  In  another  case,  the  application  was  allowed  after  the  time 
to  set  aside  a  verdict  for  a  plaintiff,  the  learned  judge  at  the  trial  being  of  opinion 
that  the  law  was  with  defendants,  but  permitted  the  verdict  to  be  entered  for 
the  plaintiff  on  condition  that  if  the  court  above  agreed  with  him  it  should  be 
entered  for  the  defendants,  so  that  there  Bhould  be  an  end  of  litigation :  As- 
signees of  Smyth  v.  Sayers,  Rowe's  Ir.  R.  571.  In  a  case  tried  before  an  under- 
sheriff,  who  delayed  to  furnish  his  notes  in  the  proper  time,  the  matter  having 
been  mentioned  within  the  four  days  the  application  was  allowed  afterwards  : 
Thomas  v.  Edwards,  2  Dowl.  P.  C.  664.  The  application  should  be  made  within 
the  time  for  further  time:  Williams  v.  Andrews,  9  Dowl.  P.  C.  122  ;  Wheeler  v. 
Whitmore,  4  Dowl.  P.  C.  235.  So  where  by  mistake  the  motion  wa3  within  the 
four  days  made  in  the  wrong  court,  the  right  court  under  the  circumstances 
allowed  the  rule  to  stand  good  as  of  the'  right  court :  Piggott  v.  Kemp,  2  Dowl. 
P.  C.  20 ;  see  also  Bens  v.  Stover  et  al,  12  U.  C.  Q.  B.  623  ;  Johnson  v.  Warwick, 
17  C.  B.  516.  The  court  by  consent  has  enlarged  the  time  for  moving  in  arrest 
of  judgment  until  after  the  determination  of  issues  in  law  :  Harrison  et  al  v.  The 
Great  Northern  Railway  Co.  11  C.  B.  542.  But  where  a  cause  was  tried  on  the 
last  day  but  two  of  Easter  Term,  the  court  refused  to  allow  a  motion  for  a  new 
trial  to  be  suspended  until  after  the  first  day  of  Trinity  Term,  on  the  ground 
that  the  attorney  had  not  had  time  since  the  trial  to  prepare  himself  with  affida- 
vits of  surprise :  Cooper  v.  Lloyd,  6  G.  B.  M".  S.  519.  A  suggestion  of  perjury  on 
the  part  of  the  defendant  and  his  witnesses,  and  that  fresh  evidence  has  been 
discovered  by  the  plaintiff  since  the  expiration  of  the  time  for  moving  for  a  new 
trial,  is  now  held  to  afford  no  ground  for  asking  for  an  extension  of  time :  Gam- 
bart  v.  Mayne,  14  C.  B.  N.S.  321,  Where  the  case  is  not  one  of  much  impor- 
tance and  the  verdict  in  no  way  binds,  title  to  property,  the  rule  will  not  be 
relaxed :  Price  v.  Duggan,  2  M.  &  G.  641.  The  court  will  not  break  through  a 
good  rule  for  a  party  who  has  no  merits:  Smith  v.  Robinson,  2  Ir.  L.  Rec.  O.S. 
239;  Hunt  v.  Blomfield,  3  Ir.  L.  Rec.  O.S.  18. 

[x)  See  R.  G.  pr.  41. 
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41.  (c)  No  suitor  who  appears  in  person,  shall  be  at  liberty  to  set 
down  any  motion  in  such  list  of  postponed  motions,  without  the  express 
leave  of  the  court,  (d) 

43.  (/)  No  affidavit  shall  be  used  in  support  of  a  motion  for  a 
new  trial  in  any  case,  unless  such  affidavit  shall  have  been  made  within 
the  time  limited  for  the  making  of  such  motion,  (g~)  without  the 
special  permission  of  the  court  for  that  purpose,  (h) 

43.  (*')  If  such  motion  as  above  mentioned  (/)  be  entered  in  such 
list  of  postponed  motions,  the  attorney,  who  has  instructed  counsel  to 
make  the  motion,  shall  give  notice  of  it  to  the  attorney  of  the  opposite 
party,  otherwise  judgment  signed  on  behalf  of  the  opposite  party 
shall  be  deemed  regular,  and  every  suitor  who  appears  in  person,  shall 
give  a  similar  notice.  (J) 

44-  (m)  If  a  new  trial  be  granted  without  any  mention  of  costs  in 

(c)  Taken  from  Eng.  R.  G.  No.  51  of  H.  T.  1853. 

(d)  See  note  w  to  R.  G.  pr.  40. 

(/)  Taken  from  Eng.  R.  G.  No.  62  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  Q.  B.  of  T.  T.  5  Geo.  IV. :  3  B.  &  C.  176. 

(g)  The  English  Court  of  Exchequer  refused  to  allow  an  affidavit  to  be  read 
which  was  sworn  after  the  first  four  days  of  the  term,  in  support  of  a  rule 
obtained  upon  it  for  a  new  trial,  although  the  rule  had  been  in  fact  obtained 
after  the  affidavit  was  sworn,  in  consequence  of  the  motions  for  new  trials  extend- 
ing beyond  the  four  days:  Williams  v.  Mortimer,  11  M.  <fe  W.  104;  and  the 
English  Court  of  Common  Pleas  has  refused  to  allow  additional  affidavits  to  be 
filed  in  support  of  a  motion  for  a  new  trial  after  the  expiration  of  the  time  for 
moving :  Gibbs  v.  Tunaley,  1  C.  B.  640 ;  see  further,  Allum  v.  Boultbee,  23  L.  J. 
Ex.  208. 

(h)  Upon  motions  founded  upon  affidavits,  either  party  may  with  leave  file 
affidavits  in  answer  upon  any  new  matter  arising  out  of  such  affidavit :  C.  L.  P. 
Act,  section  183. 

(i)  Taken  from  Eng.  R.  G.  No.  53  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  of  M.  T.  12  Vic. :  12  Q.  B.  855. 

(j)  In  rule  R.  G.  pr.  40. 

(Z)  If  in  such  a  case  judgment  be  regularly  signed,  the  party  obtaining  the 
rule  cannot  be  heard  until  the  judgment  is  set  aside :  J)oe  d.  Wliitty  et  al  v.  Carr, 
16  Q.  B.  117 ;  see  further  Emblin  v.  Dartnell,  12  M.  &  W.  830.  Leave  wa3  given 
to  a  defendant  to  move  for  a  new  trial  after  the  first  four  days  of  term,  but  no 
notice  was  given  to  the  plaintiff,  and  plaintiff  signed  judgment  on  the  fifth  day 
of  term.  A  rule  for  a  nonsuit  or  a  new  trial  was  afterwards  served  on  the  plain- 
tiff's attorney.  A  rule  was  granted  to  discharge  that  rule,  but  was  ordered  to 
stand  over  till  the  merits  of  the  first  rule  should  be  disposed  of.  Defendant's 
proper  course  in  such  a  case  would  have  been  to  have  moved  to  set  aside  the 
judgment:  Lloyd  v.  Berkovitz,  16  M.  &  "W.  31. 

(m)  Taken  from  Eng.  R.  G.  No.  54  of  H.  T.  1953,  the  origin  of  which  was  Eng. 
R.  G.  No.  64  of  H.  T.  2  Wm,  IV. :  Jervis  N.  R.  76. 
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the  rule,  the  costs  of  the  first  trial  shall  not  be  allowed  to  the  success- 
ful paTty,  though  he  succeed  in  the  second,  (n) 

45.  (o)  No  rule  granting  a  new  trial  to  a  party,  on  condition  of 
payment  of  costs,  or  other  condition,  shall  be  discharged,  on  account 
of  default  in  performing  such  condition  by  a  rule  absolute  in  the  first 
instance;  (p)  but  a  rule  for  such  discharge  shall  issue,  which  shall 
make  itself  absolute,  unless  cause  be  shown  on  or  before  the  day  men- 
tioned for  that  purpose  in  the  rule,  and  which  shall  in  no  case  be 
earlier  than  the  fourth  day  inclusive,  after  service  thereof,  (j) 


(n)  This  rule  it  appears  only  applies  -where  a  new  trial  is  granted  on  the  whole 
record:  Bower  v.  Hill  et  ah  5  Dowl.  P.  C.  183.  It  extends  to  issues  in  prohibi- 
tion :  Craven  y.  Sanderson  et  al,  1  A.  &  E.  897,  n.  Where  a  cause  was  referred  at 
nisi  prius  and  an  award  made,  which  was  set  aside,  and  the  cause  tried  a  second 
time,  it  was  held  that  the  party  ultimately  succeeding  was  not  entitled  to  the 
costs  of  the  first  trial :  Wood  v.  Duncan,  5  M.  <fc  W.  87.  A  party  objecting  to  a 
rule  for  a  new  trial  on  the  ground  of  its  not  mentioning  costs,  should  apply  to 
the  court  to  amend  it  before  going  to  trial :  Earl  of  Romney  v.  The  Inclomre 
Commissioners,  2  C.  L.  K.  1651.  If  a  new  trial  be  granted  on  the  ground  that 
the  verdict  is  against  evidence,  the  costs  of  the  first  trial  abide  the  event  unless 
otherwise  ordered :  section  232  C.  L.  P.  Act. 

(o)  Taken  from  our  Rule  No.  39  of  H.  T.  13  Vic. 

(p)  This  was  at  one  time  our  practice :  Drean  v.  Smith,  T.  T.  1  &  2  Vic.  MS. 
R.  &  H.  Dig.  "Hew  Trial,"  ix.  2.  The  rule  in  England  was  absolute  in  the 
first  instance  in  the  Queen's  Bench:  Champion  v.  Griffiths,  1  Dowl.  N.S.  319. 
In  the  Common  Pleas  it  was  a  rule  nisi  only:  Lord  v.  Wardle,  3  C.  B.  295.  But 
in  the  Exchequer  it  was  as  here  provided  a  rule  nisi,  which  made  itself  absolute 
if  no  cause  were  shown :  Phillips  v.  Warren,  14  M.  &  W.  730 ;  see  also  Solly  v. 
Lanford,  13  M.  &  W.  151.  . 

(g)  It  is  the  duty  of  a  party  obtaining  a  rule  for  a  new  trial  on  payment  of 
costs  to  proceed  with  the  taxation  of  costs  and  with  the  payment  thereof,  so  as 
to  enable  the  cause  to  be  tried  at  the  next  opportunity :  Proudfoot  v.  Holden, 

1  Cham.  R.  22 ;  Johnson  V.  Sparrow,  1  U.C.  Q.B.  396  ;  Chase  et  al  v.  Coble,  3  M. 
<fc  G.  635.  But  the  omission  to  do  so  will  not  necessarily  deprive  him  of  the 
benefit  of  the  rule :   Grantham  v.  Powell,  1  Prac.  R.  266 ;  Rabidon  v.  Harhin, 

2  Prac.  R.  129 ;  VanEvery  v.  Drake,  3  Prac.  R.  84.  Plaintiff  cannot  treat  the 
omission  of  the  defendant  to  take  out  and  serve  the  rule  in  what  they  consider 
due  time  as  an  abandonment  of  it,  so  as  to  justify  him  in  signing  judgment : 
Lyman  et  al  v.  Snarr,  lb.  86.  Where  a  plaintiff  set  aside  a  nonsuit  on  pay- 
ment of  costs,  and  proceeded  to  trial  without  paying  the  costs,  and  obtained 
a  verdict,  the  verdict  was  set  aside:  Nichols  v.  Boson,  13  East.  185.  But  where 
a  new  trial  is  granted  to  a  defendant  on  payment  of  costs,  if  plaintiff  proceed  to 
a  second  trial  without  payment  of  the  costs  he  cannot  afterwards  recover  them : 
Farrer  y.  DeFlinn,  8  Jur.  779.  There  is  nothing  to  prevent  either  party 
taking  out  the  rule  and  having  the  costs  taxed :  Lyman  et  al  v.  Snarr,  3  Prac. 
R.  86.  When  a  plaintiff  obtains  a  new  trial  on  payment  of  costs  he  is  not  bound 
to  pay  them  before  the  then  next  assizes :  Stacey  v.  Melntyre,  6  U.  C.  L.  J.  U.S. 
127.  Under  special  circumstances  the  rule,  though  become  absolute,  may  be 
discharged,  and  further  time  given  to  defendant  to  pay  costs :  Reeves  v.  Myers; 
T.  T.  4  &  5  Vic.  MS.  R.  &  H.  Dig.  "Hew  Trial,"  ix.  6. 
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JUDGMENT,  (r) 

46.  (s)  No  rule  for  judgment  shall  be  necessary. 

4I7.  (t)  All  judgments,  whether  interlocutory  (u)  or  final,  (v)  shall 
be  entered  of  record  of  the  day  of  the  month  and  year,  whether  in  term 
or  vacation,  when  signed,  and  shall  not  have  relation  to  any  other 
day,  (jo)  but  it  sliall  be  competent  for  the  court  or  a  judge  to  order  a 
judgment  to  be  entered  nunc  pro  tunc.  (x~) 

COSTS :  SETTING  OPE  DAMAGES  OR  COSTS,  (y) 

(r)  Judgments  are  either  interlocutory  or  final.  Interlocutory  judgments  are 
occasionally  given  upon  some  plea,  proceeding  or  default  occurring  in  the  course 
of  the  action,  and  which  does  not  terminate  the  suit.  But  the  most  common 
kind  of  interlocutory  judgments"  are  those  which  are  given  when  the  right  of  the 
plaintiff  is  indeed  established,  but  the  quantum  of  damages  sustained  by  him  is  not 
ascertained:  Smith's  Action  at  Law,  10th  ed.,  179.  As  to  final  judgments,  they  put 
an  end  to  the  action  altogether  by  declaring  either  that  the  plaintiff  is  or  is  not 
entitled  to  recover,  and  if  entitled  to  recover,  specifying  what :  lb.  183.  It  may  be 
mentioned  that  interlocutory  judgments  and  judgments  by  default  are  sometimes 
spoken  of  as  synonymous.  Though  often  identical  in  effect,  as  where  some  ulterior 
step,  such  as  assessing  damages  by  a  jury,  referring  bills,  bonds,  notes,  &c.  to  the 
master  is  necessary  before  final  judgment;  still  there  is  this  distinction,  a  judg- 
ment by  default  or  nil  dicit  is  sometimes  final,  whereas  an  interlocutory  judgment 
is  always  inchoate  and  imperfect,  always  requiring  ulterior  steps  to  be  taken. 

(«)  Taken  from  Eng.  R.  G.  Mo.  55  of  H.  T.  1853 ;  but  in  this  Province  is  in 
fact  as  old  as  rule  10  of  T.  T.  3  &  4  Wm.  IV. :  Cam.  R.  10. 

(*)  Taken  from  Eng.  R.  G.  Mo.  56  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  3  of  H.  T.  4  Wm.  IV. :  Jervis  M.  R.  116 ;  with  which  our  rule  No.  22 
of  E.  T.  5  Vic.  corresponded :  Cam.  R.  28. 
(u)  See  note  r  to  R.  G.  pr.  46. 

(«)  Taxation  of  costs  and  entry  of  final  judgment  are  contemporaneous  acts, 
and  judgment  is  not  final  until  costs  have  been  taxed,  unless,  it  seems,  the  party 
entitled  to  them  intends  to  waive  them:  Peirce  v.  Derry,  4  Q.  B.  635. 

(w)  Judicial  proceedings  are  considered  as  taking  place  at  the  earliest  period 
of  the  day  on  which  they  are  done.  Therefore  where  judgment  was  signed  at  the 
opening  of  the  office  at  its  usual  hour,  11  a.m.  and  the  defendant  died  at  half  past 
nine  a.m.  on  the  same  morning,  the  judgment  was  held  regular :  Wright  et  al  v. 
Mills,  4  H.  <fc  N.  488 ;  see  also  Converse  et  al  v.  Michie,  16  U.  C.  C.  P.  16T. 

(x)  This  provision  applies  only  to  cases  where  the  delay  is  the  act  of  the  court 
and  not  of  the  parties :  Lawrence  v.  Hodgson,  1  V.  &  J.  368 ;  Freeman  v.  Tranah, 
12  C.  B.  406 ;  Miles  v.  Williams,  9  Q.  B.  47 ;  Heathcote  v.  Wynn,  25  L.  T.  Rep.  247; 
Denison  v.  Holiday,  26  L.  J.  Ex.  227 ;  Bates  q.  t.  v.  Lochwood,  1  T.  R.  637;  Lanman 
v.  Lord  Audley,  2M.4V.  535 ;  Doe  d.  Trylor  v.  Crisp,  1  Bowl.  P.  C.  584 ;  The 
Fishmongers'  Co.  v.  Robertson  et  al,  3  C.  B.  970 ;  Blackburn  v.  Oodrich,  9  Dowl. 
P.  C.  337 ;  Neil  v.  McMillan,  27  U.  C.  Q.  B.  257. 

{y)  Incident  to  the  judgment  are  the  costs  which  are  awarded  therein  to  the 
successful  party.  Costs  are  either  interlocutory  or  final.  Interlocutory  costs 
are  given  upon  matters  arising  in  the  course  of  the  suit;  they  are  generally 
awarded  upon  motion,  and  lie  in  the  discretion  of  the  court,  which  exercises  its 
equitable  jurisdiction  either  in  granting  or  refusing  them.  Final  costs  are  given 
by  statute,  and  depend  on  the  event  of  the  action :  Smith's  Action  at  Law,  10th 
ed.  189. 
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48.  (a)  One  day's  notice  of  taxing  costs,  together  with  a  copy  of 
the  bill  of  costs  and  affidavit  of  increase,  if  any,  shall  be  given  by  the 
attorney  of  the  party,  whose  costs  are  to  be  taxed  (a)  to  the  other  party 
or  his  attorney  in  all  cases  where  a  notice  to  tax  is  necessary.  (J) 

49.  (c)  One  appointment  only  shall  be  deemed  necessary  for  pro- 
ceeding (<2)  in  the  taxation  of  costs  or  of  an  attorney's  bill,  (e) 

50.  (/)  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  (y) 
where  the  defendant  has  not  appeared  in  person,  or  by  his  attorney  or 
guardian. 

51.  (A)  When  issues  in  law  or  fact  are  raised,  the  costs  of  the 
several  issues  both  in  law  and  fact  will  follow  the  finding  or  judgment, 
and  if  the  party  entitled  to  the  general  costs  of  the  cause  obtain  a 

(2)  Taken  from  Eng.  E.  G.  No.  59  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
B.  G.  No.  10  of  M.  T.  1  Wm.  IV.:  Jervis  N.  E.  10. 

(o)  Where  by  the  practice  of  the  court  costs  need  not  be  taxed,  it  is  unneces- 
sary to  give  one  day's  notice  of  taxation :   Griffiths  v.  Liversedge,  2  Dowl.  P.O. 143. 

(b)  It  seems  to  have  been  at  one  time  doubted  whether  non-compliance  with 
a  rule  similar  to  this  was  a  ground  for  setting  aside  a  judgment :  see  Perry  v. 
Turner  et  al,  2  C.  <fc  J.  89 ;  RovUedge  v.  Giles,  lb.  163.  But  it  is  now  settled  that  it 
is  merely  a  ground  for  reviewing  the  taxation :  Taylor  v.  Murray,  8H.  A¥. 
141;  Wilkins  v.  Perkins,  2  M.  &W.  315;  Lloyds.  Kent,  5  Dowl.  P.C.  125;  Ilderlon 
v.  Sill.  2  C.  B.  249 ;  Field  v.  Partridge,  7  Ex.  6£9 ;  Felton  v.  Conley,  1  Prae.  R. 
319.  The  rule  does  not  apply  to  judgment  on  demurrer:  Taylor  v.  Murray, 
3  M.  &  W.  141. 

(c)  Taken  from  Eng.  R.  G.  No.  60  of  H.  T.  1853. 

(d)  One  half  hour's  grace  is  always  allowed  by  the  practice  of  the  courts  for 
both  parties  to  appear  before  proceeding  to  taxation:  London  v.  Slubbs, 
3  U.  C.  L.  J.  70.  This  is  the  practice  as  much  where  an  appointment  is 
taken  out  as  where  a  notice  of  taxation  is  given :  26.  When  a.  party  fails  to 
attend  the  taxation  pursuant  to  notice  or  appointment,  he  may  perhaps  be  pre- 
cluded from  objecting  to  the  amount  of  an  item  in  the  discretion  of  the  master, 
but  not  from  objecting  in  toto  to  items,  upon  the  allowance  of  which  the  master 
has  no  discretion  at  all :   Conger  v.  McK echnie,  1  Cham.  B.  209. 

(e)  "  In  the  taxation  of  costs  or  of  an  attorney's  bill,"  <fec.  apparently  intend- 
ing costs  as  between  party  and  party,  and  as  between  attorney  and  client. 

(/)  Taken  from  Eng.  B.  G.  No.  61  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
E.  G.  No.  17  of  H.  T.  4  Wm  IV. :  Jervis  N.  B.  110. 

(g)  In  any  case,  &a.  This  rule  is  express,  that  no  notice  shall  be  necessary 
when  no  appearance  is  entered :  Bolton  v.  Manning,  6  Dowl.  P.  C.  769 ;  Pope  v. 
Mann,  2  M.  &  W.  881.  Notice,  however,  will  be  necessary  when  defendant  has 
done  that  which  is  equivalent  to  appearing,  as  where  he  has  assented  to  a  judge's 
order  for  a  stay  of  proceedings:  Lloyd  v.  Kent,  5  Dowl.  P.  C.  125;  Perry  v. 
Turner  et  al,  2  C.  &  3.  89.  But  a  mere  summons  for  time  to  plead,  though  taken  out 
by  defendant,  is  not  tantamount  to  appearing:  Welch  v.  Vickery,  15  M.  &  W.  59. 

(A)  Taken  from  Eng.  B.  G.  No.  62  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
E.  G.  No.  7  of  H.  T.  4  Wm.  IV. :  Jervis  N.  E.  121 ;  with  which  our  Eule  No.  26  of 
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verdict  on  any  material  issue,  he  will  also  be  entitled  to  the  general 
costs  of  the  trial ;  (i)  but  if  no  material  issue  in  fact  be  found  for  the 
party  otherwise  entitled  to  the  general  costs  of  the  cause,  the  costs  of 
the  trial  shall  be  allowed  to  the  opposite, party.  (/) 

53.  (&)  No  set-off  of  damages  or  costs  between  parties  shall  be 
allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the  particular 
suit  against  which  the  set-off  is  sought;  (I)  provided,  nevertheless,  that 
interlocutory  costs  in  the  same  suit  awarded  to  the  adverse  party  may 
be  deducted,  (m) 

53-  (n)  No  privilege  shall  hereafter  be  allowed  to  any  person  to 
exempt  him  as  plaintiff  from  the  operation  of  any  statute  or  rule  of 
court  which  restrains  costs  on  any  causes  of  action  of  the  proper  com- 
petence of  the  county  court,  (o) 

E.  T.  5  Vic.  corresponded:  Cam.  R.  29.  The  latter  part  of  section  110,  C.  L.  P. 
Act,  which  is  to  the  effect  that  "  the  costs  of  any  issue,  either  of  fact  or  of  law, 
shall  follow  the  finding  or  judgment  on  such  issue,  and  be  adjudged  to  the 
successful  party,  whatever  may  be  the  result  of  the  other  issue  or  issues,"  is  in 
substance  the  same  as  this  rule.     See  the  notes  thereto. 

(t)  The  rule  does  not  apply  to  a  case  where  the  pleadings  in  one  action  against 
two  or  more  defendants  are  at  common  law  and  each  pleading  separately,  one 
defendant  succeeds  on  his  single  plea,  so  as  to  prevent  the  plaintiff  having  judg- 
ment against  his  co-defendant  or  co-defendants  who  have  failed  on  the  issues  on 
the  other  pleas:  Cazneau  y.  Morrice  et  al,  25  L.  J.  Q.  B.  126. 

(J)  For  a  review  of  the  decided  cases  bearing  upon  the  subject  matter  of  this 
rule,  see  note  i  to  section  110,  C.  L.  P.  Act. 

(A)  Taken  from  Eng.  R.  G-.  No.  63  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  93  of  H.  T.  2  Win.  IV. :  Jervis  N.  R.  86.  The  history  of  the  latter  rule 
is  explained  by  Jervis,  C.  J.,  in  Dunn  v.  West,  1  L.  M.  &  P.  615. 

(Z)  This  rule  is  inflexible,  and  applicable  to  all  cases :  Humbleton  v.  Biggin- 
botham,  Ex.  H.  T.  MS,  1832.  It  cannot  be  affected  by  the  private  agreement  of 
the  parties  to  a  reference :  Cowell  v.  Betteley,  2  Dowl.  P.O.  780.  Where,  however, 
an  arbitrator  awards  a  sum  to  be  paid  to  A.,  in  respect  of  matters  in  difference 
between  him  and  B.,  and  the  costs  of  the  action  (a  smaller  sum)  to  be  paid  to  B. 
at  the  same  time  and  place,  the  court  has  not,  it  appears,  jurisdiction  to  order  B. 
to  pay  the  whole  sum  awarded  to  A.,  to  A.'s  attorney  on  account  of  his  lien  for 
costs:  Dunn  v.  West,  10  C.  B.  420.  The  rule  extends  only  to  the  costs  of  the 
particular  cause  to  be  taxed  as  between  attorney  and  client :  Watson  v.  Maskell, 
1  Bing.  N.  C.  366.  It  applies  to  cases  where  there  is  a  cross  claim  in  separate  . 
actions:  George  v.  Elslon  et  al,  lb.  513;  Lees  v.  Reffitt  et  al,  3  A.  &  E.  707;  see 
also  Latham  v.  Hyde,  1 C.  &  M.  128 ;  Scott  y.DeSichebourg,  11  C.  B.  447 ;  Simpson 
et  al  v.  Lamb,  7  El.  &  B.  84;  Lloyd  v.  Mansell,  22  L.  J.  Q.  B.  110;  Brunsdon  v. 
Allard,  2  E.  <fc  E.  19;  Shaw  v.  Neale,  20  Beav.  157;  Sympson  v.  Prolhero,  26  L. 
J.  Ch.  671 ;  Verity  v.  Wild,  28  L.  J.  Ch.  561 ;  In  re  Marsack  and  Webber,  2  E.  & 
E.  637 ;  Standeven  et  al  v.  Murgalroyd,  27  L.  J.  Ex.  425. 

(m)  As  to  interlocutory  costs,  see  note  y  to  R.  G.  pr.  48. 

(ra)  Taken  from  our  R.  G.  pr.  43  of  H.  T.  13  Vic. 

(o)  See  C.  L.  P.  Act,  section  328. 
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EXECUTION.  (j>) 

54.  (q)  No  writ  of  execution  shall  issue  until  the  proceedings  to  the 
end  of  the  judgment  are  duly  entered  on  the  roll;  (r)  nor  shall  any 
writ  against  lands  issue  until  the  judgment  has  been  duly  minuted  and 
docketed,  (s) 

55.  (t)  A  praecipe  for  every  writ  of  execution  shall  be  filed  with  the 
proper  officer,  (u)  and  the  endorsement  upon  every  such  writ,  for  debt 
or  damages,  shall  be  to  the  effect,  and  as  nearly  as  the  circumstances 
will  allow,  in  the  form  following :  (v)  "  Levy  (or  take)  the  sum  of 

£ ,  being  the  debt  (or  damages),  and  the  sum  of  £ ,  being  the 

costs  taxed  in  this  cause,  with  interest  (according  to  the  circumstances) ', 

also  the  sum  of  £ for  this  writ  (and  former  writs,  if  any,  and 

Sheriff's  fees  thereon),  together  with  your  own  fees,  poundage  and 
incidental  expenses:"  and  shall  also  (yS)  be  endorsed  with  the  name 
and  place  of  abode,  or  office  of  business,  of  the  attorney  actually  suing 

(p)  The  judgment  of  the  court  is  the  sentence  as  between  the  parties  to  a 
cause.  The  next  Btep  is  to  put  that  sentence  into  operation,  which  is  done  by 
issuing  execution. 

(g)  This  rule  is  original,  and  lays  down  a  practice  at  variance  with  that  of 
England :  see  Eng.  E.  G.  Nos.  70,  71  of  H.  T,  1853. 

(r)  Ho  execution  can  issue  until  final  judgment  is  entered :  Finch  v.  Brook, 
5  Dowl.  P.  C.  59 ;  and  when  issued,  must  conform  to  the  judgment  roll :  King  v. 
Birch,  3  Q.  B.  425 ;  Phillips  v.  Birch,  2  Dowl.  N.  S.  97.  Execution  cannot  issue 
pending  an  action  on  the  judgment:  Burdus  v.  Satchwell,  Barnes,  208. 

(j)  See  C.  L.  P.  Act,  section  243. 

(t)  The  first  part  of  this  rule  appears  to  be  taken  from  our  rule  No.  44  of  H.  T. 
IS  Vic,  and  the  last  part  from  Eng.  R.  G.  No.  IS  of  H.  T.  1853. 

(«)  The  pmcipe  may  be  in  this  form:  Required  a  writ  of,  <fec,  directed  to  the 
sheriff  of,  die.,  returnable  immediately  after  the  execution  thereof,  &a. 

(v)  If  money  have  been  paid  on  the  judgment  before  the  issue  of  execution,  the 
levy  should  be  restricted  to  the  balance  unpaid:  Plevin  v.  Menshall  et  al,  10  Bing. 
24 ;  and  though  the  action  be  on  a  bond  conditioned  for  the  payment  of  a  sum 
of  money  in  gross,  and  judgment  be  had  for  the  penalty,  the  indorsement  on  the 
execution  should  not  be  for  a  sum  greater  than  the  principal  or  true  debt,  interest, 
nominal  damages  and  costs :  Amery  v.  Smalridge,  2  W.  Bl.  760.  When  execution 
is  fraudulently  issued  and  indorsed  for  the  whole  sum  named  in  a  judgment  when 
part  has  been  already  paid,  the  defendant's  remedy  (unless  malice,  <fec,  can  be 
proved)  is  by  motion  to  set  aside  the  execution:  De  Medina  v.  Grove  et  al,  10  Q.B. 
152.  In  the  absence  of  fraud,  <fec,  the  court  will  only  direct  the  levy  to  be 
reduced:  McCormack  v.  Melton,  1  A.  &  E.  331 ;  and  when  the  sum  indorsed,  if 
too  much,  has  been  really  levied,  the  court  may  direct  the  overplus  to  be  refunded : 
Barehead  v.  Sail,  8  Dowl.  P.  0. 796,  n.  So  if  too  little  have  been  levied,  the  court 
may  allow  plaintiff  to  amend  his  indorsement:  Hunt  v.  Passmore,  2  DowL  P.  C. 
414 ;  Smith  v.  Dickinson,  13  L.  J.  Q.  B.  151. 

(to)  This  part  of  the  rule  is  taken  from  Eng.  R.  G.  No.  73  of  H.  T.  1853. 
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out  the  same;  (a;)  and  when  the  attorney  actually  suing  out  the  writ 
shall  sue  out  the  same,  as  agent  for  any  attorney  in  the  country,  the 
name  and  place  of  abode  of  such  attorney  in  the  country  shall  also 
be  endorsed  upon  the  said  writ;  (y)  and  in  case  no  attorney  shall  be 
employed  to  issue  the  writ,  then  it  shall  be  endorsed  with  a  memoran- 
dum expressing  that  the  same  has  been  sued  out  by  the  plaintiff  or 
defendant  in  person,  as  the  case  may  be,  (z)  mentioning  the  city,  town, 
ncorporated  or  other  village,  or  township,  within  which  such  plaintiff 
or  defendant  resides,  (a) 

5&.  (6)  Every  writ  of  execution  shall  be  tested  in  the  name  of  the 
Chief  Justice  of  the  Court  from  which  the  same  shall  issue,  or  in  case 
of  a  vacancy  of  such  office,  then  in  the  name  of  the  senior  puisne 
judge  of  the  said  court,  (c) 

PROCEEDINGS  AGAINST  GARNISHEE,  (d) 

5t.  (e)  All  writs,  rules,  orders,  or  other  proceedings  against  a  Gar- 
nishee, shall  be  issued,  taken,  and  had  (/)  in  the  Court  in  which  the 
judgment  was  rendered  in  favour  of  the  party  applying  to  attach  the 
debt  due  to  his  judgment  debtor.  (#) 

58.  (A)  The  entries  of  the  proceedings  against  a  Garnishee,  in  ths 
debt  attachment  book,  (i)  shall  be  made  according  to  the  form  here- 
after given,  (j  ) 

(x)  See  note  s  to  section  12,  C.  L.  P.  Act. 
(y)  See  note  t  to  section  12,  C.  L.  P.  Act. 
(2)  See  note  u  to  section  13,  0.  L.  P.  Act. 
(a)  See  note  w  to  section  13,  G.  L.  P.  Act. 

(6)  Taken  from.  Eng.  E.  ©.No.  12  of  H.  T.  1853,  and  corresponds  with  sec- 
tion 24  of  C.  L'i  P.  Act,  which  relates  to  writ&of  mesne  process.- 
(e)  See  note  I  to  section  &  C.  L.  P.  Act. 

(d)  It  is  in  effect  enacted  in  th&  C.  L.  P.  Act,  that  it  shall  be  lawful  for  a  judg- 
ment creditor  to  make  application  to  a  judge,  setting  forth  that  a  judgment  has 
been  recovered  against  a  debtor,  and  is  unsatisfied,  and  that  any  other  person  is 
indebted  to  the  judgment  debtor,  whereupon  the  Judge  may  order  the  debt 
accruing  from  such  third  person  to  be  attached,  <fec. :  section  288.  The  "  other 
person"  of  whom  mention  is  made  in  this  section  is  the  person  described  in  legal 
proceedings  as  the  "  garnishee." 

(e)  This  rule  is  original. 

(/)  "  Issued"  refers  to  the  act  of  the  officer  of  the  Court,  "  taken  and  had"  to 
the  act  of  the  attorney. 

(g)  See  notes  to  section  288,  G.  L.  P.  Act. 

(A)  This  rule  ig  original. 

(i)  See  section  298,  C.  L.  P.  Act. 

0")  See  form  No.  60,  in  Schedule  to  these  rules 
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REVIVOR  AND  SCIRE  FACIAS.  Qt) 

5J>.  (I)  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own 
writ  scire  facias  or  revivor,  (m)  after  a  defendant  has  appeared,  except 
on  payment  of  costs.  (») 

6©.  (o)  A  scire  facias  upon  a  recognizance  taken  before  a  judge 
or  a  commissioner  in  the  country  (/>)  and  recorded  at  Toronto,  (g) 
shall  be  brought  in  the  County  of  York  only,  and  the  form  of  the 
recognizance  shall  not  express  where  it  was  taken,  (s) 

61.  (0  No  judgment  shall  be  signed  for  non-appearance  to  a  scire 
facias,  without  leave  of  the  court  or  a  judge,  unless  defendant  has 
been  summoned,  but  such  judgment  may  be  signed  by  leave  after  eight 
days  from  the  return  of  one  scire  facias,  (u) 

63.  (v)  A  notice  in  writing  to  the  plaintiff,  his  attorney,  or  agent, 

(£)  The  writ  of  revivor  is  the  old  writ  of  scire  facias,  or  more  properly  an 
improved  form  of  scire  facias :  see  notes  to  section  305,  C.  L.  P.  Act.  Owing 
to  the  circumstance  of  the  old  scire  facias  in  certain  cases  being  retained,  the 
scire  facias  and  writ  of  revivor  are  practically  distinct  writs.  Either  proceed- 
ing is  in  the  nature  of  an  action,  because  the  defendant  can  plead  to  the  writ : 

2  Wm.  Saunders,  6  a. 

{I)  Taken  from  Eng.  R.  G.  No.  78  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  78  of  H.  T.  2  Wm.  IV. :  Jervis  N.  R.  81. 

(m)  The  Rule  is  nisi  only:  Ade  v.  Stubbs,  4  Dowl,  P.  C.  282;  Oliverson  v. 
Latour,  7  Dowl.  P.  C.  60S. 

(«)  The  application  to  quash  is  generally  founded  upon  an  error  of  the  party 
issuing  the  writ.  In  such  a  case  the  opposite  party  is  aLways  put  to  some  ex- 
pense in  consequence  of  the  error.  It  is  therefore  only  reasonable  that  he  should 
he  paid  the  costs  incurred  thereby:  Pickman  v»  Sobson,  1  B.  &  AL4S6;  see 
note  I  to  section  320,  C.  L.  P.  Act. 

(o)  Taken  from  our  Rule  No.  2  of  HL  Ti  10  Yii3. ;  4  U.  C.  Q.  B„  93. 

(p)  See  note  p  to  section  33  of  G.  L.  P.  Act. 

(^)  No  bail  piece.is  perfect  as  a  recognizance  till  filled:  Gillespie  et  aly.  Grant, 

3  U.  C.  Q.  B.  400. 

(s)  As  to  proceedings  by  scire  facias-  against  bail,  see  Petersdorff,  Bail,  371. 

(t)  Taken  from  our  Rule  No.  3  of  H.  T.  10  Vic. :  4  TJ.  C.  Q.  B.  93 ;  the  origin 
of  which  was  Eng.  R.  G.  No.  81  of  H.  T.  2  "Wm.  IV.;  Jervis  N.  R.  82. 

(»)  The  object  of  this  and  the  succeeding  rule  (62)  being  retained  is  not 
apparent ;  for  it  is  provided  by  the  G.  L.  P.  Act,  that  "  the  writ  of  revivor 
shall  be  directed  to  the  party  called  upon  to  show  cause,  <fec. :"  section  305  ; 
and  that  "  all  writs,  of  scire  facias,  &c.  (specifying  all  the  forms  of  writ  in  general 
nse),  shall  be  tested,  directed,  and  proceeded  upon  in  like  manner  as  writs  of  revivor :" 
section  311. 

(v)  Taken  from  our  rule  No.  4  of  H.  T.  10  Vic. :  4  U.  C.  Q.  B:  93 ;  the  origin 
of  which  was  Eng.  R.  G.  No;  82  of  H.  T.  2  Wm.  IV. :  Jervia  N.  R.  8S. 
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shall  be   sufficient  appearance  by  the  bail   or  defendant  on  a  scire 
facias,  (to) 

63.  (a)  In  all  suits,  actions,  or  proceedings,  by  scire  facias,  infor- 
mation or  otherwise,  by  or  at  the  suit  of,  or  in  the  name  of  the  Queen, 
or  of  the  Attorney  or  Solicitor  General  for  the  time  being,  commenced 
or  taken  to  enforce  or  protect  any  of  the  civil  rights  of  the  Crown,  or 
concerning  any  matter  or  thing  affecting  such  rights,  or  for  any  penal- 
ties or  forfeitures  under  any  Customs'  Act,  or  other  Act  of  Parliament 
in  force  in  this  Province — rules  to  appear,  plead,  rejoin,  join  in 
demurrer,  &c,  may  be  had  and  issued  on  filling  a  praecipe  either  in 
term  or  vacation,  (J)  and  all  such  rules,  excepting  rules  to  appear,  (c) 
shall  be  eight  day  rules,  (d)  and  the  party  or  parties  named  in  any  such 
rules  shall  be  bound  to  appear,  plead,  rejoin,  join  in  demurrer,  &c., 
within  the  time  mentioned  in  such  rules  respectively,  but  the  Court  or 
a  Judge  may  extend  the  time  mentioned  in  any  such  rules  in  their  or 
his  discretion ;  (e)  Provided  that  nothing  in  this  rule  shall  affect  or 
restrict  any  right,  privilege,  or  prerogative  now  enjoyed  or  possessed 
by  the  Crown.  (/) 

ENTEr  OP  SATISFACTION  ON  BOLL,  (sr) 

(w)  See  note  u  to  preceding  rule. 

(«)  Taken  from  our  Rule  No.  53  of  H.  T.  13  Vio. 

(5)  This  rule  must  be  read  in  connection  with  Con.  Stat.  tJ.  C.  cap.  21 — that 
every  commission,  extent,  writ  or  other  process  issued,  <fcc.  may  be  tested,  made 
returnable  and  be  returned  on  any  day  certain  in  term  or  vacation,  to  be  named 
in  such  commission,  extent,  writ  or  other  process :  section  1 ;  and  that  at  the 
return  of  any  such  commission,  extent,  writ,  or  other  process,  the  like  rules  may 
be  given,  and  such  other  proceedings  had,  and  such  subsequent  writs  and  pro- 
cess issued  at  any  time  in  vacation,  as  may  be  given,  had,  or  issued  in  term  time : 
section  2.  It  is  by  the  same  Statute  provided  that  it  shall  and  may  be  lawful 
for  the  Judges  of  the  Superior  Courts  of  Common  Law  in  Upper  Canada,. &c, 
to  make  all  such  general  rules  and  orders  for  the  regulation  of  the  pleadings  and 
practice  on  such  informations,  suits,  and  other  proceedings,  and  may  frame  such 
writs  and  forms  of  proceedings  as  to  them  may  seem  expedient:  section  8;  in 
order  that  the  procedure  and  practice  in  informations  on  suits  and  other  proceed- 
ings instuted  on  behalf  of  the  Grown,  &c,  should  be  assimilated  as  nearly  as  may 
be  to  the  course  of  practice  and  procedure  now  in  force  in  actions  between  subject 
and  subject. 

(c)  Which  are  in  general  four  day  rules:  Tidd  Prac.  1141. 

(d)  All  such,  were  formerly  four  day  rules:  West  on  Extents,  317. 

(«)  Court  or  a  Judge — relative  powers,  see  note  w  to  section  48,  C.  L.  P.  Act. 

(/)  The  Crown  has  various  prerogatives  in  replying  to  its  defendants  traverse 
or  plea:  Chit.  Prerog.  369. 

(g)  When  plaintiff's  judgment  is  satisfied  in  order  that  defendant  may  not  be 
harassed  a  second  time  on  the  same  account,  it  is  necessary  that  satisfaction  be 
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64.  (A)  In  order  to  acknowledge  satisfaction  of  a  judgment,  it  shall 
be  requisite  only  to  produce  a  satisfaction  piece  in  form  as  hereinafter 
mentioned,  (i)  and  such  satisfaction  piece  shall  be  signed  by  the  party 
or  parties  acknowledging  the  same  or  their  personal  representatives, 
and  their  signatures  shall  be  witnessed  by  some  practising  attorney,  (J) 
expressly  named  by  him  or  them,  and  attending  at  his  or  their  request, 
(Jc)  to  inform  him  or  them  of  the  nature  and  effect  of  such  satisfaction 
piece  before  the  same  is  signed ;  (/)  which  attorney  shall  declare  himself 
in  the  attestation  thereto  to  be  the  attorney  for  the  person  or  persons  so 
signing  the  same,  (m)  and  state  he  is  witness  as  such  attorney  (pro- 
vided that  a  Judge  at  Chambers  may  make  an  order  dispensing  with 
such  signature  under  special  circumstances,  if  he  think  fit)  ;  (n)  and 
in  cases  where  the  satisfaction  piece  is  signed  by  the  personal  represen- 

entered  on  the  judgment  roll :  see  Lambert  Parnell,  15  L.  J.  Q.  B.  55 ;  Simpson 
v.  Hartley  et  al,  1  M.  &  S.  695  ;  Coombe  v.  Sansom,  1  D.  &  R.  201 ;  Doe  d.  Drax 
v.  Filliter,  11  M.  &  W.  80;  Crafts  v.  Wilkinson,  4  Q.  B.  74 ;  Ward  v.  Broomhead 
el  al,  7  Ex.  726.  An  order  to  enter  satisfaction  -will  not  be  made  though  defen- 
dant swear  that  the  judgment  is  satisfied  if  the  plaintiff  deny  the  fact,  and  it  be 
not  otherwise  clear  that  the  judgment  is  in  truth  satisfied :  Lewine  et  al  v.  Savage, 
3  U.  C.  L.  J.  89. 

(A)  Taken  from  Eng.  R.  G.  Ko.  80  of  H.  T.  1853,  the  origin  of  which  was  R.  G. 
of  E.  T.  7  Vic. :  5  Q.  B.  832.  The  object  of  the  rule  is  to  make  it  necessary  for 
plaintiff  himself  to  sign  a  satisfaction  piece ;  but  before  doing  so  to  see  that  he 
is  well  informed  as  to  the  effect  thereof.  Many  of  the  requirements  of  the  rule 
resemble  those  contained  in  Rule  No.  26  as  to  cognovits  and  warrants  of  attorney, 
to  which  references  are  hereafter  made. 

(i)  Where  an  Act  of  Parliament  or  rule  of  Court  expressly  provides  that  a 
thing  is  to  be  done  in  a  given  form,  that  form  must  be  closely  followed :  see 
Warren  v.  Love,  7  Dowl.  P.  C.  602;  Codrington  r.  Curlewis,  9  Dowl.  P.  C.  968. 

(J)  See  note  i  to  R.  G.  pr.  26. 

(A)  See  note,,;  to  R.  G.  pr.  26. 

(Z)  See  note  k  to  R.  G.  pr.  26. 

(m)  See  notes  m,  I,  and  n  to  R.  G.  pr.  26. 

(n)  Before  a  judge  will  nnder  any  circumstances  dispense  with  the  signature 
of  plaintiff,  clear  proof  of  satisfaction'  must  be  adduced.  Where  the  plaintiff 
was  abroad,  an  affidavit  of  the  sheriff's  officer  that  he  had  levied  the  amount 
was  held  insufficient  unless  accompanied  with  an  affidavit  of  the  plaintiff's  attor- 
ney to  the  same  effect:  De  Bastos  v.  Willmott,  1  Hodg.  15.  So  where  plaintiff 
was  dead,  and  no  administration  had  been  taken  out,  an  affidavit  of  the  defendant's 
attorney  that  the  plaintiff  had  been  paid  in  full  was  held  of  itself  insufficient : 
Speach  v.  Slade,  8  Moore,  461.  So  where  four  out  of  five  plaintiffs  consented  to 
satisfaction  being  entered,  but  the  fifth  was  abroad  and  could  not  be  found,  the 
application  failed,  though  the  attorney  of  the  fifth  assented  to  satisfaction :  Davis 
et  al  v.  Jones,  5  Dowl.  P.  C.  503.  In  one  case  in  Upper  Canada  where  plaintiff 
was  resident  abroad,  the  Court  relaxed  the  rule  under  consideration  in  favour  of 
a  satisfaction  piece  signed  by  his  attorney :  Pawson  et  al  v.  Wightman,  2  U.  C. 
42 
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tative  of  a  party  deceased,  his  representative  character  shall  be  proved 
by  the  production  of  the  probate  of  the  will,  or  of  the  letters  of  adminis- 
tration, to  the  officer  in  custody  of  the  judgment  roll,  (o) 

Form  of  Satisfaction  Piece. 

In  the 

day,  the  day  of  A.D.  18       :  to  wit : — 

Satisfaction  is  acknowledged  between  plaintiff,  and  defen- 

dant, in  an  action  for  £  and  costs.  And  do  hereby  expressly 
nominate  and  appoint  ,  attorney-at-law,  to  witness  and 

attest  execution  of  this  -acknowledgment  of  satisfaction. 

Judgment  entered  on  the  day  of  in  the  year  of  our 

Lord,  18      .    Roll  So. 

Signed  by  the  said  in  the  presence  of 

me  of  one  of  the  attorneys  of  the 

Court  of  .    And  I  hereby  declare  myself        (^Signature) 

to  be  attorney  for  and  on  behalf  of  the  said  the  above  named 

expressly  named  by        and  attending  at       request  ]         plaintiff, 
to  inform      of  th«  nature  and  effect  of  this  acknow- 
ledgment of  satisfaction  (which  I  accordingly  did 
before  the  same  was  signed  by  ).    And  I  also     Date, 

declare  that  I  subscribe  my  name  hereto  as  such 
attorney. 

65.  (p)  Every  satisfaction  piece  must  be  entered  in  the  principal 
office  of  the  proper  court  at  Toronto,  (g)  and  every  deputy  clerk 

L.  J.  1 84.  So  where  plaintiff  being  abroad,  a  letter  of  recent  date  fully  author- 
ising his  attorney  to  settle  the  suit  was  produced :  Rudall  v.  Surd  et  al,  3  TJ.  0. 
L.  J.  14.  So  also  where  plaintiff  was  a  resident  of  Lower  Canada,  and  the 
amount  of  the  judgment  small :  The  Bank  of  Montreal  v.  Cronk  et  al,  lb.  82. 
So  where  the  attorney  produced  an  express  authority  from  his  client,  the  plain- 
tiff, who  resided  in  Lower  Canada:  Darling  v.  Wright,  lb.  60.'  If  the  satisfaction 
be  executed  in  Lower  Canada,  and  attested  by  a  practising  attorney  of  that 
section  of  the  Province,  the  signature  of  such  attorney  Bhould  be  verified  by  a 
certificate  of  one  of  the  judges  of  Lower  Canada,  or  by  an  affidavit  made  before 
a  commissioner  for  taking  affidavits  appointed  under  Stat.  12  Vic  cap.  11 :  Moss 
v.  Bayly,  3  XT.  C.  L.  J.  74,  per  McLean,  J. 

(o)  It  is  not  ;said  that  probate  shall  be  filed  with,  but  produced  to  the  officer 
in  custody  of  the  judgment  Toll,    The  -object  of  doing  so  iB  to  prove  the  repre- 
sentative character  of  the  person  who  assumes  to  sign  as  "  the  personal  repTe-  . 
sentative  of  a  party  deceased." 

(p)  This  rule  is  original. 

(5)  Proper  court,  i.  t.  the  court  in  winch  the  suit  has  been  instituted  and  pro- 
ceedings had. 
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of  the  Crown  shall  transmit  the  judgment  roll  and  papers  belonging 
thereto  for  that  purpose,  upon  the  satisfaction  piece  being  exhibited 
to  him,  (r)  unless  such  roll  shall  have  been  previously  transmitted 
under  the  direction  of  the  Common  Law  Procedure  Act,  1856,  section 
fifteen,  (s) 

BAILABLE  PKOCEEDINGS  AND  BAIL.  (Q 

66-  00  Where  the  defendant  is  described  in  the  writ  of  oapias  or 
affidavit  to  hold  to  bail  by  initials,  or  by  wrong  name,  or  without  a 
Christian  name,  the  defendant  shall  not  for  that  cause  be  discharged 
out  of  custody,  (v)  or  the  bail  bond  be  delivered  up  to  be  cancelled  on 
motion  for  that  purpose,  if  it  shall  appear  to  the  Court  that  due  dili- 
gence has  been  used  to  obtain  knowledge  of  the  proper  name. 

67.  (w)  An  action  may  be  brought  upon  a  bail  bond  by  the  Sheriff 
himself  in  either  Court,  (a:) 


(r)  Upon  the  satisfaction  piece  being  exhibited  to  him,  <fcc,  which  it  is  presumed 
means,  upon  the  satisfaction  piece  (regularly  signed  and  attested)  being  exhi- 
bited, <fec. 

(a)  See  notes  to  sections  24S,  245,  G.  L.  P.  Act 

(t)  For  a  review  of  the  practice  as  to  bail  in  civil  cases,  see  note  p  to  section  33, 
C.  L.  P.  Act. 

(«)  Taken  from  Eng.  B.  G.  Ho.  82  of  H.  T.  1853,  the  Origin  of  "which  was  Eng. 
E.  G.  .No.  32  of  H.  T.  2  Wm.  IV". :  Jervis  N.  E.  67. 

(«)  Before  Eng.  E.  G.  No.  32  of  H.  T.  2  Win.  IT.,  a  defendant  arrested,  if 
summoned,  might  be  discharged  out  of  custody,  and  have  the  hail  bond  delivered 
up  to  be  cancelled,  on  entering  a  common  appearance.  It  -was  at  first  doubted 
whether  the  rule  did  not  deprive  the  defendant  of  his  remedy :  Callum  v.  Leeson, 
2  Dowl.  P.  C.  381 ;  but  it  was  afterwards  settled  that  he  might  still  do  so,  unless 
the  plaintiff  could  show  that  he  had  used  due  diligence  to  ascertain  the  right 
name  of  the  defendant :  Ladbrook  v.  Phillips,  1  H.  &  W.  109 ;  Russet  v.  Hartley, 
7  A.  &  E.  522,  n.  In  determining  whether  or  not  a  case  falls  within  the  rule,  the 
court  will  have  regard  to  various  circumstances ;  and  if  it  appear  that  the  defen- 
dant countenanced  the  plaintiff  in  calling  Mm  by  a  wrong  name,  or  was  likely  to 
abscond  if  inquiry  were  made  of  him  personally,  it  will  not  interfere  to  the  pre- 
judice of  plaintiff:  see  Hicks  v.  Marteco,  1  C.  &  M.  83;  Newton  v.  Maxwell, 
1  Dowl.  P.  C.  315;  Lyon  v.  Walls,  2  M.  &  Scott.  393;  Lindsay  v.  Wells,  3  Bing. 
N.  C.  777;  Finch  v.  Cockenet  al,  2  0.  M.  <fc  E.  1S6. 

iw)  Taken  from  Eng.  E.G.  No.  83  of  H.T.  18B3,  the  origin  of  which  was  Eng. 
E.  G.  No.  28  of  H.  T.  2  Wm,  IV. :  Jervis  N.  E.  66. 

(z)  Before  the  Eng.  E.  G.  of  "Wm.  IV.,  the  sheriff  could  Only  bring  an  action 
in  the  Queen's  Bench  upon  a  bond  taken  upon  process  in  that  court :  Donatty  v. 
Barclay,  8  T.  E.  162;  but  it  was  otherwise  in  the  English  Court  of  Common 
Pleas :  Newman  et  al  v.  Faucitt,  1  H.  Bl.  631 ;  and  Exchequer ;  Torke  v.  Ogden  et 
al,  8  Price,  174.  Therule  only  enables  the  "  sheriff  himself "  to  bring  the  action 
in  either  court.  His  assignee,  it  would  seem,  must  still,  as  formerly,  bring  the 
action  in  the  court  from  which  process  issued  upon  which  the  bond  was  taken. 
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G8.  (y)  In  all  cases  where  the  bail  bond  shall  be  directed  to 
stand  as  a  security,  the  plaintiff  shall  be  at  liberty  to  sign  judgment 
upon  it.  (zj 

69-  (a)  Proceedings  on  the  bail  bond  may  be  stayed  on  payment  of 
costs  in  one  action,  unless  sufficient  reason  be  shown  for  proceeding  in 
more.  (J) 

7©.  (c)  When  bail  to  the  Sheriff  becomes  bail  to  the  action,  the 
plaintiff  may  except  to  them  though  he  has  taken  an-  assignment  of 
the  bail  bond,  (jf) 

71.  (e)  A  plaintiff  shall  not  be  at  liberty  to  proceed!  on  the  bail 
bond  pending  a  rule  to  bring  in  the  body  of  the  defendant.  (/) 

73.  (<?)  No  rule  shall  be  drawn  up  for  setting  aside  an  attachment 

(jr)  Taken  from  Eng..R.  G.  No.  84  of  H.  T.  1 853,  the"  origin  of  which  was  Eng-, 
R.  G.  No.  29  of  H.  T.  2  Wm.  IV. ;  Jervis  N.  R.  66. 

(z)  In  the  English  Court  of  Common  Pleas,  though  it  was  at  one  time  usual  to 
sign  judgment  on  staying  proceedings  in  an  action  on  a  bail  bond,  when  the  bail 
consented  that  it  should  stand  as  a  security,  yet  it  was  afterwards  held  that  the 
bail  in  such  a  case  were  at  liberty  to  plead  to  the  action  on  the  bail  bond,  and 
were  consequently  entitled  to  a  demand  of  plea  before  judgment  could  be  signed 
against  them:  see  Tidd's  Prac.  304,  305. 

(o)  Taken  from  Eng.  R.  G.  No.  85  of  H.  T.  1853,  the  origin  of  which  was  Eng, 
R.  G.  No.  30  of  H.  T.  2  Wm,  IV. :  Jervis  N.  R.  66. 

(6)  "Where  several  actions  on  a  bail  bond  were  brought  and  carried  to  verdict, 
the  English  Court  of  Exchequer  held  that  it  was  too  late  to  apply  to  stay  the 
proceedings  upon  payment  of  the  costs  of  one  action  only :  Johnson  v.  Macdonald, 
2  Dowl.  P.  C.  44. 

(c)  Taken  from  Eng.  R.  G.  No.  86  of  H.  T.  1853,  the  origin  of  which  was  Eng, 
R.  G.  No.  15  of  H.  T.  2  Wm.  IV:  Jervis  N.  R.  62. 

(d)  Where  bail  below  became  bail  above,  no  exception  could  be  taken  in  the 
English  Court  of  Queen's  Bench  after  an  assignment  of  the  bail  bond :  Fish  v. 
Horner,  1  Mod.  62.  But  in  the  Common  Pleas  the  same  bail  might  be  excepted 
to  after  an  assignment  of  the  bail  bond :  Claxton  v.  Hyde,  Barnes,  90.  This  rule 
follows  the  practice  of  the  Common  Pleas. 

(c)  Taken  from  Eng.  R.  G.  No.  8?  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  23  of  H.  T.  2  Wm.  IV:  Jervis  N.  R.  64. 

(/)  This  has  been  the  practice  of  the  courts-from  an  early  period':  Whittle  v. 
Oldaker  et  al,_1  B.  &  C.  478;  Blackford  v.  Hawkins,  1  Bing.  181.  The  object  of 
the  rule  to  bring  in  the  body  is  for  the  purpose  of  compelling  the  sheriff  to  have 
the  defendant  in  custody  or  to  put  in  bail,  so  that  the  plaintiff  can  declare  and 
proceed  with  the  suit  to  judgment.  But  plaintiff  may  waive  it  if  he  pleases, 
and  proceed  with  his  suit  if  he  can,  without  the  defendant  being  in  actual  cus- 
tody or  putting  in  special  bail:  see  Dusolme  v.  Hamilton,  15  U.  C.  Q.  B.  183 ; 
s.  c.  lb.  574 ;  Begina  v.  The  Sheriff  of  Perth,  2  Prac.  R.  298. 

■(g)  Taken  from  Eng.  R.  G.  No.  88  of  H.  T.  1853,  the  origin  of  which  was  R..G. 
Q.B.  ofM.  T.  59  Geo.  III.  & 
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regularly  obtained  against  a  sheriff  for  not  bringing  in  the  body  (Ti)  or 
for  staying  proceedings  regularly  commenced  on  the  assignment  of  any 
bail  bond,  unless  the  application  for  such  rule  shall,  if  made  on  the 
part  of  the  original  defendant,  be  grounded  on  an  affidavit  of  merits,  (i) 
or  if  made  on  the  part  of  the  sheriff,  bail,  or  any  officer  of  the  sheriff, 
be  grounded  on  an  affidavit,  showing  that  such  application  is  really 
and  truly  made  on  the  part  of  the  sheriff,  or  bail,  or  officer  of  the 
sheriff,  as  the  case  may  be,  at  his  or  their  own  expense,  and  for  his 
■or  their  indemnity  only,  and  without  collusion  with  the  original  defen- 
dant, (k) 

73.  (?)  Whenever  a  plaintiff  shall  rule,  the  sheriff  on  a  return  of 
cepi  corpus  to  bring  in  the  body,  (m)  the  defendant  shall  be  at  liberty 
to  put  in  and  perfect  special  bail  at  any  time  before  the  expiration  of 
such  rule,  (n) 

74:.  (o)  In  case  a  rule  for  returning  a  writ  of  capias  shall  expire  in 

(A)  Where  the  plaintiff  at  the  instance  of  the  sheriffs  officer  forbore  for  ten 
■days  to  enforce  an  attachment,  it  was-  held  that  the  sheriff  was  not  discharged 
fcy  such  indulgences  Pople  et  al  v.  Wyatt,  15  East.  215. 

(i)  The  application  to  stay  proceedings  cannot  in  general  be  made  until  bail 
is  perfected :  Heath  v.  Ourley,  4  Moore,  149.  If  the  application  be  made  at  the 
instance  of  the  bail  the  court  will  not  impose  terms  on  the  defendant :  Gale  et  al 
T.  Hayworth,  6  Dowl.  P.  C.  323. 

(k)  The  object  of  this  rule  is  throughout  to  prevent  collusion  between  the 
party  applying  and  the  original  defendant.  Plaintiff  obtained  an  order  to  hold 
the  defendant  to  bail  in  an  action  for  seduction  for  £50.  The  defendant  did  not 
put  in  special  bail  and  the  sheriff  was  ruled  to  bring  in  the  body  and  an  attach- 
ment issued  against  him.  The  sheriff  applied  on  affidavit  to  be  relieved  on  pay- 
ment of  the  £50  and  costs,  held  that  the  application  must  fail  because  he  had  not 
negatived  collusion  between  himself  and  the  defendant :  Regina  v.  TJie  Sheriff  of 
Eastings,  1  Cham.  R.  230. 

(I)  Taken  from  Eng.  R.  G.  No.  89  of  H.  T.  1853,  the  origin  of  the  latter  part 
of  which  was  Eng.  R.  G.  No.  23  of  H.  T.  2  Wm.  IV :  Jervis  N.  R.  64. 

(m)  This  is  a  side  bar  rule :  see  R.  G.  pr.  102 ;  and  should  be  issued  promptly : 
Hex  v.  Sheriff  of  Middlesex,  1  Dowl.  P.  C.  53.  But  cannot  be  issued  before  the 
day  on  which  the  writ  is  returned  or  before  the  time  for  putting  in  bail  has 
•expired:  Hutchins  v.  Bird,  5  T.  R.  49  ;  Potter  v.  Marsden,  8  East.  625 ;  Pouchee 
v.  Lieven,  i  M.  &  S.  427.  It  cannot  issue  after  judgment  recovered  against  the 
sheriff  for  an  escape :  Boruiich  v.  Walton,  2  B.  &  Al.  623 ;  nor  after  discharge 
of  the  defendant  by  order  of  the  plaintiff:  lb.  The  rule  when  issued  must  be 
■served  within  a  reasonable  time:.  Rex  v.  The  Sheriff  of  Middlesex,  1  Dowl.  P. 
C.  53. 

(«)  The  sheriff  obeys  the  rule  by  merely  showing  that  defendant  is  in  his 
custody:  Macleedv.  Marsden,  Barnes,  32;  or  that  bail  has  been  put  in:  Rex  v. 
Sheriff  of  Middlesex,  8  T.  R.  464. 

(o)  Taken  from  Eng.  R.  G.  No.  90  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R>-G.  of  fl.  T.  3  Win.  IV:  Jeryis  N.  R.  103. 
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vacation,  and  the  sheriff  or  other  officer  (p)  having  the  return  of  such 
writ  shall  return  cepi  corpus  thereon,  a  rule  may  thereupon  issue 
requiring  the  sheriff  or  other  officer  within  the  like  number  of  days 
after  the  service  of  such  rule,  as  by  the  practice  of  the  Court  is  pres- 
cribed with  respect  to  rules  to  bring  in  the  body,  issued  in  term,  (g) 
to  bring  the  defendant  into  Court,  by  forthwith  putting  in  and  per- 
fecting bail  above  to  the  action,  and  if  the  sheriff  or  other  officer  shall 
not  duly  obey  such  rule,  an  attachment  shall  issue  in  the  following 
term,  for  disobedience  of  such  rule,  (r)  whether  bail  shall  or  shall  not 
have  been  put  in  and  perfected  in  the  meantime,  (s) 

75-  (0  Notice  of  more  bail  than  two  shall  be  deemed  irregular, 
unless  by  order  of  the  Court  or  of  a  Judge,  (it) 

76.  (v)  The  bail  of  whom  notice  shall  be  given,  shall  not  be  changed 
without  leave  of  the  Court  or  a  Judge,  (w) 

(p)  "  Or  other  officer,"  i.  e.  Coroner,  <fcc. 

(i?)  The  courts  ought  as  far  as  possible  to  assimilate  the  practice  in  vacation 
under  this  rule  to  that  which  prevailed  in  England  before  the  passing  of  the 
rule  of  1  M.  T.  3  Wm.  IV :  Bex  y.  Sheriff  of  Essex,  1M.AW.  721,  per  Alder- 
son,  B.  In  vaoation,  if  the  plaintiff  mean  to  make  the  sheriff  liable  for  interme- 
diate damages  in  consequence  of  his  default,  he  should  give  the  sheriff  notice  to 
that  effect,  and  then  should  receive  such  damages  as  may  occur  between  the 
notice  and  the  notice  which  the  sheriff  must  give  when  the  defect  has  been  cured : 
lb.  The  expense  of  the  notice  to  the  sheriff  will  be  part  of  the  costs  of  the 
attachment  obtained  against  the  sheriff  during  the  next  term :  lb. 

(s)  If  bail  be  put  in  and  perfected  after  the  contempt  and  before  the  issuing 
of  the  attachment  under  the  above  rule,  the  court  will  set  aside  the  attachment 
upon  payment  of  costs:  Begina  v.  Sheriff  of  Middlesex,  2  Dowl.  P.  C.  432. 

(t)  Taken  from  Eng.  R.  Gk  No.  91  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  18  of  H.  T.  a  Wm.  IV :  Jervis  N.  E.  63. 

(«)  Where  the  sum  is  large  the  judge  will  allow  several  to  become  bail  in 
different  sums  amounting  together  to  the  required  amount :  Anon.  13  Price,  448 ; 
Master  v.  Edwards,  1  Dowl.  P.  G:  39. 

(v)  Taken  from  Eng.  R.  6.  No.  92  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  5  of  T.  T.  1  Wm.  IV :  Jervis  N.  R.  42. 

(w)  Bail  cannot  be  changed  without  a  sufficient  reason,  and  then  only  upon 
payment  of  costs  and  putting  plaintiff  in  the  same  situation  as  before :  Whitehead 
v.  Minn,  2  C.  &  J.  64 ;  Elliott  v.  Qutteridge,  6  Dowl.  P.  C.  255.  An  expectation 
that  a  cause  would  be  settled  is  not  a  sufficient  reason  for  change  of  bail : 
Orchard  v.  Glover,  1  Dowl.  P.  C.  707.  In  Stroud  v.  Kenny,  Taunton,  J.,  decided 
that  the  English  rule  of  Wm.  IV.  applied  to  bail  for  prisoners  in  custody  and 
rejected  bail  who  had  been  changed  without  leave:  K.B.  17th  April,  1832,  MS. ; 
Jervis  N.  R.  43 ;  but  in  Bird's  case,  2  Dowl.  P.  C.  583,  Patteson,  J.  held  that  it 
did  not.  The  rule  applies  to  bail  put  in  by  the  sheriff:  Bex  v.  Sheriff  of  Essex, 
2  Dowl.  P.  C.  782 ;  as  well  as  to  that  put  in  by  a  party :  Jones  y.  Vestris,  3  Bing. 
N.  C.  677.  It  has  been  held  not  to  be  necessary  to  give  a  four  days'  notice  of 
added  bail:  Perry's  Bali,  1  Dowl.  P.C.  564 ;  Key  v.  Mackyntire,  5  Dowl.  PC.  543 
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77.  (x)  No  person  or  persons  shall  be  permitted  to  justify  himself 
or  themselves  as  good  and  sufficient  bail  for  any  defendant  or  defend- 
ants, if  sneh  person  or  persons  shall  have  been  indemnified  for  so  doing 
by  the  attorney  or  attorneys  concerned  for  any  such  defendant  or 
defendants,  (y) 

78.  («)  No  attorney  shall  take  any  recognizance  of  bail  in  a  case  in 
which  he  is  employed  as  attorney  or  agent  for  either  party,  (a) 

79-  (6)  If  any  person  put  in  as  bail  to  the  action,  except  for  the 
purpose  of  rendering  only,  be  a  practising  attorney,  (c)  or  clerk  to  a 
practising  attorney  or  sheriff's  officer,  bailiff,  or  person  concerned  in 
the  execution  of  process,  (cf)  the  plaintiff  may  treat  the  bail  as  a 
nullity,  and  sue  upon  the  bail  bond  as  soon  as  the  time  for  putting  in 
bail  has  expired,  unless  good  bail  be  duly  put  in,  in  the  meantime,  (e) 

80.  (/)  When  bail  which  has  been  put  in,  in  the  country,  (g)  is  to 
be  justified  in  Court,  (K)  the  bail  piece,  with  the  affidavit  of  the  due 

But  where  the  order  to  change  the  bail  was  not  obtained  until  the  day  on  which 
the  bail  were  to  justify,  the  court  gave  the  plaintiff  time  to  inquire  into  their  suf- 
ficiency: Perry's  Bail,  2  C.  &  J.  475.  If  the  order  be  granted  upon  payment  of 
costs,  the  costs  must  be  paid  before  the  bail  justify:  Jowdain  v.  Q-unn,  2  Tyr. 
491. 

(x)  Taken  from  Eng.  R.  G.  Ho.  93  of  H.  T.  1853,  the  origin  of  which  was  Rule 
H.  T.  37  Geo.  Ill:  lB.<tP.  103. 

(y)  This  has  been  for  some  time  the  well  understood  practice :  Oreensill  v. 
Eopley,  1  B.  &  P.  103 ;  Anon.  1  Dowl.  P.  C.  1 ;  Hunt  v.  Blaquiere,  4  Bing.  588. 
It  has  however  been  held  no  objection  to  bail  that  they  are  indemnified  by  the 
sheriff's  officer:   Chick's  case,  M.T.  56  Geo.  III.  Nov.  17, 1815, 1  Chit.  Rep  714  n. 

(z)  This  rule  appears  to  be  original,  though  simply  declaratory  of  a  previ- 
ously existing  practice. 

(a)  An  affidavit  to  hold  to  bail  before  action  commenced  may  be  sworn  before 
plaintiff's  attorney:  Brett  v.  Smith,  1  Prac.  R.  309 

(6)  Taken  from  Eng.  R.  G.  No.  94  of  H.  T.  1853,  the  origin  of  which  was  Eng 
R.  G.  No.  13  of  H.  T.  2  fm.  IT :  Jervis  N.  R.  62. 

(c)  An  attorney  who  had  not  practised  for  six  years,  was  allowed  to  justify 
bail:  Anon.  E.  T.  May  16,  1815,  1  Chit.  Rep.  714  n. 

(d)  It  was  a  rule  of  all  the  English  courts  of  common  law  that  an  attorney : 
2  Doug.  466  n ;  or  attorney's  clerk :  Bologne  v.  Vtmtrin,  Cowp.  828 ;  Laivg  v. 
C-undale,  1  H.  Bl.  76 ;  Cornish  v.  Boss,  2  H.  Bl.  349  ;  whether  articled  or  not : 
Cakish  v.  Boss,  1  Taunt.  164  n. ;  should  not  be  bail  to  the  action. 

(e)  A  practising  attorney  or  a  clerk  may  be  allowed  to  become  bail  to  sur- 
render a  defendant :  1  Chit.  R.  714,  note  a. 

(/)  Taken  from  our  old  Rule  of  T.  T.  3  <fe  4  Wm.  IV:  Cam.  R.  4. 

(g)  See  note  q  to  section  34  C.  L.  P.  Act. 

(h)  See  note  g  to  section  34  C.  L.  P.  Act. 
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taking  thereof,  and  the  affidavit  of  justification,  (i)  shall  be  transmitted 
by  the  deputy  clerk  of  the  Crown  for  the  county  in  which  they  have 
been  filed  to  the  principal  office  in  Toronto,  to  be  filed  and  produced  in 
court,  upon  the  motion  for  allowance,  on  proper  notice  being  given  to 
such  deputy  clerk  to  transmit  the  same,  (j) 

81.  (&)  If  the  notice  of  bail  shall  be  accompanied  by  an  affidavit  of 
each  of  the  bail,  according  to  the  following  form,  (T)  and  if  the  plaintiff 
afterwards  except  to  such  bail,  he  shall,  if  such  bail  are  allowed,  pay 
the  costs  of  justification  ;  and  if  such  bail  are  rejected,  the  defendant 
shall  pay  the  costs  of  opposition,  unless  the  Court  or  a  Judge  thereof 
shall  otherwise  order,  (m) 

FORM  OF  AFFIDAVIT  OF  JUSTIFICATION  OF  BAIL.  (m> 

la  the 

Between  A.  B.,  Plaintiff,  and  C.  D.,  Defendant. 
B.  B.,  one  (o)  of  the  bail  for  the  above  named  defendant  (p)  maketb 

(a)  As  to  which,  see  R.  G.  pr.  81. 

(/)  If  bail  be  put  in  and  justified  before  a  commissioner,  any  justice  of  the 
court  from  which  process  issued,  or  of  either  of  the  superior  courts  sitting  in 
chambers,  upon  receipt  of  the  said  bail  piece  or  recognizance  from  such  commis- 
sioner, may,  if  he  shall  think  fit  (after  proof  of  due  notice  of  justification  or  upon 
■cause  shown),  order  a  rule  to  issue  for  the  allowance  of  such  bail :  C.L.P.  Act,  s.  36. 

(k)  Taken  from  Eng.  R.  G.  No.  98  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  3  of  T.  T.  1  Wm.  IV :  Jervis  N.  R.  40. 

(I)  This  form  must  be  strictly  followed :  Miller's  Bail,  6  Dowl.  P.  C.  602 ; 
Welter' a  Bail,  6  Dowl.  P.  C.  312. 

(ra)  The  object  of  the  affidavit  being  to  enable  plaintiff  to  satisfy  himself  as 
to  the  bail  offered  if  the  affidavit  be  vague,  he  may  obtain  further  time  to  make 
inquiries:  Anon.,  1  Dowl.  P.  C.  159.  The  court  may  allow  an  amendment: 
Warren  v.  Be  Burgh,  7  Dowl.  P.  C.  96;  and  though  the  bail  may,  if  sufficient, 
justify:  Be  Bode's  Bail,  1  Dowl.  P.  C.  368;  Anon.  lb.  126;  Popjoy's  Bail, 
3  Dowl.  P.  C.  170 ;  the  defendant  will  not  be  allowed  the  costs  of  justification : 
Heald'a  Bail,  3  Dowl.  P.  C.  423  ;  Miller's  Bail,  5  Dowl.  P.  G.  602.  The  rule  is> 
that  if  the  notice  of  bail  be  accompanied  by  an  affidavit  according  to  the  form 
thereto  subjoined,  the  plaintiff,  if  the  bail  be  allowed,  shall  pay  the  costs  of  justi- 
fication :  lb.  If  the  affidavit  be  not  in  that  form — and  the  better  way  is  not  to 
deviate  from  it — the  defendant  cannot  have  the  costs  of  justification,  though  his 
bail  be  sufficient :  lb. 

(n)  See  note  I,  supra. 

(o)  Though  the  affidavit  is  in  form  several,  the  bail  may  justify  by  a  ioint 
affidavit:  Anon.  1  Dowl.  P.  C.  115. 

(?)  By  G.  R.  pr.  109,  it  is  provided  that  *'  the  addition  and  true  place  of  abode 
of  every  person  making  an  affidavit  shall  be  inserted  therein."  Though  the  form 
of  affidavit  omits  the  addition  of  the  deponents,  it  is  only  proper  that  it  should 
ha  inserted  ;   Treasure's  Bail,  2  Dowl.  P.  O.  670;  Brown's  Bail,  5  Dowl.  P.  C.  220. 
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oath  and  saitb,  (q)  that  he  is  a  housekeeper  (r)  (or  freeholder,  as  the 
case  may  be),  residing  at  (give  particular  description  of  ike  place  of 

residence,)  (s)  that  he  is  worth  property  to  the  amount  of  £ 

(double  the  amount  sworn  to")  over  and  above  what  will  pay  all  his  just 
debts,  (t)  (if  bail  in  any  other  action,  add,  and  every  other  sum  for 
which  he  is  now  bail),  that  he  is  not  bail  for  any  (u)  defendant,  except 
in  this  action  (or  if  bail  in  any  other  action  or  actions,  add,  except 

for  C.  D.,  at  the  suit  of  E.  F.,  in  the  Court  of ,  in  the  sum  of 

£ ,  for  G-.  H.,  at  the  suit  of  J.  K.,  in  the  Court  of ,  in  the 

sum  of  £ ;  specifying  the  several  actions  with  the  Courts  in  which 

they  are  brought,  and  the  sums  in  which  the  deponent  is  bail),  (v) 
Sworn,  (w)  (&c,  as  usual.)  (x) 

(g)  This  is  not  in  accordance  with  E.  G.pr.  112,  which  provides  that "  every  affi- 
davit sworn  within  this  Province  .  .  .  shall  be  drawn  np  in  the  first  person,  and 
shall  be  divided  into  paragraphs,  &c. ; "  hut  the  object  of  that  rule  was  to  prevent 
prolixity  in  affidavits,  when  prepared  by  suitors  or  their  attorneys.  The  judges 
having  themselves  the  framing  of  this  form,  the  objection  against  which  the  rule 
was  directed  cannot  arise. 

(r)  Housekeeper.  There  appears  to  be  some  difference  between  "  householder  " 
and  "  housekeeper : ''  See  Anon.  1  Dowl.  P.C.  127 ;  Gablentz's  Bail,  1  H.  &  "W.  111. 

(s)  "Where  the  deponent  described  himself  as  a  housekeeper  but  did  not  go 
on  to  say  where  he  resided,  the  affidavit  was  held  insufficient:  Heald's  Bail, 
3  Dowl.  P.  C.  423 ;  Welsh  v.  Lywood,  1  Bing.  N.  C.  258 ;  Wilson's  Bail,  2  Dowl. 
P.  C.  431. 

(t)  As  to  what  is  a  sufficient  compliance  with  this  part  of  the  affidavit:  see 
Lanyoris  Bail,  3  Dowl.  P.  C.  85 ;  Hunt's  Bail,  4  Dowl.  P.  C.  272  ;  Stevens  v. 
Miller,  2  M.  &  W.  368;  Miller's  Bail,  5  Dowl.  P.  C.  602;  Edmunds  v.  Keats, 
6  Dowl.  P.  C.  359;  and  as  to  the  effect  of  non-compliance:  see  Hutchinson's 
Bail,  1  Dowl.  P.  C.  571;  Simpson's  Bail,  lb.  605;  Sogers  v.  Jones,  lb.  704; 
Thompson's  Bail,  2  Dowl.  P.  C.  50 ;  Worlison's  Bail,  lb.  63 ;  Harrison's  Bail, 
lb.  198;  Naylor's  Bail,  3  Dowl.  P.C.  452;  Benson's  Bail,  4  Dowl.  P.  C.  627  ; 
Carter's  Bail,  5  Dowl.  P.  C.  577;  Edmunds  v.  Keats,  6  Dowl.  P.  C.  359 ;  Welter's 
Bail,  lb.  312 ;  see  also  R.  G.  pr.  84.  It  is  not  a  sufficient  ground  to  reject  one  of 
two  bail  as  insufficient  that  one  of  his  creditors  agreed  to  compound  for  his  debt 
for  two  shillings  in  the  pound:  Daniell  v.  James,  2  Prac.  R.  195.  The  inquiry 
must  be  as  to  the  sufficiency  of  property  of  and  not  as  to  the  character  of  the 
proposed  bail,  whether  brothel  house  keepers,  <fec. :  see  Gouge's  Bail,  3  Dowl. 
320 ;  Anon.  1  Dowl.  160  ;  HatfieloVs  Bail,  2  Chit.  Rep.  98. 

(u)  In  a  case  where  the  deponent  stated  that  he  was  not  bail  for  "  any."  omit- 
ting "  defendant,"  the  affidavit  was  still  held  sufficient :  Smith's  Bail,  1  Dowl. 
P.  C.  514. 

(a)  The  form  of  affidavit  in  the  Eng.  R.  G.  No.  98,  here  goes  on  to  specify  the 
property  upon  which  the  bail  justify ;  thus,  "  that  deponent's  property  to  the 
amount  of,  <fcc.  consists  of,"  &e. :  see  Anon.  1  Dowl.  P.  C.  169;  Lanyoris  Bail, 
3  Dowl.  P.  C.  85;   Cooper's  Bail,  lb.  692;  Pierpoint  v.  Brewer,  3  D.  &  L.  487. 

(w)  The  affidavit  of  justification  cannot  be  sworn  before  defendant's  attorney : 
Koyle  v.Wilcox,  2  O.S.  113. 

(z)  In  every  affidavit  made  by  two  or  more  deponents,  the  names  of  the  several 
persons  making  such  affidavit  must  be  written  in  the  jurat :  R.  G.  pr.  110. 
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83.  (y)  If  the  plaintiff  shall  not  give  one  day's  notice  of  exception 
to  the  bail  by  whom  such  affidavit  shall  have  been  made,  (s)  the  recog- 
nizance of  such  bail  may  be  taken  out  of  court  without  other  justifica- 
tion than  such  affidavit,  (a) 

83.  (6)  Where  notice  of  bail  shall  not  be  accompanied  by  such 
affidavit,  (c)  the  plaintiff  may  except  thereto  within  twenty  days  next 
after  the  putting  in  of  such  bail,  (d)  and  notice  thereof  (e)  given  in 
writing  to  the  plaintiff  or  his  attorney,  (/)  or  where  special  bail  is 
put  in  before  any  commissioner/  (y)  the  plaintiff  may  except  thereto 
within  twenty  days  next  after  the  bail  piece  is  filed  (K)  in  the  proper 

(y)  Taken  from  Eng.  R.  G.  No.  99  of  H.  T.  1883;  the;  origin  of  which,  was  E.  G. 
No.  4  of  T.  T.  1  fm.  IV:  Jervis  N.  R.  42. 

(z)  Where  bail  to  the  sheriff  became  bail  to  the  action,  the  plaintiff  may 
except,  though  he  has  taken  an  assignment  of  the  bail  bond :  R.  G.  pr.  70.  If  the 
plaintiff  do  not  except  to  the  bail  in  proper  time  he  waives  all  objections  to  the 
regularity  of  the  proceedings:  Bell  v.  Gate,  1  Taunt.  162. 

(a)  This  rule  does  not  apply  where  the  bail  must  have  justified  without  excep- 
tion had  the  rule  not  been  made^  Webb' a  Bail,  1  Dowl.  P.  C.  446;  Bex  Y.Wilson 
et  al,  3  Dowl.  P.  C.  255 ;  Rex  v.  The  Sheriff  of  Middlesex,  4  M.  &  W.  529.  In  the 
case  of  added  bail  no  exception  is  necessary :  Gregory  v.  Gurdon,  Barnes,  74 ; 
nor  where  bail  has  been  put  in  after  the  proper  time :  Turner  v.  Cory,  7  East. 
607 ;  Nunn  v.  Rogers,  2  Chit.  Rep.  I0& 

(5)  Taken  from  Eng.  R.  G.  No.  100,  the  origin  of  which  is  R.  B.  R.  of  M.  T. 
3  Ann :  1  Salk.  98. 

(<s)  i.e.  Affidavit  of  justification:  see  R.  G.  pr.  81. 

(d)  When  the  last  of  the  twenty  days  happens  on  ft  Sunday  the  exception 
may  be  regularly  made  on  the  following  Monday :  Oldham  et  al  v.  Burrelt, 
1  T.  R.  26. 

(«)  And  notice  thereof,  &c."  Entering  on  exception  without  serving  a  cor- 
responding notice  is  nugatory:  Salehwell  v..  Lawes,  Barnes,  88. ;  Goswill  v.  Hunt, 
lb.  101.  The  notiee  is  usually  served-  immediately  after  the  entry  of  the  excep- 
tion :  Oldham  et  al  v.  Burrell,,  7  T.  R.  26. 

(/)  The  notice  of  exception  must  not  only  be  in  writing :  Cohn  v.  Davis,  1 
H.  Bl.  80,  but  be  correctly  intitled  both  as  to  the  Court  and  the  name  of  the 
cause :  Anon.  1  Chit.  Rep.  374 ;  see  also  Harvey  et  al  v.  Morgan  et  al,  2  Stark,  17. 
Where  a  notice  of  exception  was  entitled  "  in  the  Lord  Mayor's  Court"  instead 
of  "  in  the  King's  Bench,"  it  was  considered  a  nullity :  Anon.  1  Chit.  Rep.  374. 
So  a  notice  of  exception  not  intitled  in  any  cause  is  a  nullity :  Rex  v.  Sheriff 
of  Middlesex,  lb;  742.  The  circumstance  of  a  notice  not  so  intitled  being 
delivered  with  the  declaration  will  not  aid  the  omission :  lb.  And  per  Abbott, 
C.  J.,  "The  notice  of  exception  must  be  a  perfect  instrument  in  itself,  and  the 
meredelivery  of  a  notice  not  intituled  in  any  cause  with  a  declaration  is  not 
sufficient.  We  ought  not  to  encourage  a  plaintiff  under  these  circumstances, 
because  the  step  he  takes  almost  inevitably  leads  to  some  application,  to  the 
Court." 

(5)  See  note  g  to  section  34  C.  L.  P.  Act. 

(A)  See  note  d,  supra. 
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office,  (i)  and  notice  thereof  given  as  aforesaid;  (/)  and  no  exception 
to  bail  shall  be  admitted  after  the  time  hereinbefore  limited,  (/fc) 

84.  (6)  Affidavits  of  justification  shall  be  deemed  insufficient,  unless 
they  state  that  each  person  justifying  is  worth  double  the  amount 
sworn  to  over  and  above  what  will  pay  his  just  debts  and  over  and 
above  every  other  sum  for  which  he  is  then  bail,  (c)  except  when  the 
sum  sworn  to  exceeds  one  thousand  pounds,  when  it  shall  be  sufficient 
for  the  bail  to  justify  in  one  thousand  pounds  beyond  the  sum  sworn 
to.  (d) 

85.  (e)  It  shall  be  sufficient  in  all  cases  if  notice  of  justification  of 
bail  be  given  two  days  before  the  time  of  justification.  (/) 

86-  (sO  In  all  cases,  bail  to  the  action  shall  be  justified,  when  re- 
quired, within  four  days  after  exception,  before  a  Judge  at  Chambers, 
both  in  term  and  vacation.  (A) 

(i)  i.e.  Pursuant  to  R.  G.  pr.  80. 

(J)  See  notes  e  and/,  ante. 

(k)  See  Bologne  v.  Vautrin,  2  Cowp.  828 ;  Muggins  v.  Cambridge,  Barnes,  81 ; 
Fenton  v.  Buggies,  1  B.  A  P,  856 ;  Rex  v.  Sheriff  of  Surrey,  2  East.  181 ;  Bell  v. 
Gate,  1  Taunt.  162;  Wallace  v.  Arrowsmiih,  2  B.  &  P.  49. 

(6)  Taken  from  Eng.  P..  G.  No.  101  of  H.  T.  1 853,  the  origin  of  which  was  Eng. 
R.  G.  No.  19  of  H.  T.  2  Wm.  IV. :  Jervis  N.  R.  63. 

(c)  See  form  to  R.  G.  pr.  81. 

(d)  If  the  affidavit  be  insufficient  the  bail  may  justify  in  person :  Shave  v. 
Spode,  2  M.  &  W.  42 ;  but  in  such  a  case  the  defendant  will  not  be  entitled  to  the 
costs  of  justification :  Stevens  v.  Miller,  lb.  368.  If  th&  sum  for  which  the  bail 
is  required  be  very  large,  the  Judge  has  a  discretion  to  admit  more  than  two 
bail :  R.  G.  pr.  75. 

(c)  Taken  from  Eng.  R.  G.  No.  102  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  16  of  H.  T.  2  Wm.  IV. :  Jervis  N.  R.  63. 

(/)  The  [notice  ought  in  strictness  to  be  served  personally  upon  plaintiff's 
attorney,  or  on  some  clerk  or  servant  in  his  office :  Sounder's  Bail,  1  Chit.  Rep. 
77;  Fowler's  Bail,  lb.  78.  Depositing  it  in  a  letter  box  is  unavailable:  lb. ; 
unless  the  receipt  of  it  be  at  a  subsequent  period :  Sounder's  Bail,  lb.  77 ;  Jame- 
son's Bail,  lb.  100;  Jones'  Bail,  lb.  294;  distinctly  acknowledged  by  the 
attorney  or  some  authorized  clerk:  lb.;  see  also  Bailey  v.  Davy,  lb.  11,  n.  J; 
Arrowsmiih  v.  Ingle,  3  Taunt.  234.  -The  notice  is  as  between  the  parties  a  waiver 
of  any  irregularity  in  the  notice  of  exception:  Cohn  v.  Davis,  1  H.  Bl.  80; 
though  it  would  not  be  a  waiver  with  respect  to  the  sheriff  to  prevent  him  from 
objecting  to  the  irregularity  when  ruled  to  bring  in  the  body :  Rogers  v.  Maple, 
back,  lb.  106. 

(g)  Taken  from  Eng.  R.G.  No.  103  of  H.T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  17  of  H.  T.  2  Wm.  IV. :  Jervis  N.  R.  63 ;  and  Eng.  R.  G.  1  Vic. :  lb.  163. 

(A)  If  one  of  the  bail,  from  sudden  illness  or  other  unforeseen  casualty,  be 
unable  to  attend,  it  seems  that  the  time  may  be  extended:  Gillbank's  Bail, 
9  D.  <fc  R.  6 ;  Gwillim  v.  Howes,  2  Chit.  Rep.  107.    A  summons  for  the  purpose 
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87.  (i)  Bail,  though  rejected,  shall  be  allowed  to  render  the  prin- 
cipal without  entering  into  a  fresh  recognizance.  (/) 

88.  (&)  When  the  plaintiff  proceeds  by  action  on  the  recognizance 
of  bail,  the  bail  shall  be  at  liberty  to  render  their  principal  at  any  time 
within  the  space  of  eight  days  next  after  the  service  of  the  process 
upon  them,  (T)  but  not  at  any  later  period,  (m)  and  upon  notice 
thereof  given,  the  proceedings  shall  be  stayed  upon  payment  of  the 
costs  of  the  writ  and  service  thereof  only,  (n) 

89.  (o)  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit 
of  debt  and  the  costs  of  suit,  not  exceeding  in  the  whole  the  amount 
of  their  recognizance.  (  p) 


may  be  obtained,  and  when  obtained  should  contain  a  stay  of  proceedings :  lb. 
"When  an  order  is  obtained  it  should  be  served  with  a  new  notice  of  justification: 
Newton's  Bail,  4  Dowl.  P.  C.  270.  It  sometimes  happens  that  extended  time  is 
granted  at  the  time  of  justification,  owing  to  defects  in  the  affidavit  or  notice : 
Brabble  v.  Denham,  2  Chit.  Rep.  92.  If  one  judge  in  chambers  grant  an  order, 
another  will  not  interfere :  Tomlinson  v.  Harvey,  lb  88.  When  an  order  is 
issued  the  bail  must  justify,  though  no  exception  be  entered  by  plaintiff:  Turner 
v.  Cary,  7  East.  607 ;  Nunn  v.  Rogers,  2  Chit.  Eep.  108 ;  Rex  v.  Wilson  et  al, 
3  Dowl.  P.  C.  255. 

(t)  Taken  from  Eng.  R.  G.  No.  104  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  20  of  H.  T.  2  Wm.  IV. :  Jervis  N.  R.  63. 

(J)  This  was  always  the  practice  in  the  English  court  of  Queen's  Bench:  Sex 
v.  The  Sheriff  of  Essex,  5  T.  K.  633 ;  see  also  J  Chit.  Rep.  446,  n.  a;  from  which 
our  practice  was  adopted.  Bail  may  render  without  justifying :  Wiggins  v.  Ste- 
phens, 5  East.  533;  and  if  one  of  the  bail  only  justify,  the  other  may  render: 
Anon.  1  P.  &  B.  N.  R.  138,  n.  Before  render  can  be  made  special  bail  must  be 
put  in,  either  by  the  defendant,  the  sheriff,  or  the  bail  below:  Bercher  v.  Colson, 
2  Str.  876 ;  Taylor  y.  Evans,  1  Bing.  367 ;  Eodgson  et  al  v.  Mee,  3  A.  &  E.  765. 

(k)  Taken  from  Eng.  R.  G.  No.  108  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  Bo.  3  of  T.  T.  3  Wm.  IT. :  Jervis  N.  R.  104. 

(1)  Intervening  Sundays  are  to  be  counted :  Crestoell  v.  Green,  14  East.  637. 

(m)  No  render  can  be  allowed  at  a  subsequent  period :  Bird  v.  Atkins  et  al, 
7  Dowl.  P.  C.  769 ;  McPherson  et  al  v.  Bail  of  Mosier,  2  O.  S.  491.  As  to  the 
sufficiency  of  the  render :  see  Read  et  al  v.  Scovill  et  al,  16  V.  C.  Q.  B.  453 ; 
Arnold  v.  Andrews,  8  TJ.  C.  C.P.  467;  Scatcherd  v.  Andrews,  lb.  473;  Blackman  v. 
<f  Gorman,  5  U.  C.  L.  J.  161 ;  Kennedy  et  al  v.  Brodie,  4  U.  C.  Q.  B.  189. 

(n)  The  payment  of  costs  is,  a  condition  upon  which  the  proceedings  are 
stayed :  Horn  v.  Whiteombe,  5  Dowl.  P.  C.  328 ;  and  if  not  paid  plaintiff  may  go 
on  with  his  action :  lb.     See  further,  Wright  et  al  v.  Tucker,  6  U.  C.  Q.  B.  24. 

(o)  Taken  from  Eng.  R.  G.  No.  109  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  21  of  H.  T.  2  Wm.  IV :  Jervis  N.  R.  64. 

(p)  The  meaning  of  the  rule  is  that  at  the  utmost  bail  are  only  liable  for  the 
sum  mentioned  in  each  of  their  recognizances,  although  the  sum  recovered  with 
costs  of  suit  amounts  to  more :  Vansandau  et  al  v.  Nash,  2  Dowl.  P.  C.  7J37 ;  Jonat 
£t  al  y.  Tepper  et  al,  1  E.  &  E.  327. 
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90.  (q)  To  entitle  bail  to  a  stay  of  proceedings  pending  a  writ  of1 
error  or  appeal,  the  application  must  be  made  before  the  time  to  sur- 
render is  out.  (r) 

91.  (s)  Whenever  two  or  more  notices  of  justification  of  bail  shall 
have  been  given  before  the  notice  on  which  bail  shall  appear  to  justify, 
no  bail  shall  be  permitted  to  justify  without  first  paying  (or  securing 
to  the  satisfaction  of  the  plaintiff,  his  attorney,  or  agent)  the  reason- 
able costs  incurred  by  such  prior  notices,  although  the  names  of  the 
parties  intended  to  justify,  or  some  of  them,  may  not  have  been 
changed,  and  whether  the  bail  mentioned  in  any  such  prior  notice  shall 
not  have  appeared,  or  shall  have  been  rejected.  (<) 

EJECTMENT. 

92.  (v)  No  judgment  in  ejectment  for  want  of  appearance  or 
defence,  whether  limited  or  otherwise,  shall  be  signed  without  first 
filing  an  affidavit  of  the  service  of  the  writ,  according  to  the  Com- 
mon Law  Procedure  Act,  1856,  (u>)  together  with  the  writ  or  a  copy 

(g)  Taken  from  Eng.  R.  a.  No.  110  of  H.  T.  1853,  the  origin  of  which  was  Reg. 
R.  G.  No.  84  of  H.  T.  2  Wm.  IV :  Jervis  N.  R.  83. 

(r)  The  English  conrt  of  King's  Bench  nsed,  without  regard  to  the  time  when 
the  application  was  made,  to  stay  proceedings  against  bail  where  a  writ  of  error 
was  allowed,  before  the  expiration  of  the  time  allowed  to  render,  until  the 
determination  of  the  writ  of  error,  the  bail  undertaking  to  pay  the  condemna- 
tion money  or  render  the  principal  within  four  days  after  the  determination  of 
the  writ  of  error.  The  Common  Pleas  would  not  grant  time  to  render ;  but 
merely  to  pay  the  money  if  the  application  were  made  after  the  time  for  render- 
ing had  expired :  Tidd.  Prac.  265 ;  Bennett  v.  Forester,  2  Price,  296 ;  Edwards  v. 
Jameson,  Forrest,  25 ;  Rolfe  et  al  v.  Cheetham,  "Wightwick,  79. 

(*)  Taken  from  Eng.  R.  G.  No.  Ill  of  H.  T.  1853,  the  origin  of  which  was  R. 
Q.  B.  H.  T.  1822. 

(t)  Where  several  notices  of  justification  are  vexatiously  given,  the  court  may 
compel  defendant  to  pay  the  costs  occasioned  by  them,  though  the  bail  do  not 
appear  to  justify:  Aldiss  v.  Burgess,  SB.  4  Al.  759.  And  in  some  cases  it  is 
the  duty  of  the  defendant's  attorney  to  see  that  bail  attend  pursuant  to  notice, 
or  else  himself  be  subjected  to  the  costs :  lb. ;  see  also  Blundell  v.  Blundell, 
5  B.  &  Al.  533. 

(»)  Taken  from  Eng.  R.  G.  No.  112  of  H.  T.  1853.  The  object  of  the  rule  is 
to  supply  an  omission  in  the  Ejectment  Act,  which  contains  no  provision  requir- 
ing an  affidavit  of  service  of  the  writ  of  ejectment  to  be  filed  before  signing 
judgment  for  non-appearance :  see  section  15,  Ejectment  Act. 

(to)  C.  L.  P.  Act  1856,  sec.  231,  is  now  sec.  15  of  the  Ejectment  Act.  In  many 
respects  the  affidavit  required  must  resemble  the  affidavit  formerly  required  as 
to  service  of  the  declaration  in  ejectment,  when  ejectment  was  commenced  by 
a  declaration,  and  not  by  a  writ,  as  at  present.  This  being  the  case,  refe- 
rence is  made  to  some  of  the  cases  decided  under  the  old  practice.  The 
affidavit  may  be  sworn  before  a  judge  or  commissioner  not  being  an  attorney  in 
the  cause :  tot  d.  Walker  v.  Roe,  T.  T.  2  <fe  3  Vic.  MS.  R.  &  H.  Dig.  "  Ejectment," 
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thereof,  (x)  where  there  is  a  limited  defence,  (y)  or  where  personal 
service  has  not  been  effected,  (z)  without  first  obtaining  a  Judge's  order 
or  a  rule  of  Court  authorizing  the  signing  such  judgment ;  (a)  which 
said  rule  or  order,  or  a  duplicate  thereof,  shall  be  filed  together  with 
the  writ,  (b) 

93.  (c)  Where  a  person  not  named  in  the  mit  in  ejectment  has  ob- 


iii.  9 ;  and  should  be  made  by  the  person  who  effected  the  service,  although  in 
some  cases  the  courts  have  been  satisfied  with  the  affidavits  of  persons  who  saw 
the  service :  Goodtitle  d.  WanJelen  v.  Badtitle,  2  B.  <fc  P.  120.  The  time  of  service 
should  be  made  to  appear  on  the  face  of  the  affidavit :  Doe  d.  Sherwood  v.  Roe, 
5  tl.C.  Q.B.  319 ;  and  the  party  served  must  be  positively  sworn  to  be  the  person 
in  possession:  Doe  d.  Dunn  v.  Roe,  E.  T.  2  Tic.  MS.  R.  AH.  Dig.  "Ejectment," 
iii.  7 ;  Doe  d.  Dolby  v.  Hitchcock,  2  Dowl.  N.S.  1 ;  and  where  it  was  so  sworn,  the 
court  refused  to  Bet  aside  the  service  upon  affidavits  alleging  the  service  to  have 
been  on  a  stranger :  Doe  d.  Dtmlop  v.  Roe,  Tay.  Bep.  480,  sed  qu.  "Where  the 
affidavit  is  as  to  Bervice  on  a  person  in  possession  of  -part  of  the  premises,  judg- 
ment may  be  signed  as  to  that  part :  Doe  d.  Davidson  v.  Roe,  M.  T.  1  Vic.  MS. 
R.  <!t  H.  Dig.  "  Ejectment,"  iii.  6.  If  the  affidavit  be  as  to  the  service  of  two 
persons,  tenants  of  different  parts  of  the  premises,  a  service  on  each  of  the  persons 
must  be  distinctly  alleged :  Doe  d.  Cock  v.  Roe,  6  M.  A  G.  273.  If  the  service 
were  on  the  wife  of  the  person  in  possession,  it  must  be  stated  that  the  service 
was  on  the  premises  or  at  the  husband's  house :  Doe  d.  Morland  v.  Baylies,  6  T.  R. 
766 ;  or  that  the  husband  and  wife  were  at  the  time  of  service  living  together: 
Jenny  d.  Preston  et  al  v.  Cutte,  1  B.  A  P.  N.  R.  309 ;  and  the  deponent's  belief 
that  the  person  served  is  the  wife  of  such  person :  Doe  d.  Sanderson  v.  Roe,  T.  T. 
2  A  8  Vic.  MS.  R.  &  A.  Dig.  "Ejectment,"  iii.  8.  If  the  service  be  on  a  child, 
servant  or  other  employee,  it  must  generally  be  made  to  appear  that  the  person 
in  possession  has  since  service  acknowledged  the  service :  see  section  6  Eject- 
ment Act,  and  notes  thereto.  The  affidavit  need  not  state  that  the  copy  served 
was  endorsed  with  the  name  and  residence  of  the  attorney,  nor  that  an  endorse- 
ment of  service  was  made  on  the  writ  within  three  days  after  service:  Martin 
v.  McCharles,  25  U.  G.  Q.  B.  279. 

(x)  "  And  a  copy  thereof,"  Ac,  in  Eng.  R.  <x.  No.  112  of  H.  T.  1853. 

(y )  The  rule  appears  to  be  divided  into  two  branches,  the  first  making  pro- 
vision for  caseB  Where  the  writ  has  been  personally  served,  and  there  is  no 
defence,  in  which  cases  judgment  for  non-appearance  may  be  signed  without 
leave ;  and  the  second,  for  cases  in  which  there  has  not  been  personal  service, 
or  there  is  a  limited  defence,  in  which  cases  leave  to  sign  judgment  must  be 
obtained. 

(z)  As  to  when  personal  service  can  be  said  to  have  been  effected  :  see  Eject- 
ment Act,  s.  6,  and  notes  thereto. 

{a)  An  application  for  a  judge's  order,  Ac,  intends  the  erercise  of  a  discretion 
by  the  judge  to  whom  application  is  made.  Such  judge  must  be  satisfied  that 
the  persons  in  possession  have  been  notified,  or  facts  must  be  adduced  from 
which  it  is  reasonable  to  infer  the  same. 


(6)  Where  an  order  has  been  made  ex  parte  without  all  the  facts  having  been 
town  or  considered,  it  will  be  set  aside  -.  VanNbrman  v.  McLennan,  2  U.  C. 
.  J.  N.S.  207. 

<<)  Taken  from  Eng.  R.  Q.  No.  US  of  H.  T.  1853. 
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tained  leave  of  the  Court  or  a  Judge  to  appear  and  defend,  (d)  he  shall 
enter  an  appearance  according  to  the  Common  Law  Procedure  Act, 
1856,  entitled  in  the  action  against  the  party  or  parties  named  in  the 
writ  as  defendant  or  defendants,  («)  and  shall  forthwith  give  notice  of 
such  appearance  to  the  plaintiff's  attorney,  or  to  the  plaintiff,  if  lie 
sues  in  person.  (/) 

04-  (gr)  If  the  plaintiff  in  ejectment  appears  at  the  trial,  and  the 
defendant  does  not  appear,  (K)  the  defendant  shall  be  taken  to  have 
admitted  the  plaintiff's  title,  and  the  verdict  shall  be  entered  for  the 
plaintiff  without  producing  any  evidence,  (f)  and  the  plaintiff  shall 
have  judgment  for  his  costs  of  suit  as  in  other  cases.  (_/) 

PENAL  ACTIONS,  COMPOUNDING  OP.  (k) 

(d)  i.  e.  Under  section  9  of  the  Ejectment  Act. 

(e)  As  to  what  manner  of  persons  though  not  named  in  the  writ  are  entitled 
to  apply  for  leave  to  amend :  see  note  o  to  section  9  of  the  Ejectment  Act. 

(/)  It  is  necessary  in  such  cases  not  only  to  enter  an  appearance  in  the 
manner  prescribed,  but  forthwith  to  give  notice  thereof.  This  is  a  convenient 
practice,  where  a  stranger  to  the  writ  is  admitted  to  defend.  It  is  not  declared, 
as  in  section  51  C.  L.  P.  Act,  that  a  defendant  appearing  after  the  time  limited 
for  appearance  shall  give  notice  of  his  appearance.  The  want  of  such  a  provi- 
sion may  in  some  cases  lead  to  difficulty :  see  Van  Norman  v.  McLennan,  2  U.  C. 
L.  J.  N.8.  207. 

{ff)  Taken  from  Eng.  R.  G.  No.  114  of  H.  T.  1853. 

(h)  i.  e.  Any  person  who  having  lawfully  appeared  to  the  writ  and  made 
himself  a  defendant. 

(t)  This  is  in  effect  the  same  as  judgment  for  not  confessing  lease,  entry,  and 
ouster,  when  ejectment  was  a  fictitious  form  of  action.  The  rule  under  conside- 
ration is  substantially  the  same  as  section  24  of  the  Ejectment  Act,  which 
provides  that  "  if  claimant  appear  (*.  e.  at  the  trial)  and  the  defendant  does  not 
appear,  the  claimant  shall  be  entitled  to  recover  without  any  proof  of  his  title." 

(j)  On  the  other  hand,  if  the  defendant  appear  at  the  trial  and  the  claimant 
do  not,  the  claimant  shall  be  nonsuited :  section  24  of  the  Ejectment  Act,  and 
defendant  be  entitled  to  judgment  for  costs  of  suit :  R.  G.  pi.  24. 

(ft)  In  ordinary  actions,  the  parties  thereto  being  the  only  persons  directly 
interested,  may  compromise  at  such  time  and  upon  such  terms  as  they  see  fit ; 
but  in  penal  actions  the  public,  and  the  crown  representing  the  public,  being 
interested,  no  compromise  can  be  made  without  the  leave  of  the  court:  IS  Eliz. 
cap.  5,  s.  3.  The  statute  of  Elizabeth  is  in  force  in  this  Province :  Sleeker  y. 
Meyers,  6  U.  C.  Q.  B.  134.  It  extends  to  suits  by  common  informers,  but  not 
to  those  by  parties  aggrieved :  Kirhham  v.  Wheeley,  1  Salfc.  30.  Where  it  clearly 
appears  on  the  face  of  the  declaration  that  the  consideration  of  the  defendant's 
promise  is  the  compromise,  without  the  leave  of  the  conrt,  of  a  penal  action 
brought  by  the  plaintiff  as  a  common  informer  against  the  defendants,  the  con- 
sideration will  be  held  illegal,  and  the  declaration  bad :  Mart  v.  Meyers,  1  V.  C. 
Q.  B.  416. 
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95.  (T)  Leave  to  compound  a  penal  action  (m)  shall  not  be  given 
in  cases  where  part  of  the  penalty  goes  to  the  Crown,  («)  unless  notice 
shall  have  been  given  to  the  proper  officer,  (o)  but  in  other  cases  it 
may.  (p) 

96-  (q)  The  rule  for  compounding  any  qui  tarn  action  (r)  shall 
express  therein  that  the  defendant  thereby  undertakes  to  pay  the 
sum  for  which  the  Court  has  given  him  leave  to  compound  such 
action,  (s) 

97.  (0  When  leave  is  given  to  compound  a  penal  action,  the 
Queen's  proportion  of  the  composition  shall  be  paid  into  the  hands  of 
the  Clerk  of  the  Crown  of  the  Court  granting  such  leave,  for  the  use 
of  Her  Majesty,  (u) 


(I)  Taken  from  Eng.  R.  G.  No.  118  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
B.  G.  No.  99  of  H.  T.  2  Win.  IV. :  Jervis  N.  R.  88. 

(m)  The  leave  cannot  be  obtained  until  after  plea  pleaded:  Rex  v.  Collier, 
2  Dowl.  P.  C.  581 ;  see  also  Rexx.  Crisp  et  al,  1  B.  &  Al.  282.  It  is  discretionary 
with  the  court  to  grant  or  refuse  it:  Maughan  q.  t.  v.  Walker,  5  T.  R.  98 ;  Sheldon 
v.  Mumford,  5  Taunt.  268.  Where  the  sum  agreed  to  be  paid  is  so  small  as  to 
appear  manifestly  collusive,  the  court  will  refuse:  Wood  q.  t.  v.  Cassin,  2  W.  Bl. 
1167.  The  motion  may  be  made  and  leave  granted  after  verdict :  Maughan  q.  i. 
v.  Walker,  5  T.  R.  98 ;  or  when  defendant  is  in  execution :  Bradshaw  v.  Mottram, 
1  Str..  167 ;  but  in  such  cases  the  defendant  must  show  circumstances  that  entitle 
him  to  the  indulgence,  or  the  court  will  refuse :  Crowder  v.  Wagstaff,  1  B.  &  P.  18. 

(»)  Leave  was  given  to  compromise  a  penal  action  on  the  statute  32  Hen. 
VIII.  cap.  3,  for  buying  pretended  titles,  the  crown's  share  being  paid  into 
court:  Gray  q.  t.  v.  Detlrick,  H.  T.  6  Wm.  IV.  MS.  R.  &  H.  Dig.  "Penal  Ac 
tion,"  2.  In  a  qui  tarn  action  to  recover  penalties  under  the  English  statute 
6  Geo.  IV.  cap.  1 14,  which  gives  the  penalty  one-third  to  the  king,  one-third  to 
the  lieutenant-governor,  and  one-third  to  the  informer,  the  court  refused  to  arrest 
judgment  on  the  ground  that  the  plaintiff  claimed  the  penalty  for  himself  and 
the  king  only:  Jones  q.  t.  v.  Chace,  Dra.  Rep.  334. 

(o)  The  "  proper  officer "  is  the  attorney-general :  Howard  q.  t.  v.  Sowerby, 
1  Taunt.  103. 

(p)  It  is  provided  that  leave  shall  not  be  given  in  cases  where  part  of  the 
penalty  goes  to  the  crown,  unless  notice,  <fec.  but  in  other  cases  it  may.  The 
meaning  is,  that  in  cases  other  than  those  specified  the  leave  may  be  obtained 
without  showing  notice,  <fec. 

(?)  Taken  from  Eng.R.G.  No.  119  of  H.T.  1853,  the  origin  of  which  was  Eng, 
R.  G.  No.  2  of  E.  T.  33  Geo.  III. 

(r)  Qui  tarn  action.  From  the  words  in  the  old  form,  it  is  so  called  because  a 
moiety  of  the  penalty  is  generally  forfeitable  to  the  crown  and  the  other  is  given 
to  the  informer,  "  qui  TAupro  domine  rege  quam  pro  seipso  sequitur." 

(s)  The  payment  may  after  such  an  undertaking  be  enforced  by  attachment: 
Bex  q.  t.  v.  Clifton,  5  T.  R.  257. 

{t)  Taken  from  Eng.  R,  G.  No.  120  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  of  M.  T.  7  Geo.  III. :  Brown  q.  t.  v.  Bailey,  4  Burr.  1929. 

(«)  The  Queen's  Bench  and  Common  Pleas  have  concurrent  jurisdiction. 
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PRISONERS,  AND  PROCEEDINGS  AGAINST  THEM. 

98.  (w)  Every  rule  or  order  of  a  Judge  directing  the  discharge  of 
a  defendant  out  of  custody,  upon  special  bail  being  put  in  and  per- 
fected, (x)  shall  also  direct  a  supersedeas  to  issue  forthwith,  (y) 

99.  (z)  The  plaintiff  shall  proceed  to  trial  or  final  judgment  (a) 
against  a  prisoner  (6)  in  the  term  next  after  issue  is  joined,  or  at  the 
sittings  or  assizes  next  after  such  term,  (c)  unless  the  Court  or  a  Judge 
shall  otherwise  order,  (d)  and  shall  cause  the  defendant  to  be  charged 
in  execution  within  the  term  next  after  such  trial  or  judgment,  (e) 

(w)  Taken  from  Eng.  R.  G.  No.  123  of  H.  T.  18S3,  the  origin  of  which  was 
Eng.  R.  C.  P.  H.  T.  1  Vic. :  4  Bing.  N.  C.  366. 

(x)  "  Pat  in''  and  "  perfected."  Theae  words  refer  to  separate  and  distinct 
steps,  each  of  which  is  explained  in  note  q  to  section  34  C.  L.  P.  Act. 

(y)  Where  a  prisoner  is  supersedable,  he  should  take  advantage  of  it  in  due 
time.  Though  there  is  a  rule  that  a  prisoner  once  supersedable  is  always 
supersedable,  it  only  holds  good  so  long  as  the  prisoner  remains  in  custody 
under  the  same  process:  London  Assurance  Co.  v.  Perkins,  1  T.  R.  591  n. 

(z)  Taken  from  Eng.  R.  G.  No.  126  of  H.  T.  1 853,  the  origin  of  which  was  Eng 
R.  G.  No.  85  of  H.  T.  2  fm.  IV. ;  Jervis  N.  R.  84. 

(a)  "Trial  or  final  judgment."  The  words  " final  judgment"  as  contradis- 
tinguished from  the  word  "  trial"  mean  a  final  after  an  interlocutory  judgment : 
see  Heaton  v.  Whittaker,  4  East.  349 ;  Foulkes  v.  Burgess,  6  Dowl.  P.  C.  109 ; 
Baxter  v.  Bailey,  3  M.  <fc  W.  415.  Where  a  defendant  was  arrested  on  a  capias 
under  the  Eng.  Stat.  1  &  2  Vic.  cap.  110,  and  judgment  was  signed'  for  want  of 
a  plea,  such  judgment  was  held  to  be  final  within  the  meaning  of  the  English 
rule  of  William,  though  no  costs  were  taxed :  Walter  v.  De  Richemont,  6  Q.  B.  544. 

(5)  This  rule  does  not  apply  to  prisoners  in  criminal  custody,  nor  to  prisoners 
on  bail:  Brash  v.  Latta,  5  0.  C.  L.  J.  226;  Curry  v.  Turner,  9  U.  C.  L.  J.  211. 

(c)  Where  a  cause  though  entered  for  trial  within  the  time  prescribed  by  the 
rule  of  Wm.  IV.  was  not  tried  owing  to  the  amount  of  business  to  be  transacted 
at  the  Court,  the  delay  being  the  delay  of  the  Court,  plaintiff  was  held  sufficiently 
to  have  complied  with  the  rule :  Myers  v.  Cooper,  2  Dowl.  P.  C.  423. 

(d)  Court  or  Judge.     Relative  powers :  see  note  a  to  section  48,  C.  L.  P.  Act. 

(e)  A  plaintiff  need  not  charge  a  defendant  in  execution  until  he  has  been  in 
custody  for  the  prescribe  period  at  his  suit :  Sail  v.  Wetherell,  2  Scott,  N.  R. 
196.  The  time  is  calculated  from  the  signing  of  judgment:  Colbron  v.  Sail,  5 
Dowl.  P.  C.  534;  and  if  judgment  be  signed  in  term  or  vacation,  plaintiff  must 
in  either  case  charge  defendant  in  execution  in  the  following  term :  Thorn  v. 
Leslie,  8  A  *  E.  195;  Borer  v.  Baker,  2  Dowl.  P.  C.  608 ;  Baxter  v.  Bailey,  3  M. 
&  W.  415.  Upon  an  affidavit  of  defendant  that  he  was  sued  as  indorser  of  a 
promissory  note,  arrested  and  in  close  custody,  that  the  cause  was  tried  at,  &c, 
on,  <fec,  and  that  although  more  than  a  term  had  elapsed  since  said  trial,  plaintiff 
had  not  entered  up  judgment  or  charged  defendant  in  execution,  a  summons  for 
a  supersedeas  was  made  absolute,  no  cause  to  the  contrary  having  been  shown : 
Wright  et  al  v.  Hull,  3  U.  C.  L.  J.  68,  per  Richards,  J. ;  see  further,  C.  L.  P. 
Act,  section  248  and  notes  thereto. 
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400-  (/)  IQ  aN  cases  m  which  a  defendant  shall  have  been  or  shall 
be  detained  in  prison  on  any  writ  of  capias,  or  being  arrested  thereon, 
shall  "o  to  prison  for  want  of  bail,  and  in  all  cases  in  which  he  shall 
have  been  or  shall  be  rendered  to  prison  before  declaration  on  any 
such  process,  (g)  the  plaintiff  in  such  process  shall  declare  against 
such  defendant  before  the  end  of  the  next  term  after  such  arrest  or 
detainer,  or  render  and  notice  thereof,  (A)  otherwise  such  defendant 
shall  be  entitled  to  be  discharged  from  such  arrest  or  detainer,  upon 
entering  a  common  appearance,  (i)  unless  further  time  to  declare  shall 
have  been  given  to  such  plaintiff  by  rule  of  Court  or  order  of  a 
Judge,  (j) 

SHERIFFS,  RULES  TO  RETURN  WRITS,  &c.  (fc) 

101.  (1)  AH  rules  upon  sheriffs  to  return  writs,  or  to  bring  in  the 

(/)  Taken  from  our  Rule  No.  3 of  E.  T.  5  Vic. :  Cam.  E.  18. 

(</)  The  object  of  this  rule  is  to  hasten  proceedings  against  prisoners  in  gaol : 
see  Glenn  v.  Box,  3  U.  C.  Q.  B.  182.  Therefore  if  defendant  be  out  on  bail, 
plaintiff  is  not  bound  to  declare  against  the  defendant  before  the  end  of  the  term 
next  after  the  arrest  or  detainer,  <fec.  :  lb. 

(ft)  "  Shall  declare,  Ac."  Though  section  32  C.  L.  P.  Act  reads  "may  before 
the  end  of  the  next  term  after  the  arrest,  <fec,"  "may"  should  be  construed 
"shall:"  Tyson  v.  McLean,  1  Prac.  E.  339.  The  declaration  must  be  served  as 
well  as  filed  so  as  to  "  declare"  within  the  meaning  of  the  rule :  lb.  The  fact 
that  defendant  had  during  the  term  made  application  for  his  discharge  from 
custody,  which  application  was  refused  before  the  end  of  the  term,  is  no  excuse 
for  hot  declaring  during  the  term :   Glennie  r.  Boss,  10  U.  C.  L.  J.  106. 

(t)  Upon  an  affidavit  of  a  defendant  that  lie  was  in  close  custody  on  a  writ  of 
capias  issued,  <fcc,  that  although  two  terms  had  elapsed  since  said  arrest, 
plaintiff  had  not  declared,  a  summons  for  the  prisoner's  discharge,  was  made 
absolute  upon  entering  a  common  appearance:  Bamberg  v.  Solomon,  3  TJ.U.  L.J. 
69.  If  defendant  be  supersedable  because  plaintiff  has  not  declared,  subsequent 
offers  of  settlement  cannot  interfere  with  his  discharge :  see  Tyson  v.  McLean, 
1  Prac.  E.  339. 

(j)  Court  or  judge.     Eelative  powers :  see  note  u>  to  section  48  of  CLP.  Act. 

(k)  The  sheriff  as  the  -chief  ministerial  officer  of  the  courts  has  the  execution 
of  all  writs  of  final  process.  The  command  in  each  writ  is  to  execute  the  same, 
and  at  a  fixed  time  or  "  immediately  after  the  execution  thereof"  to  make  a 
return  to  the  court.  If  the  sheriff  do  not  return  the  process  within  the  time 
limited  by  the  practice  of  the  court  plaintiff  has  a  right  to  call  upon  him  by 
rule  to  know  why  the  return  is  not  made  as  directed.  The  sheriff  failing  to 
show  good  cause  brings  himself  into  comtempt  and  is  liable  to  attachment. 
And  a  sheriff  may  be  called  upon  to  return  process  not  only  at  the  instance  of 
plaintiff  but  at  the  instance  of  defendant,  if  able  to  show  special  grounds  for  the 
same:   Williams  v.  Webb,  2  Dowl.  N.S.  904;  Daniel*  v.  Gompertz,  3  Q  B.  322. 

(I)  This  rule  appears  to  be  original. 


Its.  102-104.]  TRINITY  TERM,  1856.  675 

bodies  of  defendants,  shall  be  six  day  rules,  (m)  and  shall  be  issued 
from  the  same  office  whence  the  writ  was  sued  out.  (») 

103.  (o)  No  Judge's  order  shall  issue  for  the  return  of  any  writ  or 
to  bring  in  the  body  of  the  defendant,  but  a  side  bar  rule  shall  issue 
for  that  purpose  in  vacation  as  in  term,  (p)  which  shall  be  of  the  same 
force  and  effect  as  side  bar  rules  made  for  that  purpose  in  term,   (j) 

103-  (r)  The  sheriff  shall  file  the  writ  in  the  office  from  which  the 
rule  to  return  the  same  was  issued,  (s)  at  the  expiration  of  the  rule,  or 
as  soon  after  as  the  office  shall  be  open,  (t)  and  the  officer  with  whom  ' 
it  is  filed  shall  endorse  the  day  and  hour  when  it  was  filed,  (u) 

104:-  (y)  In  case  a  rule  to  bring  in  the  body  of  a  defendant  shall 
expire  in  vacation,  having  been   duly  served,  (w)  but  not  having 

(m)  This  has  always  been  the  practice  in  Upper  Canada :  see  Hilton  et  al  v. 
Macdonell,  1  Cham.  R.  207.  As  to  the  computation  of  time :  see  Regina  v.  JarvU, 
3  IT.  C.  Q.  B.  125.  The  time  may  be  enlarged  beyond  the  six  days:  Jones  v. 
Robinson,  2  Dowl.  N  S.  1044 ;  see  farther  note  e  to  section  276  of  C.  L.  P.  Act. 

(n)  Every  deputy  clerk  of  the  crown  and  pleas  may  sign  and  issne  rules  on 
the  sheriff  or  coroner  to  return  writs  and  process  issued  out  of  the  office  of 
such  deputy:  C.  L.  P.  Act,  section  276.  And  it  is  the  duty  of  each  sheriff  and 
coroner  to  return  such  writs  to  the  office  from  which  such  rule  issued :  lb. 

(o)  Taken  from  Eng.  R.  G.  No.  132  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  of  H.  T.  1  Vic. :  Jervis,  N.  R.  153. 

(jt>)  Formerly  in  vacation  a  party  might  obtain  a  judge's  order  instead  of  the 
rule  here  mentioned. 

(g)  A  sheriff  cannot  be  ruled  by  the  plaintiff  to  return  a  writ  when  it  has 
been  executed  by  a  special  bailiff  duly  appointed  by  such  plaintiff  or  his  agent : 
Hamilton  v.  Dalztel-,  2  W.  Bl.  952;  Polluter  v.  Pallister,  1  Chit.  R.  614  n. ;  or 
where  there  has  been  collusion  between  the  sheriffs  officer  and  plaintiff  or  his 
attorney :  Ruston  v.  Hatfield,  3  B.  &  AL  204 ;  or  where  the  action  or  return  of 
the  writ  has  bet  n  compromised  :  Hedges  v.  Jordan,  5  Dowl.  P.  C.  6  ;  or  where 
the  writ  is  a  nullity :  Brovm  v.  McMillan,  7  M.  <fc  W.  198  ;  but  not  so  however 
if  only  an  irregularity :  Jones  v.  Williams  et  al,  8  M.  <fc  W.  357. 

(r)  Taken  from  Eng.  R.  G.  No.  131  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  Nos.  11  and  12  of  H.  T.  2  Wm.  IV:  Jervis,  N.  R.  61,  62. 

(*)  See  C.  L.  P.  Act,  section  280,  and  notes  thereto. 

(t)  See  R.  G.  pr.  101. 

(«)  Where  the  writ  was  enclosed  to  the  clerk  of  the  crown  three  or  four  days 
before  the  expiration  of  the  rule,  so  that  it  was  not  on  the  files  when  the  search 
was  made,  but  was  produced  in  open  court  by  the  clerk,  an  attachment  was 
refused  though  asked  for  the  purpose  of  making  the  sheriff  pay  the  costs: 
Andrews  v.  Robertson  et  al,  3  O.  S.  304. 

M  Taken  from  Eng.  R.  G.  No.  133  of  H.  T.  18S3,  the  origin  of  which  was  Eng. 
R.  G.  of  H.  T.  3  Wm.  IV:  Jervis,  N.  R.  103. 

(a)  i.  e.  Personally  served.  , 
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been  obeyed,  {x)  an  attachment  shall  issue  for  disobedience  of  such 
rule,  whether  the  rule  shall  or  shall  not  have  been  obeyed  in  the 
meantime,  (j/) 

105.  (z)  Where  any  sheriff,  before  his  going  out  of  office,  shall  arrest 
any  defendant  and  take  a  bail  bond  and  make  return  of  cepi  corpus,  he 
shall  and  may,  within  the  time  allowed  by  law,  (a)  be  called  upon  to 
bring  in  the  body  by  a  rule  for  that  purpose,  notwithstanding  he  may 
be  out  of  office  before  such  rule  shall  be  granted.  (J) 

IEREGULAEITY.  fc) 

106.  (d)  No  application  to  set  aside  process  or  proceedings,  (e)  for 
irregularity  shall  be  allowed,  unless  made  within  a  reasonable  time,  (/) 

(x)  The  sheriff  to  obey  the  rule  must  within  the  time  limited  bring  the  defen- 
dant into  court  either  by  having  him  in  legal  custody  or  by  causing  him  to  put 
in  and  perfect  special  bail.  It  is  not  enough  to  render  the  defendant  or  put 
in  and  perfect  special  bail  afterwards,  though  before  motion  for  attachment : 
E.  G.  pr.  74. 

(y)  Before  the  passing  of  Provincial  statute  7  Vic.  cap.  33,  it  was  held  that  a 
judge  in  chambers  had  no  power  to  issue  an  attachment  against  a  sheriff  for 
disobedience  of  a  rule  or  order  for  the  return  of  a  writ :  Rex  v.  The  Sheriff  of 
Niagara,  Dra.  Rep.  343.  Even  since  the  statute,  it  has  been  doubted  whether  a 
single  judge  has  power  to  pass  judgment  on  a  sheriff  for  contempt,  when  the 
object  of  the  statute  has  been  attained  by  the  return  of  the  process:  Regina  v. 
Jarvis,  6  TJ.  C.  Q.  B.  658 ;  see  further  C.  L.  P.  Act,  ss.  280,  281,  and  notes  thereto, 
both  of  which  sections  are  taken  from  sections  1  and  2  of  the  7  Vic.  cap.  33. 
As  to  the  time  to  move  for  an  attachment  after  a  rule  to  bring  in  the  body :  see 
Rex  v.  The  Sheriff  of  Middlesex,  8  T.  R.  464;  Rex  v.  The  Sheriff  of  Surrey,  11  East. 
691 ;  Rex  v.  The  Sheriff  of  Middlesex,  1  Dowl.  P.  C.  53. 

(2)  Taken  from  Eng.  R.  G.  No.  134  of  H.  T.  1853. 

(a)  The  rule  cannot  issue  earlier  than  the  day  on  which  the  writ  is  returnable, 
nor  before  the  time  for  putting  in  bail  has  expired :  Pouehee  v.  Lieven,  4  M.  A  S. 
427;  Potter  v.  Marsden,  8  East.  525;  Butchins  v.  Bird,  5  T.  R.  479. 

(i)  The  rule  should -be  served  within  a  reasonable  time:  Davis  v.  Allen, 
1  Dowl.  P.  C.  53. 

(e)  An  irregularity  is  defined  as  the  want  of  adherence  to  some  prescribed 
rule  or  mode  of  proceeding:  see  note  u  to  section  48  of  C.  L.  P.  Act. 

(d)  Taken  from  R.  G.  No.  135  of  H.  T.  1863,  the  origin  of  which  was  Eng.  R.  G. 
No.  33  of  H.  T.  2  ¥m.  IV. :  Jervis,  N.  R.  67 ;  with  which  our  rule  No.  22  of  H.  T. 
13  Vic.  corresponded. 

(e)  This  rule  applies  in  the  case  of  prisoners  as  well  as  in  other  cases :  Claridgt 
v.  Mackenzie,  5  M.  &  G.  251.  The  first  irregular  proceeding  must  be  attacked  in 
the  motion:   Cinqmars  et  al  v.  The  Equitable  Fire  Insurance  Co.,  2  Prac.  R.  207. 

(/)  The  time  begins  to  run  from  the  time  when  the  party  complaining  had  the 
meanB  of  knowledge,  though  in  fact  he  did  not  know  of  the  irregularity  till  after- 
wards :  Tarber  v.  French,  6  N.  &  M.  658 ;  Broohs  et  al  v.  Bodgson,  7  M.  <fc  G.  529 ; 
Bate  v.  Lawrence,  lb.  406 ;  Ramme  v.  Buncombe,  lb.  425 ;  Lewis  v.  Davison, 
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nor  if  the  party  applying  has  taken  a  fresh  step  after  knowledge  of  the 
irregularity,  (jf) 

107.  (ft)  Where  a  summons  is  obtained  to  set  aside  proceedings  for 
irregularity,  (i)  the  several  objections  intended  to  be  insisted  on  shall 
be  stated  therein.  (/) 

108.  (&)  In  all  cases  where  a  rule  is  obtained  to  show  cause  why 

1C.M.A  R.  655  ;  Seymour  v.  Maddox,  1  L.  M.  &  P.  543;  Roberts  et  al  v.  Fox  et  al, 
1  Cham.  R.  146.  An  irregularity  in  a  writ  of  summons  should  be  complained 
of  before  the  time  for  entering  an  appearance  has  expired :  Chubb  v.  Nicholson, 
1  H.  &  W.  666 ;  Tyler  v.  Green,  3  Dowl  P.  C.  439 ;  Hinton  v.  Stevens,  4  Dowl. 
P.  C.  283  ;  Edwards  v.  Collins,  5  Dowl.  P.  C  227;  Child  v.  Marsh,  3  M.  <fcW.  433. 
So  in  an  affidavit  to  hold  to  bail  or  capias,  before  the  time  for  putting  in  bail  has 
expired :  Tucker  v  Colegale,  1  Dowl  P.  C  574  ;  Firley  v.  Rallett,  2  Dowl.  P.  0. 
708,  Johnson  v.  Kennedy,  4  Dowl.  P  C  345;  Fowell  et  alv.  Pelre,  5  Dowl. P.O. 
276  ;  Foote  v.  Dick,  1  H.  &  W.  207 ;  in'  the  declaration  before  the  expiration  of 
the  time  for  pleading :  Hinton  v.  Stevens,  4  Dowl.  P.  C.  283  ;  Golding  v.  Scarbo- 
rough, 2  H.  <Ss  W.  94;  Ramme  v.  Duncombe.  7  M.  <fc  G.  425;  Cooper  v-  Watson, 
5  Prac.  R.  30 :  in  the  plea  on  the  ground  of  its  not  being  issuable  before  obtaining 
time  to  reply:  Trolt  v.  Smith,  9  M  &  W.  765;  in  an  issue  book  promptly: 
McBean  v.  Duffy,  4  Prac.R  338:  in  an  interlocutory  judgment,  within  areason- 
able  time  after  defendant  has  notice  of  it ;  and  qu.  if  not  now  within  a  reason- 
able time  after  its  entry  ?  see  Lewis  v.  Browne,  3  Dowl.  P.  C.  700 ;  Roberts  v. 
Cutlill,  4  Dowl  P.  C.  204;  Grant  v.  Flower,  5  Dowl.  P.  C.  419;  see  also  Scott 
v.  Cogger,  3  Dowl.  P.  C.  212;  Bill  v.  Mills,  2  Dowl.  P.  C.  696;  Bate  v.  Law- 
rence, 7  M.  &  G.  405 ;  McKeneie  et  al  v  McNaughton,  3  Prac  R  35 ;  Herr  v.. 
Douglass,  4  Prac.  R.  102.  In  an  application  to  set  aside  a  final  judgment,  signed 
on  a  writ  not  specially  indorsed,  or  so  indorsed  improperly,  on  the  ground  that 
the  judgment  should  have  been  interlocutory,  plaintiff  should  produce  the  writ 
or  copy  shewing  that  it  was  not  so  indorsed,  or  that  it  was  not  a  proper  case  for 
special  endorsement:  Kerr  et  al  v.  Bowie,  3  U.  C.  L.  J.  150. 

(g)  The  application  must  in  all  eases  be  made  before  the  applicant  takes  a 
fresh  step,  even  though  that  step  be  irregular:  Rutty  v.  Afbur,  2  Dowl.  P.  C. 
36;  Smith  v.  Clarke,  lb.  218;  Fynn  v.  Kemp,  lb  620;  Doe  d.  McLean  v.  Mc- 
Donald, 3  IT.  C.  Q.  B.  126;  Proctor  v.  Young,  H.  T.  4  Vic.  MS.  R.  &  H.  Dig. 
"Irregularity,"  15. 

(h)  Taken  from  Eng.  R.  G.  No.  136  of  H.  T.  1853. 

(t)  It  has  been  held  not  to  be  necessary  in  a  rule  nisi  to  set  aside  proceedings 
for  irregularity  to  specify  the  grounds  of  irregularity  on  which  the  party  reliesi 
Rennie  v.  Bruce,  2  D.  i  L.  946. 

(J)  Irregularities  in  teehnical'applications,  where  there  are  no  merits,  cannot 
in  general  be  remedied :  Woolly  v.  Twedle,  3  U.  C.  L.  J.  185.  An  enlargement 
of  a  summons  for  the  purpose  of  remedying  them  will  not  in  general  be  granted : 
lb.  Writ  of  summons  in  Common  Pleas:  T.  H  B  Purdy  v.  Rowlands ;  declara- 
tion by  mistake  in  the  Queen's  Bench:  J.  T.  H.  Purdy  v.  Rowlands;  motion 
to  set  aside  declaration  for  irregularity  properly  made  on  affidavits  entitled  in 
the  latter  court:  Purdy  v.  Rowlands,  4  Prac.  R.  308. 

(k)  Taken  from  Eng.  R.  G.  Na  137  of  H.  T.  1853,  the  origin  of  which  was  R. 
K.  B.  37  Geo.  III.:  7  T.  R.  82. 
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proceedings  should  not  be  set  aside  for  irregularity  with  costs,  (I)  and 
such  rule  is  afterwards  discharged  generally  without  any  special  direc- 
tion upon  the  matter  of  costs,  it  is  to  be  understood  as  discharged 

with  costs,  (m) 

affidavits. 

109-  (o)  The  addition  and  true  place  of  abode  of  every  person 

making  an  affidavit  shall  be  inserted  therein.  (j») 

(I)  A  judge  in  chambers  has  the  same  power  to  grant  or  refuse  costs  as  the 
court:  Davy  v.  Brown,  1  Scott,  384 ;  Doe  d.  Prescotl  v.  Roe,  1  Dowl.  P.  C.  274. 
If  costs  be  asked  and  the  rule  be  made  absolute,  it  is  usually  made  absolute  with 
costs:  Tilley  v.  Henly,  1  Chit.  R.  136;  Edwards  v.  Danks,  4  Dowl.  P.  C.  357. 
If  not  so  asked,  it  is  made  absolute  with  or  without  costs,  in  the  discretion  of 
the  court  or  judge,  but  generally  without  costs:  ~Duncam.be  v.  Crisp,  2  Dowl.  P. 
C.  5 ;  Ex  parte  Morrison,  8  Dowl  P.  C.  94.  If  made  absolute  with  costs  they  are 
payable  alone  to  the  person  who  obtains  the  rule,  though  on«  of  several  defen- 
dants :  Showier  v.  Stoakes  et  al,  2D.  AL  2. 

(m)  If  a  rule  is  discharged  on  a  preliminary  objection,  such  as  an  error  in  the 
intitutling  of  an  affidavit  or  defect  in  the  jurat,  it  is  not  usual  to  give  costs : 
Huyhes  v.  Hamilton  et  al,  2  D.  C.  Q.  B.  172;  Duke  of  Brunswick  v.  Sloman  et 
al,  8  C.  B.  617;  but  see  Blackwell  v.  Allen.  7  M.  &  W.  146;  Frost  v.  Hayward, 
10  M.  &  W.  673;  Cobbett  v.  Oldfield,  16  M.  <fe  W.  469;  In  re  Robertson  et  al, 
5  Prac  R.  132  Where  a  rule  or  summons  is  moved  with  costs,  when  dis- 
charged it  is  usually  discharged  with  costs:  Willis  v.  Ball,  1  Dowl.  N.S.  303; 
Becket  v.  Durand,  6  U.  C.  L  J.  16.  If  too  much  be  asked  for,  the  rule  or  sum- 
mons may  be  made  absolute  as  to  part  without  coats:  Patterson  and  the  Corpo- 
ration of  Grey.  18  U.  C.  Q.  B.  189.  If  the  point  be  new,  the  application  may  be 
refused  without  costs:  Boulton  v.  Ruttan,  1  U.  C.  L.  J.  151.  Where  the  party 
complaining  of  an  irregularity  himself  committed  the  first  error,  no  costs  will  be 
given :  Ross  v.  Fraser,  6  U.  C.  L.  J.  282.  Costs  not  given  unless  asked  for :  In 
re  Marriott  v.  The  London  and  South  Western  Railway  Co.  1  C.  B.  N.S.  499;  and 
not  allowed  on  an  ex  parte  application:  Nokes  v.  Gibbon,  3  Jur.  N;S.  282;  or 
where  cause  shown  in  the  first  instance:  Harvey  v.  Divers,  16  C.  B.  497.  So  if 
each  party  fail  on  a  material  part  of  the  application :  Sullivan  v.  King,  24  U.  C. 
Q  B.  161.  Where"  the  court  is  equally  divided,  costs  not  allowed:  Archer  v. 
James  et  al,  2  B.  &  S.  61.  A  judge  in  chambers  may  himself  fix  the  amount  of 
costs:  ColUns  v.  Aaron,  6  Dowl.  P.  C.  423,  There  can  be  no  appeal  on  the  deci- 
sion of  a  judge  as  to  costs:  Forster  v.  Forster  et  al,  8  L.  T.  N.S.  661. 

(o)  Taken  from  Eng.  R.  G,  No.  138  of  H.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  No.  5  of  H.  T.  2  Wm.  IV.  Jervis  N.  R.  58,  with  which  our  Rules  of  T. 
T.  3  &  4  Wm.  IV.  and  E.  T.  4  Wm.  IV.  Cam.  R.  1,  in  part  corresponded.  v'  The  ■ 
new  rule  is  precisely  similar  to  the  old  one :"  In  re  Fhilp,  21  L.  T.  Rep.  170, 
per  Wightman,  J.  It  was  decided  under  the  old  rule  that  if  deponent  described 
himself  as  "defendant,"  he  need  not  also  give  his  addition  and  place  of  abode: 
Poole  v.  Pembrey  et  ux.  1  Dowl.  P.  C.  693  ;  Jackson  v.  Chard,  2  Dowl.  P.  C.  469 ; 
Sharpe  v.  Johnson,  4  Dowl.  P.  C.  324 ;  Brooks  v.  Farlar,  5  Dowl.  P.  C.  361 : 
Lyman  v.  Brethron,  2  Cham.  R.  108  ;  and  it.  would  seem  that  a  similar  construc- 
tion would  apply  where  the  affidavit  is  made  by  a  person  describing  himself  as 
plaintiff  in  the  cause :"  Fhoing  et  al  v.  Lockhart,  3  U.  C.  Q.  B.  248. 

(p)  The  requirements  of  the  rule  are  of  two  kinds — addition  and  place  of  abode. 
1.  Addition  —  The  following  have  been  held  sufficient  in  England  :  —  "  Mer- 
chant:"   Vaissier  v.  Alderson,  SM.4S,  165  ;  "late  clerk  to,  &c.  ■"  Simpson  v. 
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110.  (q)  In  every  affidavit  made  by  two  or  more  deponents,  the 
names  of  the  several  persons  making  such  affidavit  shall  be  written  in 
the  jurat.  (?•) 

Drummond,  2  Dowl.  P.  C.  473  ;  "managing  clerk  to,  Ac. :"  Graves  v.  Browning, 
6  A.  A  E.  806 ;  "  agent  and  collector  to  the  plaintiff,  an  hotel  keeper :"  Short  v. 
Campbell,  3  Dowl.  P.  C.  487 ;  "  agent  of  the  above  named  plaintiff:"  Luxford 
v.  Groombridge,  2  Dowl.  N.  S.  332 ;  Matthewson  v.  Baistow,  3  D.  A  L  327 ; 
"  process  server :"  Phillips  v.  Basford,  4  Jur.  52.  The  following  have  been  _ 
held  insufficient — "Assessor:"  Nathan  v.  Cohen,  3  Dowl.  P.  C.  370;  "acting 
as  managing  clerk,  Ac.,"  or  "  articled  clerk,  Ac,"  without  saying  to  whom  or 
in  whose  office:  Regina  v.  Reeve,  4  Q.  B.  211.  It  is  doubtful  whether  a  joint 
affidavit  in  which  the  additions  and  places  of  abode  of  some  of  the  defendants 
are  correctly  stated  and  others  not,  can  be  used :  Rex  v.  The  Justices  of  the 
County  of  Carnarvon,  SKJ  SI.  364;  Nathan  v.  Cohen,  3 'Dowl.  P.  C.  370;  Ex 
parte  Edmonds,  5  Dowl.  P.  C.  702. 

2.  Place  of  abode  —  The  following  ha^e  been  held  sufficieat  in  England: — 
"  City  of  London :"  Vassier  v.  Alderson,  3  M.  A  S.  165  ;  Miller  v.  Miller,  2  Scott, 
118  ;  "  Bath,  in  the  County  of  Somerset :"  Coppin  et  ux.  v.  Potter,  2  Dowl.  P.  C. 
785  ;  "  Kensington,  in  the  County  of  Surrey  :"  Wilton  v.  Chambers,  1  H.  A  W. 
116;  "Ely,  in  the  County  of  Cambridge:"  Hunt's  Bail,  4  Dowl.  P.  C.  272; 
"  late  of  Tyrone,  in  the  County  of  Tyrone,  in  Ireland,  but  now  in  Dublin 
Castle :"  Stuart  v.  Gaveran,  1  H.  A  W.  699.  So  where  a  foreigner,  who  was 
temporarily  in  England  described  himself  as  of  his  residence  abroad:  Bouhet 
v.  Kiltoe,  3  East.  154  So  when  an  articled  clerk  without  stating  his  residence 
stated  the  place  of  business  of  his  employer:  Alexander  v.  Milton,  1  Dowl.  P.  C. 
670  ;  Bottomley  v.  Belchamber,  4  Dowl.  P.  C  26 ;  Strike  v.  Blanchard,  5  Dowl. 
P.  C.  216 ;  see  also  Haslopev.  Thome,  1  M.  A  S  103  ;  Anon.  2  Chit.  R.  15.  But  a 
mere  description  of  "  a  clerk  to  defendant's  attorney,"  without  stating  residence 
or  place  of  business  of  himself  or  master,  is  insufficient :  Daniels  v.  May,  5  Dowl. 
P.  C.  83 ;  but  see  Simpson  v.  Drummond,  2  Dowl  P.  C.  473.  It  should  be  ob- 
served that  the  "  true  place  of  abode"  must  be  stated.  Therefore  a  description 
as  "  late  of,  Ac.,"  without  showing  actual  residence  at  the  time  of  making  the 
affidavit,  is  insufficient:  Sedley  v.  While,  11  East.  528.  Where  the  defendant 
described  himself  as  of  "  Dorset  place,  Clapham  road,  Middlesex,"  and  his  true 
place  of  abode  was  "  Dorset  place,  Chapman  Road,  Surrey,"  the  affidavit  was 
held  insufficient :   Collins  v.  Goodyer,  2  B.  A  C.  563. 

(g)  Taken  from  Eng.  R.  G.  No.  139  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  K.  B.  No.  6  of  M.  T.  37  Geo.  III. :  5  M.  A  G  291,  n.  b.  The  rule  must 
be  strictly  observed :  Lackington  v.  Atherton,  6  Scott,  N.  R.  240.  The  practice 
in  this  Province  was,  before  this  rule,  in  effect  the  same  as  that  prescribed  in 
it :  Nicholson  d.  Spafford  v.  Rea,  3  O  S.  84. 

(r)  The  court  has  refused  to  allow  an  affidavit  framed  contrary  to  the  old  rule 
to  be  read :  Nicholson  d  Spafford  v.  Rea,  3  O.S.  84.  If  inadvertently  allowed 
to  be  read,  any  rule  or  affidavit  obtained  upon  it  may  be  discharged  with  costs : 
Cobbelt  v.  Oldfield,  16  M.  A  "VT.  469.  A  jurat  thus,  "  Sworn  at  C.  the  23rd 
January,  1843,  being  read  over  to  and  fully  understood  by  the  said  J.  A.  and 
A.  SI.  A.,  before  me,  Ac,  a  commissioner,  Ac  ,"  is  not  a  sufficient  compliance 
with  the  rule:  Pardee  v.- Terrell,  2  Dowl.  ^T.S  903.  The  court  has  a  discretion 
to  amend  affidavits  defective  in  the  jurat:  see  Fisher  v.  Thayer,  5  O  S  513. 
So  as  to  the  place  of  swearing:  Cass  v.  Cass,  1  D.  A  L  698.  So  where  the 
judge's  clerk  has  inadvertently  omitted  the  names  of  deponents :  Ex  parte  Smith, 
2  Dowl.  P  C.  607 ;  Wilson  v.  Blakey,  9  Dowl.  P.  C.  352.  But  in  many  cases 
the  courts  have  refused  to  amend:   Goodricke  y.  Turley  el  at,  4  Dowl.  P.  C.  392 ; 
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lit  (s)  No  affidavit  shall  be  read  or  made  use  of  in  any  matter 
depending  in  court,  in  the  jurat  of  which  there  shall  be  any  interlinea- 
tion or  erasure,  (i) 

112.  (0  Every  affidavit  [sworn  within  this  Province]  («)  to  be  here- 
after used  in  any  cause  or  civil  proceeding,  (»)  shall  be  written  in  a 
plain,  legible  hand,  and  shall  be  drawn  up  in  the  first  person,  and  shall 
be  divided  into  paragraphs,  and  every  paragraph  shall  be  numbered 
consecutively,  and,  as  nearly  as  may  be,  shall  be  confined  to  a  distinct 
portion  of  the  subject.  No  costs  shall  be  allowed  for  any  affidavit 
or  part  of  an  affidavit  substantially  violating  this  rule;  [nor  shall 
any  affidavit  violating  this  rule  be  used  on  any  motion  to  obtain  or  to 
show  cause  against  a  rule  nisi,  without  the  express  permission  of  the 
court.]  (ji)    This  rule  is  not  to  be  in  force  till  Michaelmas  term  next,  (z) 

Anon.  2  Chit.  R.  20;  Frost  v.  Hat/ward,  2  Dowl.  N.S.  666;  Holmes  v.  London 
and  South  Western  Railway  Co.  13  Q.  B.  211;  Re  Lloyd,  15  Q  B.  682.  A 
jurat  stating  that  two  deponents  (naming  them)  were  sworn,  is  a  sufficient  com- 
pliance with  the  rule:  Reefer  v.  Eawley,  1  Prac.  B.  1. 

(s)  Taken  from  Eng.  R.  G.  No.  140  of  H.  T.  1863,  the  origin  of  which  was 
Eng  R.  G.  K.  B.  of  M.  T.  37  Geo.  III. :  7  T.  R.  82.  This  rule  applies  to  affida- 
vits sworn  abroad:  In  re  Page,  5  D.  &  L.  475;  In  re  Fagan,  5  C.  B.  486;  In 
re  Tierney,  15  C.  B.  161.' 

(t)  The  rule  does  not  apply  where  the  jurat  is  altogether  erased  and  a  new  one 
written :  Dawson  v.  Wills,  10  M.  &  W.  663,  per  Lord  Abinger,.  C.  B.  Where 
any  word  is  struck  out  which  in  any  degree  alters  the  sense,  the  whole  is  bad : 
lb.  The  rule  does  not  apply  where  the  words  '•  before  me  "  are  erased,  and  "  by 
the  court"  substituted:  Austin  v.  Orange,  4  Dowl.  P.  C.  576;  nor  to  an  erasure 
over  the  jurat:  Atkinson  v.  Thomson,  2  Chit.  R.  19;  nor  to  an  interlineation  in 
the  affidavit  itself,  which  need  not  in  fact  be  noticed  in  the  jurat:  Lister  v.  Boul- 
ton,  5  U.  C.  Q.  B.  632.  But  the  rule  does  apply  if  a  word  in  the  jurat  be  scored 
through  :  Williams  v.  Vlough,  1  A.  &  E.  376.  Therefore  a  line  dVawn  through 
words  in  the  jurat,  though  leaving  them  perfectly  legible,  is  an  erasure:  lb. 
Part  of  the  jurat  was  written  on  one  side  of  the  paper,  and  below  it  the  words, 
"  a  commissioner  for  taking  affidavits  in  this  court,"  were  erased,  ancTthe  remain- 
der of  the  jurat  written  on  the  other  side  of  the  paper,  held  that  the  affidavit 
was  not  vitiated:  Wills  v.  Dawson,  2  Dowl.  N.S.  465. 

(t)  Taken  from  Eng.  R.  G.  No.  2  of  M.  T.  1854. 

(«)  It  should  be  noted  that  this,  unlike  the  preceding  rule,  does  not  extend  to 
affidavits  sworn  abroad.  The  words  in  brackets  constitute  a  restriction  which  is 
not  to  be  found  in  the  Eng.  R.  G.  from  which  the  rule  under  consideration  is 
taken.  > 

(«)  The  express  restriction  to  "  any  cause  or  civil  proceeding"  is  also  deserv- 
ing of  note. 

(j/)  There  is  no  such  provision  as  that  here  enclosed  in  brackets  to  be  found  in 
the  Eng.  R.  G.  The  only  penalty  of  contravening  the  English  rule  appears  to 
be  the  loss  of  costs. 

(a)  M.  T.  1866. 
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113.  (a)  When  any  affidavit  is  sworn  before  any  Judge  or  any 
commissioner  by  a  person  who  from  his  or  her  signature  appears  to  be 
illiterate,  (6)  it  shall  be  certified  in  the  jurat  that  the  affidavit  was  read 
in  the  presence  of  the  party  administering  the  same  to  the  party  making 
the  same,  (c)  and  that  such  last  mentioned  party  seemed  perfectly  to 
understand  the  same,  (d)  and  also  wrote  or  made  his  or  her' signature 
or  mark  in  the  presence  of  the  rlarty  administering  the  oath,  (e) 

114.  (/)  No  affidavit  shall  be  read  or  made  use  of  for  any  purpose, 
if  sworn  before  the  attorney  of  the  party  in  the  cause  on  whose  behalf 
such  affidavit  is  made,  or  before  the  clerk  or  partner  of  such  attorney;  (cf) 
but  this  rule  shall  not  extend  to  affidavits  to  hold  to  bail.  (A.) 

(a)  Taken  from  Eng.  R.  G.  Mo.  141  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
E.  K.  B.  of  31  Geo  III.  4  T.  R  284.  The  practice  ordered  by  this  rule  has 
for  a  long  time  prevailed  in  this  Province:  Moore  v.  James,  Dra.  Rep.  245. 

(J)  Where  deponent  makes  his  mark,  it  should  appear  from  the  jurat  that  the 
mark  was  made :    Wilson  v.  Blakey,  9  Dowl.  P.  C.  352. 

(c)  The  officer  administering  the  affidavit  ought  himself  to  explain  it :  Disney 
v.  Anthony,  4  Dowl.  P.  C.  765. 

(d)  This  statement  must  he  made  in  the  jurat,  whether  or  not  the  deponent  be 
sworn  in  court:  Haynes  v.  Powell,  3  Dowl.  P.  C.  599. 

(e)  The  person  who  administers  the  affidavit  must  in  all  cases  sign  the  jurat: 
BUI  v  Bament,  9  Dowl.  P.  C.  810.  The  signature  of  the  commissioner  without 
the  addition  "a  commissioner,  &c."  held  insufficient:  Babcock  v.  The  Municipal 
Council  of  Bedford,  &c  ,  8  XT.  C.  C.  P.  527;  but  the  designation  "  a  com'r,  <tc  ,"  is 
sufficient :  Pawson  et  al  v.  Hall  et  al,  1  Prac.  R.  294 ;  Brett  v.  Smith,  lb.  309. 
"Sworn  before  me  at  Belleville  "  (not  saying  in  what  district  or  county)  sufficient: 
Ridley  v.  Wilkins,  1  Cham.  R.  26.  So  "sworn  before  me  at  Toronto"  (not 
saying  whether  in  the  city  or  township  of  that  name) :  Regina  v.  Brown,  E.  T. 
1870,  C.  P. 

(/)  Taken,  with  modifications,  from  Eng.  R.  G.  Nos.  142,  143  of  H.  T.  1853, 
the  origin  of  which  was  Eng.  R.  G.  Nos.  3,  6  of  H.  T  2  Vm.  IV. :  Jervis  N.  R. 
68,  59.  The  rule  does  not  appear  to  apply  to  proceedings  on  the  Crown  side  of 
the  courts:  Regina  v.  Mizen,  1  Dowl.  N.S.  865;  nor  to  revenue  cases:  lb. 

(g)  The  fact  that  the  commissioner  is  the  attorney  or  the  clerk  or  partner  of 
the  attorney  in  the  cause,  may  be  shown  by  affidavit :  Hodgson  v.  Walker,  Wight. 
62 ;  or  by  the  statement  of  the  party  himself:  Haddock  v.  Williams  el  al,  7  Dowl. 
P.C  327-  The  person  objected  to  must  be  the  attorney  in  the  cause  or  his  partner 
or  clerk:  Williams  v.  Hockin  et  al,  8  Taunt.  435;  Hoe  d.  Grant  v.  Roe,  5  Dowl. 
P.  C.  409;  In  re  Gray,  21  L  J  Q  B  380.  It  is  no  objection  that  he  is  the 
general  law  adviser :  Williams  v.  Hockin  et  al,  4  Taunt.  435.  It  must  appear 
that  he  was  acting  as  attorney  in  the  cause  when  taking  the  affidavit :  Kidd  v. 
Davis,  5  Dowl.  P.  C.  568.  An  affidavit  sworn  before  a  clerk  of  the  attorney  of 
the  landlord,  on  an  application  to  set  aside  judgment  against  the  casual  ejector 
under  the  old  ejectment  practice,  was  held  not  to  be  within  the  rules:  Doe  d. 
Grant  v.  Roe,  5  Dowl.  P.  C.  409;  see  also  Doe  d.  Cooper  v.  Roe,  2  T.  &  J.  284. 

(h)  Such  also  was  the  practice  in  this  Province  before  this  rule :  Brett  v. 
Smith,  1  Prac.  R.  309. 
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115.  (*")  An  affidavit  sworn  before  a  Judge  of  either  of  the  Courts 
shall  be  received  in  the  Court  to  which  such  Judge  belongs,  though 
not  entitled  of  that  Court,  but  not  in  any  other  Court,  unless  entitled 
of  the  Court  in  which  it  is  to  be  used.    (/) 

116.  (&)  Where  a  special  time  is  limited  for  filing  affidavits,  no' 
affidavit  filed  after  that  time  shall  be  made  use  of  in  Court,  or  before 
the  Master,  unless  by  leave  of  the  Court  or  a  Judge.  (J) 

liy.  (jn)  No  rule,  which  the  Court  has  granted  upon  the  founda- 
tion of  any  affidavit,  shall  be  of  any  force  unless  such  affidavit  shall 
have  been  actually  made  before  such  rule  was  moved  for  and  produced 
in  Court  (n)  at  the  time  of  making  the  motion,  (o) 

118.  (p~)  In  all  cases  in  which  a  defendant  appears  in  person,  (g) 

(i)  Taken  from  Eng.  R  G.  No.  144  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
E.  G.  No.  4  of  H.  T.  2  Wm.  IV. .  Jems  N.  R.  58. 

(/)  This  is  an  exception  to  the  general  rule,  that  whenever  there  is  a  cause  in 
court  all  affidavits  made  in  that  cause  must  be  entitled  in  the  court :  see  Osborn 
v.  Tatum,  1  B.  &  P.  271 ;  Wigden  v.  Birt,  1  Dowl  N.S.  93 ;  also  Rolfe  v.  Burke, 
4  Bing.  101;  Hands  v.  Clements,  11  M.  &  W.  816;  Ex  parte  Randall,  17  L.  J. 
Q.  B.  232. 

{k)  Taken  from  Eng.  R.  G.  No.  145  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  of  M.  T.  36  Geo.  III. 

(f)  Affidavits  when  once  filed  by  a  party  to  a  cause  may  be  made  use  of  by 
the  opposite  party,  even  though  the  party  filing  them  decline  to  use  them :  Price 
v.  Ilayman,  7  Dowl.  P  C.  47.  An  attorney  who  is  bound  but  refuses  on  demand 
to  file  affidavits  may  be  compelled  to  do  so  by  the  court :  Ex  parte  Dicas,  2  Dowl. 
P.  C.  92;  Pilmore  v.  Rood  8  Dowl.  P.  C.  21.  Where  an  exhibit  is  not  filed  by 
the  one  party  to  a  suit,  his  opponent  is  entitled  to  a  copy:  Tebbuti  v.  Ambler, 
7  Dowl.  P.  G.  674;  see  also  Davenport  v.  Jones,  8  Dowl.  P  C  497.  When  once 
filed  for  a  particular  purpose,  the  court  may  refuse  to  allow  it  to  be  taken  off  the 
file  to  be  used  for  any  other  purpose:  Price  v.  Seeley,  lb.  663. 

(m)  Taken  from  Eng.  R  G.  No.  146  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  of  H.  T   36  Geo.  III. 

(n)  No  affidavit  made  on  a  Sunday  is  of  any  force :  Doe  d.  Williamson  et'al  v. 
Roe,  3  D.  <fc  L.  328.  Extracts  from  a  letter  contained  in  an  affidavit  cannot  be 
read:  Vaughan  v.  Roso  et  al,  8  U.  C,  Q.  B.  506  Papers  are  sufficiently 
described  as  being  annexed  without  further  description:  McKay  v.  McDearmid, 
2  Cham.  R.  1. 

(o)  Under  special  circumstances  the  court  may  allow  the  affidavit  to  be  made 
afterwards:  Perring  v.  Kymer,  4  N.  &  M.  477;  Davies  y.  Sherlock,  7  Dowl  P. 
C.  592;  Bury  v.  Clench,  1  Dowl.  N.S  848.  If  there  be  merits,  the  court  may 
allow  a  rule  to  be  drawn  up  on  reading  a  supplementary  affidavit:  see  Ilderton 
v.  Burt,  6  C.  B  433. 

{p)  This  rule  is  original  and  framed  to  meet  the  peculiar  circumstances  of 
this  province,  in  which  for  some  purposes  judges  of  county  courts  have  power 
to  grant  rules  and  orders  in  causes  pending  in  the  superior  courts. 

(q)  Every  appearance  by  a  defendant  in  person  must  give  an  address,  at 
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and  an  application  is  made  to  the  Judge  of  the  proper  County  Court 
for  any  summons  under  the  authority  of  the  Common  Law  Procedure 
Act,  1856,  which  ought  to  be  served  on  the  defendant,  (V)  the 
affidavit  on  which  the  plaintiff  grounds  his  application  shall,  among 
other  things,,  state  that  the  defendant  resides  at  some  place  within  the 
jurisdiction  of  such  County  Court. 

RULES,  SUMMONSES,  AND  ORDERS. 

ISO.  (u)  Every  rule  of  Court  shall  be  dated  the  day  of  the  month 
and  year  on  which  the  same  is  drawn  up,  and  need  not  specify  any 
other  time  or  date. 

ISO.  (;o)  All  rules  which  by  the  English  practice  may  be  had  as  a 
matter  of  course  upon  signature  of  counsel  at  side  bar,  or  are  given  by 
the  Master,  Clerk  of  the  Papers,  or  Clerk  of  the  Rules  in  England,  (x) 
are  to  be  given  by  the  Clerks  of  the  Crown  and  Pleas,  or  their  deputies, 
in  the  same  manner,  and  the  same  may  issue  on  any  day  in  term  or  in 
vacation,   (z) 

1  SI.  (a)  A  rule  may  be  enlarged  if  the  Court  think  fit,  without 
notice.  (4) 

which  it  shall  be  sufficient  to  leave  all  pleadings  and  other  proceedings  not 
requiring  personal  service :  section  52  C.  L.  P.  Act. 

(r)  The  judge  of  the  proper  county  court  must  be  determined  upon  according 
to  the  circumstances.  One  test  as  regards  this  section  is  that  he  must  be  the 
judge  of  the  county  in  which  defendant  resides. 

(u)  Taken  from  Eng.  R.  G.No.  149  of  H.  T.  1853. 

(w)  This  rule  is  original. 

[x)  Side  bar  rules  are  those  which  are  said  in  England  to  have  been  moved 
at  the  side  bar  in  court,  but  they  were  afterwards  obtained  of  the  clerk  of  the 
rules  upon  precipe.  The  reference  in  this  rule  to  rules  which  according  to  the 
English  practice  may  be  had  as  a  matter  of  course  upon  signature  of  counsel  at 
side  bar  is  not  strictly  correct,  as  it  does  not  appear  there  are  any  rules  which 
issued  on  the  signature  of  counsel  at  side  bar.  Side  bar  motions  were  made  by 
the  attorneys  and  not  by  counsel,  nor  upon  the  signature  of  counsel :  Adshead  r. 
Upton  et  al,  22  U.  C  Q.  B.  437,  per  "Wilson,  J. 

(z)  It  is  ordered  in  England  that  "  side  bar  rules  may  be  obtained  on  the  last 
as  well  as  other  days  of  term:"  R.  G.  No.  150  of  H.  T.  1853. 

(a)  Taken  from  Eng.  R.  G.  No.  151  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  97  of  H.  T.  2  Win.  IV:  Jervis  N.  R.  87. 

(b)  An  enlargement  may  be  asked  either  on  the  part  of  the  party  who  is  called 
upon  to  show  cause,  or  of  the  party  who  obtained  the  rule.  If  the  former,  it 
will  be  sufficient  for  him  to  show  that  the  rule  was  not  served  in  sufficient  time  : 
Anon.  1  Smith,  199 ;  Eegina  v.  Anderson,  9  Dowl.  P.  C.  1041.  If  the  latter, 
there  must  be  some  special  ground.    A  rule  cannot  be  enlarged  after  the  day  on 
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133.  (c)  All  enlarged  rules  shall  be  drawn  up  for  the  first  day  in 
the  ensuing  term,  unless  otherwise  ordered  by  the  Court.  (c£) 

133.  (e)  It  shall  not  be  necessary  to  issue  more  than  one  summons 
for  attendance  before  a  Judge  upon  the  same  matter,  (/)  and  the  party 
taking  out  such  summons  shall  be  entitled  to  an  order  on  the  return 
thereof,  unless  cause  is  shown  to  the  contrary.  Qf) 

134-  (fi~)  An  attendance  on  a  summons  or  on  an  appointment  be- 
fore a  Master  for  half  an  hour  next  immediately  following  the  return 
thereof,  shall  be  deemed  a  sufficient  attendance,  (i) 

135.  (j)  All  written  consents  upon  which  orders  for  signing  judg- 
ment are  obtained  shall  be  filed  and  preserved  by  the  clerk  of  the 
Judge's  chambers,  (k) 

which  it  is  returnahle  upon  the  ex  parte  application  of  the  person  who  obtained 
it:  see  Abrahams  v.  Davison,  6  C.  B  622;  Price  et  al  v.  Thomas,  11  C  B  543. 
It  is  not  the  practice  either  of,  the  Queen's  Bench  or  Exchequer  in  England  to 
serve  an  enlarged  rule :  Anon.  1  Smith,  199;  though  it  is  of  the  Common  Pleas: 
Batty  v.  Marriott,  5  C.  B.  420. 

(c)  Taken  from  Eng.  R.  G.  No.  152  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  of  M.  T.  4  Vic. :   12  A.  &  E.  586. 

(d)  Enlarged  rules  for  a  particular  day  come  on  for  argument  as  if  they  had 
been  originally  drawn  up  for  that  day.  When  drawn  up  for  the  first  day  of  the 
ensuing  term  they  are  generally  disposed  of  within  the  first  two  days  of  that 
term :  Pat.  MacM.  &  M.  Prac.  1096. 

(e)  Taken  from  Eng.  E.  G.  No.  153  of  H.  T.  1863. 

(/)  Though  in  England  before  1853  it  was  necessary  so  to  do,  it  was  never 
necessary  in  Upper  Canada. 

(g)  To  obtain  such  an  order  it  is  requisite  that  there  should  be  either  an 
admission  or  affidavit  of  service 

(A)  Taken  from  Eng.  R.  G.  No.  154  of  H.  T.  1853,  the  origin  of  which  was 
Eng,  R  G.  of  T.  T.  35  Geo.  Ill :  6  T.  R.  402. 

(i)  As' to  the  effect  of  the  party  arriving  a  few  moments  after  the  expiration 
of  the  half  hour :  see  Moyse  v.  Dingle,  23  L.  J.  Q.  B.  305 

(j)  Taken  from  Eng.  R  G.  No.  155  of  H.  T.  1853,  the  origin  of  which  was 
No.  1  of  the  "Orders  of  the  Judges,"  dated  12th  June,  1845  (14  M.  <fe  W.  336,) 
the  history  of  which  is  given  by  Parke,  B.,  in  Dixon  v.  Sled  Jon,  15  M.  &  W.  430. 

(K)  This  and  the  two  following  rules  seem  to  have  in  view  a  practice  which, 
though  common  in  England,  has  never  prevailed  in  this  Province  It  is  that 
which  enables  a  defendant,  after  the  commencement  of  an  action,  when  having 
no  defence,  to  assent  to  a  judge's  order  that  upon  proceedings  being  stayed  final 
judgment  shall  be  signed  if  the  debt  and  costs  be  not  paid  within  a  time  speci- 
fied The  proceeding  is  one  by  consent,  and  gives  jurisdiction  to  a  judge  in 
chambers  only  where  both  parties  assent  to  the  exercise  of  such  jurisdiction: 
see  Kirby  v.  Ellison,  2  Dowl.  P.  C.  219;  Reynolds  v.  Sherwood,  8  Dowl.  P.  C. 
183;  Morton  v.  Fraser,  2  M.  &  G.  916.     This  order  does  not  operate  as  a  stay 
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1*2®.  (0  In  actions  in  which  the  defendant  has  appeared  by  attor- 
ney, no  such  order  shall  be  made  unless  the  consent  of  defendant  be 
given  by  his  attorney  or  agent,  (m) 

137.  (n)  Where  the  defendant  has  not  appeared,  or  has  appeared 
in  person,  no  such  order  shall  be  made,  unless  the  defendant  attends 
the  Judge,  and  gives  his  consent  in  person,  (o)  or  unless  his  written 
consent  be  attested  by  an  attorney  acting  on  his  behalf,  (j>)  unless  the 
defendant  is  a  barrister  or  attorney,   (q) 

128.  (r)  Where  a  Judge's  order  is  made  during  vacation,  it  shall 
not  be  made  a  rule  of  Court  before  the  next  term,  unless  in  any  case 
otherwise  provided  for  by  Statute,  (s) 

of  proceedings  unless  so  expressed :  Michael  v.  Myers,  6  M.  &  G .  702 ;  Filmer  v. 
Burnby,  9  Jjowl.  P.  C.  466 ;  and  is  not  a  cognovit  so  as  to  require  all  the  for- 
malities necessary  in  the  case  of  a  cognovit :  see  Baker  v.  Flower,  8  M.  &  W. 
6.70;  Bray  v.  Manson,  lb.  668;  Thome  et  al  v.  Neal,  2  Q.  B.  726.  The  order, 
if  made,  is  not  revoked  by  defendant,  a  feme  sole,  marrying:   Thorpe  v.  Argles, 

1  D.  <fe  L  831.  It  may,  however,  be  set  aside  in  case  of  fraud;  Thome  v.  et  al 
Neal,  2  Q.  B.  726 ;  or  under  other  special  circumstances :  Wade  v.  Simeon,  2  D. 
<fc  L.  658.  If  default  be  made,  final  judgment  may  be  signed  as  agreed  upon:  see 
Bell  el  al  v.  Bidgood,  8  C.  B.  763 ;  Andrews  et  al  v.  Diggs,  4  Ex.  827. 

(I)  Taken  from  Eng.  R.  G.  No.  156  of  H.  T.  1863,  the  origin  of  which  was  No. 

2  of  the  "orders  of  the  judges,"  dated  12th  June,  1845:   14  M.  <fe  W.  335. 

(m)  Where  a  judge's  order  for  judgment  had  been  obtained  on  a  written  con- 
sent, signed  by  a  defendant  and  attested  by  an  attorney  acting  also  for  the 
plaintiif,  the  court  refused  to  set  aside  the  order  and  judgment  signed  thereon : 
Dixon  v.  Sleddon,  15  M.  &  W.  427. 

(n)  Taken  from  Eng.  R.  G.  No.  157  of  H.  T.  1853,  the  origin  of  whieh  was  No. 

3  of  the  "orders  of  the  judges,"  dated  12th  June,  1845 :   14  M.  &  W.  335. 

(o)  One  partner  has  no  implied  authority  to  bind  his  co-partner  by  such  a 
consent :  Hambidge  v.  De  la  Croue"e  et  al,  3  C.  B.  742. 

(p)  The  attestation  had  better  be  as  nearly  as  poesible  the  same  as  that 
required  in  the  case  of  cognovits  and  warrants  of  attorney :  see  R.  G.  pr.  26 
and  notes  thereto. 

(g)  "Which  is  also  the  rule  as  to  cognovits  and  warrants  of  attorney :  see  note 
/to  R.  G.  pr.  26. 

(r)  Taken  from  Eng.  R.  G.  No.  158  of  H.  T.  1853. 

(s)  No  action  lies  for  disobedience  of  a  judge's  order :  Dent  v.  Basham,  9  Ex. 
469 ;  Eookpayton  v.  Bussell,  10  Ex.  24.  The  only  mode  of  enforcing  it  is  by 
making  it  a  rule  of  court  with  a  view  to  an  attachment :  Swaine  et  al  v.  Stone, 

4  M.  <fe  Scott,  584 ;  Wilson  v.  Northop,  2  0.  M.  &  R.  326 ;  Black  v.  Lowe,  4  D. 
<fe  L.  285.  The  rule  is  absolute  in  the  first  instance:  lb.  Where  from  the  mis- 
conduct of  an  arbitrator  the  original  order  could  not  be  obtained,  a  duplicate 
order  was  made  a  rule  of  court:  Thomas  v.  Philby,  2  Dowl.  P.  C.  145.  The 
order,  if  obtained  by  fraud,  or  in  a  case  where  there  is  no  jurisdiction,  appears 
to  be  ipso  facto  void:  see  Woosnam  v.  Price,  1  C.  &  M.  352;  Lander  v.  Gordon, 
7  M.  &  W.  218. 
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129.  (0  When  a  Judge's  order,  or  order  of  Nisi  Prius,  is  made  a 
rule  of  Court,  it  shall  be  a  part  of  the  rule  that  the  costs  of  making  the 
order  a  rule  of  Court  shall  be  paid  by  the  party  against  whom  the  order 
is  made,  (u)  provided  an  affidavit  be  made  and  filed  that  the  order  has 
been  served  on  the  party,  his  attorney  or  agent,  (y)  and  disobeyed,  (w) 

130.  (x)  Rules  to  show  cause  shall  be  no  stay  of  proceedings  unless 
two  days'  notice  of  the  motion  shall  have  been  served  on  the  opposite 
party,  (y)  except  in  the  cases  of  rules  for  new  trials,  or  to  enter  verdict 
or  non-suit,  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante 
veredicto,  or  to  set  aside  an  award,  or  to  enter  a  suggestion,  (z)  or  by 
the  special  direction  of  the  Court,  (a) 

NOTICES— SERVICE  OF,  AND  OF  RULES,  PLEADINGS,  &0.  (&) 

(0  Taken  from  Eng.  R.  G.  No.  159  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  of  T.  T.  3  Vic. :  12  A.  &  E.  1 ;  1  M.  &  G.  278 ;  6  M.  <fc  W.  602. 

(«)  Even  though  such  party  be  an  infant:  JBeames  v.  Farley,  5  C.  B.  118. 

(v)  Service  upon  a  Toronto  agent  is  a  sufficient  service:  Thompson  v.. Billing, 
11  M.  &  W.  361 ;  Martin  v.  Stinson  et  al,  7  U.  C.  L.  J.  184;  In  re  Robertson 
et  al,  5  Prac.  R.  132. 

(w)  The  order  would  appear  to  be  "disobeyed"  if  upon  application  to  the 
Toronto  agent,  by  virtue  of  the  master's  allocatur,  he  refuse  to  pay,  upon  the 
ground  that  he  has  received  no  instructions,  though  he  promise  to  write  and 
advise  payment:  Thompson  v.  Billing,  11  M.  <fc  W.  361.  When  the  demand  is 
on  the  town  agents,  and  not  on  the  principal,  an  interval  of  some  days  should  be 
allowed  to  elapse  after  a  demand  for  money,  to  amount  to  disobedience,  so  as  to 
entitle  a  party  to  the  costs  of  making  the  order  a  rule  of  court :  In  re  Robertson 
et  al,  5  Prac.  R.  134,  per  Morrison,  J.  If  the  party  have  not  disobeyed  at  the 
time  the  order  is  made  a  rule  of  court,  so  much  of  the  rule  as  relates  to  costs 
may  be  rescinded:  In  re  Farrant  and  Goodrick,  21  L.  J.  Q.  B.  272.  If,  without 
a  previous  demand,  the  order  be  made  a  rule,  the  costs  of  the  application  will  not 
be  given :  Carter  v.  The  Burial  Board  for  the  Township  of  Tong,  5  H.  &  N.  523. 

(x)  Taken  from  Eng.  R.  G.  No.  160. 

(y)  The  notice  may  be  in  this  form: — Title  of  Court  and  Cause.  Take  notice, 
that  this  Honorable  Court  will  be  moved  on,  <fec,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  a  rule  to  show  cause,  <fec.     Dated,  <fec. 

(z)  In  each  of  which  the  inference  is,  that  without  a  notice  of  motion  the  rule 
to  show  cause  operates  as  a  stay  of  proceedings,  or  rather  will  be  granted  with  a 
stay  of  proceedings  as  part  of  the  rule. 

(a)  When  there  is  a  stay  of  proceedings,  no  step  can  be  taken  by  the  opposite 
party  until  the  rule  is  disposed  of:  Wyatt  v.  Prebble,  6  Dowl.  P.  C.  268 ;  Anderson 
v.  Southern,  9  Dowl.  P.  C.  994;  Murray  v.  Silver,  3D.4L.  26. 

(b)  When  proceedings  of  .any  kind  are  taken  by  either  party  to  a  cause,  which, 
if  unopposed,  would  prejudice  his  opponent,  it  is  generally  necessary  that  the 
opponent  should  nave  notice  of  the  same.  The  ordinary  mode  of  notifying  an 
opponent  of  a  proceeding  such  as  a  writ,  rule  or  pleading,  is  by  serving  him  with 
a  copy  thereof.    In  England  pleadings,  though  delivered,  are  not  actually  filed. 
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131.  (c)  AH  notices  required  by  these  rules  or  by  the  practice  of  the 
Court  shall  be  in  writing.  (d~) 

132-  (e)  A  copy  of  every  declaration  and  subsequent  pleading  shall 
be  served  upon  the  opposite  party,  (/)  whether  the  case  be  bailable  or 
not  bailable,  (g)  and  whether  the  action  be  against  any  person  having 
privilege  or  otherwise,  and  as  well  where  the  plaintiff  has  entered  an 
appearance  for  the  defendant,  as  where  the  defendant  has  appeared  in 
person  or  by  attorney.  (K) 

133-  (i)  Where  the  residence  of  a  defendant  is  unknown,  (/) 
pleadings,  rules,  notices,  and  other  proceedings  may  be  stuck  up  in  the 
proper  office,  (k~)  but  not  without  previous  leave  of  the  Court  or  of  a 
Judge.  (I) 

134.  (m)  It  shall  not  be  necessary  to  the  regular  service  of  a  rule 

At  one  time  it  was  held  in  this  Province  to  be  unnecessary  to  serve  pleas: 
McKinnon  v.  Johnston,  3  0.  S.  298;  King  v.  Dunn,  J/S.  E.  T.  2  Vic.  R.  &  H. 
Dig  "  Practice, 'i.  8 ;  but  now  service  of  pleadings  is  generally  deemed  essential 
to  due  filing,  that  is  to  say,  a  pleading  to  be  duly  filed  must  be  both  filed  and 
served :  Tyaon  v.  Maclean,  1  Prac.  R.  339 ;  R.  G.  pr.  132. 

(c)  Taken  from  Eng.  R.  G.  No.  161  of  H.  T.  1853. 

(d)  It  is  well  to  observe  that  "  all  notices  required  by  these  rules  or  the  prac- 
tice of  the  court,"  in  other  words,  every  notice  made  necessary  during  the  pro- 
gress of  the  cause,  must  be  in  writing.  Where  in  England  a  writ  issued  for  a 
sum  under  £20,  the  notice  mentioned  in  the  endorsement  thereon,  pursuant  to 
Eng.  R.  G.  E.  T.  1857,  of  the  defendant's  intention  to  oppose  the  plaintiff's 
application  for  costs,  was  held  to  be  a  notice  within  the  meaning  of  the  English 
rule  corresponding  with  the  one  here  annotated:  Woodward  v.  North,  5  H.  & 
N.  790. 

(e)  This  is  a  reprint  of  our  old  rule  Q.  B.  No.  4  of  E.  T.  5  Vic. :  Cam.  R.  19. 

(/)  Shall  be  served,  <fec.  From  this  it  is  seen  that  every  pleading,  to  be  avail- 
able, must  "  be  served  upon  the  opposite  party."  Before  1 842  the  practice  was 
otherwise:  see  note  b  to  R.  G.  pr.  No.  131. 

(g)  As  to  bailable  proceedings :  see  section  34,  C.  L.  P.  Act,  and  notes  thereto. 

(ft)  Appearances  by  plaintiffs  for  defendants  are,  since  the  C.  L.  P.  Act,  ren- 
dered unnecessary  if  not  abolished:   section  54,  C.  L.  P.  .Act. 

(i)  Taken  from  Eng.  R.  G.  No.  162  of  H.  T.  1853. 

(J )  And  he  has  not,  it  is  presumed,  appeared  by  attorney. 

(A)  See  section  61,  C.  L.  P.  Act. 

(/)  This  rule  is  in  effect  similar  to  rule  Eng.  R.  G.  No.  49,  H.  T.  2  Wm.  IV. 
Jervis  N.  R.  72 ;  and  under  it,  as  well  as  this  rule,  the  previous  leave  of  the 
court  is  necessary  to  make  the  service  allowed  a  good  Bervice :  O'Neill  et  al  v. 
Everett,  3  Prac.  R.  98.      *  • 

(ra)  Taken  from  Eng.  R.  G.  No.  163  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  51  of  H.  T.  2  Wm.  IV. ;  Jervis  N.  R.  73. 
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or  order  that  the  original  rule  or  order  shall  be  shown,  unless  sight 
thereof  be  demanded,  except  in  cases  of  attachment,  (o) 

135.  (J>)  Service  of  pleadings,  notices,  summonses,  orders,  rules, 
and  other  proceedings,  shall,  after  the  first  day  of  Michaelmas  Term 
next,  (q)  be  made  before  seven  o'clock,  p.m.,  (r)  except  on  Saturdays, 
when  it  shall  be  made  before  three  o'clock,  p.m.  (*)  If  made  after 
seven  o'clock,  p.m.,  on  any  day  except  Saturdays,  the  service  shall  6e 
deemed  as  made  on  the  following  day;  and  if  made  after  three  o'clock, 
p.m.,  on  Saturday,  the  service  shall  be  deemed  as  made  on  the  following 
Monday.  (<) 

(o)  In  order  to  bring  a  party  into  contempt  for  not  obeying  a  subpoena,  the 
original  subpoena  must  be  shown  to  the  party  at  the  time  of  service :  Pitcher 
v.  King,  14  L.  J.  Q.  B.  99;  Wadsworth  v.  Marshall,  1  C.  &  M.  87;  even  though 
the  defendant  be  an  attorney,  and  have  previously  evaded  service  of  the  writ: 
Smith  v.  Truscott,  6  M.  &  G.  267 ;  but  if  there  be  no  other  remedy  than  by 
attachment  and  the  court  be  satisfied  that  the  party  is  avoiding  service,  such 
service  may,  it  seems,  be  dispensed  with:  In  re  Whalley,  14  M.  &  W.  731. 
Service  by  placing  the  paper  under  the  door  of  the  attorney's,  office,  without 
some  evidence  of  its  having  come  to  hand,  is  not  good  service :  Burdett  et  al  v. 
Lewis,  7  C.  B.  M\S.  791.  But  where  a  defendant  had  left  the  country,  and  had 
not  since  been  heard  of,  service  at  his  last  place  of  residence  was  allowed  as 
good  service:  Styrling  v.  Lloyd,  9  L.  T  ITS  730.  There  may  be  a  good  ser- 
vice by  post :  Smith  v.  Campbell  et  al,  6  Dowl.  P.  C.  728.  Where  such  a  mode 
of  service  has  been  agreed  upon,  the  time  counts  from  the  mailing  of  the  notice, 
and  not  merely  from  the  time  of  its  receipt :  Robson  v.  Arbuthnot,  10  U.  C. 
L.  J-.  186  The  paper  mailed  is  entirely  at  the  risk  of  the  attorney  to  whom  it 
is  sent :  lb. 

(p)  Taken  from  Eng.  R.  G.  No.  164  of  H.  T.  1853,  for  which  was  substituted 
Eng.  R.  G.  8th  May,  1856. 

(g)  M.  T.  1856. 

(r)  The  hour  hitherto  was  understood  to  be  nine  o'clock,  p.m.  though  this  wa9 
by  no  means  uniform.  The  time  varied  in  each  of  the  English  courts  of  Queen's 
Bench,  Common  Pleas  and  Chancery.     It  is  now  the  same  in  all,  viz.  7  p.m. 

(*)  This  was  a  step  towards  the  introduction  into  this  Province  of  the  Satur- 
day half-holiday  allowed  in  England.  The  last  hour  for  service  on  Saturday  in 
England  is  two,  not  three  o'clock  as  in  our  rule.  In  England  the  long  vacation 
extends  from  10th  August  to  24th  October,  and  it  is  ordered  that  no  pleading 
shall  be  delivered  between  these  dates.  In  a  case  where  the  last  day  for  a  plead- 
ing expired  on  a  Saturday  (9th  August)  a  plea  delivered  after  2  o'clock  of  that 
day  was  held  to  be  as  if  delivered  on  Monday  (11th  August)  and  therefore  a 
nullity :  Sharp  v  Fox,  28  L.  T.  Rep.  127.  A  plea  delivered  in  England  between 
10th  August  and  24th  October,  is  a  nullity;  Mills  v.  Brown,  9  Dowl.  P.  C.  151; 
where  the  time  for  pleading  expired  on  l'uth  August,  it  was  held  that  judgment 
for  waut  of  a  plea  signed  on  11th  August  was  too  soon:  Morris  v.  Hancock, 
1  Dowl  N.S.  320;  Severin  v.  Leicester,  12  Q.  B  949;  see  further,  Wilson  et  al 
v.  Bradslocke,  2  Dowl.  P.  C.  416 ;  where  a  month's  time  to  plead  had  been  given, 
and  twenty-five  days  of  it  were  unexpired  on  1 0th  August,  it  was  held  that 
defendant  had  twenty-five  days  after  24th  October  :  fi-inder  v.  Smedley,  3  Dowl. 
"•  C.  87. 

(0  Service  of  a  summons  in  this  Province  on  Saturday,  after  3  o'clock,  p.m., 
returnable  on  Monday  following,  is  not  good  service,  as  being  in  effect  service 
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136-  00  A  book  shall  be  kept  by  the  clerk  of  the  Crown  of  each 
of  the  Courts  in  Toronto,  at  his  office,  to  be  there  inspected  by  any 
attorney  or  his  clerk  without  fee  or  reward ;  (v)  and  every  attorney 
practising  in  the  said  Courts  and  residing  within  the  city  of  Toronto  or 
the  liberties  thereof,  or  having  an  office  and  carrying  on  his  business 
within  the  said  city,  (w)  shall  enter  in  such  book  (in  alphabetical  order) 
his  name  and  place  of  business  or  some  other  proper  place  within  the 
city,  where  he  may  be  served  with  pleadings,  notices,  summonses, 
orders,  rules  and  other  proceedings ;  and  as  often  as  any  such  attorney 
shall  change  his  place  of  business  or  the  place  where  he  may  be  so 
served  as  aforesaid,  he  shall  make  the  like  entry  thereof  in  the  said 
book ;  (a;)  and  all  pleadings,  notices,  summonses,  orders,  rules  and  other 
proceedings  which  do  not  require  a  personal  service  shall  be  deemed 
sufficiently  served  on  such  attorney,  if  a  copy  thereof  shall  be  left  at 
the  place  lastly  entered  in  such  book  with  any  person  resident  at  or 
belonging  to  such  place ;  (z)  and  if  any  such  attorney  shall  neglect  to 
make  such  entry,  (a)  the  fixing  up  of  any'notice  or  of  the  copy  of  aDy 

of  a  summons  on  the  day  on  which  it  is  returnable,  which  is  unreasonable :  Ball 
et  al  v.  Cowdley,  3  U.  C.  L.  J.  131 :  see  also  Connelly  v.  Bremner,  L  E.  1C. 
P.  557. 

(u)  Taken  from  Eng.  R.  G.  No.  165  of  H.  T.  1853,  the  origin  of  which  was  Eng 
R.  G.  No.  8  of  M.  T.  1  Wm.  IV. :  Jervis  N.  R.  9. 

(d)  The  clerk  of  each  of  the  Courts,  i.  e.  Queen's  Bench  and  Common  Pleas,  is 
required  to  keep  a  book,  and  iu  each  of  these  books  the  necessary  entries  must 
be  made. 

(io)  This  is  as  regards  this  Province  an  entirely  new  provision.  No  former  rule 
ever  required  more  than  the  entry  in  a  book  to  be  kept  for  the  purpose  in 
Toronto,  of  the  names  of  agents  of  attorneys  "not  resident  in  the  Home  District : " 
R.  No.  2  of  M.  T.  4  Geo  IV.  Cam.  R.  1,  which  was  afterwards  extended  to 
attorneys  "  residing  in  the  Home  District,  and  not  having  an  office  in  the  city  of 
Toronto :"  R.  of  H.  T.  10  Vic.  4  IT.  C.  Q.B.  92.  Of  these  rules  the  rule  here  anno- 
tated which  is  made  to  apply  to  attorneys  "  residing  within  the  city  of  Toronto, 
or  the  liberties  thereof,  or  having  an  office  or  carrying  on  business  within  the 
said  city,"  is  an  extension. 

(x)  In  the  old  rule  of  Wm.  IV.  the  word  "  pleadings"  was  omitted,  but  not 
withstanding  the  rule  was  understood  to  embrace  pleadings  and  other  proceedings 
in  a  suit :  see  Blackburn  v.  Peal,  2  Dowl.  P.  C.  293. 

(2)  "With  any  person  resident  at  or  belonging  to  such  place,  <fec."  It  may 
be  a  question  whether  service  on  a  menial  servant  or  other  person  not  engaged 
in  the  attorney's  business  would  be  sufficient. 

(a)  It  is  provided  that  every  attorney  practising,  <fec,  shall  enter  iu  such 
book,  <fcc,  his  name  and  place  of  business,  <fcc,  and  as  often  as  any  attorney 
shall  change  his  place  of  business,  <fec,  he  shall  make  the  like  entry  thereof  in 
the  book,  &c.     It  is  conceived  that  the  neglect  of  an  attorney  to  make  either  of 
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pleadings,  notice,  summons,  order,  rule,  or  other  proceedings  for  such 
attorney  in  the  office  aforesaid  shall  be  deemed  a  sufficient  service.  (6) 

137.  (c)  Every  other  attorney  practising  in  the  said  Courts  (d)  shall 
enter  in  the  said  book  (in  like  alphabetical  order)  his  name  and  place 
of  business,  and  also  in  an  opposite  column  the  name  of  some  attorney 
having  an  office  and  carrying  on  business  in  the  city  of  Toronto  as 
his  agent ;  (/)  and  all  pleadings,  notices,  summonses,  orders,  rules  and 
other  proceedings  which  do  not  require  a  personal  service  shall  be  deemed 
sufficiently  served  on  such  first-mentioned  attorney,  if  a  copy  thereof 
shall  be  served  on  his  booked  agent  in  manner  mentioned  in  the  next 
preceding  rule,  (g)    And  if  any  such  attorney  shall  neglect  to  make  the 

these  entries  would  be  a  sufficient  excuse  for  the  opposite  party  to  fix  up  a 
paper  requiring  service  in  the  office  of  the  proper  court  at  Toronto. 

(5)  Whether  necessary  or  not  it  would  be  well  m  this  case  to  mark  the  papers 
on  the  outside  as  papers  left  for  such  attorney :  See  C.  L.  P.  Act,  section  61. 
(c)  This  rule  appears  to  be  original. 

'  (d)  "Every  other  attorney,  &c,"  i.  e.  every  attorney  other  than  attorneys 
"  residing  within  the  city  of  Toronto  or  the  liberties  thereof,  or  having  an  office 
and  carrying  on  business  within  the  said  eity:"  R.  G.  pr.  136. 

(/)  The  agent  at  Toronto  is  a  general  agent  upon  whom  papers  may  be 
served  in  any  cause,  no  matter  when,  where,  or  how  commenced  :  see  Parke  v. 
Anderson,  5  U.  C.  Q.  B.  2;  Clemow  v.  Her  Majesty's  Ordnance,  lb.  458;  Hamil- 
ton v.  Brown  et  al,  1  Cham.  R.  257 ;  Houghtonet  dl  v.  Hudson,  1  Trac.  K  160; 
Smith  v.  Roe,  1  U.  C.  L.  J.  U.S.  164.  A  defendant  who  -had  -been  sued  in  the 
county  of  Wentworth,  but  who  lived  in  the  county  of  York,  employed  an 
attorney  in  Toronto  to  defend  him.  This  attorney  instructed  another  attorney 
in  Hamilton  to  enter  an  appearance.  A  declaration  was  then  offered  to  the 
attorney  in  Hamilton,  and  declined  on  therground  that  he  had  only  been  employed 
to  enter  au  appearance.  Interlocutory  judgment  was  afterwards  signed  and 
damages  assessed.  An  application  to  set  aside  the  judgment  failed  on  the  ground 
of  laches  and  other  reasons:  Hamilton  v.  Brown  et  al,  1  Oham.  R.  257.  Where 
defendant's  attorney,  living  in  St.  Thomas,  sentaii  appearance  to  attorneys  in 
London  whence  the  writ  of  summons  issued,  to  enter  there  for  him,  Which  was 
done,  and  plaintiff  afterwards  (oh  24th  January)-served  the  {London  attorney  with 
a  declaration  and  demand  of  plea,  which  did  not  reach  the  defendant's  attorney 
till  25th  January.  Held  that  the  time  for  pleading  did  not  count  till  the  25th 
January :  Smith  v.  Roe,  1  U.  C.  L.  J.  N.S.  154.  Where  an  attorney  residing  and 
practising  in  the  county  where  the  action  is  brought  appeared  there  for  the  de- 
fendant, formed  a  partnership  with  another  attorney  carrying  on  business  there 
in  their  joint  names,  and  then  changed  his  actual  residence  to  another  county, 
leaving  his  name  in  the  proper  boots  in  Tdronto  as  still  of  the  former  county, 
and  occasionally  afterwards  attended  and  did  business  in  the  former  county,  ser- 
vice of  notice  .of  trial  on  his  partner  there  was  held  to  be  a.good  service,  not- 
withstanding a  private  arrangement  between  the  parties  that  the  partner  should 
only  attend  to  new  business :  Baby  V.  Langlois,  lb.  209.  Delivery  of  a  rule  nisi 
to  the  town  agent  of  an  attorney  who  had  left'the  country,  and  leaving  copies  at. 
his  place  of  residence  and  office,  were  held  sufficient  on  an  application  to  dis- 
charge an  articled  .clerk  from  his  articles:  In  re  McGregor,  lb.  13. 

(g)  R.  G.  pr.  136. 
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■entry  in  this  rule  mentioned,  the  fixing  up  of  any  notice  or  of  the  copy 
of  any  pleading,  notice,  summons,  order,  rule  or  other  proceeding  for 
such  attorney  in  the  Crown  office  at  Toronto,  shall  be  deemed  a  sufficient 
service,  (k)  And  as  often  as  any  such  attorney  shall  change  his  place 
of  business  or  his  agent,  he  shall  make  an  entry  in  the  said  hooks  of 
such  change,  which  lasj;  entry  shall  supersede  all  former  ones,  (i)  Pro- 
Tided  always,  that  in  all  cases  service  on  the  attorney  at  his  office  or 
■usual  place  of  business,  in  the  manner  mentioned  in  the  next  preceding 
rule,  instead  of  on  the  booked  agent,  shall  be  deemed  good  service.  (/) 

138.  (Je)  In  all  cases  where  a  party  sues  or  defends  in  person,  (l) 
he  shall,  upon  issuing  any  writ  of  summons  or  other  proceeding,  or 
entering  an  appearance,  (m)  leave  a  memorandum  with  the  clerk  or 
deputy  clerk  of  the  Crown,  who  shall  file  the  same  as  a  paper  in  the 
cause,  stating  an  address  or  place  in  the  county,  within  which  the  first 
process  in  the  cause  shall  have  been  or  shall  be  sued  out,  (re)  at  which 
all  pleadings,  notices,  summonses,  orders,  rules,  or  other  proceedings 
not  requiring  personal  service  may  be  left ;  such  address  or  place  to  be 
not  more  than  two  miles  from  such  office,  and  if  such  memorandum 
shall  not  be  left,  or  if  such  address  or  place  be  more  than  two  miles 
from  the  office  aforesaid,  then  the  opposite  party  shall  be  at  liberty  to 
proceed  by  sticking  up  all  pleadings,  notices,  summonses,  orders, 
rules,  and  other  proceedings,  in  such  office,  (o) 

(h)  See  note  p  to  C  L.  P.  Act,  section  61. 

(»')  See  R.  G.  jr.  136. 

(/)  If  the  attorney  of  either  party  do  not  reside,  or  "have  not  a  duly  authorized 
agent  residing  in  the  ■county  where  the  action -has  been  commenced,  service  may 
be  made  upon  the  attorney  wherever  he  resides,  or  upon  his  duly  authorized 
agent  in  Toronto :  G.  ?L.  P.  Act,  section  61. 

(4)  Taken  from  Eng.  E.  G.  No.  166  of  fl.  T.  1853. 

(0  See  notes  to  section  52,  C.  L.  P.  Act. 

(m)  As  to. appearance  in  person:  see  section  52,  C.  L.  P.  Act  and  notes  theroto. 

(«)  With  Teference  to  an  appearance,  if  it  sufficiently  Bhow  defendant's  addi- 
tion, an  objection  that  the  address  does  not  appear  on  a  separate  memorandum 
will  not  be  entertained:  Jones  v.  Grier,  3  XT.  C.  L.  J.  91. 

(o)  In  an  action  by  an  infant  the  writ  was  sued  out  on  person,  and  one  E.  B. 
being  appointed  next  friend,  a  copy  of  the  order  for  that  purpose  was  served  on 
the  defendant's  attorney,  endorsed  "  E.  B.  next  friend,  at  S.  N.  G-'s,  No.  8, 
Symond's  Inn,  Chancery  Lane,"  and  a  declaration  was  afterwards  delivered  with 
a  notice  to  plead  similarly  signed.  The  plaintiff  having  obtained  a  verdict,  it 
was  held  that  the  above  was  a  sufficient  notice  to  the  defendant  that  S.  N.  G. 
was  authorized  by  the  next  friend  to  act  as  attorney:  Bryant  v.Wihort,  3  C.  B. 
N.S.  722. 
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139.  (*)  In  all  cases  where  a  plaintiff  shall  have  sued  out  a  writ  ia 
person  or  a  defendant  shall  have  appeared  in  person,  and  either  party 
shall  by  an  attorney  of  the  Court  have  given  notice  in  writing  to  the 
opposite  party,  or  the  attorney  or  agent  of  such  party,  of  such  attorney 
beino1  authorised  to  act  as  attorney  for  the  party  on  whose  behalf  such 
notice  is  given,  (f)  all  pleadings,  notices,  summonses,  orders,  rules,  and 
other  proceedings,  which,  according  to  the  practice  of  the  Courts,  are 
to  be  delivered  to  or  served  upon  the  party  on  whose  behalf  such  notice 
is  given,  shall  thereafter  be  delivered  to  or  served  upon  such  attor- 
ney, (u) 

ATTACHMENT. 

140.  (w)  Rules  for  attachment  shall  be  absolute  in  the  first  instance 
in  the  two  following  cases  only :  1st,  for  non-payment  of  costs  on  a 
Master's  allocatur ;  (y)  and  2nd,  against  a  sheriff  for  not  obeying  a 
rule  to  return  a  writ  or  bring  in  the  body,  (z) 

(s)  Taken  from  Eng.  R.  G.  Mo.  167  of  H.  T.  1863. 

(t)  Of  course  if  either  party  sue  or  appear  by  attorney  the  rule  here  annotated 
will  not  apply.  It  has  in  view  the  appointment  of  an  attorney  after  the  suing 
out  of  process,  or  the  appearance  of  a  defendant  in  person  respectively.  A 
defendant  may  appear  at  any  time  before  judgment :  section  51  C.  L.  P.  Act. 

(u)  "  Shall  hereafter  be  delivered,"  <fec.  It  is  not  intended  that  a  party  avail- 
ing himself  of  this  rule  shall  by  so  doing  gain  any  undue  advantage  over  his 
opponent. 

\w)  Taken  from  Eng.  R.  G.  No.  168  of  H.  T.  1863. 

(y)  It  is  no  objection  to  the  rule  absolute  that  the  party  had  only  been  served 
with  the  original  rule  and  allocatur  immediately  before  the  application :  Steel  v. 
Compton,  9  Jur.  181.  If  that  rule  direct  more  than  the  payment  of  costs  the 
the  rule  for  an  attachment  can  only  be  nisi :  Ex  parte  Townley,  3  Dowl.  P.  C.  39 ; 
Hatfield  v.  Batherfield,  1  D.  &  L.  809 ;  as  where  the  costs  are  payable  under  an 
award:  Daniel  el  al  v.  Beadle  et  al,  2  Scott,  N.  R.  155;  but  see  Daniels  v. 
Wealds  et  al,  9  Dowl.  P.  C.  44;  Thomson  v.  Billing  sey,  2  Chit.  R.  67  n;  or 
wherethe  rule  is  a  side  bar  rule  by  a  clerk  of  assize:  Anon.  3  Jur.  364;  Ashmore 
v.  Eypley,  2^Scott.  ET.  R.  203.  The  rule  may  be  made  absolute  in  the  first, 
instance,  though  the  party  be  a  married  woman :  Regina  v.  Johnson,  5  Q.  B.  335 ; 
or  a  prochein  amy :  Newton  v.  London,  Brighton  and  South  Coast  R.  Co., 
7  D.  &  L.  328  :  where  a  rule  of  court  ordering  payment  of  costs,  was  a  rule 
making  a  Judge's  order  ordering  a  party  to  do  an  act  a  rule  of  court,  and  the 
applicant  would  not  abandon  the  right  to  apply  for  an  attachment  on  the  other 
party  for  disobedience  of  the  order,  a  rule  absolute  in  the  first  instance  was 
refused :  Crisp  v.  Qroombridge,  27  L.  J.  Q.  B.  183.  But  process  of  contempt 
for  non-payment  of  money  or  for  non-payment  of  costs  is  now  abolished :  Con. 
Stat.  U.  C.  cap.  24,  s.  13.  The  remedy  is  a  writ  against  goods :  lb  s.  19  ;  see 
Clifton  v.  Durand,  3  Prao.  R.  60;  In  re  Thomas  and  Brooke,  lb.  78;  Niagara 
$  Detroit  Rivers  R.  Co.  v.  Buekwett,  lb.  82:  The  Queen  v.  Simpson,  lb.  339; 
In  re  Judge  of  Elgin,  8  U.  C.  L.  J.  70;  Dickey  et  al  v.  Mulholland,  2  Prac. 
R.  169. 

(z)  If  a  Bheriff  having  returned  eepi  corpus  go  out  of  office,  he  mav  notwith- 
standing be  ruled  to  bring  in  the  body:  see  R.  G.  pr.  105. 
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AWARDS. 

141.  (6)  Where  a  rule  to  show  cause  is  obtained  to  set  aside  an 
award,  (c)  the  several  objections  thereto  intended  to  be  insisted  upon 
at  the  time  of  moving  to  make  such  rule  absolute  shall  be  stated  in  the 
rule  to  show  cause.  (tZ) 

143.  (e)  Costs  may  be  taxed  on  an  award,  although  the  time  for 
moving  to  set  aside  the  award  has  not  elapsed.  (/) 

INSOLVENT  DEBTORS. 

143.  The  affidavit  on  which  a  debtor  in  close  custody  in  execu- 
tion shall  apply  under  the  Common  Law  Procedure  Act,  1856,  section 
300,  for  his  discharge  from  custody,  shall  not  be  sworn  sooner  than 
the  day  after  that  on  which  the  notice  of  application  shall  expire, 
and  shall  in  all  cases  state  whether  any  interrogatories  were  served 
before  the  expiration  of  the  fifteen  days'  notice,  and  if  so,  whether 
answers  thereto  upon  oath  have  been  duly  made  and  filed,  and  when 
notice  thereof  was  given. 

(b)  Taken  from  Eng.  R.  G.  Bo.  169  of  H.  T.  1 853,  the  origin  of  which  was  Eng. 
R.  K.  B.  of  T.-T.  2  Geo.  IV:  4  B  &  Al.  539,  with  which  our  R.  Q.  B.  Bo.  3 
of  E.  T.  6  Geo.  IV.:  Cam.  R.  3,  corresponded. 

(c)  The  rule  seems  equally  to  apply  to  certificates  of  an  arbitrator :  Carmichael 
v.  Houchen,  3  B.  &  M.  203 ;  see  also  Allenby  v.  Proudlock  et  al,  4  Dowl.  P.  C.  64. 

(d)  Bo  ground,  though  valid,  can  be  relied  on  if  not  so  stated :  Grenfell  et  al 
v.  Edgcome  et  al,  7  Q.  B.  661.  The  objections  must  be  specific:  see  Boodle  v. 
Davies,  4  B.  <fc  M.  788;  Gray  v.  Leaf,  8  Dowl.  P.  C.  654;  Staples  v.  Bay, 
1  D.  &  L.  711;  see  further  Allenby  v.  Proudlock  et  al,  4  Dowl.  P.  C.  64;  Dunn 
v.  Warlters,  9  M.  &  W.  293.  How  far  rule  defective  as  to  the  grounds  is  helped 
by  affidavits:    see  Rawsthorn  v.  Arnold,  6  B.  &  C.  629;    Dunn  v.    Warlters, 

1  Dowl.  N  S.  626;  Staples  v.  Bay,  1  D.  &  L.  711.  The  rule  should  be  drawn 
up  on  reading  the  award  itself  or  a  copy  of  it:  Sherry  v.  Oke  et  al,  3  Dowl.  P.C. 
349 ;  Barton  v.  Ransom,  5  Dowl.  P.  G.  597 ;  Carmichael  v.  Hunter,  IE  i  ~W. 
120,  n ;  Davis  v.  Potter,  21  L.  J.  Q.  B.  134.  It  should  also  be  drawn  up  on 
reading  the  rule  making  the  submission  a  rule  of  court :  Browne  v.  Golly er,  20  L. 
J.  Q.  B.   426 ;    Oswald  v.   Earl  Grey,  24  L.  J.  Q.  B.  69 ;    Jacobs  v.  Ruttan, 

2  Cham.  R.  138. 

(e)  Taken  from  Eng.  R.  G.  Bo.  1T0  of  H.  T.  1853. 

(/)  If  it  be  intended  to  sign  judgment  for  the  costs  of  the  cause,  they  should 
in  general  be  taxed  separately  from  the  costs  of  the  reference :  Bignall  v.  Gale, 
4  Pcott,  N.  R  570.  The  costs  up  to  the  reference  are  costs  in  the  eause:  Brown 
T.  Nelson,  13  M.  &  W.  397 ;  including  the  costs  of  making  the  order  a  rule  of 
court  or  any  proceeding  in  the  cause  after  the  award :  Goodall  v  Ray.  4  Dowl. 
P.  C-  1 ;  Fryer  v.  Sturt,  16  C.  B.  218.  Costs  of  reference  may  be  taxed  as  costs 
in  the  cause  when  directed  to  abide  the  event  of  the  action :  Deere  v  Kirkhouse, 
20  L.  J.  Q.  B.  195.  So  if  it  be  the  duty  of  the  arbitrator  merely  to  certify: 
Brown  v.  Nelson,  13  M  &  W.  397;  Deere  v.  Kirkhouse,  20  L.  J.  Q.  B.  195.  As 
to  judgment  if  a  verdict  has  been  taken  subject  to  a  reference,  the  judgment 
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CLEBKS  AND  DEPUTY  CLERKS  OF  THE  CROWN. 

144.  On  every  appointment  made  by  the  clerk  or  deputy  clerks  of 
the  Crown,  (m)  the  party  on  whom  the  same  shall  be  served  shali 
attend  such  appointment  without  waiting  for  a  second,  (n)  or  in 
default  thereof,  such-  clerk  or  deputy  may  proceed  ex  parte  on  the  first 
appointment,  (o) 

145.  (p)  No  business  shall  be  transacted  in  any  of  the  offices  of  the- 
Court,  (<?)  either  in  procuring  or  suing  out  process,  or  in  re-entering 
judgments,  or  taking  any  proceeding  whatever  in  a  cause,  unless  upon- 
the  personal  attendance  of  the  party  on  whose  behalf  such  business  ia 
required  to  be  transacted,  or  of  tlie  counsel  or  attorney  of  such  party, 
or  the  clerk  or  agent  of  the  attorney,  or  the  clerk  of  the  agent,  (r) 

146.  (s)  The  offices  of  the  clerks  of  the  Crown  and  Pleas  shall  he- 
kept  open  as  follows,  that  is  to  say :  (t)  during  term  from  ten  in  the 

may  be  signed  in  the  ordinary  course ;  but  if  no  verdict  baa  been  taken,  the  award! 
may  be  enforced  at  any  time  after  publication :  0' Toole  et  al  v.  Pott,  7  El.  &  B. 
102;  3  s.  c.  Jur.  U.S.  261. 

(m)  Taken  from  Eng.  R.  G.  No.  172  of  H.  T.  1853. 

(n)  It  was  never  the  practice  in  thia  Province  to  make  it  necessary  for  either 
party  to  wait  for  a  second  appointment. 

(o)  It  is  the  usual  practice  for  the  master  upon  an  appointment  to  allow  one- 
half  hour's  grace  before  proceeding  with  the  taxation :  London  v.  Stubls,  3  U. 
C.  L.  J.  70. 

(p)  This  rule  is  original. 

(q)  Before  the  C.  L.  P.  Act,  1856,  a  writ  of  execution  issued  by  an  officer  at 
his  own  house  was  decided  not  to  be  illegal :  Rolker  et  al  v.  Fuller,  10  U.  0.  Q. 
B.  477.  The  practice  of  so  doing  was,  however,  censured:  lb.  It  has  been 
held  to  be  irregular  for  a  deputy  clerk  of  the  crown  to  file  papers  at  his  own 
residence  apart  from  Ms  office  and  out  of  office  hours:  Fraliek  v.  Huffman. 
.  1  Cham.  R.  80. 

(r)  The  object  of  this  rule  is,-  it  seems,  to  prevent  unqualified  persons  trans- 
acting business  "in  the  offices  of  the  courts,"  by  providing  that  it  shall  be  done 
only  upon  "  the  personal  attendance  of  the  party  on  whose  behalf  such  business 
is  required  to  be  transacted,  or  of  the  counsel  or  attorney  of  such  party,  or  tho 
clerk  or  agent  of  the  attorney,  or  the  clerk  of  the  agent."  The  effect  of  the  rule 
may  be  to  prevent  the  clerk  or  deputy  clerk  of  the  crown  from  transacting  busi- 
ness even  on  the-  written  request  (letter)  of  a  solicitor;  Both  in  town  and  coun- 
try a  personal  attendance  appears  to  be  necessary.  The  court  in  one  case  granted 
an  attachment  against  a  deputy  clerk  of  the  crown  for  having  issued  process, 
without  authority:  Sex  r.  Fraser,  S  O.S.  247  Afterwards  he  was  dismissed 
from  office  and  made  to  pay  costs :  lb. 

(s)  The  origin  of  this  rule  appears  to  be  R  Q.  B  No.  18  of  M.  T.  13  Vic.  It 
has  been  several  times  amended.  It  is  published  here  as  amended  by  R.  G.  of 
T.  T.  24  Vic.  20  U.  C.  Q.  B.  123. 

(<)  This  rule  seems  to,  be  restricted  to  "  the  offices  of  the  clerks  of  the  cro-wa 
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morning  to  four  in  the  afterBOon,  (it)  and  (except  between  the  first 
day  of  July  and  the  twenty-first  day  of  August)  (v)  at  other  times 
from  ten  in  the  morning  until  three  in  the  afternoon  («>) — Sundays, 
Christmas-day,  Good  Friday,  Easter  Monday,  New  Year  Day,  (x)  and 
the  birth-day  of  the  Sovereign,  and  any  day  appointed  by  general 
proclamation  for  a  general  fast  or  thanksgiving,  excepted  ;  (#)  and 
between  the  first  day  of  July  and  the  twenty-first  day  of  August,  both 
days  inclusive,  the  said  offices  shall  be  open  from  half-past  nine  in  the 
forenoon  until  twelve  o'clock  noon. 

147.  (z)  All  rolls  and  records  (a)  shall  be  upon  parchment  or  paper 
of  such  width  and  length  as  the  clerks  of  the  Crown  shall  prescribe  by 
written  notice,  to  be  put  up  in  some  conspicuous  place  in  their  respec- 
tive oflices  and  in  the  offices  of  the  several  deputy  clerks  of  the 
Crown,  (c)  and  none  of  these  officers  shall  be  bound  to  receive  any 
roll  or  record  not  made  up  in  conformity  to  such  notice,  and  such  rolls 

and  pleas."  With  reference  to  "  the  offices  of  deputy  clerks  of  the  crown  and 
pleas"  a  similar  provision  exists:  Con.  Stat.  U.  C.  cap.  10,  s.  38. 

(«)  The  offices  of  the  deputies  are  not  required  to  be  kept  open  later  than  3 
o'clock  during  term  more  than  at  any  other  period  of  the  year:  Con.  Stat. 
TJ.  C.  c  10,  s  88.  The  reason  apparently  is  that  as  the  courts  during  term  sit 
at  Toronto,  in  the  county  of  York,  the  business  of  the  outer  counties  is  not 
directly  affected  thereby. 

(«)  Special  provision  is  hereafter  made  for  the  long  vacation. 

(w)  Upon  this  point  the  Con.  Stat.  IT.  C.  cap.  10,  s.  38  and  the  rule  here 
annotated,  accord. 

(x)  New  Tear's  day  is  made  a  holiday  for  deputy  clerks  of  the  Crown,  Con. 
Stat.  U.  C.  c.  10  s.  38. 

(y)  By  the  Interpretation  Act,  the  word  "  holiday"  includes  Sundays,  New 
Tear's  day,  the  Epiphany,  the  Annunciation,  Good  Friday,  the  Ascension,  Cor- 
pus Christi,  St.  Peter's  and  St.  Paul's  days,  All  Saints'  day,  and  Christmas  day, 
and  any  day  appointed  by  proclamation  for  a  general  Fast  or  Thanksgiving : 
Con.  Stat.  Can.  cap.  5,  s,  6,  sub-s.  12.  A  judgment  entered  on  Easter  Monday 
was  set  aside  with  costs :  The  Trust  and  Loin  Co.  v.  Dickson,  2  U.  C.  L.  J. 
U.S.  166. 

(z)  The  origin  of  this  rule  appears  to  be  R.  K.  B.  No.  3  of  H.  T.  1  ¥m.  IV. : 
Cam.  R.  13. 

(a)  All  rolls  and  records,  §c.  The  ordinary  roll  is  a  judgment  roll.  Abouti 
it  there  can  be  no  doubt.  There  may  also  be  a  roll  when  a  recognizance  of  bail 
is  enrolled.  This  too  is  clearly  within  the  meaning  of  the  rule — if  not  as  a 
"roll"  certainly  as  a  "  record."  Whatever  is  enrolled  in  a  Court  of  Record  may 
be  said  to  be  recorded,  sq  that  "roll"  and  "  record"  may  be  considered  as  eover- 
tible  terms. 

(c)  Qu.  Must  the  act  of  the  clerks  of  the  Crown  be  joiutj  or  can  either  one 
without  reference  to  the  other  prescribe,  &a.  1 
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and  records  shall  not  exceed,  when  folded,  fourteen  inches  in  leDgth  (e) 
and  four  in  breadth,  (/)  written  upon  at  least  a  sheet  of  paper,  and 
folded  accordingly. 

148.  (A)  Whenever  a  deputy  clerk  of  the  Crown  is  required  to 
transmit  any  roll,  record,  or  paper  in  any  cause  (i)  to  the  principal 
office  in  Toronto,  he  shall  enclose  and  seal  up  the  same  in  an  envelope, 
and  shall  address  such  envelope  to  the  Clerk  of  the  Crown  in  the  pro- 
per office,  (/)  and  he  may  thereupon  deliver  such  sealed  envelope  to- 
the  attorney  who  has  required  the  transmission  thereof,  (taking  a 
receipt  from  him),  or  may  send  the  same  by  post,  (Je)  and  in  no  case 
shall  any  original  papers  be  delivered  out  of  the  custody  of  the  deputy 
clerk  of  the  Crown,  except  for  the  purpose  of  being  transmitted  to 
Toronto,  unless  by  order  of  the  Court  or  a  Judge.  (l~) 

14©.  In  counties  where  the  petit  jurors  are  paid  by  the  eounty 
or  united  counties,  the  marshal  or  clerk  of  assize,  or  person  discharging 
his  duties,  shall,  previous  to  the  entry  of  each  record,  be  entitled  to 
demand  and  receive  from  the  party  entering  the  same  the  sum  of  seven 
shillings  and  sixpence  for  each  record  marked  "inferior  jurisdiction,"' 
and  the  sum  of  fifteen  shillings  for  every  other  record,  (o) 

CLERK  OP  THE  PROCESS. 

BS®.  (q)  The  clerk  of  the  process  shall,  on  receiving  a  praecipe  to  be- 
filed    by  him,  issue   any  writ    of  summons   required    for   the   com- 

(e)  "  Thirteen  inches"  was  the  prescribed  leDgth  under  the  old  Eule  No.  a  of 
H.  T.  1  Wm.  IV.:  Cam.  R.  13. 

(/)  This  agrees  with  the  old  rule. 

(A)  This  rule  appears  to  be  original'. 

(i)  Each  deputy  clerk  of  the  Crown  is  ex  offieio  elerk  ef  assize  in.  his  county: 
Con.  Stat.  U.  C.  cap.  11,  a.  9 ;  and  it  is;  his  duty  "  within  twenty-four  hours  after 
notice  in  writing  delivered  to  him  in  his  office  for  that  purpose,  and  payment  of 
the  necessary  postage,  to  enclose,  seal  up,  and  transmit  by  post  to  the  proper 
principal  office  at  Toronto,  addressed  to  the  clerk  thereof  any  record  of  Kisi 
Prius  in  his  custody  mentioned  in  such  notice,  together  with  all  exhibits  filed  at 
the  trial :"  C.  L.  P.  Act,  s.  228. 

{}')  This  quite  accord's  with  C.  L.  P.  Act,  section  228. 

(k)  The  party  requiring  any  record,  exhibit,  or  other  paper,  to  be  sent  to  the 
clerk  of  the  judge's  chambers,  must,  with  the  notice  pay  the  postages  incident  to> 
the  transmission  of  the  paper  required  by  him :  C.  L.  P.  Act,  section  228. 

(I)  A  deputy  clerk  of  the  crown  is  forbidden  to  deliver  to  any  party  any 
exhibit  filed  without  a  judge's  order  to  that  effect:  C.  L.  P.  Act,  section.  229. 
(o)  Inferior  jurisdiction  of  superior  courts  is  now  abolished. 
(?)  This  rule  is  original. 
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mencement  of  an  action ;  and  on  receiving  a  praecipe  with  the  affidavit 
of  debt  required  by  law,  or  a  praecipe  and  affidavit  with  a  Judge's 
order  for  the  arrest  of  a  party,  to  be  also  filed  by  him,  (u)  shall  issue 
any  writ  of  capias  for  the  commencement  of  an  action;  (y~)  and  on 
receiving  a  praecipe,  affidavit,  and  a  Judge's  order,  to  be  also  filed 
by  him,  shall  issue  any  writ  of  attachment  against  an  absconding 
debtor,  (io) 

15S.  (a:)  After  issuing  either  of  such  writs  for  the  commencement 
of  an  action  in  one  of  the  Superior  Courts,  (y)  he  shall  issue  the  next 
writ,  whatever  it  may  be,  for  the  commencement  of  an  action  in  the 
other  of  such  Courts,  (z) 

l«i2.  (a)  All  other  writs  required  by  the  Common  Law  Procedure 
Act,  1856,  to  be  issued  by  the  clerk  of  the  process  to  the  parties  or 
their  attorneys, 'shall  be  issued  according  to  the  established  practice. 

(u)  The  prcecipe  must  not  only  be  received  before  the  issue  of  the  writ,  but 
be,  it  is  presumed,  filed  in  the  proper  office  and  during  office  hours :  see  Fralick 
v.  Huffman,  1  Cham.  R.  80. 

(»)  It  is  necessary  that  the  clerk  of  the  process,  before  issuing  a  writ,  should 
inform  himself  that  the  party  applying  is  entitled  to  receive  it.  Process  for  the 
commencement  of  an  action  is  either  bailable  or  non-bailable.  If  bailable,  it  may 
be  asked  either  for  a  "debt  certain"  or  for  "a  cause  of  action  other  than  a  debt 
certain."  If  for  a  debt  certain  there  must  be,  first,  a  prcecipe,  and,  secondly,  an 
affidavit  of  debt.  If  for  a  cause  of  action  other  than  a  debt  certain,  there  must 
be,  first,  a  prcecipe,  secondly,  an  affidavit,  and  thirdly,  a  judge's  order.  When 
the  writ  asked  for  is  non-bailable,  it  may  be  issued  upon  a  prcecipe  only. 

(to)  The  affidavit  may  be  made  by  the  plaintiff,  his  servant,  or  agent,  and 
must  be  to  the  effect  that  the  person  so  departing  is  indebted  to  the  plaintiff  in 
a  sum  exceeding  $100,  and  stating  the  cause  of  action,  and  that  the  deponent 
hath  good  reason  to  believe  and  doth  verily  believe  that  such  person  hath  departed 
from  this  Province  and  hath  gone  to  (stating  some  place  to  which  the  abscond- 
ing debtor  is  believed  to  have  fled,  or  that  the  deponent  is  unable  to  obtain  any 
information  as  to  what  place  he  hath  fled)  with  intent  to  defraud  the  plaintiff  of 
his  just  dues,  or  to  avoid  being  arrested,  or  served  with  process,  &c. :  Con.  Stat. 
U.  C.  cap.  25,  s.  2.  This  affidavit  must  be  accompanied  with  corroboratory  affi- 
davits of  two  other  credible  witnesses :  lb, 

(z)  This  rule  is  original. 

(y)  The  writs  must  not  be  issued  in  blank :  Grimshawe  v.  White  et  al,  3  Prac 
R.  320.  The  fact  that  the  writ  in  some  respects  differs  from  the  prcecipe  is  no 
ground  for  setting  the  writ  aside :  Cotton  v.  McCulley,  1  U.  C.  L.  J.  272;  Grim- 
thawe  v.  White  et  al,  3  Prac.  R.  320. 

(2)  The  clerk  of  the  process  receives  all  fees  on  writs  issued  by  him,  and  they 
form  part  of  the  consolidated  revenue  fund  of  the  Province :  Oon.  Stat.  U.  C. 
cap.  10,  ss.  40,  41. 

(a)  This  rule  is  original. 
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153.  (d)  The  clerk  of  the  process  shall  attend  in.  his  office  at  all 
times  when  the  clerks  of  the  Crown  and.  pleas  are  required  to  attend 
in  their  respective  offices,  (e)  and  shall  permit  all  necessary  searches 
respecting  writs  so  issued  by  him,  and  the  affidavits  and  papers  whereon 
such  writs  are  grounded,  and  shall  grant  office  copies  of  all  such  affida- 
vits and  papers  on  payment  of  the  usual  fees.  (/) 

TAXATION  OF  COSTS  AND  DIRECTIONS  TO  TAXING  OFFICERS. 

154.  The  practice  of  the  Courts  as  to  costs  and  the- services  to  be 
allowed  for  in  all  proceedings  in  the  taxation  of  costs,  (K)  shall  be 
governed,  in  all  cases  not  otherwise  provided  for,  by  the  established 
practice  of  the  Court  of  Queen's  Bench  in  England,  (i) 

155-  0')  In  any  action  of  the  proper  competence  of  the  County 
or  Division  Courts  respectively,  (k)  in  which  final  judgment  shall 
have  been  obtained  by  a  plaintiff  without  costs,  or  in  which  a  plaintiff 
shall  obtain  execution  on  proceedings  in  the  nature  of  a  final  judg- 
ment, (I)  no  more  than  County  or  Division  Court  costs,  as  the  case 
may  be,  shall  be  taxed,  without  the  special  order  of  the  Court  or  a  Judge; 
but  this  rule  shall  not  extend  to  costs  on  interlocutory  proceedings. 

(d)  It  has  been  held  that  a  writ  of  mandamus-  may  be  sealed  and  signed  by  the 
clerk  of  the  process:  Burdett  v*.  Sawyer,  2  Prac.  R.  398. 

(e)  See  R,  G.  pr.  146. 

(/)  The  charge  for  an  exemplification  or  office  copy  of  proceedings  is  6d.  per 
folio.  So  for  every  search,  if  not  more  than  two  terms,  6d.  If  exceeding  two 
and  not  more  than  four  terms,  Is.  If  exceeding  four  terms  or  a  general  search, 
2s.  6d  :  see  Table  of  Costa. 

(h)  The  origin  of  this  rule  appears  to  be  our  R.  K.  B.  No.  1  of  M.  T.  4  Geo. 
IV. :  Cam.  R.  6. 

(i)  In  cases  not  otherwise  provided  for  by  statute  or  rule  of  court,  the  allow- 
ance of  costs  to  either  party  in  suits  and  penal  actions  is  regulated  by  the  laws 
of  England:  section  313,  C.  L.  P.  Act. 

(J)  The  origin  of  this  rule  appears  to  be  our  R.  K.  B.  No.  9  of  E.  T.  11  Geo. 
IT. :  Cam  R.  6.  It  is  published  here  as  amended  by  R.  G.  of  T.  T.  24  Vic. 
20  U.  C.  Q.  B.  123. 

1  (k)  Where  the  plaintiff's  claim  is  within  the  jurisdiction  of  a  county  court,  it 
is  no  ground  for  a  certificate  for  full  costs  that  the  defendant's  set-off  cannot  be 
tried  in  the  county  court:   Gooderham  v.  Chilver,  6  O.S.  496.. 

(I)  It  is  necessary  in  the  case  of  a  verdict  by  consent  without  taking  of  evi- 
dence or  other  hearing,  where  the  amount  is  within  the  jurisdiction  of  an  inferior 
court,  to  apply  under  this  rule  for  an  order  for  full  costs :  see  note  j  to  section 
828,  C.  L.  P.  Act.  The  order  may  be  made  unless  it  appear  that  the  cause  is 
one  which  the  plaintiff  was  bound  to  sue  in  the  inferior  court :  Geroux  v  Yager^ 
8  U.  C.  L  J.  19.  The  order  should  not  be  ex  parte:  lb.  The  rule  was  extended 
to  cases  in  which  a  "  plaintiff  obtained  execution  on  proceedings  in  the  nature 
of  final  judgment,"  in  consequence  of  doubts  which  arose  as  to  the  construction 
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lt>6.  (o)  In  any  action  of  the  proper  competence  of  the  County 
Court,  Q>)  in  which  the  venue  could  not,  according  to  the  law  and 
practice  of  the  Superior  Courts,  he  changed  upon  the  usual  affidavit 
only,  (g)  it  shall  not  be  a  sufficient  ground  to  certify  at  the  trial  thereof 
that  it  is  a  fit  cause  to  have  been  withdrawn  from  the  County  Court, 
and  commenced  in  either  of  the  Superior  Courts,  or  for  either  of  those 
Courts,  or  for  a  Judge  in  Chambers,  to  order  the  allowance  of  any 
other  than  County  Court  costs,  that  the  defendant  or  defendants,  or 
any  of  them,  had  removed  from  the  county  in  which  the  debt  was 
contracted,  or  the  cause  of  such  suit  or  action  accrued,  into  any  other 
county  or  elsewhere  out  of  such  county,  or  that  he  or  they  resided 
or  were  served  with  process  in  any  other  place  than  within  such 
county,  (w) 

15 7.  (■»)  Fees  shall  in  no  case  be  taxed  as  between  party  and  party 
to  more  than  two  counsel  upon  any  trial  or  argument,  (w) 

of  the  old  rule :  see  Cochrane  v.  Scott  el  al,  3  Prac.  R.  32 ;  Jones  v.  Reid, 
1  Prac.  R.  247;  Morse  v.  Teetzel,  lb.  375;  Watson  v.  Garrett  et  al,  2  Prac. 
R.  70. 

(o)  The  origin  of  this  rule  appears  to  be  our  R.  Q.  B.  No.  42  of  H.  T.  13  Vic. 

{p)  See  note  k  to  preceding  rule. 

(?)  See  note  A  to  section  89;  C.  L.  P.  Act. 

(u)  Unless  otherwise  provided  by  statute  or  rule  of  court,  declarations  and 
other  pleadings  and  notices  required  to  be  served  in  any  action,  whether  in  the 
superior  or  county  courts,  may  be  served  in  any  county:  C.  L.  P.  Act,  sec- 
tion 84. 

(»)  The  origin  of  this  rule  appears  to  be  our  R.  K.  B.  10  of  E.T.  11  Geo.  IV. : 
Cam.  R.  6. 

(v>)  It  is  to  be  observed  that  there  is  no  power  reserved  to  the  court  or  a 
judge  by  rule  or  order  iu  any  case  to  allow  fees  to  more  than  two  counsel  as 
between  party  and  party.  There  is  no  such  rule  in  England  :  Morris  v.  Hunt, 
1  Chit.  R.  544.  If  the  master  allow  only  one  counsel  in  a  case  in  which  the 
court  or  a  judge  think  two  should  be  allowed,  there  may  be  a  revision  of  taxa- 
tion: Grindall  v.  Godman,  5  Dowl.  P.  C.  378;  Sharps  v.  Ashby,  12  M.  <fc  VT. 
732.  The  fees  of  a  second  counsel  may  in  many  cases  be  allowed  if  it  were  pro- 
per that  he  should  be  employed  for  the  purpose  of  taking  notes :  Dax  Prae.  297 ; 
Marshall  on  Costs,  2nd  eS.  291.  It  is  not  usual  to  allow  more  than  one  counsel 
on  a  reference :  Hawkins  v.  Rigby  et  al,  8  C.  B.  N.S.  271.  But  the  rule  is  not  an 
inflexible  one :  lb.  ,-  and  where  the  court  thought  more  than  one  counsel  should 
have  been  allowed,  a  revision  of  taxation  was  directed :  Sinclair  y.  The  Great 
Eastern  Railway  Co.  L.  R.  5  C.  P.  135.  The  master's  direction  is  subject  to 
the  control  of  the  court  where  a  proper  case  is  shown  for  its  interference :  In 
re  Tillelt  and  Stracey,  lb.  185  Where  on  the  taxation  of  costs  in  an  action  on  a 
policy  of  insurance,  where  the  questions  involved  were  of  an  extremely  compli- 
cated and  important  character,  the  master  having  duly  considered  all  the  cir- 
cumstances, allowed  the  expenses  of  sending  a  barrister  as  commissioner  to 
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158.  (x)  No  counsel  fee  shall  be  taxed  on  any  rule  which  may  be 
obtained  without  filing  a  motion  paper  in  court  in  term,  (y) 

159.  (z)  At  the  foot  of,  or  accompanying  every,  bill  of  costs,  [when 
the  action  is  special  and  the  disbursements  are  large,  and  the  fees 
paid  to  counsel  exceed  those  which  the  taxing  officer  is  permitted  to 
tax,]  (a)  there  shall  be  an  affidavit  of  the  attorney  in  the  cause  or  the 
agent  or  clerk  having  had  the  management  thereof,  that  the  disburse, 
ments  charged  in  such  bill  are  correct  and  were  actually  paid,  and  that 
the  several  sums  charged  for  mileage  were  actually  paid  (naming  the 

party  to  whom  payment  was  made),  that  the  sum  of  £ with  brief 

at  trial  or  argument,  or  as  the  case  may  have  been,  was  paid  to  Mr.  — , 
and  that  the  pleadings  were  special  and  were  revised  by  Mr.  — .  (c) 

160.  (<?)  In  all  cases  an  affidavit  of  payment  of  mileage,  and  to 
whom  paid,  is  required,  (e) 

161.  (/)  When  judgment  is  signed  on  a  cognovit,  (g)  or  on  a 
Judge's  order  authorising  the  plaintiff  to  sign  judgment,  (ft)  no  decla- 
ration to  ground  judgment  shall  be  necessary  or  allowed  on  the  taxa- 
tion of  costs,  (i) 

examine  witnesses  in  the  Canaries,  and  the  court  refused  to  interfere  with  his 
discretion :  Yglesias  et  al  v.  The  Royal  Exchange  Assurance  Corporation,  lb.  141. 
Counsel  fees  should  in  general  be  exclusively  as  for  fee  with  brief  at  the"  trial : 
Doe  d.  Boulton  v.  Switzer,  1  Cham  R.  83.  The  fee  may,  however,  be  taxed, 
even  though  counsel  did  not  attend  the  trial :  Henderson  v  Comer,  3  TJ.  C.  L.  J. 
29.  Counsel  cannot  tax  a  counsel  fee  in  his  own  case  against  his  opponent,  but 
this  rule  does  not  extend  to  his  partner :  lb.  It  is  now  held  that  no  single  judge 
is  authorized  to  grant  an  order  for  a  larger  couusel  fee  than  the  tariff  specifies : 
Sam  et  ux.  y.  Lasher,  24  TJ.  C.  Q.  B.  33? 

(x)  The  origin  of  this  rule  appears  to  be  our  E.  K.  B.  of  E.  T.  11  Geo.  IV. : 
Cam.  R.  1. 

(y)  See  note  z  to  R.  G.  pr.  120. 

(z)  The  origin  of  this  rule  appears  to  be  our  R.  K.  B.  No.  13  of  E.  T.  11  Geo. 
IV. :  Cam.  R.  7. 

(a)  The  old  rule  was  unrestricted  in  its  application.  The  words  above  placed 
in  brackets  show  the  cases,  to  which  the  rule  here  annotated  is  restricted-  The 
master  is  in  general  the  judge  within  certain  limits  of  the  amount  to  be  allowed 
counsel :  Fazakerley  v.  Rogerson,  1  L.  M  <fe  P.  747 ;  Cheshire  v.  Mumford,  2  C. 
L.  R   746 ;  Knight  et  al  v.  The  Gravesend  Railway  Co.  27  L.  J.  Ex.  8. 

{d)  This  rule  appears  to  be  original. 

(e)  See  C.  L.  P.  Act,  section  315. 

(/)  This  rule  appears  to  be  original. 

(g)  See  R.  G.  pr.  26  et  seq. 

(h)  See  note  *  to  R.  G.  pr.  125. 

(t)  Nor  is  a  writ  of  summons  necessary  to  ground  a  judgment  on  a  cognovit: 
eee  note  b  to  section  236,  C.  L.  P.  Act. 
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162.  (/)  The  costs  of  attendance  by  counsel  before  a  Judge  in 
Chambers  shall  in  no  case  be  allowed  as  between  party  and  party 
unless  the  Judge  shall  certify  for  such  allowance.  (&) 

163.  (I)  Any  number  of  names  may  be  included  in  one  Subpoena, 
and  no  more  than  one  shall  be  allowed  on  taxation  of  costs,  unless  a 
sufficient  reason  be  established  to  the  satisfaction  of  the  taxing  officer 
for  the  issuing  more  than  one.  (m) 

164.  (n)  The  same  fees  shall  be  taxed  and  allowed  to  coroners  for 
services  rendered  by  them  in  the  execution  and  return  in  process  in 
civil  suits  as  would  be  allowed  to  a  sheriff  for  the  same  services,  and 
when,  according  to  the  nature  of  the  process  and  the  service  rendered 
thereon,  the  sheriff,  if  he  had  discharged  the  same  duty,  would  have 
been  entitled  to  poundage,  the  same  poundage  shall  be  allowed  to 
coroners,  and  each  coroner  shall  be  allowed  one  shilling  for  every  juror 
necessarily  summoned,  and  whose  name  is  returned  to  the  clerk  of 
assize,  (p)  in  lieu  of  any  other  fee  for  summoning  jurors. 

165.  (r)  All  affidavits  of  increase  must  be  made  by  the  attorney  in 
the  cause  or  some  clerk  having  the  management  thereof,  or  by  the 
client,  (s)     They  must  set  forth  the  sums  paid  to  counsel,  naming 

(/)  This  rule  appears  to  be  original. 

(k)  The  practice  before  this  rule  was  to  allow  the  item  if,  in  the  opinion  of 
the  master,  counsel  were  necessary,  and  it  were  shown  that  counsel  did  really 
attend.  It  is  difficult  to  understand  on  what  sound  principle  the  rule  has  been 
changed.  It  is  not  pleasant  for  counsel  to  apply  to  a  judge  for  an  order  for  a 
counsel  fee.  It  is  not  proper  that  a  judge  should  be  troubled  with  such  an  appli- 
cation.    The  discretion  should  be  with  the  master. 

(Z)  The  origin  of  this  rule  appears  to  be  R.  Ho.  8  of  E.  T.  11  Geo.  IT. :  Cam. 
K.  14. 

(m)  The  second  part  of  this  rule  grows  out  of  the  first  part.  If  any  number 
of  names  may  be  included  in  one  subpcena  ordinarily,  one  subpcena  only  in  a 
canse  may  suffice,  and  if  more  than  one  be  issued  the  onus  is  upon  the  party  who 
issued  it  to  show  a  reason  for  so  doing  to  the  satisfaction  of  the  taxing  officer. 

(n)  This  rule  appears  to  be  original. 

(p)  On  an  execution  against  the  person,  lands  or  goods  of  any  debtor,  the 
sheriff  may  levy  the  poundage  fees  and  the  expenses  of  the  execution  over  and 
above  the  amount  recovered  Dy  the  judgment,  <fcc. :  C.  L.  P.  Act,  section  210. 

(r)  This  rule  appears  to  be  original. 

(s)  The  master  is  empowered  to  tax  costs  on  view  of  the  proceedings :  but  if 
there  be  any  expense  incurred  which  cannot  in  that  manner  be  ascertained,  such 
as  fees  paid  to  counsel,  witnesses,  <fec.  there  must  be  an  affidavit  of  the  extra 
costs  therefore  termed  an  affidavit  of  increase.  Where  the  affidavit  is  in  sup- 
port of  the  claim  of  a  party  entitled  to  the  costs  of  particular  issues,  the  affidavit 
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them,  and  for  what  service,  (t)  the  names  of  witnesses,  their  places  of 
abode,  the  places  at  which  they  were  subpoenaed,  and  the  distance 
which  each  such  witness  was  necessarily  obliged  to  travel,  in  order  to 
attend  the  trial,  that  every  such  witness  was  necessary  and  material 
for  the  client  in  the  cause,  that  they  did  attend,  and  that  they  did  not 
attend  as  witnesses  in  any  other  cause,  (or  otherwise,  as  the  case  may 
be).  (u~)  The  number  of  days  which  each  witness  was  necessarily 
absent  from  home  in  order  to  attend  such  trial  must  also  be  accurately 
stated,  (v)  If  an  attorney  attends  as  a  witness,  it  must  be  stated 
whether  or  not  he  attended  at  the  place  of  trial  as  attorney  or  witness 
in  any  other  cause,  and  whether  or  not  he  had  any  other  business 

ought  to  state  that  the  witnesses  were  nailed  exclusively  in  support  of  the  issues 
upon  which  ;he  suoceeded :  Pilgrim  v.  The  Southampton  and  Dorchester  Railway 
Co.  8  C  B  25.  The  payment  should  be  money,  and  must  be  made  at  the  time 
the  affidavit  is  sworn :  Freeman  v.  Rosher,  6  J).  &  L.  517;  Doe  d.  Mence  et  al  v. 
Hadley.  1TQ.  B.  67-1;  Pembrey  v.  Jones,  11  Jur.  589;  Trent  v.  Harrison,  2  D. 
&  L.  941. 

(1)  Fees  should  in  no  case  as  between  party  and  party  be  taxed  to  more  than 
two  counsel  upon  any  trial  or  argument:  R.  G.  pr.  157. 

(«)  It  is  not  usual  to  ^llow  the  costs  of  witnesses  not  in  attendance :  Fryer  v. 
Sturt,  24  L.  J.  C.  P.  164.  But  where  a  witness  is  in  attendance  and  not  called 
because,  by  reason  of  something  that  took  place  at  the  trial  it  was  unnecessary 
to  call  him,  his  expenses  may  be  allowed :  Miller  v.  Thomson,  4  M.  &  G.  260 ; 
Adamson  v.  Noel,  2  Chit.  R.  200;  Empiony.  Fairfax  et  al,  8  A.  <fc  E.  269; 
Bagnall  v.  Underwood,  11  Price,  510;  Allport  v.  Baldwin,  2  Dowl.  P.  C.  599. 
The  expenses  may  'be  allowed  where  material  evidence  is  given,  although  the 
witness  was  not  subpoenaed :  Stenhouse  v.  Barnes,  Cas.  Prac.  C.  B.  98 ;  and 
though  called  by  the  other  side  when  subpoenaed:  Crompton  v.  Sutton,  3  Taunt. 
230;  Benson  v.  Schneider,  7  Taunt.  337.  A  party  giving -evidence  on  his  own 
behalf  may  be -paid  as  a  witness:  Howes  v.  Barber,  21  L.  J.  Q.  B.  254;  Flower 
v.  Gardner,  3  C.  B.  N.S.  185 ;  Clothier  v.  Gann,  13  C.  B.  220.  So  the.  costs  of 
the  partner  of  the  plaintiff's  attorney  or  of  his  town  agent,  when  material: 
Butler  v.  Hobson,  5  Bing.  N.  C.  128;  Chapman  y.  Rodway,  27  L.  J.  Ex.  7. 
The  evidence  of  a  witness  refused  by  the  judge  cannot  be  allowed :  Galloway  et 
al  v.  Keyworth  et  al,  15  C.  B.  228;  but  see  Rushworth  v.  Wilson,  1  B.  <fc  C.  267. 

(»)  The  witness  is  entitled  to  a  reasonable  sum  for  going  to,  remaining  at  anld 
returning  from  the  place  of  trial :  Dixon  v.  Lee,  1  C.  M.  <fc  R.  645 ;  Betiley  v. 
McLeod,  5  Dowl.  P.  O.  481 ;  Martin  v.  Andrews,  7  El.  &  B.  1.  -Allowance  when 
subpcenaed  by  both  parties:  see  Allen  v.  Toxdll,  1  C.  &  K.  315;  Bettley  v. 
McLeod,  5  Dowl.  P.  C.  481.  The  travelling  expenses  are  to  be  allowed  accord- 
ing to  the  sums  reasonably  and  actually  paid :  Hunter  v.  Liddell,  16  Q.  B.  402; 
Radcliffev.  Hall,%  Dowl.  P.  C.  802.  So  subsistence  money  is  that  which  is 
reasonably  and  actually  paid :  Thomas  v.  Saunders  et  al,  3K..4M.  57-2 ;  Piatt  v. 
Greene,  2  Dowl.  P.  C.  216.  A  witness  who  does  not  arrive  until  half-past  ten  of 
the  evening  of  .the  rday  on  which  the  eause  is  tried  cannot  be  allowed  his 
expenses:  Fiyer  v.  Sturt,  16  C.  B.218.  Where  a  cause  is  over  at  three  o'clock 
the  witnesses, may  reasonably  be  allowed  the  following  day  to  return  home, 
though  diving  only  fifty  miles  off,  and  accessible  by  railway  trains  on  the  same 
evening:  lb.    The  contingent  losses  which  witnesses  may  have  suffered  by 
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there,  (w)  The  day  on  which  the  trial  occurred  should  he  stated,  (x) 
If  maps  or  plans  were  used  at  the  trial,  the  necessity  for  them  must  he 
shewn  in  the  affidavit,  or  no  allowance  will  be  made  for  them ;  the 
sum  paid  for  them  must  also  be  set  forth,  and  that  they  were  prepared 
or  procured  with  a  view  to  the  trial  of  the  cause.  The  taxing  officer 
is  authorised  in  such  case  to  make  a  reasonable  allowance  for  maps  and 
plans.  O) 

MISCELLANEOUS. 

l&G.  (s)  In  all  cases  (a)  in  which  any  particular  number  of  days, 
not  expressed  to  be  clear  days,  (6)  -is  prescribed  by  the  rules  of  prac- 
tice of  the  Courts,  (c)  the  same  shall  be  reckoned  inclusively  of  the 
first  and  last  day,  (d~)  unless  the  last  day  shall  happen  to  fall  on  any 

obeying  the  subpoena  cannot  be  allowed :  Thellusson  v.  Staples,  2  Dong.  438 ; 
Moor  v.  Adam,  5  M.  <fc  S.  156 ;  Willis  v.  Peckham,  1  B.  &  B.  615 ;  Lopes  v.  De 
Tastet,  3  B.  <fc  B.  -292 ;  Collins  v.  Godtfroy,  1  B.  &  Ad.  950;  Trent  v.  Harrison, 
14  L.  J.  Q.  B.  210. 

(w)  See  note  u  on  preceding  page. 

(x)  As  to  allowance  for  attendance  of  witnesses  before  the  day  appointed  for 
the  opening  of  the  court:  see  £raun\.  Mollett,\§  C.  B.  514;  Cosgravev.  Evans, 
2Dowl.  P.  0.  443. 

(y)  Surveys  and  experiments  made  by  scientific  persons  in  order  to  qualify 
themselves  to  give  evidence  are  not  in  general  taxable  as  between  party  and  party: 
Har.  Man.  Costs,  50;  but  plans,  models,  ifec.  useful  to  aid  the  court  and  jury  in 
coming  to  a  right  conclusion,  are  not  looked  upon  in  the  same  light:  Pilgrim  v. 
The  Southampton  and  Dorchester  Railway  Co.  8  O.  B.  25. 

(z)  Taken  from  Eng.  B.  G.  No.  174  of  H.  T.  1863,  the  origin  ef  which  was  Eng. 
E.  G.  No.  8  of  H.  T.  2  Wm.  TV. :  Jervis  N.  E.  93. 

(»)  This  rule  seems  to -apply  to  pleas  in  abatement:  see  Ryland  v.Wormald, 
2  M.  <fc  W.  393. 

(i)  When  expressed  to  be  clear  days,  both  the  first  and  last  days  are  excluded: 
see  Liffin  v.  Pitcher,  1  Dowl.  N.S.  167;  Regina  v.  The  Justices  of  Shropshire, 
8  A.  &  E.  173 ;  Mitchell  v.  Foster,  9  Dowl.  P.  C.  627;  Young  v.  Biggon,  6  M.  & 
W.  49 ;  Chambers  v.  Smith,  12  M.  &  W.  2;  Blunt  v.  Aaslop,  9' Dowl.  B.C.  982. 

(c)  Eng.  E.  G.  reads  "is  prescribed  by  the  rules  or.practioe  of  the  courts," 
<fec.  The  difference  in  language  deserves  attention.  These  rules  were  made 
with  a  view  to  the  interpretation  of  the  practice  of  the  courts,  and  not  to  the 
Interpretation  of  the  language  of  the  C.  L.P.  Act:  Rowberry  v.  Morgan,  9  Ex. 
736,  per  Parke,  B. ;  Phillips  v.  Merrilt,  2  Prac.  E.  233 ;  Cameron  v.  Cameron, 
lb.  259.  The  C.  L.  P.  Act  has  its  own  interpretation  clause,  which  is,  however, 
quite  in  accordance  with  the  rule  here  annotated :  C.  L.  P.  Act,  section  342. 

(d)  This  mode  of  computation  differs  from  that  prescribed -by  the  EngliBh  rule 
No.  174,  which  prescribes  that  the  first  day  BhaE  be  exclusive  and  thelast  inclu- 
sive :  see  Weeks  v.  Wray,  L.  E.  3  Q.  B.  212 ;  see  also  ¥oung  v.  Biggon,  6  M.  <fe 
W.  49 ;  Gibson  et  al  v.  Muskelt,  3  Scott.  N.  E.  429.  Three  days'  notice,  first  and 
last  inclusive,  is  really  only  one  day.  Two  days'  notice,  first  and  last  inclusive, 
is  not  one  day's  notice.     But  where  the  meaning  of  the  statute  is  plain,  however 
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day  on  which  the  Crown  offices  are  not  required  to  be  open,  (e)  in 
which  case  the  time  shall  be  reckoned  exclusively  of  the  last  day.  (/) 

16  7.  (jf)  Whenever  the  word  folio  is  used  in  any  rule  or  order,  it 
shall  be  deemed  to  mean  one  hundred  words,  (h) 

168.  (i)  In  all  cases  unprovided  for  by  statute  or  rule  of  Court,  the 
practice  as  it  existed  in  these  Courts  before  the  passing  of  the  Common 
Law  Procedure  Act,  1856,  shall  be  followed,  (j) 

FORMS  OF  PROCEEDINGS. 

169.  (J)  The  forms  of  proceedings  contained  in  the  schedule  an- 
nexed, marked  A,  may  be  used  in  the  cases  to  which  they  are  appli- 

unreasonable  it  may  be,  effect  must  be  given  to  it.  Monday  for  Monday  is  eight 
dayB'  notice  of  trial  under  the  C.  L.  P.  Act,  as  interpreted  by  section  342  of  the 
act:  Morell  v.  Wilmotl,  20  U.  C.  C.  P.  378. 

(e)  See  E.  G.  pr.  146,  and  notes  thereto. 

(/)  There  are  cases  which  show  that  where  a  party  who  has  a  certain  number 
of  days  to  do  an  act,  by  the  practice  of  the  court,  and  the  last  day  for  so  doing 
falls  on  a  holiday,  that  such  day  is  not  to  be  excluded  from  the  computation 
unless  the  offices  be  closed  on  that  day,  in  which  case  the  day  is  to  be  excluded : 
see  Baddeley  v.  Adams,  5  T.  R.  170 ;  Wilkinson  v.  Britton,  8  Dowl.  P.  C.  825 : 
Mesure  v.  Britten,  2  H.  Bl.  616;  Wheeler  v.  Green,  7  Dowl.  P.  C.  194;  Lewis  v. 
Color,  1  P.  &  F.  306;  Hughes  el  al  v.  Grffilhs,  13  C.  B.  N.S.  324;  Mumford  v. 
Hitchcocks,  14  C.  B.  N.S.  365;  Morris  v.  Barrett,  7  C.  B  N.S.  139;  Regina  v. 
The  Justices  of  Middlesex,  7  Jur.  396 ;  Bowberry  v.  Morgan,  9  Ex.  730 ;  Connelly  v. 
Bremner,  L.  R.  1  C.  P.  557 ;  Mayer  y.  Harding,  L.  R.  2  Q.  B.  410.  But  there 
are  cases  quite  inconsistent  with  this  position :  see  Evans  v.  Jones,  2  B.  &.  S. 
45;  Flower  v.  Bright,  2  Johns.  &  H.  590;  Peacock  v.  The  Queen,  4  C.  B  N.S. 
264 ;  Woodhouse  v.  Woods  et  al,  29  L.  J.  M.  C.  149 ;  Pennell  v.  The  Uxbridge 
Churchwardens,  31  L.  J.  M.  C.  92;  Moore  v.  The  Grand  Trunk  Railway  Co. 
2  Prac.  R.  227;  Cameron  v.  Cameron,  lb.  259.  The  rule  here  annotated  so  far 
as  time  under  the  rule  is  concerned,  has  removed  all  doubt  by  declaring  that  if 
the  last  day  "  shall  happen  to  fall  on  any  day  on  which  the  crown  offices  are  not 
required  to  be  open,  the  time  shall  be  reckoned  exclusively  of  the  last  day." 

(g)  This  rule  appears  to  be  original. 

(A)  In  England,  for  many  purposes,  a  folio  means  seventy-five  words. 

(•'}  This  rule  appears  to  be  original. 

(J)  This  is  a  very  important  rule.  So  far  as  it  operates  at  all,  it  qualifies  the 
rule  which  orders  that  "  all  existing  rules  of  practice  in  either  of  the  said  courts 
in  regard  to  civil  actions,  save  and  except  as  regards  any  step  or  proceeding 
taken  before  these  rules  come  into  force,  shall  be,  from  and  after  the  first  day  of 
Trinity  term,  1856,  annulled:"  R.  G.  pr.  1.  .The  object  of  the  present  rule  is  to 
render  the  practice  of  the  Queen's  Bench  in  England  still  applicable  to  this  Pro- 
vince in  cases  otherwise  unprovided  for.  When  the  English  courts  differ  as  to 
the  practice,  it  is  proper  to  follow  the  practice  of  the  Queen's  Bench  in  prefer- 
ence to  that  of  the  other  courts:  see  Gill  v.  Hodgson,  1  Prac.  R.  381. 

(I)  Taken  from  the  rule  which  follows  Eng.  R.  G.  No.  176  of  H.  T.  1853,  but 
which  itself  bears  no  distinct  number. 
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cable,  with  such  alterations  as  the  nature  of  the  action,  the  description 
of  the  Court,  the  character  of  the  parties,  or  the  circumstances  of  the 
case  may  render  necessary;  (m)  but  any  variance  therefrom,  not  being 
in  matter  of  substance,  shall  not  affect  their  regularity,  (n) 

17©.  (o)  From  and  after  the  last  day  of  this  term,  (p)  thetables  of 
costs  in  civil  actions  in  the  Courts  of  Queen's  Bench  and  Common 
Pleas  shall  be  rescinded,  (q~)  and  the  costs  set  down  in  the  schedule 
annexed,  marked  B,  shall  be  those  allowed  in  taxation. 

(m)  In  cases  to  which  the  forms  do  not  apply,  other  forms  may  be  framed  by 
analogy:  see  Smith  v.  Wedderburne,  4  D.  <fc  L.  296. 

(n)  This  would  seem  to  order  that  no  variance,  "  not  being  in  matter  of  sub- 
stance," shall  be  a  ground  for  setting  aside  the  particular  proceeding  for  irregu- 
larity. 

(o)  This  rule  is  original. 

(p)  Trinity  term,  1856. 

(?)  This  seems  to  apply  to  rules  E.  T.  11  Geo.  IV.  and  T.T.  1  Win.  IV.  as  to 
costs  allowed  to  attorneys  and  counsel.  Rules  T.  T.  7  Wm.  IV.  and  37  H.  T. 
13  Vic.  as  to  costs  in  chambers  and  to  the  clerk  in  chambers.  Rule  M.  T.  3  Vic. 
as  to  fees  to  the  clerks  of  the  crown  and  pleas.  Rule  H.  T.  10  Vic.  as  to  costs 
to  sheriffs.  Rules  T.  T.  5  Wm.  IV.  and  H.  T.  12  Vic.  as  to  fees  to  coroners. 
Rule  E  T.  2  Geo.  IV.  as  to  fees  to  criers.  Rule  T.  T.  5  Wm.  IV.  as  to  fees  to 
witnesses — for  all  of  which  provision  is  made  by  the  schedule  B,  to  which  refe- 
rence is  made. 
45 


KEGUL^  GENEKALES  AS  TO  PLEADING, 

MADE  BY 'THE  JUDGES  IN  PURSUANCE  OF 

THE  COMMON  LAW  PROCEDURE  ACT,  1856.  (s) 


TRINITY  TERM,  20  VIC. 

Whereas,  under  the  authority  of  the  Statute  of  Upper  Canada, 
7  Wm.  IV.  chap.  3,  the  Judges  of  the  Court  of  Queen's  Bench  in 
Upper  Canada  made  certain  rules,  orders,  and  regulations  as  to  the 
mode  of  pleading  and  other  matters,  which,  by  a  statute  passed. in  the 
sixth  year  of  Her  Majesty's  reign,  chaptered  19,  were  confirmed,  (i) 

And  whereas  it  is  provided  by  the  Common  Law  Procedure  Act, 
1856,  (w)  among  other  things,  that  it  shall  be  lawful  for  the  Judges  of 
the  Superior  Courts  of  Common  Law  in  Upper  Canada,  or  any  four  or 
more  of  them,  of  whom  the  Chief  Justices  shall  be  two,  by  any  rule  or 
order  to  be  from  time  to  time  by  them  made  in  term  or  vacation,  at 
any  time  within  five  years  after  the  Common  Law  Procedure  Act, 
1856,  shall  come  into  force,  to  make  such  further  alterations  in  the 
time  and  mode  of  pleading,  and  of  entering  and  transcribing  pleadings, 
judgments,  and  other  proceedings  in  actions  at  law,  and  in  the  time 
and  manner  of  objecting  to  errors  in  pleadings  and  other  proceedings; 
and  in  the  mode  of  verifying  pleas  and  obtaining  final  judgment  with- 

(s)  The  powers  conferred  upon  "the  jndges  of  the  superior  courts  of  common 
law,  or  any  four  of  them,  of  whom  the  chief  justices  shall  be  two,"  by  the  C.  L. 
P.  Act,  1856,  were  to  frame  rules  of  practice  and  pleading:  section  313.  See  ss. 
333,  334,  of  the  present  C  L.  P.  Act.  The  foregoing  rules,  numbering  170,  are 
those  which  relate  to  practice.  The  following,  numbering  23,  are  those  which 
relate  to  pleading.  The  rules  as  to  pleading  are,  like  the  rules  as  to  practice,  for 
the  most  part  taken  from  the  English  Regulm  Generates  of  Hilary  and  Trinity 
Term,  1853. 

(0  The  rules  to  which  reference  is  here  made  are  those  of  Easter  Term,  1842' 
framed  by  the  judges  under  and  pursuant  to  Statute  7  Wm.  IV.  cap.  3,  s.  1.  To 
make  them  of  binding  effect  the  statute  contained  a  provision  that  they  should  be 
laid  before  the  legislature  "if  they  (the  legislature)  shall  be  then  sitting,  imme- 
diately upon,  the  making  of  the  same,  or  if  the  legislature  be  not  then  sitting, 
then  within  five  days  after  the  next  meeting  thereof."  The  legislature  were  not 
sitting  when  the  rules  were  made ;  and  when  the  legisiature  did  sit  the  rules 
were  not  laid  before  them  within  five  days.  To  confirm  the  rules,  notwith- 
standing this  objection,  the  Statute  6  Vic.  cap.  19,  was  passed. 

(u)  Section  313 :  now  C.  L.  P.  Act,  ss.  333,  334. 
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■out  trial  in  certain  cases,  as  to  them  may  seem  expedient,  anything  in 
the  said  Act  to  the  contrary  notwithstanding  :  and  that  all  such  rules, 
orders,  or  regulations,  shall  be  laid  before  both  Houses  of  the  Parlia 
ment  of  this  Province,  if  Parliament  be  then  sitting,  immediately  upon 
making  the  same;  or  if.  Parliament  be  not  sitting,  then  within  twenty 
days  after  the  next  meeting  thereof;  and  that  no  such  rule,  order,  or 
regulation  shall  have  effect  until  three  months  after  the  same  shall  have 
been  so  laid  before  both  Houses  of  Parliament;  and  any  rule,  order, 
or  regulation,  so  made  shall,  from  and  after  such  time  as  aforesaid,  be 
binding  and  obligatory  on  the  said  courts  and  on  all  courts  of  error 
and  appeal  in  this  Province  into  which  the  judgment  of  the  said  court, 
or  either  of  them  shall  be  removed,  and  be  of  like  force  and  effect  as 
if  the  provision  contained  therein  had  been  expressly  enacted  by  the 
Parliament  of  this  Province  :  (c)  Provided  that  the  Governor  of  this 
Province  by  proclamation,  or  either  House  of  Parliament  by  any  reso- 
lution at  any  time,  within  three  months  next  after  such  rules,  orders, 
or  regulations  shall  have  been  laid  before  Parliament,  may  suspend  the 
whole  or  any  part  of  such  rules,  orders,  or  regulations. 

And  whereas  it  is  expedient,  for  the  effectual  execution  of  the  said 
Common  Law  Procedure  Act,  1856,  that  the  said  rules,  orders,  and 
regulations  respectively  made  in  pursuance  of  the  said  Act  of  the  Par- 
liament of  Upper  Canada  should  be  repealed,  and  that  other  rules, 
orders,  and  regulations  should  be  framed  in  lieu  thereof,  (e) 

It  is  therefore  Ordered,  that  from  and  'after  the  first  day  of 
Easter  term  next  inclusive,  (/)  unless  Parliament  shall  in  the  mean- 
time otherwise  enact,  the  said  rules,  orders,  and  regulations,  made  in 
pursuance  of  the  said  Act  of  Upper  Canada,  shall  be  and  the  same  are 
hereby  repealed ;  (<?)  excepting  so  far  as  the  same  or  any  of  them  are 
necessary  or  applicable  to  any  pleadings,  proceedings,  or  other  matters 

(c)  The  English  general  rnles  of  H.  T.  1853,  were  not  laid  before  Parliament, 
«3  was  the  case  with  those  of  T.  T.  1853,  which  were  promulgated  under 
section  223  of  the  C.  L  P.  Act  The  latter  rules,  therefore,  have  the  force  and 
effect  of  an  act  of  parliament :  per  Willes,  in  argument  of  Rowberry  v.  Morgan, 
9  Ex.  731. 

(c)  The  Statute  of  TFm.  IV.  only  authorised  the  judges  to  make  alterations  in 
"  the  mode  of  pleading,  &c  :"  1  Wm.  IV.  cap.  3,  a.  1 ;  but  the  C.  L.  P.  Act, 
1856,  authorised  alterations  in  "  the  time  and  mode  of  pleading,  <fec. :"  section 
313,  now  C.  L.  P.  Act.  section  334. 

(/)  E.  T.  1857. 

(g)  Parliament  did  not  "  otherwise  enact,"  so  that  the  rules  of  E.  T.  1842,  are 
repealed,  and  those  iere  annotated  substituted. 
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to  which  they  relate,  had  or  taken  previous  to  the  said  first  day  of 
Easter  term  next,  (k~)  and  the  following  rules,  orders,  atfd  regulations- 
stall  be  in  force,  that  is  to  say  : 

1.  Q")  Except  as  hereinafter  provided,,  several  counts  on  the  same- 
cause  of  action,  (k)  shall  not  be  allowed,  (7)  and  any  count  or  eounts- 

(A)  E.  T.  18'SV. 

(/)  Taken  from  Eng.  R.  Gf.  pt  No.  1  of  T.  T.  1853,  the  origin  of  which  was  Eng. 
B.  G.  No.  5  of  H.  T.  4  Wm  IV. :  JervisN.  R.  116;  with  which  our  old  R.  Q.  B, 
No.  32  of  E.  T.  6  Vic.  Cam.  R.  38  in  part  corresponded. 

(k)  Several  eonnts,  though  in  certain  cases  allowable,  when  "  on  the  same- 
cause  of  action  shall  not  be  allowed."  It  is  not  a  correct  test  to  ascertain  that 
nothing  can  be  recovered1  tinder  one  set  of  eounts  which  cannot  be  recovered! 
under  another:  see  Gilbert  v.  Sates, ;  2  D.  &  L.  227;  Bulmer  v.  Bousfield,  9  Q. 
B.  986 ;  nor  can  particulars  of  demand  be  taken  into  consideration  as  affording 
any  test:  see  Gaheon  v.  Burford,  13  M  <fe  W.  136;  Gilbert  v.  Bales,  2  D.  & 
L.  227;  Williams  et  al  v.  Vines  et  al,  6  Q  B.  355;  Bulmer  v.  Bousfield,  9  Q. 
B.  986.  The  true  criterion  would  appear  to  be  this:  Are  the  counts  different 
on  the  face  of  them  ?  >  Can  it  be  said  by  looking  at  them,  that  the  same  evidence- 
wiH  apply  indifferently  to  either  count?  Gilbert  v.  Bales,  2  D.  &  L.  227; 
Ramsden  v.  Gray  et  al,  7  C.  B.  961.  It  may,  however,  be  shown  by  affidavit 
or  otherwise  that  the  counts,  though  apparently  for  the  same  cause  of  action,, 
are  not  so  in  fact :  Dewar  et  al  v.  Stvabey  et  al,  1  G.  &  D.  397.  Two  counts- 
upon  the  same  agreement,  framed  for  the  purpose  of  removing  the  difficulty  as- 
to  its  legal  effect,  not  allowed:  Smith  v.  Thompson,  5  C.  B.  486.  So  two  counts- 
upon  the  same  contract,  one  count  alleging  the  defendant  to  be  jointly  liable 
with  arother,  and  a  second  count  charging  him  alone;  not  allowed :  Chotmondeley< 
v.  Payne  et  al,  4  Scott,  418.  Two  counts,  the  one  charging  defendant  as  prin- 
cipal and  the  other  as  agent ;  not  allowed :  Boy  v.  Bristow,  5  Dowl.  P.  C.  452. 
Different  modes  of  stating  the  consideration  for  the  same  promise  or  grant, 
not  allowed :  Jenkins  v.  Treloar,  4  Dowl.  P.  C.  690.  Separate  eounts  on  express 
and  implied  contracts  allowed  only  if  they  differ  one  from  another:  Steill  v. 
Sturry,  3  Dowl.  P.  C.  133;  Jenkins  v.  Treloar,  4  Dowl.  P.  C.  690;  Currie  v. 
Almond,  5  Bing.  N.  C.  224;  Temperley  v.  Brown,  1,  Dowl.  N.S.  310;  Arden  v. 
Pullen,  lb.  612 ;  Thornton  v.  Whitehead,  4  Dowl.  P.  C.  747 ;  Vavghan  v.  Glenn 
et  al,  8  Dowl.  P.  C.  396 ;  Boare  v.  Lee.  5  D.  &  L.  765 ;  Grissell  v.  James,  4  C.  B. 
768 ;  Ramsden  v.  Gray  et  al,  7  C.  B.  961.  Where  there  are  different  contracts, 
though  in  respect  of  one  and  the  same  transaction,  a  count  allowed  upon  each : 
James  v.  Bourne  et  al,  4  Bing.  N.  C.  420;  Williams  et  al  v.Vines,  1  D.  &  L.  710. 
So  the  plaintiff  may  declare  upon  a  bill  of  exchange  and  also  on  the  original  con- 
sideration for  the  bill :  Pat.  MacN.  <fc  M.  Prac.  141.  Counts  in  detinue  and  trover 
for  the  same  cause  of  action  not  allowed:  Mockfordv.  Taylor,  19  C.  B.  N.S.  209. 
Where  a  contract  had  been  altered  a  count  was  allowed  on  the  original  contract 
and  another  on  the  contract  as  altered :  Bemming  v.  Trenery  et  al,  9  A.  &  E.  926 ; 
Bernod  v.  Wilkin  et  al,  1 1  Q.  B.  1.  So  several  counts  allowed  on  bills  of  exchange, 
stating  the  liability  in  different  forms :  Gilbert  v.  Bales,  2  D.  <fc  L.  227.  So  a 
count  for  a  breach  of  warranty  on  the  sale  of  a  horse,  and  a  count  for  the  price, 
as  money  had  and  received :  Cahoon  v.  Burford,  2  D.  &  L.  234.  So  a  common 
count  and  a  special  count,  for  work  done:  Bulmer  v.  Bousfield,  9  Q  B.  686.  S» 
a  special  count  and  a  common  count  for  money  paid :  Simpson  v.  Rand.  1  Ex.  688. 
So  a  count  for  double  rent  and  a  count  for  use  and  occupation :  Thornton  v. 
Whitehead,  4  Dowl.  P.  C.  747;  Lawrence  v.  Stephens,  3  Dowl  P.  C.  777.  So  a 
count  in  detinue  for  a  note  with  a  count  for  the  amount  of  it :  Kirkpairick  v. 


E.  1.]  TRINITY  TERM,   18.56.  V09 

osed  in  violation  of  this  rule  (m)  may,  on  the  application  of  the  party  (n) 
objecting,  within  a  reasonable  time,  or  before  an  order  made  for  time 
io  plead,  (o)  he  struck  out  or  amended  by  the  Court  or  a  Judge  (p)  on 
sueh  terms  as  to  costs  or  otherwise  as  such  Court  or  Judge  may  think 

fit.  c? ) 

The  Bank  of  England,  8  Dowl.  P.  C.  881.;  Gilbert  v.  Hales,  %  D.  &  L.  227, 
Different  statements  of  the  contract  of  a  carrier  allowed  on  different  counts: 
James  et  al  v.  Bourne  et  al,  6  Dowl.  P.  C.  603.  So  different  statements  on 
•different  counts  in  regard  to  the  defendant's  duty  as  to  a  vessel  hired  to  Mm 
by  the  plaintiff:  Bleaden  v.  Rupatlo,  9  Dowl.  P.  C.  857.  Trover  for  a  boiler, 
■with  a  special  count  allowed :   Weeton  et  al  v.  Woodcock  et  al,  1  DowL  P.  C.  384. 

(I)  "Shall  not  be  allowed"  {in  taxation  of  costs).  The  words  in  italics  wore 
in  our  old  rule  Q.  B.  No.  32  of  E.  T.  5  Vic. ;  Cam.  R.  88 ;  the  consequence  of 
which  was  that  the  only  penalty  for  using  several  counts  in  violation  of  the  rule 
was  the  loss  of  costs :  Johnson  v.  Hunter,  1  XT.  C.  Q.  B.  280.  These  words  hav- 
ing been  omitted  from  the  rule  here  annotated,  the  penalty  is  now  in  this  Pro- 
vince the  same  as  in  England,  viz.  the  .counts  improperly  pleaded  may  be  struck 
out. 

(™)  It  is  not  usual  for  the  court  to  construe  these  rules  very  strictly.  Counts 
in  the  same  cause  of  action  are  allowed  whenever  necessary  for  determining  the 
real  question  in  controversy  between  the  parties  on  the  merits :  see  Cahoon  v. 
Burford,  13  M.  <fc  W.  136;  Gilbert  v.  Hales,  2D.  &  L.  227;  Dewar  et  al  v. 
Swabey  et  al,  11  A.  &  E.  9J.8;  Chapman  v.  King  et  al,  16  L.  3.  Ex.  15;  see 
R.  G.  pi.  2.     There  is  still  the  penalty  as  to  costs :  see  E.  G.  pi  3. 

(n)  The  application  should  in  the  first  instance  be  made  to  a  judge  in  cham- 
bers, and  the  order  if  obtained  be  drawn  up  on  reading  the  declaration  and  affi- 
davits filed:  Roy  v.  Bristow,  5  Dowl.  P.  C.  452 ;  Daniels  v.  Lewis,  1  Dowl.  N.S. 
844;  The  South  Eastern  Railway  Co.  v.  Sprott,  8  Dowl.  P.  C.  493;  The  South 
Eastern  Railway  Co.  v.  Barnes.  4  Jur.  1185.  From  the  decision  of  the  judge  in 
chambers  an  appeal  may  be  made  to  the  court  in  term:    Jenkins  v.  Treloar, 

4  Dowl.  P.  C.  690;  Johnstone  v.  Knowles,  1  Dowl.  N.S.  30;  Grisseil  et  al  v. 
James,  4  C.  B.  768;  Slack  v.  Clifton,  8  Q.  B.  624;  Chapman  v.  King  et  al, 
16  L.  J.  Ex.  15.  When  an  order  has  been  made  the  application  should  be 
to  rescind  it:  The  South  Eastern  Railway  Co.  v.  Sprot,  8  DowL  P..C.  493. 
Although  no  application  be  made  to  strike  out  coants  pleaded  in  violation  of 
this  rule,  plaintiff  may  ultimately  have  to  pay  the  costs  incident  to  such 
counts :  B.  G.  pi.  3.  Generally  if  there  be  several  counts  on  the  same  cause 
of  action,  plaintiff  will  be  entitled  to  a  verdict  on  one  count  only:  Ward  v. 
Bell,  1  CAM.  848;  Holford  v.  Bunnett,  1  M.  &  W.  348 ;  Deere  v.  Ivey,  4  Q. 
B.  379. 

(o)  The  application  should ras  a  general  rale  be  made  before  plea  pleaded:  see 
Wilhns  v.  J'erry,  Temp.  Hardw.  129. 

(p)  The  .application  Bhould,  when  possible,  be  made  in  the  first  instance  to  a 
judge :  Ward  v.  Graystock,  4  Dowl.  P.  C.  717 ;  see  also  Morse  v.  Appttley,  6  M.<ft 
W  145.  The  party  dissatisfied  with  the  order  may  appeal  to  the  court :  Dewar 
et  al  v.  Swabey  et  al,  11  A.  <fe  R  917;  Griffith  v.  Selby,  9  Ex.  S93.  So  where 
the  judge  refuses  to  make  an  ordor  striking  -OHt  a  count  application  may  be 
made  to  the  court :   Grisseil  el  al  v.  James,  -,4  0.  B.  ?68 ;  but  see  Slack  y.  Clifton, 

5  Q.  B.  624. 

Iq)  Court  or  Judge.    Relative  powers:  see  Bote  w  to  section  48,  C.  L.  P.  Act. 
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S.  (r)  Several  pleas,  replications  or  subsequent  pleadings,  or  several 
avowries  or  cognizances  founded  on  the  same  ground  of  answer  or 
defence,  (*)  shall  not  be  allowed,  («)  provided  that  on  application  to 
the  Court  or  a  Judge  (w)  top  strike  out  any  count,  (v~)  or  on  an  objection 
taken  before  the  Judge  (w)  on  a  summons  to  plead  several  matters  to 
the  allowance  of  several  pleas,  replications  or  subsequent  pleadings, 
avowries  or  cognizances,  on  the  ground  of  such  counts  or  other  plead- 
ings being  in  violation  of  this  rule,  (x)  the  Court  or  Judge  (y)  may- 
allow  such  counts  on  the  same  cause  of  action,  or  such  pleas,  replications 
or  subsequent  pleadings,  or  such  avowries  or  cognizances  founded  on 
the  same  ground  of  answer  or  defence  as  may  appear  to  such  Court  or 
Judge  to  be  proper  for  determining  the  real  question  in  controversy 
between  the  parties,  on  its  merits,  (z)  subject  to  such  terms  as  to  costs 
and  otherwise  as  the  Court  or  a  Judge  may  think  fit.  (a) 

3.  (V)  When  no  such  rule  or  order  has  been  made  as  to  costs  (c)  by 
the  Court  or  Judge,  and  on  the  trial  there  is  more  than  one  count,  (dy 

(r)  Taken  from  Eng.  R.  G.  pi.  No.  2  of  H.  T.  1853,  the  origin  of  which  was  Eng-. 
E.  G.  Noa.  5  and  6  of  H.  T.  4  Wm.  IV. :  Jervia  N.  R.  116,  120 ;  with  the  former 
of  which  our  old  R.  Q.  B.  No.  33  of  E.  T.  6  Vic:  Cam.  R.  40;  in  part  corres- 
ponded. 

(s)  See  note  e  to  section  110,  C.  L.  P.  Act. 

(()  It  has  been  held  that  a  special  replication  may  be  allowed  together  with  a 
general  traverse  of  the  plea,  though  it  do  not  raise  a  distinct  defence,  where  the 
special  replication  enables  the  parties  to-  raise  by  demurrer  the  substantial  ques- 
tion to  be  decided  in  the  cause :  Williams  v.  The  African  Steam  Navigation  Co. 
1  H.  &  N.  19. 

(u)  Court  or  a  Judge :  see  note  w  to  section  48,  C.  L.  P.  Act. 

(y)  Under  the  preceding  rule. 

(w)  The  judge:  see  note  e  to  section  110  C.  L.  P.  Act. 

(x)  A  pleading  may  also  be  struck  out  when  calculated  to  embarrass,  (fcc. : 
see  section  119,  C.  L.  P.  Act. 

(y)  See  note  w  to  section  48,  C.  L.  P.  Act. 

(z)  See  note  m  on  preceding  page. 

(a)  When  a  rule  is  made  absolute  to  strike  out  or  amend  a  pleading  as  framed 
to  prejudice  the  fair  trial  of  the  action,  the  party  obtaining  it  gets  costs  as  costs 
in  the  cause :  Barnes  v.  Hay  ward,  1  H.  <fe  Jf.  242.  If  when  cause  is  shown  the 
rule  be  varied,  the  party  does  not  get  costs  unless  the  rule  expressly  give  them 
to  him:  lb. 

(6)  Taken,  from  Eng.  R.  G.  pi.  No.  3  of  H.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  No.  1  of  H.  T.  4  "Wm.  IV. :  Jervis  N.  R.  121. 

(c)  t.  e.  Under  the  preceding  rule. 

(<Z)  The  general  issue,  if  pleaded  to  several  counts,  raises  a  distinct  issue  on 
each  count:  Cox  v.  Thomason,  1  Dowl.  P.  C.  572;  Knight  v.  Brown,  /*.  730. 
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plea,  replication  or  subsequent  pleading,  avowry  or  cognizance  on  the 
record,  (e)  founded  on  the  same  cause  of  action  or  ground  of  answer  or 
defence,  (/)  and  the  Judge  or  presiding  officer  before  whom  the  cause 
is  tried  shall  at  the  trial  certify  to  that  effect  on  the  record,  (</)  the 
party  so  pleading  shall  be  liable  to  the  opposite  party  for  all  costs  occa- 
sioned by  such  count,  plea  or  other  pleading,  in  respect  of  which  he 
has  failed  to  establish  a  distinct  cause  of  action,  or  distinct  ground  of 
answer  or  defence,  (K)  including  the  costs  of  the  evidence,,  as  well  as 
those  of  the  pleading,  (i) 

4.  (j")  The  name  of  the  county  shall  in  all  cases  be  stated  in  the 

So  if  there  be  several  closes  mentioned  by  abuttals  in  one  count  in  trespass, 
the  allegation  is  divisible,  and  the  defendant  is  entitled  to  costs  as  to  those 
closes,. of  the  breaking  of  which  he  is  not  guilty:  Phythian  v.  While  et  al,  1  M. 
&  W.  216.  So  if  there  be  one  count  for  a  libel  with  several  inuendoes,  the 
defendant  will  be  entitled  to  the  costs  incurred  by  disproving  the  inuendoes  nega- 
tived by  the  jury,  though  the  plaintiff  succeed  upon  some :  Prudhomme  v.  Fraser, 
2  A.  &  E.  645. 

(«)  The  costs  of  several  pleas  were,  before  the  English  rule  of  Wm.  IV.  regu- 
lated by  the  Statute  4  Anne,  cap.  16:  Carlwright  v.  Cook,  1  Dowl  P.  C.  529; 
Vallance  v.  Evans,  1  C.  &  M.  856 ;  Hart  v.  Cutbush,  2  Dowl.  P.  G.  456 ;  Bird  v 
Higginson,  5  A.  &  E.  83:  Spencer  v.  Mamerton,  4  A.  <fe  E.  413;  Middleton  v. 
Mucklow,  10  Bing.  401.  That  rule  was  held  to  apply  to  actions  commenced 
before  it  came  into  operation :  Allenby  v.  Proudlock  et  al,  4  A.  ife  E.  326.  And  it 
was  also  held  to  apply  when  the  cause  was  referred  to  an  arbitrator  who  was  to 
certify :  Woof  v.  Hooper,  4  Bing.  N .  C.  449.  It  is  farther  provided  that  "  the 
costs  of  any  issue  either  of  fact  or  of  law  shall  follow  the  finding  or  judgment 
on  such  issue,  and  be  adjudged  to  the  successful  party,  whatever  may  be  the 
result  of  the  other  issue  or  issues :"  see  section  110  C.  L.  P.  Act.  A  perusal  of 
the  notes  to  that  section  will  throw  additional  light  upon  the  meaning  of  the 
rule  now  under  consideration. 

(/)  See  note  e  to  section  110  C.  L.  P.  Act. 

(g)  A  party  pleading  in  violation  of  this  rule  is  only  deprived  of  costs,  and 
that  only  when  the  judge  certifies.  A  party  pleading  in  violation  of  New  Rules 
1  or  12  is  subject  to  have  his  pleadings  struck  out  or  amended  upon  an  interlo- 
cutory application.  But  under  the  Statute  of  Anne,  taken  in  connection  with 
section  110  of  C.  L.  P.  Act,  the  costs  upon  an  issue  follow  the  finding  upon  that 
issue,  whatever  be  the  result  of  the  other  issue  or  issues,  and  this  without  the 
judge's  certificate. 

(h)  The  rule  is  inconvenient  in  this  respect  that  each  party  has  a  right/o  the 
opinion  of  the  jury  on  each  issue,  though  upon  one  or  more  of  the  issues  the 
result  of  the  cause  may  be  certain :  Rex  v.  Johnson,  5  A.  <fc  E.  4S8 ;  but  see 
Duckworth  v.  Harrison,  4  M.  &  W.  432. 

(i)  In  allowing  the  costs  of  witnesses  the  clerk  exercises  a  discretion  whether 
the  witnesses  were  called  solely  to  prove  that  issue  upon  which  the  party  suc- 
ceeded :  Eades  v.  Everatt  et  al,  3  Dowl.  P.  C.  687 ;  Crowther  v.  Elviett,  4  M.  <fe 
W.  11. 

Ij )  Taken  from  Eng.  B.  G.  pL  No.  4  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  B.  G.  No.  8  of  T.  T.  4  Wm.  IV.  Jervis  N.  E.  122,  with  which  our  old  Rule 
Q.  B.  No.  31  of  E.  T.  6  Vic.  Cam.  B.  36  corresponded. 
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margin  of  a  declaration,  and  shall  be  taken  to  be  the  venue  intended 
by  the  plaintiff,  (Je)  and  no  venue  shall  be  stated  in  the  body  of  the 
declaration,  or  in  any  subsequent  pleading;  (I)  Provided  that  in  cases 
in  which  local  description  is  now  required,  such  local  description  shall 
be  given.  (»i) 

5.  (n)  In  all  actions  by  and  against  the  assignee  of  an  insolvent 
debtor,  (o)  or  against  executors  or  administrators,  or  persons  authorised 
by  Act  of  Parliament  to  sue  and  be  sued  as  nominal  parties,  (p)  the 
character  in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to 
sue  or  be  sued  shall  not  in  any  case  be  considered  as  in  issue  unless 
specially  denied,  (j) 

G-  (f)  In  all  actions  on  simple  contract,  except  as  hereinafter  ex- 
cepted, the  plea  of  non  assumpsit,  (s)  or  a  plea  traversing  the  contract 

(k)  The  meaning  of  this  rule  is  that  the  county  named  in  the  margin  shall 
be  the  place  where  the  plaintiff  intends  to  allege  that  the  matters  of  fact  took 
place.  If  it  is  immaterial  to  prove  that  those  facts  took  place  in  the  place  named 
as  the  venue,  they  need  not  be  proved,  but  if  material  they  must  be  proved : 
Eoydell  et  al  v.  Barkness,  4  ~D.  &  L.  181,  per  Maule,  J.  As  to  the  mode  of  Btating 
the  venue  in  the  margin  of  a  declaration :  see  Atkinson  v.  Hornby,  2  C.  <fe  K.  886 ; 
Thompson  v.  Hornby,  9  Q.  B.  978.  It  has  been  held  that  if  no  venue  be  stated 
when  necessary,  the  declaration  is  subject  to  demurrer :  Remington  v.  Tayler, 
1  Lutw.  235. 

(I)  See  Richardson  v.  Zocklin,  6  B.  <k  S.  V?V. 

(m)  See  note  n  to  section  7  C.  L.  P.  Act. 

(n)  Taken  from  Eng.  E.  G.  pi.  No.  5  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  B.  G.  No.  21  of  H.  T.  4  Wm.  IV. :  Jervis  N.  B.  125. 

(o)  In  trespass  for  taking  goods  the  defendants  in  England  justified  as  assig- 
nees of  a  bankrupt;  the  plaintiff  replied  that  the  goods  belonged  to  him:  the 
court  held  that  the  defendants  were  not  required  by  this  replication  to  prove 
the  bankruptcy  and  their  appointment :  Jones  v.  Brown  -et  al,  1  Bing.  N.  C.  484 ; 
see  also  Hernamann  v.  Barber,  2  C.  L.  Bep.  825. 

(p)  An  executor  or  administrator  may  be  called  updn  to  give  security  for 
costs  like  any  other  plaintiff :  Chamberlain  v.  Chamberlain,  1-DowL'P.  C.  366. 

(j)  To  understand  fully  the  effect  of  this  rule,  it  is  necessary  to  remember 
that  a  party  to  a  suit  by  taking  issue  on  one  or  more  traversable  allegations  in 
a  pleading,  in  effect  admits  all  others  not  traversed.  Thus  if  in  a  declaration  or 
other  pleading  either  party  be  alleged  to  be  an  executor,  administrator,  or  other 
person  suing  in  a  representative  capacity,  and  that  allegation  be  Hot  traversed, 
it  is  for  the  purpose  of  the  suit  admitted:  see  Jones  v.  Brown  et  al,  1  Bine.  N. 
C.  484. 

(»•)  Taken  from  Eng.  E.  6.  pi.  No.  6  of  T.  T.  1863,  the  origin  of  which  was 
Eng.  B.  G.  pi.  No.  1  of  H.  T.  4  Wm.  IV.  Jervis  N.  E.  126,  with  which  our  old 
Rule  Q.  B.  pi.  No.  1  of  E.  T.  1  Vic.  Cam.  E.  62  corresponded. 

(s)  The  plea  of  non  assumpsit  denies  the  express  contract  or  the  facts  from 
which  an  express  contract  is  implied.    Defendant  may  under  the  general  issue 
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or  agreement  alleged  in  the  declaration,  shall  operate  only  as  a  denial 
in  fact  of  the  express  contract,  promise  or  agreement  alleged,  or  of  the 
matters  of  fact  from  which  the  contract,  promise  or  agreement  may  be 
implied  by  law. 

Exempli  gratia :  —  In  an  action  on  a  warranty,  such  pleas  will 
operate  as  a  denial   of  the  fact  of  the   sale   and   warranty  having 

show  that  the  contract  was  made  not  with  the  plaintiff  but  with  another : 
Sutherland  v.  Pratt  et  al,  11  M.  &  W.  296;  a  misjoinder  of  plaintiffs:  Chanter  v. 
Leese  et  al,  4  M.  &  W.  295 ;  or  defendants :  Cooper  v.  Whitehouse  et  al,  6  C.  &  P. 
645  ;  Jackson  v.  Nunn  et  al,  4  Q.  B.  209 ;  though  not  the  nonjoinder  of  a  defen- 
dant :  Rice  v.  Bhute  et  al,  5  Burr.  2611 ;  Cocks  et  al  v.  Brewer  et  ux.  11  M.  &  W. 
61.    So  he  may  show  that  the  agreement  was  not  as  alleged :  Be  Pinna  v.  Polhill, 

8  C.  <fe  P.  78 ;  Bennion  v.  Davison  etal,3M.  &  W.  179;  Brind  v.  Dale,  2  M.  & 
W.  775 ;  Sharland  v.  Leif child,  4  C.  B.  529  ;  Williams  et  al  v.  Vines  et  al,  6  Q.  B. 
355 ;  Mounsey  et  al  v.  Perrott,  2  Ex.  622 ;  or  that  the  consideration  was  different 
from  that  alleged:  Raikes  et  al  v.  Todd,  1  P.  &  D.  138;  Lyatt  et  al  v.  Eiggins, 
4  Q.  B.  528 ;  Beech  v.  White,  12  A.  &  E.  670  ;  Sutherland  v.  Pratt  et  al,  11  M.  «fc 
W.  296;  Weedon  v.  Woodbridge,  13  Q.  B.  462;  hut  an  after  stipulation  by  which 
the  parties  agreed  to  vary  the  agreement,  must  be  specially  pleaded :  Heath  et  vX 
v.  Durant,  12  M.  &  W.  438.  So  defendant  may  show  under  this  plea  that  con- 
tract was  under  seal :  Weston  v.  Foster,  2  Bing.  N.  C.  693  ;  see  further  Edwards 
v.  Bates  et  al,  7  M.  &  G.  690.  But  a  defence  of  merger  must  be  specially 
pleaded :  Filmer  v.  Burnby,  !  31.  4  G.  529 ;  or  that  the  agreement,  though 
signed,  was  not  to  take  effect  till  the  happening  of  something  which  has  not 
happened :  Pym  v.  Campbell  et  al,  6  El.  <fe  B.  370 ;  The  lAverpool  Borough  Bank 
v.  Eccles  et  al,  4  H.  &  N.  139 ;  Furness  v.  Meek,  27  L.  3.  Ex.  34;  Boyd  v.  Hind, 

1  H.  &  N.  938.  So  defendant  may  show  that  the  plaintiff,  an  attorney,  agreed 
to  do  the  work  for  costs  out  of  pocket :  Jones  v.  Nanney,  1  M.  &  W.  333 ;  or  that 
goods  were  sold  subject  to  an  express  condition  not  complied  with :  Gardner  v. 
Alexander,  3  Dowl.  P.  C.  146 ;  Brind  v.  Dale,  2  M.  4  W.  775 ;  ffannuic  v.  Goldner, 
11  M.  &  W.  849 ;  see  also  Sieveking  et  al  v.  Dutton,  3  C.  B.  331 ;  or  that  a  machine 
sold  was  to  be  paid  for  only  if  itworked  well :  GrounseU  v.  Lamb,  1  51.  &  W.  352 ; 
Or  that  the  goods  delivered  were  not  such  as  were  ordered :   Cousins  v.  Paddon, 

2  C.  M.  &  R.  647.;  or  that  the  work  was  to  be  paid  for  only  if  it  were  suc- 
cessful: Hayselden  v.  Staff,  5  A.  &  E.  163 ;  or  that  the  contract  declared  on  is  in 
any  respect  different  from  that  which  in  truth  existed  between  the  parties : 
Morgan  et  al  v.  Pebrer,  3  Bing.  N.  C.  457 ;  Mounsey  et  al  v.  Perrott,  2  Ex.  522 ; 
or  any  other  qualification  or  condition  which  defeats  the  contract  as  sued  upon : 
Brind  v.  Dale,  2  M.  <fe  W.  775  ;  Nash  v.  Breeze,  11  M.  <fc  W.  362 ;  Sharland  v. 
Leifchild,  4  C.  B.  529 ;  Heath  et  al  v.  Durant,  12  M.  <fe  W.  438 ;  Smith  v.  Dixon, 
7  A.  <fe  E.  1 ;   Whittaker  et  al  v.  Mason,  2  Bing.  N.  C.  359 ;  Metzner  v.  Bolton, 

9  Ex.  518 ;  Kemble  v.  Mills,  1  M.  &  G.  757 ;  Weedon  v.  Woodbridge,  13  Q.  B.  462 ; 
Wallis  v.  Littell,  11  C.  B.  N.S.  369;  Yates  v.  Nash,  8  C.  B.  N.S.  581 ;  or  that 
there  was  no  sufficient  memorandum  in  writing  to  satisfy  the  Statute  of  Frauds: 
Buttemere  v.  Hayes,  5  M.  &  W.  456;  Leaf  et  alv.  Tuton,  10  M.  <fe  W.  393 ;  Reade 
v.  Lamb,  6  Ex.  130 ;  see  also  Johnson  et  al  v.  Dodgson,  2  M.  <fe  W.  653 ;  Elliott  v. 
Thomas  et  al,  3  M.  <fe  W.  170 ;  Eastwood  v.  Eenyon,  11  A.  &  E.  438 ;  Pricker  v. 
Thomlinson,  1  M.  &  G.  772 ;  or  Lord  Tenterden's  Act:  Turnley  v.  Macgregor, 
6  M.  &  G.  46. 

It  has  been  holden  that  a  partnership  may  be  given  in  evidence  under  the 
general  issue :  Worrall  v.  Grayson,  1M.4W.  166  ;  Payne  v.  Hales,  6M.4W. 
698  ;  or  the  fact  that  defendants  were  Only  competent  to  make  the  promise  under 
seal :  Frend  v.  Dennett,  4  C.  B.  N.S.  576. 
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been  (u)  given,  but  not  of  tbe  breach;  (v)  and  in  an  action  on  a 
policy  of  insurance,  of  the  subscription  of  the  alleged  policy  by  the 
defendant,  but  not  of  the  interest,  to  the  commencement  of  the  risk, 
of  the  loss,  or  of  the  alleged  compliance  with  warranties.  (w~) 

In  actions  against  carriers  and  others  bailees,  for  not  delivering  or 
not  keeping  goods  safe,  or  not  returning  them  on  request,  (x)  and  in 

(w)  The  words  "upon  the  alleged  consideration"  used  in  the  old  Pules  are 
here  omitted.  The  object  of  the  omission  is  not  manifest.  A  distinction  has 
hitherto  been  drawn  as  to  the  effect  of  non  assumpsit  upon  the  proof  of  a  consi- 
deration executed  and  one  executory.  In  all  cases  it  is  necessary  to  prove  the 
consideration  as  stated :  Wallis  et  al  v.  Broadbent  et  al,  2  H.  &  W.  40.  Where  it  is 
executed,  the  promise  results  from  the  performance  and  the  plea  of  non  assumpsit 
clearly  puts  in  issue  all  the  circumstances  necessary  to  raise  that  promise,  out 
only  those  material  for  that  purpose:  Wright  v,  Newton,  3  Scott,  595;  Bennionv. 
Davison  et  al,  3  M.  &  W.  1 79.  W.here  the  consideration  is  executory,  however, 
the  point  is  not  so  clear,  though  the  principle  is  when  considered  quite  as  intel- 
ligible :  Jervi8  N.  R.  127  n.  An  executory  consideration  imports  that  something 
is  to  be  done  by  the  plaintiff.  If  the  defendant  admit,  that,  relying  upon  that 
which  was  to  be  done  by  the  plaintiff  he  made  the  promise  and  did  not  fulfil  it, 
merely  because  the  plaintiff  did  not  or  could  not  keep  his  part  of  the  engage- 
ment, he  in  fact  admits  his  own  promise,  and  also  the  consideration  which 
induced  him  to  make  it,  or  in  other  words  confesses  and  should  avoid  it  by 
pleading  specially  the  ground  of  defence.  The  general  issue  merely  denies  that 
the  promise  was  made  for  the  consideration  stated :  lb.  For  instance,  where 
the  declaration  stated  that  the  plaintiff  was  the  composer  of  an  opera  and  had  a 
right  to  sell  it  as  such,  and  that  in  consideration  of  the  premises,  and  that  the 
plaintiff  would  sell  it  to  the  defendant,  he  promised,  <fcc,  it  was  held  that  under 
the  plea  of  non  assumpsit  the  defendant  could  not  dispute  that  the  plaintiff  was 
the  author  of  and  had  a  right  to  sell,  and  did  in  fact  sell  the  music  to  the  defen- 
dant :  DePinna  v.  Folhill,  8  C.  &  P.  78.  So  where  the  declaration  stated  that  P. 
had  agreed  to  grant  a  lease  to  the  plaintiff,  that  the  plaintiff  had  agreed  to 
grant  it  to  S.  upon  the  payment  of  a  sum  of  money,  that  S.  had  sold  his  interest 
to  the  defendant,  that  S.  had  not  paid  the  plaintiff,  and  that  in  consideration  of 
the  plaintiff  granting  lease  to  the  defendant,  the  defendant  promised,  &c.  It 
was  held  that  the  defendant  could  not  under  the  general  issue  show  that  the 
plaintiff  was  bound  to  grant  the  lease  to  the  defendant  without  payment  of  the 
money :  Passenger  v.  Brooks,  1  Scott,  560 ;  see  also  Gibson  v.  Harris,  8  C.  <fe 
P.  378. 

(v)  The  contract  only  and  not  the  breach'is  traversed  by  the  general  issue : 
Smith  v.  Parsons,  8  C.  &  P.  199 ;  Warre  et  al  v.  Calvert,  7  A.  &.  E.  143 ;  King  et 
al  v.  Walker,  2  H.  &  C.  384 ;  s.  c.  in  Error,  3  H.  &  C.  209 ;  see  also  Smart  v. 
Hyde,  8  M.  &  W.  723. 

{w)  Non  assumpsit  puts  in  issue  not  merely  the  subscription  to  the  policy  con- 
taining the  particular  terms  alleged,  but  to  a  policy  caused  to  be  made  by  the 
plaintiff,  and  containing  those  terms:  Sutherland  v.  Pratt  et  al,  11  M.  &  W.  314, 
per  Parke,  B. 

(x)  In  an  action  of  assumpsit  brought  to  recover  the  value  of  goods  delivered 
to  defendant  as  a  common  carrier  to  be  taken  care  of  and  safely  carried  by  him 
for  the  plaintiff,  but  which  were  lost  through  negligence,  a  plea  that  when  the 
defendant  received  the  goods  an  express  condition  and  agreement  was  made 
between  him  and  plaintiff,  that  the  plaintiff  should  accompany  the  cart  and 
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actions  against  agents  for  not  accounting,  such  pleas  will  operate  as  a 
denial  of  any  express  or  implied  contract  to  the  effect  alleged  in  the 
declaration,  but  not  of  the  breach,  (y) 

To  causes  of  action  to  which  the  plea  of  "  never  was  indebted"  is  appli- 
cable, as  provided  in  Schedule  B  (32)  of  the  Common  Law  Procedure 
Act,  1856,  and  to  those  of  a  like  nature,  the  plea  of  non  assumpsit 
shall  be  inadmissible ;  (z)  and  the  plea  of  "  never  was  indebted"  will 
operate  as  a  denial  of  those  matters  of  fact  from  which  the  liability  of 
the  defendant  arises,  (a)  exempli  gratia,  in  actions  for  goods  bargained 
and  sold,  (5)  or  sold  and  delivered,  (c)  the  plea  will  operate  as  a  denial 


watch  and  protect  the  goods  from  being  lost  or  stolen,  but  that  he  neglected  and 
refused  so  to  do,  by  reason  whereof  and  not  by  reason  of  any  negligence  of  the 
defendant  the  goods  were  lost.  Held  bad  as  amounting  to  the  general  issue : 
Brind  v.  Sale,  2  M.  &  W.  115. 

(y)  See  Benett  v.  The  Peninsular  and  Oriental  Steamboat  Co,  6  D.  &  L.  $81. 

(z)  In  all  actions  upon  bills  and  notes,  the  plea  of  "  non  assumpsit"  is  inad- 
missible :  R.  G.  pi.  1. 

(a)  It  seems  that  the  plea  of  "  never  indebted"  to  an  action  by  a  landlord 
against  a  tenant  for  not  giving  him  notice  that  he  had  been  served  with  a 
declaration  in  ejectment,  is  a  material  issue :  Lount  v.  Smith,  5  U.  C.  Q.  B.  302. 
Never  indebted  has  been  held  a  sufficient  plea  to  an  action  for  calls  by  a  com- 
pany incorporated  by  an  act  of  a  colonial  legislature :  The  Welland  Railway  Co. 
Y.  Blake,  6  H.  &  N.  410. 

(6)  Where  goods  are  sold  on  condition  that  if  they  are  not  paid  for  at  a  speci- 
fied time,  the  owner  may  re-sell  them  and  that  the  vendee  shall  be  answerable 
for  any  loss  on  such  re-sale,  such  sale  is  conditional  and  not  absolute :  Bamond 
et  al  v.  Davall,  9Q.B.  1030.  Therefore  if  the  vendee  do  not  pay  at  the  time 
and  the  vendor  re-sell,  he  cannot  maintain  assumpsit  for  goods  bargained  and 
sold,  or  sold  and  delivered :  lb.  It  has  been  held  that  the  defence  might  be 
raised  under  non  assumpsit :  lb.  But  now  that  nunquam  indebitatus  is  expressly 
made  applicable  to  counts  for  goods  bargained  and  sold,  <fec.  (C.  L.  P.  Act,  Sch. 
B.  No.  32),  and  being  such,  it  is  ordered  by  the  rule  under  consideration  that 
"non  assumpsit"  shall  be  inadmissible,  the  proper  plea  would  appear  to  be 
"nunquam  indebitatus.-"  lb.  Where  the  sale  was  on  credit  defendant  under 
never  indebted  may  show  that  the  credit  has  not  expired :  Broomfield  v.  Smith, 
1  M.  &  W.  542 ;  or  where  delivered  under  a  contract  of  barter :  Samson  v. 
Luke,  14  M.  &  W.  139  ;  Sheriff  v.  McCoy,  21  XJ.  C.  Q.  B.  59T ;  or  where  to  be 
paid  for  out  of  a  particular  fund  only:  Garey  v.  Pyke,  10  A.  ifc  E.  512  ;  or  that 
the  goods  were  sold  with  a  warranty  and  did  not  agree  with  it  and  were  of  no 
value  more  than  the  money  paid:  Bicken  v.  Neale,  1  M.  &  W.  556;  or  that  the 
goods  were  worthless :  Cousins  v.  Paddon,  2C.M.i  R.  547 ;  Dawson  v.  Collis 
et  al,  10  G.  B.  523. 

(c)  In  an  action  for  goods  sold  and  delivered  where  there  has  been  a  sale,  in 
point  of  fact  the  defendant  cannot  under  the  general  issue  show  that  the  plaintiff 
had  no  title  to  the  goods  at  the  time  of  sale :  Walker  v.  Mellor,  11  Q.  B.  478 ; 
nor  can  he  under  such  an  issue  insist  that  the  contract  of  sale  was  illegal  and 
void :  Fenwick  v.  Zaycock,  1  Q.  B.  414. 
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of  the  bargain  and  sale,  or  sale  and  delivery  in  point  of  fact ;-  (c?)  in 
the  like  action  for  money  had  and  received,  it  will  operate  as  a  denial 
both  of  the  receipt  of  money  and  the  existence  of  those  facts  which 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the 
plaintiff   (e) 


(rf)  Where  goods  are  sold  for  ready  money  arid  payment  is  made  accordingly, 
no  debt  arises,  and  such  payment  is  therefore  provable  under  the  general  issue : 
Bussey  v.  Barnett,  1  Dowl.  N.  S.  646 ;  Sicken  v.  Neale,  1  M.  <fe  W.  556 ;  Wood  et 
ux.  v.  Beltcher,  4  W.  R.  566 ;  but  see  Littlechild  v.  Banks,  7  Q.  B.  739 ;  Timmins 
•et  ux.  v.  Qibbins,  1-8  Q.B.  722.  So  where  a  transfer  -by  deed  is  the  consideration 
and  the  deed  itself  acknowledges  the  payment  of  the  consideration  money: 
Baker  v.  Heard,  5  Ex.  959.  So  where  there  was  an  antecedent  debt  which  was 
accepted  as  payment:  Smith  v.  Winter,  12  C.  B.  487  ;  Littlechild  v.  Banks,  7  Q. 
B.  739.  Quaere,  if  a  co-operative  association  only  authorized  to  buy  for  cash  can 
avoid  payment  under  the  general  issue  when  sued  for  goods  sold :  see  Fitzgerald 
et  al  v.  The  London  Go-operative  Association  (Limited),,  27  U.  C.  Q.  B.  605.  De- 
fendant may  under  this  plea  show  that  he  was  a  partner  with  .plaintiff:  Payne  v. 
Hales,  5M.AW.  598;  Brownv.  Tapscott,  6I.4W.  119;  Worrall  v.  Grayson, 
1M.4W.  166.       ' 

(c)  Iu  an  action  for  money  had  and  received,  defendant  may  -under  never  in- 
debted show  that  the  money  never  was  received  or  held  by  him  to  the  use  of 
the  plaintiff:  Mileham  v.  Micke,  3M.4W.  407;  Owen  v.  Challis,  6  C.  B.  115; 
Counland  v.  Challis,  2  Ex.  682 ;  or  may  show  either  that  he  received  no  money : 
Simms  v.  Denison,  28  U.  C.  Q.  B.323 ;  or  that  the  defendant  has  a  lien  upon  the 
money  received:  Williams  et  al  v.  Vines  et  al,  -6  Q,  B.335;  Brownriggetalv.  Eae, 
6  Ex.  489. 

In  an  action  for  money  paid,  defendant  may  show  under  never  indebted  either 
that  no  money  was  paid  or  that  the  payment  of  it  did  not  in  law  raise  a  request : 
Power  et  al  v.  Butcher,  10  B.  &  C.  829;  Stokes  et  al  v.  Lewis  etal,  1  T.  R.  20; 
Exall  v.  Partridge  etal,  8  T.  R.  308 ;  or  that  it  was  not  to  be  repaid  till  a  future 
time:  Maude  v.Meesham,  6  Dowl.  P.  C.  570;  or  paid  in  respect  of  transactions, 
which  gives  the  plaintiff  no  right  to  sue  for  it  in  a  court  of  law :  Morgan  et  al 
v.  Pebrer,  3  Bing.  N.C.  467 ;  Worrall  v.  Gray  son,  1  M.  &  W.  166 ;  Brown  v.  Tap- 
.matt,  6M.  &  W.  119, 

In  an  action  for  money  lent,  defendant  may  show  under  never  indebted  either 
that  no  money  was  lent,  or  if  lent,  that  the  loan  was  secured  by  deed:  Mathew 
v.  Blac'kmore,  1  H.  <fe  IS.  762;  Browne  v.  Price,  A  C.  B.  N.S.598;  contra  where 
the  deed  contains  no  covenant  (o  pay:   Fates  v.  Aston,  4Q.  B.  182. 

In  an  action  for  work  done,  defendant  may  show  under  never  indebted  either 
that  no  work  was  done  or  was  done  so  unskilfully  as  to  be  -valueless :  Hill  v. 
Allen,  2  M.  ifc  W.  283  ;  Hayselden  v.  Staff,  5  A.  <fc  E.  153 ;  Bracey  v.  Carter, 
12  A.  &  E.  373;  Symes-v..  Nipper,  lb.  3^7  n;  Long  v.  Orsi  et  al,  18  C.  B.  610; 
Lewis  v.  Samuel,  8  :Q.  B.  685 ;  Cox  v.  Leech,  1  C.  B.  N.S.  617 ;  that  it  was  done 
under  an  agreement  that  there  should  be  no  pay  for  it :  Jones  v.  Nanney,  1 M. 
&  W.  333  ;  Jones  v.  Reade,  5  Dowl.  P.  C.  216 ;  that  it  was  to  be  paid  for  other- 
wise than  in  money:  Collingbourne  v.  Manttll,  5  M.  &  W.  289;  Bracegirdle  v. 
Hicks,  9  Ex.361 ;  that  it  was  only  to  be  paid  on  certain  conditions  with  which  the 
plaintiff  has  inot  complied:  Morgan  v.  Birnie,  9  Bing.  672;  Milner  v.  Field,  5  Ex. 
829;  Grafton  etal  v.  The  Eastern ,  Counties  Railway  Co.  8  Ex.  699;  Batterbury 
v.  Vyse,  2  H.&  0.-42;  Russell  v.  Viscount  Sa  da  Bandeira,  13-C.  B.  N.S.  149;  . 
or  that  defendant  himself  did  a  portion  of  the  work:  Turnery.  Diaper,  2  M.<fc  G. 
241 ;  Newton  et  al  v.  Forster,  12  M.  <fc  W.  772. 
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7.  (/)  In  all  actions  upon  bills  of  exchange  and  promissory  notes, 
the  pleas  of  non  assumpsit  and  "  never  indebted "  shall  be  inadmis- 
sible. (</)  In  such  actions,  therefore,  a  plea  in  denial  must  traverse 
some  matter  of  fact,  exempli  gratia.  —  the  drawing  or  making,  or 
indorsing  or  accepting,  or  presenting,  or  notice  of  dishonour  of  the  bill 
or  note.  (A) 

In  an  action  on  an  account  stated,  defendant  may  show  under  never  indebted 
that  there  was  no  account  stated — that  the  statement  was  not  correct:  Thomas 
v.  Hawkes  et  al,  8  M,  4  W.  140;  Dails  v.  Lloyd  et  al,  12  Q.  B.  531 ;  that  it  was 
stated  in  respect  of  a  debt  for  which  defendant  was  in  no  way  liable :  Wells  v. 
Girling,  8  Taunt.  737;  Pierce  v.  Evans,  2  C.  M.  &  R.  294;  or  for  debt  for  which 
there  was  no  consideration:  Clarke  el  ux.  v.  Webb  et  al,  1  C.  M.  &  R.  29 ;  French 
v.  French,  2  M.  &  G,  644;  or  that  the  consideration  had  failed:  Jacobs  v.  Fisher, 
1  G.  B.  178;  Wilson  v.  Wilson,  14  C.  B.  616. 

(/)  Taken  from  Eng.  R.  G.  pi.  No.  1  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  pL  No.  1  of  H.  T.  4  Wra.  IV.  Jervis  N.  R.  128,  with  which  our  Rule 
Q.  B.  pi.  No.  1  of  E.  T.-  5  Vic.  Cam.  R.  54,  corresponded. 

(g)  This  rule  does  not  apply  where  the  bill  or  note  is  but  the  inducement  to 
the  promise ;  as  where  upon  a  note  given  to  a  testator  in  his  lifetime  the  pro- 
mise is  laid  to  the  executor  after  his  decease :  Timmis  et  al  v.  Piatt,  2  M.  &  W. 
720 ;  see  also  Donaldson  v.  Thompson,  6  M.  &  W.  316 ;  Roileston  v.  Dixon,  14  L.  J. 
Ex.  304.  Nor  does  it  apply  if  the  instrument  be  not  in  fact  a  bill  or  note, 
though  the  words  "  note  of  hand "  be  used  in  the  body  of  it :  Worley  v.  Har- 
rison et  al,  3  A.  &  E.  669.  On  the  other  hand,  though  the  declaration  profess  to 
proceed  on  some  other  ground,  if  the  cause  of  action  be  in  fact  a  bill  or  note,  the 
rule  will  apply,  and  the  pleadings  should  be  framed  accordingly :  Hay  et  al  v. 
Fisher,  2  M.  4  W.  722.  If  the  defendant  plead  the  general  issue  to  an  action 
on  a  bill  or  note,  the  plaintiff  may  sign  judgment:  Kelly  v.  Villebois,  3  Jur. 
1172 ;  Sewell  v.  Dale,  8  Dowl.  P.  C.  309 ;  Harvey  v.  Hamilton,  i  Ex.  43 ;  but  if 
he  do  not,  and  the  cause  go  to  trial,  it  may  be  tried :  Hay  et  al  v.  Fisher,  2  M. 
<fc  W.  722 ;  and  defendaot  may  avail  himself  of  any  defence  applicable  to  the 
extended  issue:  Finleyson  v.  Mackenzie,  3  Bing.  N.  C.  824;  but  see  Neale  v. 
Proctor,  2  C.  &  K.  456.  Where  in  assumpsit  on  a  bill  of  exchange  against  the 
acceptor  the  defendant  pleaded  non  assumpsit,  the  plaintiff  was  held  entitled  to 
a  verdict  without  calling  any  witnesses:  lb.  Where  to  an  action  on  a  bill  of 
exchange,  together  with  the  money  accounts,  the  defendant  pleads  non  assumpsit 
to  the  whole  declaration,  the  plaintiff  may  sign  judgment  as  to  the  count  on  the 
bill  and  enter  a  nolle  prosequi  as  to  the  other  counts:  Fraser  v.  Newton,  8  Dowl. 
P.  C.  773;  Eddison  v.  Pigram,  16  M.  &  W.  137.  Where  the  first  count  of  a 
declaration  was  on  a  bill  of  exchange,  and  the  second  on  an  account  stated,  and 
two  pleas  were  pleaded,  and  there  had  been  judgment  on  demurrer  for  the  plain- 
tiff on  the  plea  to  the  count  on  the  bill  and  issue  joined  on  the  other,  which  was 
not  a  plea  of  payment:  Held  that  upon  a  venire  tarn  ad  triandum  quam  ad  inqui- 
rendum et  unica  taxatio  it  was  not  necessary  to  produce  the  bill :  Lane  v.  Mullins, 
1  Dowl.  N.S.  562.  This  rule  does  not  prohibit  the  plea  of  the  general  issue  to  a 
count  on  a  bill  where  the  plea  is  given  by  statute:  Weeks  v.  Argent,  16  M.  & 
W  817.  Where  the  legal  effect  of  the.  instrument  is  disputed  it  may  be  conve- 
nient to  set  it  out  verbatim  in  the  plea,  leaving  the  plaintiff  to  demurrer :  see 
Yates  v.  Nash,  8  C.  B.  N.S.  581. 

(A)  The  effect  of  the  rule  is  to  compel  the  defendant  to  traverse  or  admit  each 
material  allegation  from  which  his  liability  arises :  Sibley  v.  Fisher,  7  A.  &  E.  444. 
In  an  action  by  an  indorsee  against  an  indorser  of  a  bill,  the  defendant  cannot 
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8.  (i)  In  every  species  of  actions  on  contract,  all  matters  in  confes- 
sion and  avoidance,  including  not  only  those  by  way  of  discharge,  but 
those  which  show  the  transaction  to  be  either  void  or  voidable  in  point 
of  law,  (j)  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded,  exempli  gratid, — infancy,  coverture,  release,  payment,  per- 
formance, illegality  of  consideration  either  by  statute  or  common  law,  (n) 
drawing,  indorsing,  accepting  bills,  &c,  or  notes,  by  way  of  accommo- 

deny  the  making  because  the  indorsement  admits  it :  Allen  v.  Walker,  2  M.  & 
W.  31*7.  So  the  acceptor  of  a  bill  payable  to  the  order  of  the  drawer  cannot 
deny  the  authority  of  the  drawer  to  draw  or  indorse  such  bill :  Hallifax  et  al  v. 
Lyle,  3  Ex.  446  ;  see  also  Phillips  et  al  v.  im  Thurn,  L.  R.  1  C.  P.  463.  But  if 
the  defendant  charged  as  maker  deny  it,  he  may  succeed  if  he  show  that  he  was 
indorser  only:  Qwinnell  v.  Herbert,  5  A.  &  E.  436.  A  plea  denying  the  indorse- 
ment puts  in  issue  not  only  the  fact  of  the  signature  but  also  a  delivery  with 
intent  to  transfer :  Marston  v.  Allen,  1  Dowl.  N.  S.  442 ;,  see  also  Bell  v.  Lord  In- 
gestre,  12  Q.B.  317 ;  Harrop  v.  Fisher,  10  C.  B.  N.S.  196.  And  as  to  the  effect  of 
a  plea  denying  plaintiff  to  be  the  holder:  see  Kemp  v.  Watt,  15  M.  <fe  W.  672. 
Any  plea  which  compels  the  plaintiff  to  produce  the  bill  or  note  will  enable  the 
defendant  to  take  advantage  of  any  defect  apparent  on  the  face  of  the  instru- 
ment: Coek  v.  Goxwell,  2  C.  M.  &  R.  291  ;  Calvert  v.  Baker,  4  M.  iW,  417; 
Dawson  v.  Macdonald,  2  M.  &  W.  26;  McDowall  v.  Lyster,  lb.  52;  Jenkins  v. 
Creech,  5  Dowl.  P.  C.  293 ;  Field  et  al  v.  Woods,  7  A.  <fc  E.  114;  but  see  Mason 
v.  Bradley,  1  D.  <fc  L.  380.  Except  want  of  stamps,  which  in  this  country  must 
be  specially  pleaded  :  Baxter  v.  Baynes,  15  U.  C.  C.  P.  237  ;  see  also  Stephens  v.  . 
Berry,  lb.  548  ;  Henderson  v.  Oesner  et  al,  25  TJ.  C.  Q.  B.  184;  Ritchie  v.  Front, ' 
16  U.  C.  C.P.  426 ;  Lowe  v.  Hall,  20  TJ.  C.  C.  P.  244. 

(j)  Taken  from  Eng.  R.  G.  pi.  No.  8  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  pi.  No.  1  of  H.  T.  4  Wm,  IV.  Jerv.  N.  R.  129,  with  which  our  old 
Rule  Q.  B.  pi.  No.  1  of  E.  T.  5  Vic.  Cam;  R.  55  corresponded. 

(j)  The  meaning  of  this  part  of  the  rule  is  to  require  matter  to  be  specially 
pleaded  which  would  have  been  the  subject  of  proof  on  the  pari  of  the  defen- 
dant, as  usury,  fraud,  <fec,  and  not  to  exempt  the  plaintiff  from  proving  anything 
which  he  would  formerly  have  been  required  to  prove :  Buttemere  v.  Hayes, 
5  M.  &  W.  456. 

(n)  Illegality  must  be  specially  pleaded :  Potts  v.  Sparrow,  1  Bing.  N.  C.  694  ; 
Martin  v.  Smith,  4  Bing.  N.  0.  436  ;  though  it  appear  from  the  plaintiff's  own 
case:  Fenwick  v.  Laycock,  1  Q.  B.  414 ;  Daintree  v.  Hutchinson,  10  M.  <fe  W.  85; 
Bennett  v.  Bull,  1  Ex.  593  ;  Allport  v.  Nutt,  1  C.  B.  974 ;  for  instance,  that  the 
attorney  was  guilty  of  maintenance  in  the  suits  in  respect  of  which  he  sues : 
Potts  v.  Sparrow,  1  Bing.  N.  C.  594;  in  an  action  for  demurrage  that  the  plaintiff 
defrauded  the  customs :  Alcock  et  al  v.  Taylor,  6  N.  <fe  M.  296  ;  in  an  action  for 
money  had  and  received  that  it  was  the  produce  of  an  illegal  wager ;  Martin  v. 
Smith,  4  Bing.  N.  0.  446.  The  particular  facts  must  be  stated  from  which  the  ille- 
gality arises :  Ransford  v.  Copeland,  6  A.  &  E.  482  ;  Orizewood  v.  Blane,  1 !  C.  B. 
538.  But  where  the  facts  sufficiently  appear  in  the  pleadings  of  the  adversary, 
the  objection  may  be  raised  by  demurrer:  Feoaz  v.  Mcholls,  2  C.  B.  501.  So  par- 
tial failure  of  consideration  must  be  pleaded :  Head  v.  Baldrey,  6  A.  &  E.  459. 
If  a  simple  contract  debt  be  merged  in  a  specialty  subsequently  given  it  must 
be  specially  pleaded :  Weston  v.  Foster,  2  Bing.  N.  C.  693.  So  if  a  subsequent 
account  be  stated  upon  which  the  defendant  relies  :  Fidgelt  v.  Penny,  1  C.  M.  & 
R.  108. 


K.  9.]  TRINITY  TERM,  1856.  719 

dation,  (o)  set  off,  mutual  credit,  unseaworthiness,  misrepresentation, 
concealment,  deviation,  and  various  other  defences  must  be  pleaded. 

O.  (j)  In  actions  on  policies  of  insurance  the  interest  of  the  assured 

(o)  If  the  defence  be  that  the  bill  or  note  was  drawn,  endorsed  or  accepted  by 
way  of  accommodation,  or  that  it  was  obtained  by  fraud  or  under  any  circum- 
stances which  disentitle  the  plaintiff  to  sue  upon  it,  this  defence  must  be  specially 
pleaded.  The  plea  of  want  of  consideration  must  be  proved  by  the  defendant: 
Lacty  v.  Forrester,  2  C.  M.  <fc  R.  59;  Noel  v.  Boyd,  4  Dowl.  P.  C.  415;  unless 
indeed  the  plaintiff  state  the  consideration  in  his  replication  in  answer  to  the 
plea  and  make  it  part  of  the  issue :  Low  v.  Burrows,  2  A.  &  E.  483.  This  plea 
in  form  must  show  the  real  grounds  cf  defence,  and  state  the  circumstances  under 
which  the  bill  or  note  was  given,  for  it  is  not  sufficient  to  state  generally  that 
the  defendant  received  no  consideration  for  the  bill  or  note :  Stoughton  v.  Earl 
of  Kilmorey,  2  C.  M.  &  R.  72  ;  Graham  v.  Pitman,  3  A.  &  E.  521 ;  Trinder  v. 
Smedley,  lb.  522;  Low  v.  Chifney,  1  Bing.  N.  C.  267;  French  v.  Archer,  3  Dowl. 
P.  C  130;  Reynolds  v.  Ivemey,  lb.  453 ;  Kearns  v.  Durell,  6  C.  B.  596.  If,  how- 
ever, the  plaintiff  take  issue  on  a  plea  that  "  there  was  not  consideration  for  the 
bill,"  the  defendant  will  be  at  liberty  to  give  in  evidence  all  matters  of  defence 
to  which  such  plea  is  applicable:  Easton  v.  Pratchett,  1  C.  M.  &  R.  798  ;  Mills  v. 
Oddy,  2  C.  M.  &  R.  103.  So  it  is  not  sufficient  to  cast  a  suspicion  on  the  plaintiffs 
title — the  circumstances  which  constitute  the  defence  must  be  specially  pleaded : 
Stein  v.  Yylesias  et  al,  1  G.  M.  &  R.  565  ;  Bramah  etalv.  Roberts  el  al,  1  Bing.  N.C. 
469.  If  the  plea  alleges  the  circumstances  under  which  the  bill  was  given,  and 
conclude  that  there  was  no  consideration,  a  traverse  of  the  first  averment  will 
be  sufficient:  Atkinson  etalv.  Davies,  11  M.  ife  W.  236.  It  is  a  general  rule  that  a 
defendant  cannot,  in  defence  to  an  action  on  a  bill  or  note,  set  up  a  contract  dif- 
ferent from  that  which  the  bill  or  n:'te  imports:  Besant  v.  Gross,  10  C.  B.  895. 
He  may,  however,  impeach  the  consideration  or  set  up  a  collateral  agreement 
furnishing  an  answer  to  the  demand  for  payment:  Foster  v.  Jolly,  1  C.  M.  &  R. 
703.  For  instance,  he  may  show  that  the  bill,  &c.  was  to  be  renewed :  Thompson 
v.  Chubley,  1  M.  &  W.  2 1 2 ;  either  generally  or  upon  a  condition  broken :  By  as  v. 
Wylie,  lCM.it  Pt.686.  It  was  at  one  time  sufficient  to  cast  a  suspicion  upon 
a  bill  in  order  to  require  the  plaintiff  to  prove  consideration.  The  rule  is  now 
different.  The  onus  lies  on  the  defendant  to  prove  want  or  illegality  of  consid- 
eration, and  in  each  case  to  trace  the  vice  of  the  bill  to  the  plaintiff,  although 
in  one  case:  Mills  v.  Barber,  1  M.  &  W.  425;  it  was  doubted  whether  this  was 
necessary  where  the  bill  had  been  obtained  by  fraud :  Percival  et  al  v.  Framp- 
ton,  2  C.  M.  &  R.  180;  Lewis  v.  Parker.  6  N.  &  M.  294;  Whitaker  v.  Edmunds, 
1  A.  &  E.  638 ;  Edmunds  v.  Groves,  2  M.  &  W.  642 ;  see  also  Smith  v.  Martin, 
9  M.  &  W.  304;  Bingham  v.  Stanley,  2  Q.  B.  117.  Where  the  defendant  pleads 
illegality  or  fraud  of  the  original  party  to  the  bill :  Masters  v.  Ibberson,  8  C.  B. 
100 ;  and  that  the  plaintiff  took  the  bill  without  value :  Brown  v.  Philpott.  2  Moo. 
<fe  R.  285 ;  on  proof  of  the  illegality  or  frand,  the  onus  is  thrown  upon  the  plain- 
tiff. Upon  the  trial  of  such  an  issue  it  is  not  the  duty  of  the  judge  to  deter- 
mine as  a  preliminary  fact  whether  fraud  is  sufficiently  proved  to  cast  on  the 
plaintiff  the  onus  of  proving  consideration,  but  only  whether  there  is  evidence 
of  fraud  for  the  jury.  And  it  is  correct  for  him  to  direct  them  that  if  they  think 
the  fraud  proved  in  the  absence  of  proof  by  the  plaintiff  of  consideration,  the 
defendant  is  entitled  to  a  verdict:  Bailey  v.  Bidwell,  13  M.  &  W.  73  ;  Harvey  v. 
Towers,  6  Ex.  656.  Payment  or  tender  by  the  acceptor  after  the  bill  becomes 
due  is  no  answer  to  the  action :  Poole  v.  Tumbridge,  2  M.  &  W.  223 ;  Chapman 
et  ux.  v.  Vandevelde,  1  H.  &  W.  685. 

(?)  Taken  from  Eng.  R.  G.  pL  No.  9  of  T.  T.  1853,  the  origin  of  which  was 
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may  be  averred  thus :  "  that  A.  B.  C.  and  D.  (or  some  or  one  of  them) 
were  or  was  interested,"  &c.  (r)  And  it  may  also  be  averred  "that 
the  insurance  was  made  for  the  use  and  benefit  and  on  the  account  of 
the  persons  so  interested." 

10.  (s)  In  actions  on  specialties  and  covenants,  the  plea  of  wore  est  fac- 
tum shall  operate  as  a  "denial  of  the  execution  of  the  deed  in  point  of  fact 
only ;  (t)  and  all  other  defences  shall  be  specially  pleaded,  includiDg 
matters  which  make  the  deed  absolutely  void,  as  well  as  those  which 
make  it  voidable,  (w) 

11.  (w)  The  plea  of  nil  debet  shall  not  be  allowed  in  any  aetion.  (w) 

Eng.  R.  G.  pi.  No.  I  of  II.  T.  4  Wra.  IV.  Jervis  N.  R.  130,  with  which  our  old 
Rule  Q.  B.  pi.  No.  1  of  E.  T.  5  Vic.  Cam.  R.  55  corresponded. 

(r)  In  a  declaration  on  a  policy  of  insurance  it  ia  necessary  truly  to  describe 
the  interest  on  which  the  policy  is  effected :  Cohen  v.  Rannam,  5  Taunt.  1 01. 
If,  therefore,  A.  and  B.  jointly  interested,  effect  an  insurance,  and  there  be  two 
counts,  one  averring  interest  in  A.  and  the  other  in  B.  plaintiffs  cannot  recover 
on  either  count:  lb.  An  averment  that  A.  and  B.  and  certain  other  persons 
trading  under  the  firm  of  A.  B.  <fc  Co.  were  interested  in  the  property,  is  suffi- 
cient, on  a  motion  in  arrest  of  judgment:   'Wright  et  al  v.  Welbie,  1  Chit.  Rep.  49. 

(*)  Taken  from  Eng.  R.  G.  pi.  No.  10,  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  pi.  No.  2  of  H.  T.  4  Win.  IV.  Jervis  N.  R.  130,  with  which  our  old 
Rule  Q.  B.  pi.  No.  2  of  E.  T.  5  Vic.  Cam.  R.  55  corresponded. 

{t)  Defendant  may  show  under  this  plea  that  he  delivered  the  deed  as  an 
escrow :  Millership  v.  Brookes,  5  H.  <fe  N.  797.  So  defendants,  a  corporation,  may 
show  that  the  deed  is  not  binding  on  them :  Hill  v.  The  Manchester  and  Salford 
Water  Works  Co.  5  B.  &  Ad.  866 ;  see  further  Chambers  v.  Manchester  and  Mil- 
ford  Railway  Co.  5  B.  &  8.  588 ;  Royal  British  Bank  v.  Turquand,  6  El.  <fe  B. 
327.  Besides,  even  if  binding  on  defendant,  a  variance  between  the  deed  exe- 
cuted and  the  deed  declared  upon  may  be  taken  advantage  of  under  this  plea: 
Trott  v.  Smith,  12  M.  <fc  W.  688 ;  and  defendant  may  dispute  the  legal  effect  of 
the  deed:  lb. ;  North  et  at  v.  Wakefield,  13  Q.  B.  536:  Smith  v.  Scott,  6  C.  B. 
N.S.  771. 

(«)  If  the  defence  be  matter  which  renders  the  deed  void  or  voidable,  such  as 
infancy,  duress,  alteration  or  fraud,  there  must  be  a  special  plea:  Whelpdak's 
Case,  5  Coke,  119  a.  But  wherever  the  contract  is  declared  on-  in  its  altered  form 
the  defence  may  be  raised  under  the  general  issue :  Waugh  et  ux.  v.  Bussell,  5 
Taunt.  7»7 ;  Hemming  v.  Trenery  et  al,  9  A.  &  E.  926 ;  Davidson  v.  Cooper  et  al, 
11  M.  &  W.  778;  s.  c.  13  M.  &  W.  343;  Heath  et  al  v.  Durant,  12  M.  &  W.  438; 
Mason  v.  Bradley,  11  M.  &  W.  590. 

(«)  Taken  from  Eng.  R.  G.  pi.  No.  11  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  pi.  No.  2  of  H.  T.  4  Wm.  IV.  Jervis  N.  R.  130,  with  which  our  old 
Rule  Q.  B.  pi.  No.  2  of  E.  T.  5  Vic.  Cam.  R.  56  corresponded. 

(w)  It  was  at  one  time  doubted  whether  the  rule  of  Wm.  IV.  (with  which  the 
rule  here  annotated  corresponds)  in  terms  applied  to  actions  of  debt  on  penal 
statutes:  Faulkner  v.  Chevelt,  5  A.  <fe  E.  213.  It  was,  however,  afterwards 
decided  that  it  did  not,  and  that  nil  debet  is  still  a  good  plea  in  such  actions: 
Earl  Spencer  v.  Swannell,  3  M.  &  W.  154 ;  Jones  v.  Williams,  4M.4W.  375 ;  see 
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lH.  (x)  All  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  above  directed  in  actions  on  simple  contracts,  (y) 

13.  (z)  In  aH  cases  in  which  tbe  plaintiff  (in  order  to  avoid  the 
■expense  of  tbe  plea  of  payment  or  set-off)  shall  have  given  credit  in 
the  particulars  of  his  demand  for  any  sum  or  sums  of  money  therein 
admitted  to  have  been  paid  to  the  plaintiff,  or  which  the  plaintiff  admits 
the  defendant  is  entitled  to  set-off,  it  shall  not  be  necessary  for  the 
■defendant  to  plead  the  payment  or  set-off  of  such  sum  or  sums  of 
money,  (a)  Bat  this  rule  is  not  to  apply  to  cases  where  the  plaintiff, 
after  stating  the  amount  of  his  demand,  states  that  he  seeks  to  recover 
a  certain  balance  without  giving  credit  for  any  particular  sum  or  sums, 

also  Williams  v.  Bryant,  5  M.  <fe  W.  44*7.  If  nil  debet  be  pleaded  te  a  declaration 
■containing  a  count  on  an  account  stated,  it  is  bad  for  the  whole  declaration, 
•although  to  the  other  counts  if  is  a'  good  plea  by  statute :  Calvert  v.  Moggs, 
10  A.  &  E.  632. 

(z)  Taken  from  Eng.  R.  G.  pi  No.  12  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  pi.  No.  2  of  H.  T.  4  Wm.  IV.  Jervis  N.  R.  ISO,  with  which  our  old 
Rule  Q.  B.  pi.  No.  2  of  E.  T.  5  Vic.  Cam.  R.  57  corresponded. 

(y)  See  R  G.  pi.  6.  « 

(z)  Taken  from  Eng.  R.  G.  pL  No.  13  of  H.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  pL  of  T.  T.  1  Vic.  as  extended  to  set-off,  Jervis  N.  R.  156,  with  which 
«ur  old  Rule  Q.  B.  pi.  No.  15  of  E.  T.  5  Vic.  Cam.  R.  23  corresponded.  With- 
respect  to  the  extension  to  cases  of  set-off,  see  Shirley ■  v.  Jacobs,  2  Bing.  N.  C.  88 ; 
Ernest  v.  Brown,  3  Bing.  N.  C.  674;  Kenyan  v.  Wakes,  2  M.  &  W.  764;  Nicholl 
V.  Williams,  lb.  758 ;  Coates  et  al  v.  Stevens,  2  C.  M.  <fc  R.  118 ;  Booth  v.  Howard, 
■5  Bowl.  P.  C.  438;  Eastwickv.  Marman,  6  M.  &  W.  13;  Rowland  v.  Blaksley 
at  al,  1  Q.  B.  403. 

(a)  A  plaintiff  is  not  bound  to  give  the  defendant  a  statement  of  the  items  of 
payment  admitted  r  Myatlv.  Green,  13  M.  <fcW.  377;  see  also  Townson  v.  Jackson, 
lb.  374;  Zambetaly.  Micklethwait,  1Q.  B.  400;  Nosotti  v.  Page,  20  L.J.  C.  P. .81. 
When  the  payments  are  admitted  in  the  particulars,  the  effect  of  the  rule  is  to 
put  the  admission  on  the  same  footing  as  if  there  had  been  a  plea  of  payment, 
and  no  evidence  of  it  except  the  admission  in  the  particulars :  GoaUey  v.  Her- 
ring, 12  L.  J.  C.  P.  32,  per  Manle,  J. ;  Russell  et  al  v.  Bellut  al,  10  M.  &  W.  340; 
burner  V.  CoUins,  2  L.  M.  <fe  P.  99.  Where  the  plaintiff  in  his  particulars  of 
demand  admits  a  payment  generally;  as  "Cr.  by  bills,"  &c,  this  is  to  be  taken 
as  a  payment  admitted  to  have  been'  made  to  the  plaintiff  by  the  defendant : 
SmetkurstT.  Taylor  et  al,  12  M.  4  W.  545.  But  that  admission  may  be  explained  by 
showing  on  what  account  such  payments  were  made:  Mercy  v.  GalotjS  Ex.  851. 
Where  the  plaintiff  gave  credit  for  a  bill  and  then  debited  it  as  dishonored,  it 
was  held  that  these  statements  must  be  taken  together  and  that  there  was  no 
admission  of  payment :  Green  v.  Smithies,  1  Q.  B.  796.  It  has  been  held  by 
Pollock,  C.B.,  that  if  a  plaintiff  in  his  particulars  of  demand  delivered  in  a cause: 
do  not  give  credit  for  any  sum  paid,  but  in  it  refer  to  "  full  particulars"  already 
delivered,  and  those  full  particulars  do  give  credit  for  a  sum  paid  by  defendant, 
this  would  not  dispense  with  the  necessity  of  the  defendant's  pleading  such 
payment :  Hart  v.  Mddleton,  2  C.  &  K.  9 ;  see  also  Bosley  v.  Moore,  8  Dowl. 
P.  C.  375. 
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or  to  cases  of  set-off  where  the  plaintiff  does  not  state  the  particulars 
of  such  set-off.  (&)  . 

14-  (c)  Payment  shall  not  in  any  case  be  allowed  to  be  given  in 
evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar.  (i) 

l»>.  (e)  In  actions  for  detaining  goods,  the  plea  of  non  detinet  shall 
operate  as  a  denial  of  the  detention  of  the  goods  by  the  defendant,  but 
not  of  the  plaintiff's  property  therein,  (/)  and  no  other  defence  than 
such  denial  shall  be  admissible  under  that  plea.  (g) 

16-  (h)  In  actions  for  torts,  the  plea  of  "  not  guilty "  (i)  shall 

(8)  "Where  a  party  demands  a  balance  without  stating  how  it  arises,  if  the- 
defendant  plead  payment,  the  plaintiff  may.  show  that  in  his  balance  credit  has 
already  been  given  for  the  sum  pleaded :  see  Lamb  v.  Micklethwaite,  9  Dowl. 
P.  C.  531 ;  Townson  v.  Jackson,  2  D.  &  L.  369 ;  Morris  v.  Jones,  1  Q,  B.  397. 

(c)  Taken  from  Eng.  R.  G.  pi.  No.  14  of  T.  T.  1853,  the  origin. of  which  was 
the  latter  part  of  Eng.  R.  G.  pi.  of  T.  T.  1  Vic.  Jervis  N.  R.  157,  with  which  the 
latter  part  of  our  old  Rule  Q.  B.  pi,  No.  15  of  E.  T.  5  Vic.  Cam.  R.  24  corres- 
ponded; 

(d)  Payment  cannot  be  given  in  evidence  even  for  the  purpose  of  showing; 
that  the  jury  ought  not  to  give  damages  in  respect  of  interest :  Adams  v.  Polk, 
3  Q.  B.  2  ;  see  also  Lane  v.  Muttim,  2  Q.  9.  254.  "When  pleaded  generally  to  au 
indebitatus  count  it  means  payment  to  any  amount  which  the  plaintiff  can  prove : 
Freeman  v.  Crafts,  4  M.  &  W.  4;  Alston  et  al  v.  Milk,  9  A.  &  E.  248 ;,  James  v. 
Lingham  et  al,  5  Bing.  N.  C.  653;  Moses  v.  Levy,  4  Q.  B.  213. 

(«)  Taken  from  Eng.  R.  G.  pi.  No.  15,  T.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  pi.  No.  3  of  H.  T.  4  Wm.  IV.  Jervis  N.  R.  131,  with  which  our  old 
Rule  Q.  B.  pi.  No.  3  of  E.  T.  5  Vic.  Cam.  R.  57  corresponded. 

(/)  The  word  "  detention"  in  this  rule  or  "  detained"  in  a  plea,  means  an 
adverse  detention :  Clements  v.  Flight,  16  M.  &  "W.  42  ;  Mason  v.  Farnell,,  12  M. 
&W.  674;  Whitehead  v.  Harrison,  6  Q.  B.  423,  429.  Defendant  may  show  under 
the  general  issue  delivery  to  a  third  person  with  the  plaintiff's  consent :  Ander' 
son  v.  Smith,  29  L.  J.  Ex.  460 ;  or  that  the  goods  were  legally  sold :  Morgan  et 
al  v.  Marquis  el  al,  9  Ex.  145. 

(g)  If  the  defence  be  that  plaintiff  is  not  possessed  of  the  goods-,  or  that  defen- 
dant is  justified  in  detaining  them,  such  a  defence  should  be  specially  pleaded: 
Richards  v.  Frankum,  6  M.  &  W.  420.  .The  defendant  cannot  either  under  a 
plea  of  non  detinet  or  of  not  possessed,  set  up  a  tenancy  in  common  with  the 
plaintiff:  Mason  v.  Farnell,  12  M.  &  W,  674 ;  nor  upon  a  plea  denying  property 
in  plaintiff,  can  defendant  as  a  defence  set  up  that  there  are  other  persons  co- 
tenants  with  the  plaintiff  who  are  not  joined  in  the  action :  BroadbentY.  Ledward, 
11  A.  <fe  E.  209;  but  under  a  plea  that  the  goods  are  not  the  goods  of  the 
plaintiff  defendant  may  set  up  a  lien:  Lane  v.  Temson,  12  A.  dE.  116  n.  For- 
merly the  defendant  could  not  traverse  the  bailment :  Walker  v.  Jones,  2  C.  <fc 
M.  672 ;  Clements  v.  Flight,  16  M.  &  "W.  42 ;  Whitehead  v.  Harrison,  6  Q.  B.  423. 

(A)  Taken  from  Eng.  R.  G.  pi.  No.  16  T.  T.  1853,  the  origin  of  which  was  Eng. 
R.  G.  pi.  No.  4  of  H.  T.  4  "Wm.  IV.  Jervis  N.  R.  131,  with  which  our  old  Rule 
Q.  B.  pi.  No.  4  of  E.  T.  5  Vic.  Cam.  R.  57,  corresponded. 

(*)  The  plea  of  "  not  guilty"  which  operates  as  a  denial  of  the  breach  of  duty 
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operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant,  and  not  of  the  facts  stated 

or  wrongful  act  and  admits  the  inducement,  does  not  admit  circumstances  irre- 
levantly stated,  nor  preclude  the  defendant  from  disputing  under  that  plea  the 
character  of  the  act  upon  which  frequently  the  action  is  founded.  Thus  in  an 
action  for  malicious  arrest,  "  not  guilty"  denies  the  malice  and  want  of  probable 
cause,  -though  it  admits  the  arrest :  Cotton  v.  Browne,  3  A.  &  E.  312;  Drum- 
mond  v.  Pigou,  2  Bing.  If.  C.  114 ;  Watkins  v.  Lee,  5  M.  &  W.  270  ;  Hounsfield  v. 
Drury  et  al,  11  A.  &  E.  98 ;  Coles  el  al  v.  The  Governor  and  Company  of  the 
Bank  of  England,  10  A..  <fc  E.  437.  So  in  an  action  for  keeping  mischievous  ani- 
mals, it  denies  the  scienter:  Thomas  v.  Morgan,  2  C.  M.  it  K..496 ;  Card  v.  Case, 
5  D.  <fe  L.  509.  So  in  an  action  for  a  deceitful  representation,  it  puts  in  issue 
both  the  representation  and  the  deceit :  Mummery  v.  Paul,  14  L.  J.  C.  P.  9.  So 
in  an  action  for  erecting  a  cesspool  near  a  well  and  thereby  contaminating  the 
water  of  the  well,  not  guilty  puts  in  issue  both  the  fact  of  the  erection  of  the 
well'  and  the  averment  that  the  water  was  thereby  contaminated :  Norton  v. 
Scholefield,  9  M.  &  W.  665.  So  in  an  action  for  running  down  the  plaintiffs 
carriage,  it  may  under  not  guilty  be  proved  to  have  resulted  from  accident  or 
from  the  plaintiff's  negligence:  see  Gough  v.  Bryan,  2  M.  &  W.  770;  Dodd 
v.  Holme,  1  A.  &  E.  493  ;  Dawson  v.  Moore,  7  C.  <fe  P.  25  ;  Whalley  v.  Pepper, 
lb.  506 ;  Bridge  v.  The  Grand  Junction  Railway  Co.  3  M.  &  W.  244 ;  Daldn 
v.  Brown  el  al,  7  D.  &  L.  151 ;  The  South  Shields  Waterworks  Co.  v.  Cookson, 
15  L.  J.  Ex.  315 ;  Eolden  v.  The  Liverpool  New  Gas  and  Coke  Co.  3  C. 
B.  1. 

It  is,  however,  to  be  observed  as  an  established  rule  of  pleading  not  affected  by 
the  New  Rules,  that  matters  of  indncement  not  material  to  the  action  cannot  be 
traversed,  and  therefore  are  not  admitted  by  the  plea  of  not  guilty :  see  Mum- 
mery v.  Paul,  1 C.  B.  316 ;  Mitchell  et  ux.v.  CrassweUer  et  al,  22  L.  J.  C.  P.  100.  But 
it  must  not  be  supposed  that  not  guilty  admits  only  so  much  of  the  inducement 
as  is  necessary  to  found  the  action  if  the  wrongful  act  be  done.  Additional 
duties  may  be  created  by  subsequent  and  additional  facts,  and  if  such  subsequent 
statement  raise  an  additional  duty,  it  is  admitted  by  not  guilty,  even  though 
without  it  an  action  might  be  maintained.  Thus  in  an  aetion  against  a  sheriff 
for  breach  of  duty  in  executing  process  upon  the  delivery  of  the  writ  against 
goods,  he  is  bound  to  look  out  for  the  goods,  if  he  find  them  he  is  bound  to  levy, 
if  he  levy  he  is  bound  to  pay  over  the  money ;  for  the  breach  of  each  of  these 
duties  an  action  would  lie,  but  if  all  are  stated  all  the  duties  but  not  the  breaches 
thereof,  are  admitted  by  the  general  issue :  see  Wriglct  v.  Lainson  et  al,  6  Dowl. 
P.  C.  146  ;  Lewis  v.  Alcock,  lb.  389 ;  Bawe  et  al  v.  Ames,  6M.4W.  747 ;  Needham 
v.  Fraser,  1  C.  B.  815 ;  Atkinson  v.  Raleigh  et  al,  3  Q.  B.  79.  It  has  been  decided 
in  an  action  for  running  down  the  plaintiff's  chaise  that  if  the  declaration  allege 
that  the  defendant  by  his  servant  was  possessed  of  a  horse,  <fcc.,  such  possession 
is  admitted  by  not  guilty :  see  Wheatley  v.  Patrick,  2  M.  &  ~W.  650 ;  Hart  v.  Crow- 
ley, 12  A.  <fe  E.  378 ;  Taverner  y.  Little,  7  Seott,  796  ;  Dunford  et  al  v.  Trattles, 
12  M.  ife  W.  529.  So  to  a  declaration  that  the  defendant  was  employed  by 
commissioners  of  sewers  to  make  a  sewer  in  a  public  highway,  that  he  kept  and 
continued  in  the  highway  two  iron  gratings  lying  thereon  in  the  custody  and 
care  of  the  defendant  in  forming  the  sewer,  without  placing  any  light  to  show 
that  the  gratings  were  there,  not  guilty  does  not  put  in  issue  the  averment  that 
the  gratings  were  in  the  custody  and  care  of  the  defendant,  for  it  is  an  immate- 
rial averment:  Grew  v.  Hill,  6  D.  &  L.  664  ;  see  also  Atkinson  v.  Raleigh  et  al, 
3  Q.  B.  79  ;  Greenell  et  al  v.  Edgcome  et  al,  1  Q.  B.  661 ;  Benett  v.  The  Peninsular 
and  Oriental  Steamboat  Co.  6D.AL.  387.  Every  material  allegation  in  the  in- 
ducement must  be  specially  traversed,  even  though  improperly  incorporated  with 
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in  the  inducement,  and  no  other  defence  than  such  denial  shall  be 
admissible  under  that  plea;  all  other  pleas  in  denial  shall  take  issue 
on  some  particular  matter  of  fact  alleged  in  the  declaration. 

Exempli  gratia.  In  an  action  for  nuisance  to  the  occupation  of  a 
house,  by  carrying  on  an  offensiye  trade,  the  plea  of  "  not  guilty"  will 
operate  only  as  a  denial  that  the  defendant:  carried  on  the  alleged  trade 

the  breach:  see  Frcmkum  v.  Earl  of  Falmouth  et  al,  2  A.  & .  E.  452 ;  Dukes  v. 
Gosling,  1  Bing.  H".  C.  588;  Drummond  v.  Pigou,  2  Bing.  N:  G.  114;  Dunford 
,et  al  v.  Trattles  et  al,  1  D.  &  L.  554 ;  Haddrick  v.  Heslop..et  al,  12  Q.  B.  267; 
Brink  etal  v.  Wingward,  2  C.  <fc  K.  666.  In  an.  action  for  negligently,  driving 
a  horse  and  cart  against  the  plaintiff's  horse,  defendant  cannot  under  not 
guilty  show  that  he  was  not  the  person  driving  when  the  injury  happened, 
and  that  the  cart  did  not  belong  to  him:  Taverner  v.  little,  5  Bing.  W.  C.678. 
Where  the  plaintiff's  possession  of  the  cart  is  alleged  by  way  of  inducement 
it  is  admitted  by  the  plea  of  not  guilty:  Emery  v.  Clark,  2  Moo.  <fc  R.  260; 
see  also  Hart  v.  Crowley,  12  A.  &  E.  378.  Leave  and  license  may  be  giveD  in 
evidence  to  an  action  for  an  assault-:  see  Christopherson v.  Bare,  11  Q.  B.  473; 
Bingham  v.  Clements,  12  Q.  B.  260 ;  see  further  Benniqn  v.  Davison  et  al,  3  M. 
&  W.  179 ;  Bingham  v.  Stanley,  2  Q.  B.  117 ;  Coward  v.  Baddeley,  4  H.  &  BT. 
478  ;  or  that  the  act  complained  of  was  the  result  of  accident :  Gibbons  v. 
Pepper,  1  Ld.  Rayd.  38  ;  Wakeman  v.  Robinson,  1  Bing.  213  ;  Hall  v.  Fearnley, 
3  Q.  B.  919 ;  but  in  an  action  for  keeping  a  mixen  near  the  plaintiff's  house, 
whereby  the  air  was  corrupted,  defendant  was  not  allowed  under  not  guilty 
to  give  in  evidence  an  uninterrupted  user-  for  twenty  years :  Flight  et  al  v. 
Thomas,  2  P.  <fe  D.  631.  <  In  trover  not  guilty  puts  in  issue  the.  wrongful 
conversion :  Young  et  al  v.  Cooper,  6  Ex.  259  ;  overruling  Stancliffe  v.  HardvAck, 
2  C.  M.  &  R.  1 ;  and  the  defendant  might  under  that  plea  prove  a  tenancy  in 
common  with  the  plaintiff  unless  he  destroyed  the  article:  lb^;  Farrar  v. 
Beswick,  1  Jl  4  W,  682.  Under  not  guilty  the  defendant-  cannot  set  up  an 
absolute  property  iu  himself  by  purchase  from  the  plaintiff:  Barton  v.  Brown, 
6  M.  &  W.  298  ;  nor  a  right  to  detain  the  goods  on  a  delivery  of  them  to  him  by 
the  plaintiff  as  a  security  for  rent :  White  v.  Teale,  4^P.  &  D.  43.  The  plea  of  not 
possessed  puts  in  issue  the  right  of.  the  plaintiff  to  the  possession  of  the  goods  at 
the  time  of  the  conversion:  Isaacs.  Belcher  et  al,  7  DowLP.  C.  516.  A  lien  may  be 
given  in  evidence  under  a  plea  that  "  the  plaintiff  was  not  lawfully  possessed :" 
Brandao  v.  Barnett  et  al,  1  M,  &  G.  908.  In  general,  under  this  plea  defendant 
may  show  that  plaintiff  has  no  right  to  immediate  possession :  Owen  v.  Knight, 
6  Dowl.  P.  C.  244.  Thus  he  may  show  that  the  goods  were  with  the  consent  of 
the  plaintiff  handed  over  to  a  third  party :  Vernon,  v.  Shipton,  2  M.  &  W.  9 ;  or 
.pledged  by  the  plaintiff  to  a  third  party  because  the  plea  raises  in  question  the 
right  of  possession  as  well  as  the  right  of  property :  Samuel  v.  Morris  et  al,  6  C.  & 
P.  620.  But  under  such  plea  the_  defendant  cannot  show  an  execution  as  his  justi- 
fication for  making  a  seizure  of  the  goods:  Samuel  v.  Duke  et  al,  3M.4W.  622; 
nor  a  claim  to  seize  the  goods  for  toll  dues  for  landing  them  at  a  particular 
wharf:  Webb  v.  Tripp,  1  Dowl.  N.S.  589;  which  defences  must  be  specially 
pleaded:  Knapp  v.  Salsbury,  2  Camp.  500 ;  Hall  v.  Fearnly,  3  Q.B.  919 ;  Kenrick 
v.  Horder,  29  L.  T.  Rep.  92.  He  may,  however,  show  that  the  sale  of  the  goods 
to  the  plaintiff  was  fraudulent :  Ashbyr.  Minnetl,Z  N.  <fcP.  231.;  Mcollsr.  Bastard, 
2  C.  M.  &  R.  669.  The  plea  of  not  guilty  and  not  possessed  together  make  up 
the  old  plea  of  not  guilty,  and  whatever  might  be  given  in  evidence  under  not 
guilty  before  the  New  Rules  of  Pleading  were  first  framed  may  be  proved  under 
one  or  other  of  these  pleas :   Whilmore  et  al  v.  Greene. et  al,  13  M.  <fe  W.  107,  per 
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in  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the  house,  (n) 
and  will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of  the 
house. 

In  an  action  for  obstructing  a  right  of  way,  (o)  such  plea  will 
operate  as  a  denial  of  the  obstruction  only,  and  not  of  the'  plaintiff's 
right  of  way. 

Io  an  action  for  slander  of  the  plaintiff  in  his  office,  profession,  or 
trade,  the  plea  of  "not  guilty"  will  operate  in  denial  of  speaking  the 
words,  of  speaking  them  maliciously,  and  in  the  defamatory  sense 
imputed,  {p)  and  with  reference  to  the  plaintiff's  office,  profession,  or 


Alderson,  B. ;  see  also  Eynaston  v.  Crouch,  14  M.  &  W.  266 ;  Unwin  et  al  v  St 
Quintin,  11  M.  <fc  W.  277. 

(n)  In  an  action  for  erecting  a  cesspool  near  a  well  and  thereby  contaminating 
the  water  of  the  well,  the  plea  of  not  guilty  puts  in  issue  both  the  fact  of  the 
erection  of  the  cesspool  and  that  the  water  was  thereby  contaminated:  Norton 
v.  Scholefield,  9M.A  /W.  665.  But  under  this  plea  defendant  cannot  set  up  a 
right  by  prescription  to  continue  the  nuisance:  Flight  et  al  v.  Thomas,  10  A.  &  E. 
590.  It  was  at  one  time  held  that  under  the  general  issue  defendant  might  show 
that  his  trade  was  carried  on  in  a  proper  and  convenient  place :  Hole  v.  Barlow, 
4  C.  B.  N.S.  334.  But  the  contrary  is  now  held  to  be  the  law:  Bamford  v 
Turnley,  3  B.  &  S.  62. 

(o)  An  individual  cannot  sue  for  the  obstruction  of  a  public  way  unless  he  has 
suffered  a  particular  and  special  damage  from  the  obstruction:  Wilkes  v.  The 
Hungerford  Market  Co.  2  Bing.  N.  C.  281 ;  Rose  v.  Groves  et  al,  5  M.  <fe  G.  613; 
Simmons  v.  Lillystone,  8  Ex.  431.  A  reversioner  may  maintain  the  action  where 
the  obstruction  is  of  a  permanent  character  and  injurious  to  his  reversion :  Bax- 
ter v.  Taylor,  4  B.  &  Ad.  72;  Kidgill  v.  Moor,  9  0.  B.  364;  Bell  v.  The  Midland 
Railway  Co.  10  C.  B.  N.S.  287. 

(p)  In  an  action  for  libel  or  slander  the  plea  of  not  guilty  puts  the  malice  in 
issue:  Hoare  v.  Silverlock,  9  C.  B.  20.  But  the  malice,  except  in  the  case  of  a 
privileged  communication,  is  to  be  presumed  if  the  matter  published  be  defama- 
tory and  false :  Bromage  et  al  v.  Prosser,  4  B.  &  C.  247 ;  Havre  v.  Wilson,  9  B.  & 
C.  643 ;  Fisher  v.  Clement,  10  B.  &  C.  472.  The  inference  of  malice  may  be  dis- 
proved: McNab  v.  Magrath,  T.  T.  1  Wm.  IV.  MS.  B.  &  H.  Dig.  "Libel  and 
Slander,"  i.  8.  Under  the  general  issue  in  libel  the  defendant  may  disprove  the 
fact  of  publication,  or  show  that  it  is  not  of  an  injurious  character:  Parmiler  v. 
Coupland  et  al,  6M.4ff,  105;  Baylis  v.  Lawrence.  11  A.  &  E.  920;  O'Brien  v. 
Clemets.  3  D.  &  L.  676  ;  but  the  truth  of  the  defendant's  remarks  on  the  report 
of  a  trial  and  the  evidence  given  thereat  cannot  be  given  in  evidence  under  not 
guilty :  Small  v.  McKenzie,  Dra.  Rep.  183  ;  Rumsey  v.  Webb  et  ux.  Car.  &  M.  104 ; 
Underwood  v.  Parks,  2  Str.  1200;  Smith  v.  Richardson,  Willes,  20;  and  if  com- 
ment be  made  the  defendant  may  plead  that  the  supposed  libel  was  a  fair  and 
bona  fide  comment  without  malice,  on  the  conduct  of  the  plaintiff  in  a  public 
capacity:  Earl  of  Luc  an  v.  Smith,  2  Jur.  N.S.  1170.  If  the  action  be  for  slander 
all  the  circumstances  immediately  attending  and  preceding  the  speaking  of  the 
words  may  be  given  in  evidence  under  the  general  issue :  Keegan  v.  Robson,  3  U. 
C.  Q.  B.  375.  So  the  defendant  may  give  facts  and  circumstances  in  evidence 
in  mitigation  of  damages:  Johnson  v.  Eastman,  Tay.  Rep.  243.    If  the  words  be 
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trade,  (g)  but  it  will  not  operate  as  a  denial  of  the  fact  of,  the  plaintiff 
holding  the  office,  or  being  of  the  profession  or.  trade  alleged,  (r) 
In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect 


not  actionable  per  se  the  plea  of  not  guilty  puts  in  issue  the  special  damage 
alleged  as  well  as  the  uttering  the  words:  Wilby  v.  Elston,  8  C.  B.  142.  In  such 
an  action  the  plaintiff  cannot  prove  general  damage  beyond  the  special  damage 
laid:  Dixon,  v.  Smith,  5E4B.  450.  In  an  action  for  words  alleged  to  hare 
been  spoken  in  a  particular  defamatory  sense,  the  plea  of  not  guilty  not  only 
denies  the  speaking  of  the  words  but  the  speaking  of  them  in  the  sense  alleged: 
Watkin  v.  Mall,  L.  K.  3  Q.  B.  396.  When  the  declaration  contains  prefatory 
allegations  the  defendant  will  not  be  allowed  under  not  guilty  to  go  into  evi- 
dence as  to  the  prefatory  allegations:  Gwynne  v.  Sfiarpe,  Car.  <fe  M.  532,  per 
Patteson,  J. ;  Herning  et  ux.  v.  Power,  10  M,  &  W.  564.  The  defendant  may,  how- 
ever, show  that  the  words  spoken  were  used  in  a  privileged  communication: 
Richards  v.  Boulton,  4  O.S.  95;  Lillie  v.  Price,  SA.4K,  645;  JBoare  v.  Silver- 
lock,  9  C.  B.  20;  Earl  Lucan  v.  Smith,  1  H.  &  N.  481.  Privileged  communica- 
tions comprehend  all  statements  made  bona  fide  in  the  performance  of  a  duty, 
or  with  a  fair  and  reasonable  purpose  of  protecting  the  interest  of  the  person 
making  them:  Somerville  v.  Hawkins,  10  C.  B.  583;  see  also  Tuson  v.  Evans, 
12  A.  &  E.  733;  Coxhead  v.  Richards,  2  C.  B.  569;  Blackham  v.  Pugh,  lb.  611; 
JB.ennettv.  Deacon,  lb.  628;  Wilson  v.  Robinson,  1  Q.  B.  68;  Griffiths  v.  Lewis, 
lb.  61 ;  Hopwood  v.  Thorn,  8  C.  B.  293 ;  Taylor  v.  Hawkins,  16  Q.  B,  308.  But 
the  plaintiff  may  in  answer  show  actual  malice :  Fountain  v.  Boodle  et  ux.  3  Q.  B. 
5 ;   Taylor  v.  Hawkins,  16  Q.  B.  308. 

(g)  In  a  count  for  slander  the  plaintiff  alleged  that  he  was  a  commission  mer- 
chant buying  wheat,  and  that  defendant  spoke  of  him  in  relation  to  his  trade 
the  words  "  I  sold  wheat  to  Mr.  Marsden,  and  he  cheated  me  out  of  two  bushels 
of  wheat,  and  when  I  went  to  try  the  scales  he  finger-rigged  some  screw  about 
the  scales  and  threw  on  some  weight  at  the  same  time,  and  I  will  not  patronize  •' 
him  any  more :"  Held  clearly  a  slander  of  the  plaintiff  in  his  business :  Marsden 
v.  Henderson,  22  U.  C.  Q.  B.  585.  Where  in  an  action  by  a  person  describing 
himself  in  the  declaration  as  a  druggist,  vendor  of  medicines  and  apothecary, 
the  witnesses  proved  that  several  persons  practising  physic  had  purchased 
medicines  from  him,  this  evidence  upon  a  motion  for  a  nonsuit  was,  considered 
sufficient  to  support  the  verdict:  Terry  v.  Starkweather,  Tay.  Bep.  57.  But 
where  the  plaintiff  described  himself  as  "  a  physician  and  surgeon  licensed  to 
practice  according  to  the  laws  of  the  province,"  it  was  held  that  proof  that  he 
acted  as  such  was  insufficient  without  showing  a  license :  Bunnell  v.  Hamilton, 
H.  T.  2  Wm.  IV.  MS.  R.  &  H.  Dig.  "  Libel  and  Slander,"  ii.  8. 

(r)  In  an  action  for  a  libel  the  defendant  at  first  pleaded  not  guilty,  but  after- 
wards pleaded  to  the  further  maintenance  of  the  action  that  the  plaintiff  had  re- 
covered damages  against  another  person  for  the  same  grievance.  New  assignment 
that  the  pending  action  was  brought  for  other  and  different  grievances.  Plea 
to  the  new  assignment  not  guilty.  Held  that  this  did  not  admit  the  inuendffes, 
and  that  by  pleading  not  guilty  to  the  new  assignment  the  defendant  had  raised 
precisely  -the  same  issue,  as  if  the  libel  had  been  set  out  in  the  declaration  and 
the  defendant  had  pleaded  not  guilty  to  it:  Duke  of  Brunswick  v.  Pepper,  2  C.  &  K. 
683,  per  Erie,  J.  To  an  action  for  words  imputing  to  the  plaintiff  in  the  way  of  his 
trade  that  he  was  dishonest  and  a  cheat,  the  defendant  pleaded  a  judgment  reco- 
vered in  a  former  action.  Upon  the  trial  of  the  issue  upon  nul  tiel  record,  the 
record  when  produced  showed  that  the  former  action  had  been  brought  for  call- 
ing the  plaintiff  a  thief  simply  and  not  in  the  way  of  his  trade  :  Held,  no  bar : 
Wadsworth  v.  Benlley,  23  L.  J.  Q.  B.  3. 
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or  default  of  the  sheriff  or  his  officers ;  (s)  but  not  of  the  debt,  («) 
judgment,  or  preliminary  proceedings,  (u) 

In  actions  against  a  carrier,  the  plea  of  "  not  guilty"  will  operate  as 
a  denial  of  the  loss  or  damage ;  (v)  but  not  of  the  receipt  of  the  goods 
as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were  received,  (w) 

(s)  An  action  for  an  escape  should  be  brought  against  the  sheriff,  and  not 
against  the  bailiff  who  arrested,  unless  the  defendant  has  been  guilty  of  a  rescue: 
Wilson  v.  McCullough,  5  0.  S.  680.  But  defendant  may  show  under  not  guilty 
that  the  bailiff  guUty  of  the  default  was  specially  appointed  by  the  plaintiff: 
Ford  v.  Lecfie,  6  A.  <fc  E.  699 ;  but  cannot  show  under  it  an  authority  from 
plaintiff  not  to  execute  the  writ :  Homden  v.  Standish,  6  C.  B.  504.  He  may  show 
the  discharge  of  the  defendant  under  the  Insolvent  Aet :  Wallinger  v.  G-urney, 
11  C.  B.  N.S.  182.  The  plea  denies  actual  damage  as  well  as  the  default  alleged 
as  the  cause  of  damage :  Williams  v.  Mostyn,  4  M.  &  W.  145 ;  Wylie  v.  Birch, 
4  Q.  B.  566 ;  Bales  v.  Wingfield,  lb.  580  n. 

(I)  The  plea  admits  all  matters  stated  as  inducement  in  the  declaration : 
Wright  v.  Lainson,  2  M.  &  W.  739  ;  Lewis  v.  Alcock,  3  M.  &  W.  188  ;  Howe  et  al 
v.  Ames,  6M.A  W.  747.  In  an  action  against  a  sheriff  for  the  escape  of  A.  B., 
arrested  on  n  ca.  re.  at  the  instance  of  the  plaintiff,  the  declaration  averred 
"that  he  (A  B.)  was  indebted  to  the  plaintiff  in  a  large  sum  of  money,  to  wit, 
<fec,  upon  and  in  respect  of  certain  causes  of  action  before  then  accrued  to  the 
plaintiff  against  the  said  A.  B.,"  <fec.  Pleas,  1st,  not  guilty,  2d,  denying  that 
A.  B.  was  indebted  to  the  plaintiff  modo  et  forma,  <fcc.  Held  that  under  these 
pleadings  plaintiff  was  entitled  to  recover  if  he  showed  that  any  debt  accrued  to 
Mm  against  A.  B.  before  he  sued  out  the  writ :  O'Reilly  v.  Moodie,  4  U.  C.  Q.  B. 
266.  In  debt  for  an  escape  the  sheriff  cannot  plead  in  bar  of  the  action  satisfac- 
tion previous  to  the  issuing  of  the  writ :  Munson  v.  Hamilton,  5  0.  S.  118. 

(u)  It  is  not  open  to  a  sheriff  sued  for  an  escape  to  set  up  technical  abjections 
in  regard  to  forms  of  action  and  points  of  practice  having  nothing  to  do  with 
the  fact  of  the  existence  of  a  debt:  O'Reilly  v.  Moodie,  4  U.  C.  Q.  B.  266.  To 
an  action  against  a  sheriff  for  the  escape  of  a  party  attached,  the  sheriff  will  not 
be  allowed  to  deny  the  submission  or  the  award,  or  to  set  up  any  defence  which 
might  have  been  taken  in  the  proceedings  upon  the  award — he  cannot  go  fur- 
ther back  than  the  order  authorizing  the  attachment :  Huntley  v.  Smith,  4  U.  C. 
<i.  B.  181. 

(y)  A  person  "engaged  to  transport  goods  for  hire  is  not  by  virtue  of  such 
engagement  merely  a  common  carrier  and  as  such  liable  fur  all  accidents, 
whether  negligent  or  not :  Benedict  v.  Arthur,  6  U.  C.  Q.  B.  204;  Benett  v.  The 
Peninsular  and  Oriental  Steamboat  Co.  6  D.  &  L.  387.  Where  several  defendants 
are  charged  as  common  carriers  and  plead,  traversing  only  the  delivery  to  them  , 
of  the  parcel  without  saying  "  or  any  or  either  of  them,"  the  plea  notwithstand- 
ing js  good:  Parke  et  al  v.  Davis  el  al,  6  U.  C.  Q.  B.  411. 

(m)  The  defendant  under  not  guilty  cannot  set  up  that  the  goods  were  lost 
through  the  negligence  of  the  plaintiff:  Webb  v.  Page,  6  M.  &  G.  196  ;  nor  is  it 
•competent  for  defendant  under  such  a  plea  to  set  up  as  a  defence  that  the  plaintiff 
misrepresented  the  weight  of  the  goods  which  the  defendant  agreed  to  carry : 
Webb  v.  Page,  6  Scott,  M.  R.  951.  In  an  action  (by  the  plaintiffs  in  ejectment) 
against  defendants  as  common  carriers  for  not  delivering  within  a  reasonable 
time  the  record  of  A'isi  Prius  at  the  assize  town,  it  was  held  not  open  to  the 
•defendants  to  put  in  issue  the  plaintiffs  title  to  the  land,  the  subject  of  the  actioa 
of  ejectment :  *  Parke  et  al  v.  Davis  et  al,  6  V.  C.  Q.  B.  41 L 
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Jl7-  (x)  All  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  in  actions  on  contract.  (y~) 

18.  (?)  In  actions  of  -trespass  to  land,  the  close  or  place  in  which,. 
&c.,  must  be  designated  in  the  declaration  by  name,  or  abuttals,  or 
other  description,  (a)  in  failure  whereof  the  plaintiff  may  be-  ordered  to- 


(x)  Taken  from  Eng.  B.  G.  pi.  No-..  17  of  T.  T.  1853,  the  origin  of  which  was* 
Eng.  R.  G.  pi.  No.  4  of  H.  T.  4  Wm.  JV.  Jeryis.  N.  R.  133,  with  which  our  old 
Rule  Q.  B.  pr.  No.  4  of  E.  %  5  Vic.  Cam.  R.  60,  corresponded. 

.  (y)  If  the  breach  qr  wrongful  act  be  admitted,  .and  the  .defendant  seek  to  pro- 
tect himself  from  the  consequences  thereof  by  Other  circumstances,  he  must 
plead  specially.  Thus  it  has  been  held  that  a  carrier  to  avail  himself  of  a. 
statute  which  requires  notice,  must  plead  it :  Syms  v.  Chaplin,  et.al,  5  A.  &  E.  634» 
Webb  v.  Page,  6  M.  &  G.  1,96.  Formerly  in  .trover  a.  lien  could  not  he  given  in. 
evidence  under  not  guilty :  White  v.  Teal,  1 2  A.  &  E.  106  ;  Stan-cliffs  v.  Hardwicke, 
3  Dowl.  P.  C.  762  ;  .see  also  Kynaston  et  al  v.  broth,  14  M.  &  W.  266 :  but  now' it. 
seems  it  may,  and  is  at  all  events  clearly  admissible  under  not  possessed :  Richards' 
v.  Symmis,  8  Q.  B.  90. 

.  (a)  Taken  from  Eng.  R.  G.  pi.  No.  18  of  H.  T.  18-53,  the  origki  of  which  was- 
Eng.  R.  G.  pi.  5  of  H.  T.  4  fm.  IV.  Jeryis  N.  R.  134,  with  which  our  old  Rule- 
Q.  B.  pi.  No.  5  of  E.  T.  6  Vic.  .Cam.  R.  60,  corresponded. 

(a)  The  plaintiff  must  prove  the  abuttals  as  alleged,  and  though  he  will  not. 
be  defeated  by  a  minute  variance,  yet  he  must  show  that  the  close  in  which  the- 
trespass  was  committed  is  faithfully  described  in  substance,  so'  as  to  give  the  defen- 
dant full  information :  Webber  v.  Richards,  1  Q.  B.  439.  A  statement  of  two  abut- 
tals only  may  be  sufficient:  North  v.  Ingamelte,  9  M.  &  W.  249.  The  descrip- 
tion, as  of  a  particular  township,  must  be  proved  as  laid :.  Mattiee  v.  Fatrr  et  al,. 
Tay.  Reps  218.  A  house,  in  one  part  of  which  the  plaintiff's  shop  was  kept, 
and  in  the  rest  of  which  the  plaintiff's  elerk  and  his  family  resided,  although, 
the  plaintiff  never  resided  there,  was  held  to  be  properly  described  as  plaintiffs, 
dwelling-house :  Beatty  v.  McMasters  et  al,  T.  T.  2  &  3  Vie.  MS.  R.  &  H.  Dig. 
"  Trespass,"  ii.  10.  Where  the  declaration  stated  that  the  defendant  broke  and 
entered  "  certain  lands  of  the  plaintiff  covered  with  water,  being  the  bed  and 
channel  of  the  river  T,  and  under  the  same  in  the  several  parishes  of  L.  in  L,  in 
the  county  of  G."  it  was  held  that  the  locus,  in  goo  was  sufficiently  described  by 
same :  Duke  of  Beaufort  v.  Vivan,  7  Ex  580.  The  loeus  in  guo  should  be  designated^ 
by  abuttals  or  other  description  as  it  was  at  the  time  of  the  trespass  and  not  at 
the  time  of  the  declaration  filed :  Hntmfrey  v.  2Vte  London,  and  North  West  Rail- 
way Co.  lb.  325;  see  also  Lempriere  v.  Hurnfrey,  3  A.  <fc  E.  181.  In  trespass  to- 
a,  dwelling-house  it  has  been  held  a  bad  plea  to  plead  that  the  close  in  which, 
Ac,  is  the  close  of  the  defendant :  Vail  v.  Noble  et  al,  2  UV  C.  Q.  B.  142.  So  im 
trespass  for  breaking  an.d  entering  the  close  of  the  plaintiff,  it  was  held  a  bad 
plea  for  the  defendant  to  plead  that  the  closes  in  which,  Ac.,  was  not  nor<was- 
either  of  them  the  close  of  the  plaintiff-.  Woodruff  et  at  v.  Davis,  lb-  404. 
To  a  declaration  setting  out  the  close  by  metes  and  bounds,  the  defendant 
pleaded  that  the  part  of  the  close  on  whichj  Ac.,  was  his  close,  and  not  the  close- 
of  the  defendant,  as.  stated  in  the  ptea,  the  replication  was  held  good :  Hiscott  y. 
Cox,  1  U.  C.  Q.  B.  489.  To  support  an  action  .of  trespass  upon  the  plea  of  the- 
elose  not  being  the  close  of  the  plaintiff,  the  plaintiff  must  prove  an  actual  and 
immediate  occupation  of  the  locus  in  quo :  McNeil  v.  Train,  5  U.  C.  Q.  B.  9ll 
And  under  that  plea  the  question,  of  possession  is  a  fact  for  the  jur.y  -.  lb*. 
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amend  with  costs,  or  give  such  particulars  as  the  Court  or  Judge  may 
think  reasonable.  (6) 

19-  (c)  In  actions  of  trespass  to  land,  the  plea  of  "not  guilty"  shall 
operate  as  a  denial  that  the  defendant  committed  the  trespass  alleged 
in  the  place  mentioned ;  (ce)  but  not  as  a  denial  of  the  plaintiff's  pos- 
session, or  right  of  possession  of  that  place,  which,  if  intended  to  be 
denied,  must  be  traversed  specially,  (i) 

20.  (e)  In  actions  for  taking,  damaging,  or  converting  the  plain- 
tiff's goods,  the  plea  of  "  not  guilty"  shall  operate  as  a  denial  of  the 

(6)  Court  or  Judge — Relative  powers,  see  note  w  to  section  48  C.  L.  P.  Act. 

(c)  Taken  from  the  Eng.  R.G.  pi.  No.  19  of  T.  T.  1853,  the  origin  of  which 
was  Eng.  R.  G.  pi.  No.  5  of  H.  T.  4  ¥m.  IV.  Jervis  N.  R.  134,  with  which  onr 
old  Rule  Q.  B.  pr.  No.  5  of  E.  T.  5  Vic. ;  Cam.  R.  60,  corresponded. 

(cc)  Where  in  trespass  quare  clausum  /regit  by  one  of  two  defendants  in 
common  it  was  proved  that  the  defendant  entered  on  the  land  under  a  writ  of 
execution  against  the  goods  of  the  other  tenant,  it  was  held  that  such  entry 
could  not  be  given  in  evidence  under  not  guilty :  Nemkirk  v.  Payme,6  0.  S.  458. 

(d)  The  plea  of  not  possessed  denies  the  possession  stated  in  the  declaration, 
«".  e.  a  sufficient  possession  to  sustain  the  action :  Heath  v.  Mil-ward,  2  Bing.  N.C. 
98 ;  Harrisonv.  Dixon,  12  M.  &  W.  142;  that  is  to  say,  as  against  a  mere  wrong- 
doer the  actual  possession;  as  against  a  defendant  alleging  title  the  legal  right 
to  possession  :  Graham  v.  Peat,  1  East.  244 ;  Pugh  v.  Roberts,  8M.4T.  458 ; 
Browne  v.  Dawson  et  al,  12  A.  &  E.  624 ;  Asher  et  itx.  v.  Whitlock,  L.  R.  1Q.B.1; 
Purnell  v.  Young,  3  M.  &  W.  288 ;  Harrison  v.  Dixon,  12  M.  <fe  "W.  142 ;  Jones  v. 
Chapman  et  al,  2  Ex.  803.  The  plaintiff  complained  of  an  injury  to  a  messuage 
and  premises  in  his  possession,  and  the  defendant  pleaded  not  possessed ;  and  it 
being  found  that  the  plaintiff  had  only  part  of  the  house,  the  defendant  occupying 
the  rest,  it  was  held  that  the  plaintiff  was  entitled  to  a  verdict :  Fenn  v.  Grafton 
etal,  2  Bing.  N.  C.  617.  The  plea  of  not  possessed  puts  in  issue  the  possession  of 
the  close  described  in  the  declaration :  Bond  v.  Downton,  2  A.  &  E.  26 ;  and  if 
more  than  one  close  be  described,  the  issue  upon  the  plea  is  divisible,  and  the 
defendant  will  be  entitled  to  a  verdict  as  to  so  much  as  is  not  proved:  Phythian 
y.  White  et  al.  1  M.  &  W.  216;  Wilcox  y.  Montgomery,  5  0.  S.  312.  The  owner 
legally  entitled  cannot  maintain  trespass  before  entry:  Litchfield  v.  Beady,  5  Ex. 
939 ;  Turner  v.  The  Cameron's  Coalbrook  Steam  Coal  Co.,  lb.  932 ;  Ryan  v.  Clark, 
14  Q  B  65  ■  Harrison  v.  Blackburn,  17  C.  B.  N.S.  678.  But  an  actual  entry,  when 
made  relates  to  the  time  of  the  legal  right  to  enter :  Barnett  v.  Earl  of  Guildford, 
11  Ex.  19 ;  Anderson  v.  Radcliffe  et  al,  E.  B.  <fe  E.  806.  The  plea  of  hberum  tene- 
mtntum  admits  the  possession,  and  renders  it  incumbent  on  the  defendant  to 
prove  title  either  by  deed  or  by  showing  twenty  years'  actual  possession:  Brest 
v.  Lever,  7  M.  &  W.  593.  On  this  plea  the  plaintiff  is  entitled  to  a  verdict  if  he 
establish  a  title  to  that  part  of  the  close  on  wfcdch  the  trespass  was  committed, 
and  is  not  bound  to  prove  title  to  the  whole  close:  Smith  v.  Royslon,  8  M.  &  W. 
381.  To  a  declaration  in  trespass  quare  clausam  /regit,  and  for  carrying  away  the 
plaintiff's  hay  and  corn,  the  plea  of  liberum  tenementum  was  held  bad:  Wilcox  v. 
Montgomery,  5  O.S.  312. 

(e)  Taken  from  Eng.  R.  6.  pi.  No.  20  of  T,  T.  1853,  the  origin  of  which  was 
Eng  R  G.  pi.  No.  5  of  H.  T.  4  Wm.  IV.,  Jervis  N.  R.  134,  with  which  our  old  Rule 
QB  pi  No.  5  of  E.  T.  5  Vic,  Cam.  R.  61,  corresponded. 
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defendant  having  committed  the  wrong  alleged,  by  taking,  damaging, 
or  converting  the  goods  mentioned ;  (ee)  but  not  of  the  plaintiff's  pro- 
perty therein.  (/) 

21  (g)  In  every  case  in  which  a  defendant  shall  plead  the  general 
issue,  intending  to  give  the  special  matter  in  evidence  by  virtue  of  an 
Act  of  Parliament,  he  shall  insert  in  the  margin  of  the  plea  the  words 
"  by  statute,"  (A)  together  with  the  year  or  years  of  the  reign  in  which 
the  Act  or  Acts  of  Parliament  upon  which  he  relies  for  that  purpose 
were  passed,  and  also  the  chapter  and  section  of  each  of  such  acts,  (i) 

(ee)  In  trespass  for  taking  goods  the  defendant  cannot  under  the  general  issue 
even  in  mitigation  of  damages  prove  a  repayment  by  him  after  action  of  the. 
money  produced  by  the  sale  of  the  goods :  Rundle  v.  Little  et  al,  6  Q.  B."  174 ;  see 
further  Clarke  v.  Durham  et  al,  E.  T.  3  Vic.  MS.  R.  &  H.  Dig.  "  Trespass,"  ii. 
16;  Carey  v.  Tate,  6  O.S.  14*7 ;  Abrams  v.  Moon,  1  U.  C.  Q.  B.  552;  Lunti  v. 
Turner  et  al,  4  U.  C.  Q.  B.  282. 

(/)  The  plea  of  no  property  puts  in  issue  the  property  as  well  as  the  posses- 
sion :  Harrison  v.  Dixon,  12  M.  &  W.  142 ;  Ashmore  v.  Hardy  et  al,  7  C.  &  P.  501. 
Plaintiff  to  maintain  the  action  should  have  had  the  possession  of  the  goods : 
Ward  v.  Maeaulay  et  al,  4  T.  R.  489 ;  Young  v.  Hichens,  6  Q.  B.  606 ;  either  actual 
or  constructive:  Smith  v.  Mills,  1  T.  R.  675;  or  a  legal  right  to  the  immediate 
possession:  Balme  et  al  v.  Hutton  et  al,  9  Bing.  471.  But  possession  as  a  bailee 
is  sufficient  even  against  the  absolute  owner  for  a  wrongful  taking  of  the  goods: 
Colwill  y.  Reeves,  2  Camp.  575;  Brierly  x.  Kendall  et  al,  17'  Q.  B.  937;  Turner. 
ttalY.  Hardeastle,  11  C.  B.' N.S.  683.  Possession  is  primafacie  evidence  of  title 
against  a  wrong-doer:  Elliott  et  ux.  v.  Kemp,  7  M.  &  W.  312,  per  Parke,  J.  If  the 
defendant  claim  the  goods  he  may  under  this  plea  show  his  title'  and  that  the 
plaintiff's  title  is  fraudulent;  for  in  such  a  case  as  against  the  defendant  the 
plaintiff  has  no  property:  Nicolls  v.  Bastard,  2  C.  M.  &  R.  659 ;  Ashby  v.  Minnilt 
el  al,  8  A.  &  E.  121.  It  has  been  held  that  if  the  defendant  justify  taking  the  goods 
as  assignee  of  a  bankrupt,  and  the  plaintiff  reply  that  the  goods  are  not  the  goods 
of  the  assignee  but  the  goods  of  him,  the  plaintiff,  he  cannot  under  that  replication 
dispute  the  bankruptcy :  Jones  v.  Brown  et  al,  1  Bing.  N.  C.  484. 

(y)  Taken  from  Eng.  R.  G.  pi.  No.  21  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  R.  G.  of  T.  T.  1  Vic.  Jervis  N.  R.  156,  with  which  our  old  Rule  Q.  B.  pi. 
No.  16  of  E.  T.  5  Vic;  Cam.  R.  24  corresponded. 

(h)  "According  to  the  statute"  instead  of  "by  statute"  written  in  the  margin, 
may  be  sufficient :  Robertson  v.  Cooley  et  al,  7  U.  C.  Q.  B.  305.  The  court  will 
not  in  general  with  this  plea  allow  other  pleas:  Neale  v.  McKenzie,  2  Dowl.  P. 
C.  702 ;  Fisher  v.  The  Thames  Junction  Railway  Co.  5  Dowl.  P.  C.  773 ;  O'Brien 
v.  Clement,  15  M.  &  W.  435;  Legge  v.  Boyd,  1  M.  &  G.  898;  but  see  Langjord 
v.  Woods,  1  M.  &  G.  625;  Bartholomew  v.  Carter,  9  Dowl.  P.  C.  896. 

(i)  Under  our  old  rule  the  words  "  by  statute  "  in  the  margin  were  sufficient. 
It  was  not  necessary  to  give  the  year  of  the  passing  of  the  statute,  much  less  the 
chapter  and  section.  The  old  English  rule  was  not  more  exacting.  But  where 
in  an  action  of  trespass  for  hunting  over  plaintiff's  land,  the  defendant  pleaded 
not  guilty  by  statute,  the  court  on  an  affidavit  of  the  plaintiff  that  he  could  not 
discover  the  statute  under  which  the  defendant  meant  to  justify,  made  absolute 
a  rule  upon  the  defendant  to  point  out  within  three  days  the  statute  under  which 
the  plea  was  pleaded,  or  else  that  the  words  "  by  statute"  should  be  struck  out 
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and  shall  specify  whether  such  acts  are  public  or  otherwise,  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any 
Act  of  Parliament;  (J~)  and  such  memorandum  shall  be  inserted  in  the 
margin  of  the  issue  and  of  the  nisi  prius  record.  (Je) 

22.  (I)  A  plea  containing  a  defence  arising  after  the  commencement 
of  the  action,  may  be  pleaded,  together  with  pleas  of  defences  arising 
before  the  commencement  of  the  action ;  (to)  provided  that  the  plaintiff 
may  confess  such  plea,  and  thereupon  shall  be  entitled  to  the  costs  of 
the  cause  up  to  the  time  of  pleading  such  first  mentioned  plea,  (n) 

23.  (o)  When  a  plea  is  pleaded  with  an  allegation  that  the  matter 
of  defence  arose  after  the  last  pleading,  (/>)  the  plaintiff  shall  be  at 
liberty  to  confess  such  plea,  and  shall  be  entitled  to  the  costs  of  the 
cause  up  to  the  time  of  pleading  such  plea;  (g)  provided  that  this  and 

of  the  margin  of  his  plea :  Coy  v.  Lord  Forester,  8  M.  &  W.  312.  The  comprehen- 
siveness of  the  general  issue  "  by  statute "  is  not  affected  by  any  of  the  new 
rules:  Ross  v.  Clifton  et  al,  11  A.  <fe  E.  631. 

(/)  If  the  defendant  omit  to  follow  the  requirements  of  this  rule,  he  cannot 
give  special  matter  in  evidence  to  bring  himself  within  the  terms  of  an  act  of 
parliament  which  allows  a  plea  of  not  guilty :  Coy  v.  Lord  Forester,  8  M.  &W.  312. 
An  amendment  may  be  allowe.d  even  after  verdict:  Edwards  v.  Hodges,  15  C. B. 
477,  or  appeal :  VanNalter  v.  The  Buffalo  and  Lake  Huron  Railway  Co.  27  IT.  C. 
Q.  B.  581.  The  parties  may  so  act  at  the  trial  and  subsequently  as  to  be  pre- 
cluded from  raising  the  objection  of  the  omission  of  a  particular  statute  in  the 
margin  of  a  plea:  Burridge  v.  Nicholells,  6  H.  &  N.  383. 

(A)  Where  a  defendant  pleaded  not  guilty,  intending  to  justify  under  a  statute, 
but  the  nisi  prius  record  had  not  the  words  "by  statute"  added  to  the  margin, 
the  judge  at  nisi  prius  refused  to  allow  an  amendment  by  the  addition  of  these 
words,  as  it  could  not  be  shown  that  they  were  in  the  margin  of  the  defendant's 
plea:  Forman  v.  Dawes  et  al,  1  Car.  &  M.  127. 

'  (I)  Taken  from  Eng.  R.  G.  pi.  No.  22  -of  T.  T.  1853. 

(m)  It  is  enacted  by  the  C.  L.  P.  Act  that  "  any  defence  arising  after  the  com- 
mencement of  the  action  shall  be  pleaded  according  to  the  fact:"  section  97. 
The  notes  to  that  section  may  be  read  with  reference  to  the  rule  here  annotated, 
and  in  addition  to  the  cases  there  cited  see  Jones  v-  Hill,  L.  R.  5  Q.  B.  230. 

(n)  "Where  the  defendant  after  pleading  by  leave  of  a  judge  withdraws  his  plea 
and  pleads  matter  of  defence  arising  afterwards,  and  the  plaintiff  confesses  such 
plea,  the  plaintiff  is  entitled  to  his  costs  up  to  the  time  of  pleading  such  plea  : 
Howarth  v.  Brown,  1  H.  &  0.  694. 

(o)  Taken  from  Eng.  R.  G.  pi.  No.  23  of  T.  T.  1853. 

(p)  Commonly  known  as  ~  plea  puis  darrein  continuance :  see  section  98  C. 
L.  P.  Act,  and  notes  thereto. 

(g)  If  the  plea  go  to  part  only  of  the  action,  the  plaintiff  may  enter  a  nolle 
prosequi  or  discontinuance ;  but  if  he  reply  or  demur,  and  the  defendant  sifcceed, 
the  defendant  will  be  entitled  to  his  costs  up  to  the  time  of  pleading:  Lyttleton 
v.  Cross  et  al,  4  B.  &  C.  117. 
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the  preceding  rule  shall  not  apply  to  the  case  of  such  plea  pleaded  by 
one  or  more  only  out  of  several  defendants,  (r) 

34.  (s)  If  a  plaintiff  in  ejectment  be  non-suited  at  the  trial,  the 
defendant  shall  be  entitled  to  judgment  for  his  costs  of  suit,  (t) 

25.  (w)  No  entry  of  continuances  by  way  of  imparlance,  curia  advis- 
art  vult,  vicecomes  non  misit  breve,  or  otherwise,  shall  be  made  on  any 
Tecord  or  roll  whatever,  or  in  the  pleadings.  (y~) 

(r)  It  has  been  held  that  if  one  of  several  defendants  plead  a  plea  of  bank, 
ruptcy  at  nisi  prius,  the  plaintiff  cannot  confess  such  plea  and  go  to  trial  with 
the  other  defendants :  Pascall  v.  Horsley  et  al,  3  C.  <&  P.  372.  But  bankruptcy  or 
composition  in  the  case  of  a  sole  defendant  may  be  pleaded  since  the  last  plead- 
ing :  see  Burnett  v.  The  London  and  North  Western  Railway  Co.  5  H.  <fe  N.  604 ; 
The  Staffordshire  Banking  Co.  (Limited)  v.  Emmott,  L.  E.  2  Ex.  208  ;  Morgan  et  al 
v.  Barding  et  al,  11  W".  E.  65 ;  BrooJes  v.  Jennings,  L.  E.  1  C.  P.  476 ;  Tetley  et  al 
v.  Wanless,  L.  E.  2  Ex.  21 ;  s.  c.  in  error,  lb.  275. 

(«)  Taken  from  Eng.  E.  G.  pL'No.  29  of  T.  T.  1853. 

(t)  If  the  defendant  appear,  and  the  claimant  do  not  appear  at  the  trial,  the 
claimant  shall  be  non-suited :  Con.  Stat.  U.  0.  cap.  27,  s.  24. 

(w)  Taken  from  Eng.  E.  G.  pi.  Wo.  31  of  T.  T.  1853,  the  origin  of  which  was 
Eng.  E.  G.  No.  2  of  H.  T.  4  Wm.  -IV.  Jervis  N.  E.  115,  with  which  our  old  Eule 
Q.  B.  pi.  No.  23  of  E.  T.  5  Tic.  Cam.  E.  29  corresponded. 

(v)  These  forms,  all  of  which  have  been  long  disused,  may,  as  a  matter  of 
curiosity,  be  found  upon  reference  to  2  Vms.  Saund.  2  a,  n. 


FORMS  TO  THE  COMMON  LAW  PROCEDURE  ACT. 


SCHEDULE    A. 


1. — Form  of  an  Issue  in  general. 

In  the  Q.  B.  (or  C.  P.,  as  the  case  may  be.) 

The  day  of  ,  in  the  year  of  our  Lord  18  .  (date  of  Declaration.) 
(The  Venue.)  A.  B.,  by  P.  A.,  his  Attorney  (or  in  person,  as  the  case  may 
be),  sues  0.  D.,  who  has  been  summoned  to  answer  the  said  A.  B.,  by 
virtue  of  a  writ  issued  on  the        day  of  ,  in  the  year  of  our  Lord 

(the  date  of  the  first  writ),  out  of  Her  Majesty's  Court  of  Queen's  Bench  (or 
Common  Pleas,  as  the  case  may  be),  for,  &o.  (copy  the  Declaration  from  these 
words  to  the  end,  and  all  the  Pleadings  with  their  dates,  writing  each  Plea  or 
Pleading  in  a  separate  paragraph,  and  numbering  the  same  as  in  the  Pleading 
filed,  and  conclude  thus) ;  Therefore  let  a  Jury  come,  &c. 


2. — Special  Case  for  the  opinion  of  the  Court,  under  Sec.  85,  (a)  where  the 
allowance  or  disallowance  of  a  particular  item  or  items  depends  on 
a  question  of  law. 
In  the  Q.  B.  (or  C.  P.) 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant.     , 

The  following  case  is  stated  for  the  opinion  of  the  Court  under  a  rule  of 
Court  (or  order  of  the  Hon.  Mr.  Justice  ),  dated  the        day  of 

18  ,  made  pursuant  to  the  eighty-fifth  section  of  the  Common  Law  Pro- 
cedure Act,  1856,  (here  state  the  material  facts  of  the  case  bearing  upon  the 
question  of  law  to  be  decided.) 

The  question  (or  questions)  for  the  opinion  of  the  Court  is  (or  are) 
First, — Whether,  &c. 
Second, — Whether,  &o. 

3. — Issue  to  be  tried  by  a  Jury  where  the  Court  or  a  Judge  has  directed  it 
under  Sec.  85,  (b)  where  the  allowance  or  disallowance  of  a  parti- 
cultr.r  item  or  items  depends  on  a  question  of  fact. 

In  the  Q.  B.  (or  C.  P.) 

The        day  of  18    ,  (date  of  Issue  when  delivered  by.  the  plaintiff.) 

.  (Venue.)  A.  B.,  by  his  Attorney,  sues  C.  D.,  and  the  plaintiff  (or  defen- 
dant) affirms,  and  the  defendant  (or  plaintiff)  denies,  that,  &o.,  (here  state 
the  question  of  fact  to  be  tried,  as  directed  by  the  Court  or  a  Judge.  In  some 
cases  it  may  be  advisable  to  state  an  inducement  before  staling  the  question  in 
dispute.    If  there  be  more  than  one  question  to  be  decided,  state  it  thus) :  and 

. « 

(a)  C.  S.  U.  C.  cap.  22,  s.  159.  (b)  C.  S.  U.  C.  cap  22,  e.  159. 
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the  said  plaintiff  (or  defendant)  also  affirms,  and  the  defendant  (or  plain- 
tiff) also  denies,  that,  &c.  And  it  has  been  ordered  by  the  Court  (or  by 
the  Hon.  Mr.  Justice  )  that  the  said  question  (or  questions)  shall  be 

tried  by  a  Jury.     Therefore  let  the  same  be  tried  accordingly. 

4. — Special  Case  stated  by  an  Arbitrator  under  See.  8C.  (c) 

(In  the  Special  Case  the  Arbitrator  must  state  whether  the  Arbitration  is 
under  a  compulsory  reference  under  the  Act,  or  whether  it  is  upon  a  reference 
by  consent  of  the  parties  where  the  submission  has  been  or  is  to  be  made  a  Rule 
of  one  of  the  Courts.  In  the  former  case  the  Award  must  be  entitled  in  the 
'Court  and  Cause,  and  the  Rule  of  Court  must  be  set  forth.  In  the  latter  case 
the  terms  of  the  reference  relating  to  the  submission,  being  a  Rule  of  .Court, 
must  be  set  forth.) 

5. — Form  of  a  Nisi  Prius  Record  in  ordinary  cases. 
{The  Nisi  Prius  Record  will  be  a  copy  of  the  Issue,  as  delivered  in  the  action.) 


6. — Form  of  a  Postea  on  a  verdict  for  the  plaintiff  on  all  the  issues,  and 
where  the  defendant  appears  at  the  trial. 
Afterwards,  on  the        day  of  A.  D.        ,  at  ,  in  the  County 

(or  United  Counties)  of  ,  before  ,  one  of  the  Justices  of  our 

Lady  the  Qireen,  assigned  to  take  the  Assizes  in  and  for  the  within  County 
(or  United  Counties),  come  the  parties  within  mentioned,  by  their  respective 
Attornies  within  mentioned ;  and  a  Jury  of  the  said  County  (or  United 
Counties)  being  summoned  also  come,  who,  being  sworn  to  try  the  matters 
in  question  between  the  said  parties,  upon  their  oaths  say,  that  (state  the 
negative  or  affirmative  of  the  issue  as  it  is  found  for  the  plaintiff,  and  in  the 
terms  adopted  by  the  pleading.  If  there  be  several  issues  joined  and  tried,  then 
say),  as*  to  the  first  issue  joined,  upon  their  oath  say  that,  &c.  (state  the 
affirmative  or  negative  of  the  issue,  as  it  is  found  for  the  plaintiff) ;  and  as  to 
the  second  issue  within  joined,  the  Jury  aforesaid,  upon  their  oath  afore- 
said, say,  that,  &c.  (so  proceed  to  state  the  finding  of  the  Jury  upon  all  the 
issues.  Conclude  by  stating  an  assessment  of  the  damages  thus)  :  and  they 
assess  the  damages  of  the  plaintiff  on  occasion  of  the  pnemises  within  com- 
plained of  by  him,  over  and  above  his  costs  of  suit,  at  £    .    Therefore,  &c. 


7. — Postea  on  the  Issue  numbered  3,  ante. 
(Tlie  same  as  in  ordinary  cases,  except  that  there  is  no  assessment  of  damages.) 


8. — Postea  where  a  Judge,  upon  a  trial  before  him,  directs  a  reference  on 

some  of  the  issues,  and  of  the  accounts  involved  therein,  and  takes  a 

verdict  on  others  of  the  issues,  referring  the  amount  of  damages 

under  Sec.  156.  (d) 

Afterwards,  on  the         day  of  18.   ,  (the  Commission  day  of  the 

Assizes,)  at  ,  in  the  County  (or  United  Counties)  of  ,  at  the 

Assizes  there  holden  before  the  Hon.  ,  one  of  Her  Majesty's  Justices 

(c)  C.  S.  U.  C.  cap.  22,  s.  162.  (d)  C.  S.  U.  C.  cap.  22,  s.  160. 
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of  the  Court  of  for  Upper  Canada,  come  the  parties  within  mentioned, 
by  their  Attorneys  within  mentioned  ;  and  a  Jury  of  the  said  County  (or 
United  Counties)  being  summoned,  also  oome  and  are  sworn  to  try  the 
matters  in  question  between  the  Baid  parties :  and  as  to  the  plaintiff's 
claim  in  the  count  of  the  Declaration  within  mentioned,  it  appears 

to  the  said  Judge  that  the  questions  arising  thereon  involve  the  investiga- 
tion of  long  accounts  on  the  plaintiff's  side ;  and  that  the  questions  arising 
on  the  defendant's  plea  that  the  plaintiff  at  the  commencement  of  this  suit 
was  and  still  is  indebted  to  the  defendant  in  an  amount  equal  to  (or 
greater  than,  as  the  cane  may  be)  the  plaintiff's  claim  within  mentioned, 
involve  the  investigation  of  long  accounts  on  the  defendant's  side,  which 
cannot  be  conveniently  tried  before  him.  And  hereupon  the  said  Judge 
orders  and  directs  that  a  verdict  be  entered  on  each  of  the  issues  on  the 
said  count  of  the  Declaration,  in  favor  of  the  plaintiff,  except  upon 

the  issue  on  the  plea  to  the  said  count    ,  that  the  alleged  cause 

of  action  did  not  accrue  within  six  years  before  this  suit ;  and  that  such 
verdict  shall  be  subject  to,  and  that  the  matters  in  difference  between  the 
said  parties  on  the  said  count  (except  as  to  the  said  last  mentioned 
plea)  be  referred  to  the  award  of  upon  the  terms  that  (set  forth  the 

terms  of  the  order)  ;  and  as  to  the  said  plea  so  excepted,  the  Jurors 

aforesaid  upon  their  oath  say,  that  the  alleged  cause  of  action  in  the 
said  count  did  accrue  within  six  years  next  before  this  suit.  And  as 
to  the  plaintiff's  claim  in  the  count  (or  counts)  within  mentioned,  the 
Jurors  aforesaid  upon  their  oath  say,  that  the  defendant  did  not  promise 
as  alleged.  Therefore,  &c.  ( This  is  only  given  as  a  general  guide,  and  must 
be  varied  according  to  the  pleadings,  terms  of  reference,  and  circumstances  of 
each  case  ) 


9. — Form  of  Judgment  for  Plaintiff  on  a  Verdict. 

( Copy  the  Nisi  Prius  Record,  and  then  proceed  thus) :   Afterwards,  on 
the         day  of  ,  in  the  year  of  our  Lord        ,  (day  of  signing  final 

Judgment,)  come  the  parties  aforesaid,  by  their  respective  Attorneys  afore- 
said (or  as  the  case  may  be),  and  the  Hon.  Mr.  Justice  ,  assigned  to 
take  the  Assizes  in  and  for  the  said  County  (or  United  Counties),  before 
whom  the  said  issue  was  (or  issues  were)  tried,  hath  sent  hither  his  record, 
had  before  him,  in  these  words,  &e.  (copy  the  posted).  Therefore  it  is  con- 
sidered, that  the  plaintiff  do  recover  against  the  defendant  the  said  moneys 
by  the  Jurors  aforesaid  in  form  aforesaid  assessed  (or  if  the  action  be  in 
debt,  and  the  Jury  do  not  assess  the  debt,  but  only  the  damages,  then  say,  do 
recover  against  the  defendant  the  said  debt  of  £  ,  and  the  moneys  by 
the  Jurors  aforesaid  in  form  aforesaid  assessed) ;  and  also  £  ,  for  his 
costs  of  suit,  by  the  Court  here  adjudged,  of  increase  to  the  plaintiff; 
which  said  moneys  and  costs  (or  debt,  damages  and  costs)  in  the  whole 
amount  to  £  .  (In  the  margin  of  the  roll,  opposite  the  words  "  therefore 
it  is  considered,"  write  Judgment  signed  the  diy  of  ,  A.  D.  , 
staling  the  day  of  signing  the  Judgment.) 

10. Form  of  Postea,  on  a  verdict  fending  a  balance  in  favor  of  a  Defen- 
dant, on  a  plea  of  Set-off,  and  on  other  pleas. 
Afterwards,  on  the        day  of  ,  A.  D.  (the  Commission  day  of 

the  Assizes),  before  the  Hon.  ,  one  of  the  Justices  assigned  to  take 

'the  Assizes  in  and  for  the  within  County  (or  United  Counties),  come  the 
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parties  within  mentioned,  by  their  respective  Attorneys  within  mentioned  ; 
and  a  Jury  of  the  said  County  (or  United  Counties)  being  summoned,  also 
come,  who,  being  sworn  to  try  the  matters  in  question  between  the  said 
parties,  upon  their  oath  say  [if  non-assumpsit  was  the  first  plea),  as  to  the 
first  issue  within  joined,  that  the  defendant  did  not  promise  as  within 
alleged  (or  if  the  first  plea  was,  that  he  never  was  indebted,  say  that  the' 
defendant  never  was  indebted,  as  within  alleged).  And  as  to  the  second 
issue  within  joined,  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  say 
that  the  plaintiff  was  and- is  indebted  to  the  defendant,  as  within  alleged, 
in  an  amount  greater  than  the  plaintiff's  claim  in  the  declaration  within 
alleged ;  and  they  further  say,. that  the  balance  due  from  the  plaintiff  to 
the  defendant,  upon  the  matters  contained  in  the  said  declaration  and  the 
said  second  plea,  amounts  to  £        .    Therefore,  &c. 


11.'— Form,  of  Judgment  for  Defendant  thereon. 

(Proceed  in  the  usual  form  to  the  endofihePostea,  and  then  thus)  :  There- 
Fore  it  is  considered  that  the  plaintiff  do  take  nothing  by  his  said  writ, 
but  that  the  defendant  do  recover  against  the  plaintiff  the  sum  of  £  , 
in  form  aforesaid,  found  to  be  due  from  the  plaintiff  to  the  defendant, 
together  with  £  for  his  costs  of  defence,— --amounting  in  the  whole 
to  £ 

(In  the  margin  of 'the  roll,  opposite  the  words  "therefore  it  is  considered," 
write  Judgment  signed  the        day  of  ,  A.  D.        ). 


12. — Form  of  Judgment  on  a  Special  Case  stated  by  an  Arbitrator, 
„  [vide  ante  No.  4). 

(Copy  the  special  case,  and  then  proceed  thus):  Afterwards,  on  the 
day  of  ,  18     ,  come  here  the  parties  aforesaid,  and  the  Court  is  of 

opinion  that  [state  the  opinion  of  the  Court  on  the  question  or  questions 'stated 
in  the  case,  in  the  affirmative  or  negative  as  the  case  may  be).  Therefore  it  is 
considered  that  the  plaintiff  do  recover  against  the  defendant  the  said 
£        ,  and  £        for  his  costs  of  suit. 

(In  the  margin,  opposite  the  words  "  therefore  it  is  considered,"  &c,  write 
Judgment  signed  the        day:  of  18    ,  inserting  the  day  of  signing 

final  Judgment.) 

1§. — Form  of  an  Issue  when  His  directed  tole  tried  iy  the' Judge  of  the 

County  Court. 

[Commence  the  issue  asin  Form  No.  \,  above  prescribed,  then  copy  all  the 
pleadings,  and  after  the  joinder  of  issue  proceed  as  follows) :  And  forasmuch 
as  the  sum  sought  to  be  recovered,  and  endorsed  on  the  copy  ofthe  original 
process  served,  does  not  exceed  £  ,  (or  and  forasmuch  as  the  debt  or 
demand  sought  to  be  recovered  is  alleged  to  be  ascertained  by  the  signature 
of  the  defendant,)  hereupon  on  the        day  of  ,  in  the  year  18    , 

[date  of  the  Writ  of  Trial,)  pursuant  to  the  statute,  the  Judge  of  the  County 
Court  for  the  County  (or  United  Counties)  of  is  commanded  that  he 

proceed  to  try  such  issue  {or  issues)  at  the  first  "(or  second)  sittings  to  be 
next  hereafter  holden  of  the  said  County  Court,  by  a  Jury  returned  for  the 
trial  of  Issues  joined  in  the  said  Court;  and  when  the  same  shall  have 
been  tried,  that  he  make  known  to  the  Court  here  what  shall  have  been 
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done  by  virtue  of  the  writ  of-  our  Lady  the  Queen,  to  him  in  that  behalf 
directed,  with  the  finding  of  the  Jury  thereon  endorsed,  within  ten  days 
after  the  execution  thereof. 


14—  Form  of  the  Writ  of  Trial 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 

and  Ireland,  Queen,  Defender  of  the  Faith. 
To  the  Judge  of  the  County  Court  of  : 

Whereas  A.'B.,  plaintiff  in  our  Court  of  Queen's  Bench  (or  Common 
Pleas)  in  and  for  Upper  Canada,  at  Toronto,  on  the  day  of  ,  18  , 
{the  date  of  the  summons  or  other  first  process,)  impleaded  C.  D.  in  an  action 
for,  &c.  {here  recite  the  Declaration  in  the  past  tense.)  And  whereas  the 
defendant,  cm  the      day  of       last  (date  of  the  plea),  by  his  Attorney 

ipr  as  the  case  may  be),  came  into  our  said  Court  and  said  (here  recite  the 
pleas  and  pleadings  to  the  joinder  of  issue).  And  whereas  the  sum  sought 
to  be  recovered  in  the  said  action,  and  endorsed  on  the  writ  of  summons 
{or  as  the  case  may  be)  thereon,  does  not  exceed  £  .  (Or)  And  whereas 
the  debt  or  demand  sought  to  he  recovered  in  this  action  is  alleged  to  be 
ascertained  by  the  signature  of  the  defendant,  and  it  is  fitting  that  the 
issue  (or  issues)  should  be  tried  before  you  the  said  Judge :  We,  therefore, 
pursuant  to  the  statute  in  such  cases  made  and  provided,  command  you 
that  you  do  proceed  to  try  the  said  issue  (or  issues)  at  the  first  (or  second) 
sittings  of  the  said  County  Court,  to  be  holden  next  after  the  date  of  this 
our  writ,  by  a  Jury  returned  for  the  trial  at  the  said  sittings  of  Issues 
joined  in  the  said  County  Court :  and  when  the  same  shall  have  been 
tried  in  manner  aforesaid,  Wo  command  you  that  you  make  known  to  our 
Justices  of  our  said  Court  of  Queen's  Bench  (or  Common  Pleas),  at  Toronto, 
what  shall  have  been  done  by  virtue  of  this  writ  with  the  finding  of  the 
Jury,  hereon  endorsed,  within  ten  days  after  the  execution  hereof. 

Witness,  &c. 

15. — Form  of  Endorsement  of  the  Verdict  on  the  Writ  of  Trial. 

Afterwards,  on  the         day  of  ,  18    ,  (the  day  of  trial,)  before 

me,  Esquire,  Judge  of  the  County  Court  within  mentioned,  came  as 

well  the  within  named  plaintiff  as  the  within  named  defendant,  by  their 
respective  Attorneys  within  named  (or  as  the  case  may  be),  and  the  jurors 
of  the  Jury  whereof  mention  is  within  made  being  summoned  also  came, 
and  being  duly  sworn  to  try  the  issue  (or  issues),  on  their  oath  said  that, 
Ao.  (state  the  finding  of  the  Jury  as  on  a  postea  on  a  trial  at  Nisi  Frius.) 


lQ,-^The  like  in  case  a  Nonsuit  tahes place. 

(Proceed  as  in  the  above  Form,  but  after  the]words  "  duly  sworn  to  try  the 
issue  within  mentioned,"  proceed  asfdttaws) :  and  were  ready  to  give  their 
verdict  in  that  behalf ;  but  the  plaintiff  being  solemnly  called,  came  not, 
nor  did  he  further  prosecute  his  suit  against  the  defendant. 

17.  _  Form  of  Judgment  for  Plaintiff,  after  Verdict  on  Writ  of  Trial. 

(Copy  the  Issue,  and  then  proceed  as  follows)  :  Afterwards,  on  the  day 
of  ,  18    ,  (day  of  signing  final  Judgment)  come  the  parties  aforesaid, 

fey  their  respective  Attorneys  aforesaid  (or  <w  the  case  may  be)  >•  and  the 
47 
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said  Judge,  before  whom  the  said  issue  (or  issues)  came  on  to  he  tried, 
hath  sent  hither  the  said  last  mentioned  writ,  with  an  endorsement 
thereon,  which  said  endorsement  is  in  these  words,  to  wit:  (copy  the 
endorsement)  Therefore  it  is  considered,  An.  (conclude  as  in  other  cases. 
See  the  Form  Supra  No.  9.) 

18. — Form  of  Entry  after  Judgment  by  Default  or  on  Demurrer,  where 
the  Damages  are  to  be  assessed  before  a  Judge  of  a  County  Court. 

(Copy  the  pleadings  commencing  the  Issue,  as  in  Form  No.  1,  and  proceed) 
and  the  defendant,  in  his  proper  person  (or  by  ,  his  Attorney),  says 

nothing  in  bar  or  preclusion  of  the  said  action  of  the  plaintiff,  whereby  the 
plaintiff -remains  therein  undefended  against  the  defendant  (or  copy  to  the 
end  of  the  Demurrer  book,  and  then  proceed) :  and  hereupon,  on  the  day 
of  ,  18    ,  (the  day  of  giving  judgment  on  the  demurrer,)  came  here  as 

well  the  plaintiff  as  the  defendant,  by  their  respective  Attorneys  aforesaid ; 
and  it  appears  to  the  Court  here  that  the  declaration  (or  replication)  is  good 
in  substance  (or  that  the  plea  aforesaid  is  bad  in  substance).  Wherefore 
the  plaintiff  ought  to  recover  against  the  defendant  his  damages  on  occasion 
of  the  premises  above  complained  of  by  him.  But  because  it  is  unknown 
to  the  Court  here  what  damages  the  plaintiff  hath  sustained  on  occasion  of 
the  premises,  hereupon,  on  the         day  of  ,  18     ,  (date  of  writ  of 

inquiry,)  the  Judge  of  the  County  Court  of  the  County  (or  United  Counties) 
of  is  commanded  that  he  diligently  enquire  what  damages  the  plain- 

tiff hath  sustained  by  reason  of  the  premises,  at  the  first  (or  second)  sittings 
to  be  next  hereafter  holderi  of  the  said  County  Court  by  a  Jury  returned  at 
such  sittings ;  and  that  he  make  known  to  the  Court  here  what  shall  have 
been  done  by  virtue  of  the  writ  of  our  Lady  the  Queen  to  him  in  that 
behalf  directed,  within  ten  days  after  the  execution  thereof. 


19. — Form  of  Writ  of  Inquiry. 
Viotoria,  &c.  (as  in  Form  No.  14.) 

To  the  Judge,  &c.  (as  before.) 

Whereas,  &c.  (as  in  Form  No.  14,  setting  out  to  the  end  of  the  Declaration, 
and  proceeding  as  in  Form  No.  16,  according  as  it  is  on  judgment  by  defauU 
or  judgment  on  demurrer,  and  proceed).  But  because  it  is  unknown  to  the 
said  Court  here  what  damages  the  plaintiff  hath  sustained  by  reason 
thereof,  and  it  is  fitting  the  same  should  be  enquired  of  by  you  the  said 
Judge,  We,  therefore,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, command  you  that  you  do  diligently  enquire  what  damages  the  said 
plaintiff  hath  sustained  by  reason  of  the  premises,  at  the  first  {or  second) 
sittings  to  be  next  hereafter  holden  of  the  said  County  Court,  by  a  Jury 
returned  at  such  sittings  for  the  trial  of  Issues  joined  in  such  Court.  And 
we  further  command  you  that  you  make  known  to  our  Justices  of  our  said 
Court  of  Queen's  Bench  (or  Common  Pleas),  at  Toronto,  what  shall  have 
been  done  by  virtue  of  this  Writ  with  the  finding  of  the  Jury  hereon 
endorsed,  within  ten  days  next  after  the  exeoution  hereof.    <• 

Witness,  &c. 


20. — Form  of  Return  to  be  endorsed. 

Afterwards,  on  the        day  of  ,  18    ,  (day  of  Assessment)  before 

me,  ,  Esquire,  Judge  of  the  County  Court  within  mentioned,  came 
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the  within  named  plaintiff  by  his  Attorney  within  named,  and  the  jurors 
of  the  Jury  whereof  mention  is  within  made,  being  summoned,  also  came 
and  being  duly  sworn  to  assess  the  damages  sustained  by  the  plaintiff  by 
reason  of  the  premises  within  mentioned,  say  on  their  oath,  that  the  plain- 
tiff hath  sustained  damages  o*h  occasion  thereof  over  and  above  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended  to  £ 


21. — Form  of  Judgment  thereon. 

Afterwards,  &a.  (as  in  Form  No.  15),  came  the  plaintiff  by  his  Attorney 
aforesaid,  and  the  said  Judge  before  whom  the  said  damages  were  assessed, 
hath  sent  hither  the  said  last  mentioned  writ,  with  an  endorsement  thereon, 
in  these  words,  to  wit  {copy  the  Endorsement).  Therefore  it  is  considered, 
&a.  (conclude  as  in  other  cases) . 


22. — Form  of  Issue,  where  there  are  Issues  in  fact  to  be  tried,  as  well  as 
damages  to  be  assessed  on  default,  or  on  issues  in  law  before  the 
County  Court. 

(Commence  as  in  No.  1,  copying  the  pleadings,  the  Joinder  of  Issue,  adding 
the  similiter,  and  inserting  the  Joinder  of  Issue  to  be  tried  by  the  record  or  the 
judgment  by  default  as  to  part  of  the  pleadings,  or  the  judgment  by  the  plain- 
tiff on  demurrer,  as  the  case  may  be,  and  if  there  be  judgment  by  default,  or 
judgment  for  plaintiff  on  a  trial  by  the  record  or  upon  demurrer,  proceed  thus.) 
Wherefore  the  plaintiff  ought  to  recover  against  the  defendant  his  damages 
on  occasion  of  the  premises,  &c.  And  because  it  is  at  present  unknown  to 
the  Court  here  whether  the  defendant  will  be  .convicted  of  the  premises 
upon  which  issue  is  above  joined  between  the  parties  or  not,  and  because 
it  is  also  unknown  to  the  Court  here  what  damages  the  plaintiff  hath 
sustained  on  occasion  of  the  premises,  whereof  it  is  considered  that  the 
plaintiff  ought  to  recover  his  damages  as  aforesaid,  and  it  is  convenient 
and  necessary  that  there  be  but  one  taxation  of  damages  in  this  suit,  there- 
fore let  the  giving  of  judgment  in  this  behalf  against  the  said  defendant 
be  stayed  until  the  trial  of  the  said  Issue  (or  Issues)  above  joined  between 
the  said  parties  be  tried  by  the  Country  (or  if  judgment  on  demurrer,  or  on 
the  trial  by  the  record  has  not  been  given — then  after  the  entry  of  the  joinder 
of  issue  in  fact  and  the  demurrer  or  on  the  trial  by  the  record—proceed.)  And 
because  the  Court  here  are  not  yet  advised  what  judgment  to  give  upon 
the  premises  whereof  the  parties  have  put  themselves  upon  the  judgment 
of  the  Court  (or  as  the  case  may  be).  And  because  the  Court  here  are  not 
advised  what  judgment  to  give  upon  the  premises  whereon  issue  is  joined 
between  the  said  parties  to  be  tried  by  the  record.  And  because  it  is  con- 
venient and  necessary  that  there  be  but  one  taxation  of  damages  in  this 
suit,  and  forasmuch  as  the  sum  sought  to  be  recovered  and  endorsed  on 
the  copy  of  the  original  process  served,  does  not  exceed  £  ,  (or  foras- 
much as  the  debt  or  demand  sought  to  be  recovered  is  alleged  to  be  ascer- 
tained by  the  signature  of  the  defendant,)  hereupon  on  the  day  of 
18  ,  (date  iff  the  Writ  of  Trial  and  enquiry)  the  Judge  of  the  County  Court 
of  the  County  (or  United  Counties)  of  _  is  commanded  that  he  proceed, 
as  well  to  try  the  issue  (or  issues)  joined  between  the  parties  to  be  tried 
by  the  Country,  as  also,  diligently  to  enquire  what  damages  the  said  plaintiff 
hath  sustained  on  occasion  of  the  premises  whereof  it  is  considered  that 
the  plaintiff  ought  to  recover  against  the  defendant  on  occasion  thereof  at 
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aforesaid,  (or  according  to  the  facts  the  premises  whereof  the  parties  have 
put  themselves  upon  the  judgment  of  the  Court  as  aforesaid,  or  the  premises 
wherein  issue  is  joined  between  the  parties  to  be  tried  by  the  Beeord,  if 
judgment- shall  happen  to  be  thereupon  given  for  the  plaintiff)  at  the  first 
(or  second  sittings)  to  be  next  hereafter  holden  of  the  said  County  Court, 
by  a  Jury  returned  at  such  sittings  for  the  trial  of  issues  joined  in  the  said 
Court,  and  that  he  make  known  to  the  Court  here  what  shall  have  been 
done  by  virtue  of  the  Writ  of  our  JJady  the  Queen  to  him  in  that  behalf 
directed,  with  the  finding  of  the  Jury  thereon  endorsed,  within  ten  days 
next  after  the  execution  thereof. 


23. — Form  of  Writ  of  Enquiry  to  try  the  issues  and  assess  damages  contin- 
gently on  demurrer  or  issue  by  the  record  or  where  there  is  judgment 
by  default  or  on  demurrer  as  to  part. 
( Commence  the  Writ  as  in  number  17,  setting  out  the  pleadings,  joinder  in 
issue,  &c,  as  the  case  may  be,  and  according  to  the  suitable  form  given  in 
number  20,  and  then  'proceed.)  We,  therefore,  pursuant  to  the  statute  in 
such  case  made  and  provided,  command  you  that  you  do  proceed  to  try 
the  issue  (or  issues)  joined  between  the  parties,  to  be  tried  by  the  Country, 
and  also  diligently  enquire  what  damages  the  plaintiff  hath  sustained  by 
occasion  of  the  premises,  whereof  it  is  considered  that  the  plaintiff  ought 
to  recover  against  the  defendant  his  damages  on  occasion  thereof  as  afore- 
said (or  the  premises  whereof  the  parties  have  put  themselves  upon  the 
judgment  of  the  Court  as  aforesaid  or  the  premises  whereon  issue  is  joined 
between  the  parties  to  be  tried  by  the  record  as  aforesaid,  as  the  case  may 
be)  if  judgment  shall  happen  to  be  thereupon  given  for  the  plaintiff,  at 
the  first  (or  second)  sittings  to  be  next  hereafter  holden  of  the  said  County 
Court  by  a  jury  returned  at  such  sittings  for  the  trial  of  issues  joined  in 
the  said  County  Court  —  and  that  you  make  known  to  us  in  our  said 
Court  of  Queen's  Bench  (or  Common  Pleas)  at  Toronto,  what  shall  have 
been  done  by  virtue  of  this  Writ  with  the  finding  of  the  jury  hereupon 
endorsed,  within  ten  days  after  the  execution  hereof.    Witness,  &c. 

M.^-Form  of  Endorsement  of  Verdict  thereon. 

Afterwards,  on  the        day  of  ,  18     ,  (day  of  the  Trial,  &c.)  before 

me,  ,  Esquire,  Judge  of  the  County  Court  of  the  County  (or  United 

Counties)  within  mentioned,  came  as  well  the  within  named  parties  by 
their  respective  Attorneys  within  named  (or  otherwise,  as  the  case  may  be), 
and  the  jurors  of  the  Jury,  whereof  mention  is  within  made,  being 
summoned  also  come  and  being  duly  sworn  to  try  the  issue  (or  issues), 
and  also  to  assess  the  damages  sustained  by  the  plaintiff  on  occasion  of 
the  premises  within  mentioned,  on  their  oath,  said  (&c,  according  to  the 
finding  of  the  Jury  on  the  issues,  and  if  for  the  plaintiff,  proceed),  and  the 
said  jurors  upon  their  oath  aforesaid  said  that  the  plaintiff  hath  sustained 
damages  on  occasion  thereof,  and  on  occasion  of  the  other  premises  within 
mentioned,  over  and  above  his  costs  and  charges  by  him  about  his  suit  in 
this  behalf  expended,  to  £ 

25. — Form  of  Nonsuit  thereon. 

(Proceed  as  inform  No.  24,  to  the  statement  that  the  Jury  were  sworn,  &c.—- 
afUr  the  end  of  which  statement,  'proceed  as  follows) — were  ready  to  give  their 
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verdict  in  that  behalf,  but  the  plaintiff,  being  solemnly  called,  came  not, 
nor  did  he  further  prosecute  his  said  suit  against  the  defendant. 


26. — Form,  of  Judgment  thereon. 
(This  will  be  mutatis  mutandis,  according  to  the  directions  given.in  No.  21.) 


27. — Form  of  Entry  of  Judgment,  where  the  Court  or  a  Judge  decides  in 
a  summary  manner,  under  section  84,  (a)  before  declaration. 
In  the  Queen's  Bench  (or  Common  Pleas) 
Upper  Canada,  1     The        day  of  ,  18     ,  (the  day  on  which  Judgment 

to  wit,         J  is  signed)  A.  B.  in  his  own  person  (or  by  his 

Attorney,)  on  the        day  of  ,  18     ,  sued  out  a  Writ  of  Summons 

against  C.  D.,  and  the  said  C.  D.,  on  the         day  of        ,  18     ,  by  his 

Attorney  (or  in  person)  caused  an  appearance  to  be  entered  for  him  to  the 
said  Writ  (or  and  the  said  C.  D.  did  not  cause  an  appearance  to  be  entered 
for  hira  pursuant  to  the  exigency  of  the  said  Writ)  and  afterwards  by  a 
rule  of  the  said  Court  of  Queen's  Bench  (or  Common  Pleas)  (or  by  an  order 
of  the  Honorable  one  of  the  Justices  of  the  Court  of  ),  dated 

the        day  of  ,18     ,  made  in  pursuance  of  the  eighty-fourth  section 

of  the  Common  Law  Procedure  Act,  1856.  It  was  ordered  that  the  said 
C.  D.  should  pay  to  the  said  A.  B.  the  sum  of  £  (setting  out  the  terms  or 
substance  of  the  rule  or  order,  and  if  costs  were  ordered,  proceeding  thus)  toge- 
ther with  the  costs  of  the  said  A.  B.,  by  him  expended  in  and  about  the  said 
Writ  and  the  proceedings  thereupon.     And  now  on  the        day  of  , 

18  ,  (the  day  of  signing  Judgment)  it  is  manifestly  shown  that  the  said 
C.  D.  hath  not  paid  the  said  sum  of  £  ,  and  the  said  costs,  therefore  it 
is  considered  that  the  said  A.  B.  do  recover  against  the  said  C.  D.  the  said 
sum  of  £  so  ordered  to  be  paid  as  aforesaid,  asd  also  £  for  his  costs 
of  suit  by  the  Court  here  adjudged  to  the  said  A.  B.,  which  said  moneys 
and  costs  in  the  whole  amount  to  £  ,  (in  the  margin  of  ilie  rule  opposite 
the  words  "  therefore  it  is  considered  "  write  "judgment  signed  the  day 
of  ,  A.  D.        ,"  stating  the  day  of  signing  Judgment). 


28. — The  like,  where  the  case  is  referred  to  an  Arbitrator. 

(Proceed  as  in  foregoing  form,  No.  27,  down  to  the  words  "  It  was  ordered," 
and  thenproceed  as  follows) — It  was  ordered  that  the  claim  of  the  plaintiff 
be  referred  to  (stating  the  name  of  the  referee,  and  the  substance  of  the  rule  or 
order  of  reference) — And  afterwards  the  said  (referee)  by  his  award  (or 
certificate)  did  award  (or  certify)  that  there  was  due  and  payable  from  the 
said  C.  D.  to  the  said  A.  B.  the  sum  of  £  and  now  on  this  day 
of  ,  18     ,  (the  day  of  signing  Judgment)  it  is  manifestly  shown  that 

the  said  C.  D.  hath  not  paid  the  said  sum  of  £        .     Therefore  it  is  con- 
sidered that  the  said  A.  B.  do  recover  against  the  said  C.  D.  the  said  sum 
of  £        ,  (the  amount  awarded  or  certified ;  and  if  costs  were  given  by  the 
rule  or  order  or  were  directed  to  abide  the  event  of  the  reference,  and  also  £ 
for  his  costs.     Conclude  as  in  the  preceding  form  No.  27). 

( These  two  Forms  Nos.  27  and  28  may  be  so  altered  and  modeled  as  to  suit 
other  cases  arising  under  section  84.)  (6) 

{a)  C.  a  V.  C.  cap.  22,  s.  168.  (b)  D.  S.  TJ.  C.  cap,  22,  s.  168. 
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WRITS  OF  EXECUTION. 

29. — Fieri  Facias  on  a  Judgment  for  Plaintiff  in  assumpsit. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of  ,  Greeting. 

We  oommand  you  that  of  the  goods  and  chattels  in  your  Bailiwick 
of  ,  youfeause  to  be  made  £        ,  which  lately  in  our  Court  of 

Queen's  Bench  (or  Common  Pleas)  before  the  Justices  of  our  said  Court  at 
Toronto,  recovered  against  for  damages  which  .  had  sustained, 
as  well  by  reason  of  the  not  performing  certain  promises  and  undertakings 
then  lately  made  by  the  said  to  the  said  as  for  costs  and  charges 

by  about  suit  in  that  behalf  expended,  whereof  the  said 

is  convicted  as  appears  of  record,  and  have  that  money  before  our  Justices 
aforesaid  at  Toronto  immediately  after  the  execution  hereof  to  be  rendered 
to  the  said  ,  and  in  what  manner  you  shall  have  executed  this  our 

Writ  make  appear  to  our  Justices  aforesaid  at  Toronto  immediately  after 
the  execution  hereof,  and  have  you  there  then  this  Writ. 

Witness        at  Toronto,  the      day  of        ,  in  the  year  of  our  Lord,  18    . 


30.— The  Wee  in  Beit. 

(Commence  as  in  No.  29,  and  proceed  down  to  "cause  to  be  made,"  then 
proceed  as  follows,)  as  well  a  certain  debt  of  £        ,  which  lately  in 

our  Court  of  Queen's  Bench  (or  Common  Pleas)  before  the  Justices  of  our 
said  Court  at  Toronto  recovered  against  ' ,  as  also  (if  the  judgment  he 

in  that  form)  for  damages  which  had  sustained,  as  well  by  occasion 
of  the  detaining  of  that  debt  as  for  his  costs  and  charges,  &c.  (conclude  as 
in  the  foregoing  form,  which,  may  be  varied  to  suit  cases  in  trespass  and  other 
kinds  of  action,  except  ejectment.) 


31. —  The  like  against  Lands. 
Victoria,  &c. 

To  the  Sheriff,  &c. 

We  command  you  that  of  the  lands  and  tenements  of  ,  in  your 

Bailiwick,  you  cause  to  be  made,  &c,  (o,s  before)  and  have  that  money 
before  our  Justices  aforesaid  at  Toronto  immediately  after  the  expiration 
of  twelve  months  from  the  day  of  your  receipt  hereof,  and  in  what  manner, 
Sec.  (as  before  to  the  end.) 


32. — Fieri  Facias  on  a  rule  for  payment  of  money  under  a  judgment  in 

Form  No.  27. 
Victoria,  &c. 

To  the  Sheriff,  &c. 

We  command  you  that  of  the  goods  "and  chattels  of  C.  D.  in  your 
Bailiwick,  you  cause  to  be  made  £  which  lately  in  gur  Court  of 

Queen's  Bench  (or  Common  Pleas)  by  a  rule  of  our  said  Court  (or  by  an 
order  of  the  Honorable  ,  one  of  the  Justices  of  our  Court  of  ,) 

dated  the        day  of  ,  18    ,  were  ordered  to  be  paid  by  the  said  C.  D. 

to  A.  B.,*  as  appears  of  record,  and  have  that  money  before  our  Justices  of 
our  said  Court  of  at  Toronto  immediately  after  the  execution  hereof, 


SCHEDULE  A.  743 

and  in  what  manner  you  shall  have  executed  this  our  Writ,  make  appear 
to  our  Justices  aforesaid  at  Toronto  immediately  after  the  execution  hereof, 
and  have  you  there  then  this  Writ, 
Witness,  &o. 

33. — Fieri  Facias  on  a  rule  for  payment  of  Money  and  Costa. 

Victoria,  &c,  (as  in  form  No.  32  down  to  the)*  together  with  certain 
costs  in  the  said  rule  mentioned,  which  said  costs  have  been  taxed  and 
allowed  by  our  said  Court  at  £  ,  and  have  those  moneys  before,  &c. 
(concluding  as  in  preceding  form  No.  32.) 


Zi.— Fieri  Facias  on  a  rule  for  payment  of  costs  only. 

Victoria,  &c,  {same  as  in  form  No.  32,  to  "  made  £  ,")  for  certain 
costs  which  by  a  rule  of  our  Court  of  Queen's  Bench  (or  Common  Pleas) 
dated  the      _  day  of  ,  18    ,  were  ordered  to  be  paid  by  the  said  C.  D. 

to  A.  B.,  which  said  costs  have  been  taxed  and  allowed  by  our  said  Court 
at  the  said  sum  as  appears  of  record,  and  have  that  money  before,  &c. 
(concluding  as  in  preceding  form  No.  32.) 


35. —  Writ  of  capias  ad  satisfaciendum  on  a  Judgment  for  Plaintiff. 

To  the  Sheriff  of,  &c. 

We  command  you  that  you  take  C.  D.,  if  he  shall  be  found  in  your 
Bailiwick,  and  him  safely  keep  so  that  you  may  have  his  body  before  our 
Justices  of  our  Court  of  Queen's  Bench  (or  Common  Pleas)  at  Toronto 
immediately  after  the  execution  hereof,  to  satisfy  £  ,*  (the  amount  of 
all  moneys  recovered  by  the  judgment)  which  the  said  A.  B  .  lately  in  our 
Court  of  Queen's  Bench  (or  Common  Pleas)  recovered  against  the  said 
C.  D.,  for  his  damages  (or  debt  and  damages,  or  otherwise  according  to  the 
form  of  action)  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of 
record,  and  have  you  then  there  this  Writ. 

Witness,  &c,  (as  in  preceding  form  No.  32.) 


36. —  Writ  of  capias  ad  satisfaciendum  on  a  rule  for  payment  of  money. 

Victoria,  &c,  (same  as  in  form  No.  35,  to  the  *)  which  lately  in  our 
Court  of  Queen's  Bench  (or  Common  Pleas)  by  a  rule  of  our  said  Court 
(or  by  an  order  of  the  Honorable  ,  one  of  the  Justices  of  our  Court 

of  ,)  dated  the        day  of  ,  18    ,  were  ordered  to  be  paid  by  the 

said  C.  D.  to  A.  B.,  as  appears  to  us  of  record,  and  have  you  then  there 
this  Writ. 

Witness,  &o. 

37. —  Writ  of  capias  ad  satisfaciendum  on  a  rule  for  payment  of  money 

and  costs. 

Victoria,  &c,  (same  as  No.  36,  down  to  the  words  "were  ordered,")  were 
ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  together  with  certain 
«osts  in  the  said  role  mentioned,  which  said  costs  have  been  taxed  and 
allowed  by  our  said  Court  at  £    ,  (the  amount  of  the  allocatur  or  allocatur  s, 
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if  more  than  one,)  as  appears  to  us  of  record,  and  further  to  satisfy  the  said? 
A.  B.  the  said  last  mentioned  sum,  and  have  you  then  there  this  Writ. 
Witness,  &o. 

38. Writ  of  capias  ad,  satisfaciendum  on  a  rule  for  the  payment  of 

costs  only. 

Victoria,  &c,  (same  as  in  No.  35,  down  to  the  word  "immediately," 
immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £  for  certain 
costs,  -which,  by  a  rule  of  our  Court  of  Queen's  Bench  (or  Common  Pleas 
or  by  an  order  of  the  Honorable  ,  one  of  the  Justices  of  our  Court 

of  ),  dated  the        day  of  ,  18     ,  were  ordered  to  be  paid  by 

the  said  C.  D.  to  the  said  A.  B.,  which  said  costs  have  been  taxed  and  , 
allowed  by  our  said  Court  at  the  said  sum,  as  appears  to  us  of  record,  and 
have  you  there  then  this  Writ. 

Witness,  &c.  ■ 

39, —  Writs  of  execution,  where  the  Court  or  a  Judge  decides  on  matters  of 
account,  under  section  84.  (a) 

(All  these  may  be  framed  upon  the  forms  already  given,  vide  forms  No.  32, 
et  seq.  to  No.  38,  inclusive.) 

40. —  Writs  of  execution  where  matter  of  account  is  referred  to  and  decided* 
on  by  an  Arbitrator,  Officer  of  the  Court,  or  Judge  of  the  County- 
Court. 

(The  same  as  directed  in  the  next  preceding  form,  but  instead  of  stating  the- 
levy  to  be  of  money  ordered  by  a  rule  or  order  to  be  paid,  say)  £  ,  which 
by  an  award  (or  certificate)  dated  the  day  of  ,  18  ,  (date  of  award 
or  certificate)  .made  by  E.  E.,  an  arbitrator  appointed  by  the  parties,  or  by 
E.  E.,  Clerk  of  the  Crown  and  Pleas  (or  other, officer,  naming  his  office),  of 
our  Court  of  or  by  E.  P.,  Esquire,  the  Judge  of  the  County  Court 

of  ,  (or  otherwise,  as  the  case  may  be)  was  awarded  (or  certified)  to  be' 

due  and  payable  from  the  said  O.  I>.  to  A.  B.  as  appears  to  us  of  record, 
and  have  you  there  then  this  Writ. 

Witness,  &c. 


41. —  Writ  of  habere  facias  in  ejectment,  upon  a  Judgment  by  default. 

Victoria,  &c. 

To  the  Sheriff  of,  &e. 

Whereas  A.  B.,  lately  in  our  Court  of  Queen's  Bench  (or  Common  Pleas)* 
by  the  judgment  of  the  said  Court  recovered  possession  of  ,  (describe 

tlie  property  as  in  the  Writ  of  ejectment,  or  if  part  only  of  the  land  has  been 
recovered,  describe  such  part  as  in  the  judgment) -with  the  appurtenances  in 
your  Bailiwick.  Therefore  we  command  you  that  without  delay  you  cause 
the  said  A.  B.  to  have  possession  of  the  said  land  and  premises,  with  the 
appurtenances,  and  in  what  manner,  &c.  (as  inform  No.  29.) 


42. —  Writ  of  habere  facias  and  fieri  facias  for  costs  upon  a  judgment  for 
Plaintiff  in  ejectment  where  defendant  has  appeared. 

Victoria,  &c.    Whereas  A.  B.,  lately  in  our  Court  of  Queen's  Bench  (or 
Common  Pleas)  recovered  possession  of  (describe  the  property  as  in  the  Writ 

(a).  C.  S.  U.  C.  cap.  22,  s..  158. 
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of  ejectment,  or  if  part  only  of  the  land  has  been  recovered,  describe  such  pari 
as  in  the  judgment),  with  the  appurtenances  in  your  Bailiwick,  in  an 
action  of  ejectment  at  the  suit  of  the  said  A.  B.  against  C.  D.  Therefore 
we  command  you  that  without  delay  you  cause  the  said  A.  B.  to  have 
possession  of  the  said  land  and  premises,  with  the  appurtenances — and  we 
also  command  you  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your 
Bailiwick,  you  cause  to  he  made  £  ,  which  the  said  A.  B.,  lately  in  our 
said  Court,  recovered  against  the  said  C.  D.,  for  the  said  A.  B.'s  costs  of 
the  said  suit,  whereof  the  said  C.  D.  is  convicted,  and  have  that  money  in 
our  said  Court  immediately  after  the  execution  hereof,  to  he  rendered  to 
the  said  A.  B.,  and  in  what  manner,  &c.  (as  inform  No.  29.) 


43. —  Writ  of  fteri  facias  for  costs  only  on  a  judgment  for  Plaintiff  in 
ejectment  where  defendant  has  appeared. 
Victoria,  &c.  (as  inform  No.  29,  down  to  ike  word  "  recovered,")  recovered 
against  him  for  the  said  A.  B.'s  costs  in  an  action  of  ejectment  brought  by 
the  said  A.  B.  against  the  said  C.  D.  in  that  Court  whereof  the  said  C.  D. 
is  convicted,  and  have  that  money,  &c.  (as  in  the  next  preceding  form  io 
the  end.) 


44. —  Writ  of  habere  facias  possessionem  on  a  rule  to  deliver  possession  of 

land  pursuant  to  an  award  under  section  96.  (a) 
Victoria,  &c. 

To  the  Sheriff  of,  &c. 

We  command  you  that  without  delay  you  cause  A.  B.  to  have  possession 
of  (here  describe  the  lands  and  tenements  as  in  the  rule  for  the  delivery  of 
possession),  and  of  which  lands  and  tenements  by  a  rule  of  our  Court  of 
Queen's  Bench  (or  Common  Pleas)  dated  the        day  of  ,  18    ,  made 

pursuant  to  the  96th  (b)  section  of  the  Common  Law  Procedure  Act,  1856, 
E.  F.  (the  party  named  in  the  rule)  was  ordered  to  deliver  possession  to  the 
said  A.  B.,  and  in  what  manlier  you  have  executed  this  our  said  Writ, 
make  appear  to  our  said  Court  at  Toronto  immediately  after  the  execution 
hereof,  and  have  you  there  jthen-this  Writ. 

Witness,  &o. 


45. — Fi.  Fa.  against  a  garnishee  under  the  196£A  (e)  section  when  the  debt 

is  not  disputed  or  garnishee  does  not  appear. 
Victoria,  &c. 

To  the  Sheriff,  &c. 

We  command  you  that  of  the  goods  and  chattels  of  B.  F.  in  your 
Bailiwick  you  cause  to  be  levied  £  ,  being  the  amount  of  (or  part  of 
the  amount  of,  if  the  debt  be  more  than  the  judgment  debt)  a  debt  due  from 
the  said  E.  F.  to  C.  D.  heretofore  attached  in  the  hands  of  the  said  E.  F. 
by  an  order  of  the  Honorable  ,  one  of  the  Justices  of  our  Court  of 

Queen's  Bench  (or  Common  Pleas)  dated  the  day  of  ,  18  ,  pursuant 
to  the  statute  made  in  such  case,  to  satisfy  (or  if  the  debt  be  less  than  the 
judgment  debt)  towards  satisfying  £  ,  which  A.  B.  lately  in  our  Court 
of  Queen's  Bench  (or  Common  Pleas)  recovered  against  the  said  C.  D., 

(a)  C.  S.  U.  C.  cap.  22,  s.  174.  (b)  C.  S.  U.  C.  c.  22,  s.  Hi. 

(c)  C.  S.  IT.  C.  c.  22,  s.  290. 
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whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of  record,  and  tha 
you  have  that  sum  of  £  before  out  said  Court  immediately  after  the 
execution  hereof  to  be  rendered  to  the  said  A.  B.  and  in  what  manner,  &c. 
{concluding  as  in  form,  No.  29.) 

46. — Ga  Sa  in  the  like  case. 
Victoria,  &o. 

To  the  Sheriff,  &o. 

We  command  you  that  you  take  E.  P.  if  he  be  found  in  your  Bailiwick , 
and  him  safely  keep  sb  that  you  may  have  his  body  before  our  Justices  of 
our  Court  of  at  Toronto,  immediately  after  the  execution  hereof,  to 

satisfy  A.  B.,  £  being  the  amount  (or  part  of  the  amount  if  (he  debt  be 
more  than  the  judgment  debt)  of  a  debt  due  from  the  said  E.  P.  to  C.  D.  here- 
tofore attached  in  the  hands  of  the  said  E.  P.  by  an  order  of  the  Honorable 
one  of  the  Justices  of  our  Court  of  ,  dated  the  day  of  _,  18  , 
pursuant  to  the  statute  in  such  case  made  to  satisfy  (or  towards  satisfying, 
if  the  debt  be  less  than  the  judgment  debt)  £  which  the  said  A.  B.  lately 
in  our  said  Court  of  recovered  against  the  said  C.  D.  whereof  the  said 

C.  D.  is  convicted  as  appears  to  us  of  record,  and  have  you  there  then  this 
Writ. 

Witness,  &c. 

47. —  Writ  against  garnishee  to  shew  cause  why  the  judgment  creditor 
should  not  have  execution  against  him  for  the  debt  disputed  by  him, 
under  section  197.  (a) 
Victoria,  &c. 

To  E.  P.  of  in  the  County  of 

We  command  you,  that  within  eight  days  after  the  service  of  this  Writ 
upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our  Court  of 
Queen's  Bench  {or  Common  Pleas)  to  show  cause  why  A.  B.  should  not 
have  execution  against  you  for  £  ,  beirlg  the  amount  (or  part  of  the 
amount  if  the  debt  exceeds  the  judgment  debt)  of  a  debt  due  from  you  to  C.  D. 
to  satisfy  (or  towards  satisfying  if  the  debt  be  less  than  the  judgment  debt) 
£        ,  which  on  the        day  of  ,  18     ,  (date  of  judgment)  the  said 

A.  B.  by  a  judgment  of  our  Court  of  ■  recovered  against  the  said  C.  D.' 
and  for  costs  of  suit  in  this  behalf,  and  take  notice  that  in  default  of  your 
not  so  doing  the  said  A.  B.  may  proceed^to  execution  against  you. 

Witness,  &c. 

The  following  endorsement  must  be  made  on  the  Writ — This  Writ  was  issued 
by  R.  A.  (Plaintiff's  Attorney's  name  in  full)  of  (place  of  abode  in  full, 

also  if  sued  out  as  agent  for  another  Attorney  here  say  "  as  agent  for  A.  A. 
of  ,")  Attorney  for  the  said  A.  B.,  or  if  sued  out  by  the  Plaintiff  in 

person,  "  This  Writ  was  issued  in  person  by  the  Plaintiff  within  named 
who  resides  at  ,"  (mentioning  the  City,  Town  Incorporated  or  other 

Village,  or  the  Township  within  which  such  Plaintiff  resides.)  The  Plaintiff 
claims  £  (the  amount  of  the  debt  claimed  from  the  garnishee)  and  £ 
for  costs,  and  if  the  amount  thereof  be  paid  to  the  Plaintiff  or  his  Attorney 
within  eight  days  from  the  service  hereof,  further  proceedings  will  be 
stayed.  ( Within  three  days  after  the  service  fill  up  the  following  endorsement,) 
This  Writ  was  served  by  me  X.  Y.  on  E.  P.  on  the        day  of  ,  18    . 

(a)  G.  S.  17.  0.  cap.  22,  s.  291. 
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48. — Declaration  thereon. 
In  the  Queen's  Bench  {or  Common  Pleas.) 

The        day  of  ,  A.  D.  18     . 

( Venue)  A.  B.  by  his  Attorney  (or  in  person)  sues  E.  F.  by  a  Writ 

issued  out  of  this  Court  in  these  words — Victoria,  &o.  (copy  the  Writ)  and 
the  said  E.  P.  has  appeared  to  the  Baid  Writ,  and  the  said  A.  B.  by  his 
Attorney  aforesaid  says  that  the  said  debt  due  from  the  said  E.  F.  to  the 
said  C.  D.  is  for,  &o.  (here  state  the  debt  as  in  a  declaration  in  ordinary  cases), 
and  the  said  A.  B.  prays  that  execution  may  be  adjudged  to  him  accord- 
ingly for  the  said  £        ,  and  for  costs  in  this  behalf. 


49. — Plea  thereto. 
In  the  Queen's  Bench  (or  Common  Pleas). 

The        day  of  ,18    . 

E.  E.  1      The  said  E.  F.  by  his  Attorney,  says  that  he  never  was 

ata.   i-  indebted  to  the  said  C.  D.  as  alleged  (or  plead  such  other  defence 
A.  B. )  or  several  defences  as  in  other  cases.) 


50. — Issue  thereon. 

(Copy  the  Declaration  and]Pleadings,  and  conclude  thus),  Therefore  let  a 
Jury  come,  &c. 


51. — Postea  thereon. 
The  same  as  in  ordinary  cases,  omitting  the  assessment  of  damages. 


52. — Judgment  for  Plaintiff  therein. 

The  same  as  in  ordinary  casus  to  the  statement  of  the  judgment,  which  may 
be  thus,  Therefore  it  is  consroered  that  the  said  A.  B.  have  execution 
against  the  said  E.  F.  for  the  said  £  ,  the  amount  (or  part  of  the 
amount)  of  the  said  debt  due  from  him  to  the  said  C.  D.,  to  satisfy  (or 
towards  satisfying,  if  the  debt  be  less  than  the  judgment  debt,)  the  said  £  , 
which  the  said  A.  B.  on  the  said        day  of  ,  18    ,  (dale  of  judgment 

against  judgment  debtor)  by  the  judgment  of  this  Court  recovered  against 
the  said  C.  D.,  and  it  is  further  considered  that  the  said  A.  B.  do  recover 
against  the  said  E.  F.  £        ,  for  his  costs  of  suit  in  this  behalf. 


53. — Fi.  Fa.  therein. 

Victoria,  &c,  (as  in  No.  29,  down  to)  that  of  the  goods  and  chattels  of 
E.  F.  in  your  Bailiwick,  you  cause  to  be  made  £  ,  the  amount  (or  part 
of  the  amount,  if  the  debt  be  more  than  the  judgment  debt,)  of  a  debt  due  from 
the  said  E.  F.  to  C.  D.,  to  satisfy  (or  towards  satisfying,  if  the  debt  be  less 
than  tJie  judgment  debt)  £        ,  which  A.  B.  on  the        day  of  ,  18    , 

(dale  of  judgment  against  judgment  debtor,)  by  the  judgment  of  our  Court  of 
Queen's  Bench  (or  Common  Pleas)  recovered  against  the  said  C.  D.,  and 
whereupon  it  has  been  adjudged  by  our  said  Court  that  the  said  A.  B. 
should  have  execution  against  the  said  E.  F.  for  the  said  £  ,  and  also 
£  ,  which  in  our  same  Court  were  adjudged  to  the  said  A.  B.  for  his 
costs  of  suit  which  he  hath  been  put  to  on  occasion  of  our  said  Writ,  sued 
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out  against  the  said  E.  F.  at  the  suit  of  the  said  A.  B.  in  that  behalf, 
whereof  the  said  E.  F.  is  convicted,  and  have  the  said  moneys  before  our 
said  Court  at  Toronto  immediately  after  the  execution  hereof,  to  be 
rendered  to  the\said  A.  B.,  and  in  what  manner,  &c. 


54. —  Ca.  Sa.  therein. 

Victoria,  &c.  [beginning  as  in  the  preceding  form)  that  you  take  E.  F.,  if 
he  be  found  in  your  Bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  our  Court  of  Queen's  Bench  (or  Common  Pleas)  at  Toronto, 
immediately  after  the  execution  hereof,  to  satisfy  A.-B.,  £  ,  the  amount 
(or  part  of  the  amount,  if  the  debt  be  more  than  the  judgment  debt)  of  a  debt 
due  from  the  said  E.  E.  to  C.  D.,  and  for  the  levying  of  which  it  has  been 
adjudged  by  our  Court  of  Queen's  Bench  (or  Common  Pleas)  that  the  said 
A.  B.  should  have  his  execution  against  the  said  E.  F.,  to  satisfy  (or  towards 
satisfying,  if  the  debt  be  less  than  the  jndgment  debt)  £  ,  which  the  said 
A.  B.  on  ,  (date  of  the  judgment  against  the  judgment  debtor)  by  the 

judgment  of  the  said  Court,  recovered  against  the  said  C.  D.,  and  further 
to  satisfy  the  said  A.  B.,  £  ,  which  in  our  same  Court  were  adjudged 
to  the  said  A.  B.  for  his  costs  of  suit  which  he  hath  been  put  to  on  occasion 
of  our  Writ  against  the  said  E.  E.,  at  the  suit  of  the  said  A.  B.  in  that 
behalf,  whereof  the  said  E.  F.  is  convicted,  and  have  you_there  then  this  Writ. 

Witness,  &c. 


55. — Judgment  for  Plaintiff  after  verdict  that  a  Mandamus  do  issue 
under  section  277.  (a) 
(The  same  as  in  the  ordinary  form  of  an  entry  of  judgment  to  the  end  of  the 
postea  and  then  proceed,)  Therefore  it  is  considered  that  a  Writ  of  Manda- 
mus do  issue,  commanding  the  defendant  (state  the  duty  to  be  performed  or 
the  thing  to  be  done  as  claimed  by  the  declaration),  and  it  is  also  considered 
that  the  plaintiff  do  recover  of  the  defendanfcie  said  moneys  by  the  Court 
aforesaid,  in  form  aforesaid,  above  assessedTand  also  £  ,  for  his  costs 
aforesaid  in  that  behalf.  - 

_  (In  the  margin  of  the  judgment  opposite  the  words,  Therefore  it  is  con- 
sidered, &o.,  write  judgment  signed  the  day  of  ,  18  ,  inserting 
the  day  of  signing  final  judgment.) 


56. —  Writ  of  Inquiry  to  ascertain  the  expense  incurred  by  the  doing  of  an 
act  for  the  doing  of  which  a  Writ  of  Mandamus  was  issued  under 
section  280.  (b) 
Victoria,  &c. 

To  the  Sheriff  of  the  County  (or  United  Counties)  of  ,  greeting. 

Whereas  upon  an  application  by  A.  B.,  the  plaintiff,  in  an  action  against 
CD.,  in  our  Court  of  Queen's  Bench  (or  Common  Pleas)  at  Toronto,  our 
said  Court  did,  on  the        day  of  ,18    ,  (date  of  order)  direct  that 

(state  the  terms  of  the  order  directing  the  act  to  be  done  at  the  defendant's 
expense),  and  the  said  A.  B.  (or  and  E.  F.  if  another  person  than  the  plain- 
tiff has  been  appointed  by  the  Court  to  do  the  act),  has  done  the  said  act  so 
directed  to  be  done,  and  in  order  to  enable  our  said  Court  to  ascertain  the 

(a)  C.  S.  U.  C.  cap.  23,  s.  3.  (b)  C.  S.  XJ.  C.  cap.  23,  s.  6. 
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amount  of  the  expense  of  doing  the  same,  we  command  you  that  by  the 
oath  of  twelve  good  and  lawful  men  of  your  Bailiwick,  you  do  proceed 
diligently  to  enquire  what  is  the  amount  of  the  expenses  incurred  by  the 
said  A.  B.  (or  by  F.  F.,  as  the  case  may  be)  in  the  doing  of  the  said  act,  and 
that  you  send  to  our  Justices  of  our  said  Court  at  Toronto,  on  the  day 
of  ,  now  next  ensuing,  the  inquisition,  which  you  shall  thereupon 

take  under  your  seal,  and  the  seals  of  those  by  whose  oath  you  shall  take 
the  inquisition,  together  with  this  Writ. 
Witness,  &c. 


67. —  Writ  of  Execution  in  detinue  under  section  201,  (a)  for  the  return  of 
the  chattel  detained,  and  for  a  distringas  until  returned,  separate 
from  a  Writ  of  execution  for  damages  or  costs. 

Victoria,  &c. 

To  the  Sheriff,  &c. 

We  command  you  that  without  delay  you  cause  the  following  chattels, 
that  is  to  say  (here  enumerate  the  chattels  recovered  by  tlie  judgment  for  the 
return  of  which  execution  has  been  ordered  to  issue)  to  be  returned  to  A.  B., 
which  the  said  A.  B.,  lately  in  our  Court  of  at  Toronto,  recovered 

against  C.  D.  in  an  action  for  the  detention  of  the  same,  whereof  the  said  . 
C.  D.  is  convicted.*  And  we  further  command  you  that  if  the  said  chattels 
cannot  be  found  in  your  Bailiwick  you  distrain  the  said  C.  D.  by  all  his 
lands  and  chattels  in  your  Baiiiwick,  so  that  neither  the  said  C.  D.  nor 
any  one  for  him  do  lay  hands  on  the  same  until  the  said  C.  D.  render  unto 
the  said  A.  B.  the  said  chattels  and  in  what  manner,  &c.  (concluding  as  in 
Form  No.  29.) 

58. — The  like,  but  instead  of  a  distress  until  the  chattel  is  returned,  com- 
manding the  Sheriff  to  levy  on  defendants  goods  the  assessed  value 
of  it.  > 

(Follow  tlie  preceding  form  until  the*,  and  then  proceed)  and  we  further 
command  you  that  if  the  said  chattels  cannot  be  found  in  your  Bailiwick — ■ 
of  the  goods  and  chattels  of  the  said  C.  D.  in  your  Bailiwick,  you  cause  to 
be  made  £  (ihe  assessed  value  of  the  chattels)  whereof  the  said  C.  D.  is 
also  convicted,  and  that  you  have  that  sum  of  &  ,  &c.  (concluding  as  in 
No.  29.) 

59 — Indorsement  on  Writ  of  Summons  of  claim  of  a  Writ  of  Injunction 
under  section  283.   (b) 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to  restrain  the  defen- 
dant from  (here  state  concisely  for  what  the  Writ  of  Injunction  is  required — 
as  for  example  thus)  "  felling  or  cutting  down  any  timber  or  trees  standing, 
growing,  or  being  in  or  upon  the  land  and  premises  at  in  the  County 

of  ,  and  from  committing  any  further  or  other  waste  or  spoil  in  or 

upon  the  said  land  and  premises."  And  take  notice  that  in  default  of  the 
defendant's  entering  an  appearance  as  within  commanded,  the  plaintiff 
may,  besides  proceeding  to  judgment  and  execution  for  damages  and  costs, 
apply  for  and  obtain  such  Writ. 

(a)  C.  S.  U.  C.  cap.  22,  S.-300.  (b)  C.  S.  U.  C.  cap.  23,  a.  9. 
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TABLE  OF  COSTS. 

General  Allowance  for  Plaintiffs  and  Defendants,  as  well  between  Attorney  and 
Client  as  between  Party  and  Party. 

TO  THE  ATTORNEY. 


d. 


"WRITS.  ^ 

Summons,  including  attendance .  0  10  0 

Concurrent  Summons  . .'...,.'.  0     7  6 

Renewed  Summons 0    7  6 

Capias .'  0  10  0 

Concurrent  Capias 0     7  6 

Renewed  Capias ' 0     7  6 

Capias  ad  satisfaciendum 0  10  0 

Renewed  Capias  ad  satisfaciendum 0     7  6 

Capias  ad  satisfaciendum  for  the  residue 0  10  0 

Renewed            do.                       do.         0    7  6 

Fieri  Facias 0  10  0 

Renewed  Fieri  Facias 0    7  6 

Concurrent  Fieri  Facias , o     7  6 

Fieri  Facias  for  the  residue 0  10  0 

Renewed  do.             do 0     7  6 

Habere  Facias  possessionem  and  Fieri  Facias  or  Capias  ad  satisfacien- 
dum for  costs  in  one  writ 0  15  0 

Habere  Facias  possessionem  alone 0  10  0 

Special  endorsement  of  demand  on  Writ  of  Summons 0    5  0 

Writ  of  Revivor 0  10  0 

Ejectment,  (summons  in) 0  10  0 

Writ  of  Trial,  drawing,  if  under  seven  folios 0     6  3 

if  above,  6d.  per  folio  for  all  above. 
Writ  of  Enquiry  the  same. 

Subpoena  ad  testificandum 0    5  0 

Subpoena  duces  tecum 0     6  3 

and  if  above  four  folios,  additional  per  folio,  6d. 

Attachment  against  Goods  of  absconding  debtor 0  10  0 

Attachment  against  Garnishee 0  10  0 

Habeas  Corpus  obtained  by  Plaintiff,  including  allowance  thereof 0  10  0 

Procedendo 0  10  0 

Venditioni  exponas i 0  10  0 

Supersedeas 0    6  3 

Mandamus 0  10  0 

Injunction 0  10  0 

Note.— The  above  allowances  include  all  charges  for  attendance  for  the  writ, 
and  delivering  it  to  the  officer. 
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COPT  AND  SERVICE  OF  WRITS  OF  SUMMONS  AND  OTHER 

PROCESS.  £   ,.    d. 

For  each  copy,  including  oopiea  of  all  notices  required  to  be  endorsed.     0    6    0 
Service  of  each  copy  of  Writ,  if  not  done  by  the  Sheriff,  or  an  officer 

employed  by  him,  when  taxable  to  the  Attorney  0    2    6 

Mileage  per  mile,  for  the  distance  actually  and  necessarily  travelled, 

■when  taxable  to  the  Attorney 0     0     6 

Copy  and  service  of  Writ  of  Subpoena  ad  Testificandum,  exclusive  of 

mileage  (a) °    2    6 

INSTRUCTIONS  TO  THE  ATTORNEY. 

Taking  Instructions  to  sue  or  defend >  •  •  •     0  10    0 

Instructions  for  Pleading  : 
For  Special  Affidavits,  when  allowed  by  the  Master,  and  instructing 

Counsel  on  special  matters • 0    8    0 

Instructions  to  Counsel  in  common  matters 0    2    6 

Note—No  Fee  allowed  for  instructions  to'Counsel,  where  such  Counsel  is  at- 
torney in  the  suit,  or  his  partner. 

Instructions  for  Brief • 0  5  0 

.     Do.        if  difficult  and  many  witnesses  or  documents,  the  taxing 

officer,  on  sight  of  the  Brief,  may  allow 0  10  0 

Dp.        for  every  suggestion 0  5  0 

Do.        for  issue  of  fact  by  consent 0  7  6 

Do.        for  suggestion  to  revive,  or  for  writ  of  revivor,  when  no 

rule  necessary 0  5  0 

Do.        for  rule  for  writ  of  revivor  when  necessary 0  5  0 

Do.        to  defend  for  Executor,  after   suggestion  of  death  of 

original  defendant , 0  5  0 

Do.        for  agreement  of  damages 0  5  0 

Do.        for  confession  of  action  in  ejectment,  as  to  the  whole  or 

in  part 0  5  0 

Do.        to  strike  or  reduce  a  Special  Jury 0  10  0 

DRAWING  PLEADINGS,  &c. 
Declaration,  inclusive  of  instructions  and  Engrossing,  and  of  attend- 
ance to  file  or  serve,  but  not  inclusive,  of  copies  to  serve 0  12    6 

If  above  ten  folios,  for  every  folio  above  ten,  in  addition 0    1    0 

One  or  more  Pleas,  if  three  folios  or  under,  exclusive  of  instructions, 

but  inclusive  of  engrossing,  and  copies  to  serve 0    5    0 

If  above  three  folios,  for  every  folio  in  addition,  exclusive  of  copy  to 

serve 0     1    0 

Joinder  of  Issue,  inclusive  of  copies  and  engrossing 0    2    6 

Demurrer,  inclusive  of  engrossing,  and  copy  to  serve 0    6    0 

Joinder  of  Demurrer,  inclusive  of  copies  and  engrossing 0    2    6 

Marginal  statement  of  matters  of  Law  for  argument,  exclusive  of  copies 

fortheJudges 0    6    0 

Replications,  new  Assignments,  and  other  Pleadings,  the  same  as  the 

foregoing  charges  for  Pleas.  ' 

Postea,  including  engrossing ... . . 0    6    0 

Judgment,  whether  by  default  or  final 0    2    6 

Authority  to  Receive  Moneys  out  of  Court. 0    2    6 

Suggestions,  Pleas  to  Suggestions,  and  subsequent  Pleadings  of  three 

folios  or  under,  inclusive  of  engrossment  and  copies... .. 0    4    0 

(a)  See  R.  G.  No.  1  of  M.  T.  29  Vic.  page  766. 
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If  above  three  folios,  for  every  folio,  drawing  and  engrossing 0  10 

Issue  for  the  trial  of  facts  by  agreement,  for  every  folio 0,1  0 

Special  Case,  per  folio 0  10 

Drawing  interrogatories  or  answers  for  any  purpose  required  by  Law, 

including  engrossing,  per  folio 0  1  0 

Agreement  of  Damages,  and  copy,  if  five  folios  or  under 0  5  0 

Above  five  folios,  for  every  folio,  drawing  and  engrossing 0  1  0 

Copy,  per  folio 0  0  6 

Special  particulars  of  demand,  or  set-off,  including  copy,  per  folio 0  1  0 

Short  ditto  and  copy 0  3  6 

Bill  of  Costs  and  copy  for  taxation 0  5  0 

Copy  for  the  opposite  party 0  2  6 

Taking  Cognovit,  and  entering  Judgment  thereon,  when  there  has  been 

no  previous  proceeding,  and  the  true  debt  does  not  exceed  £50  . .  2  0  0 

For  the  same  services,  when  the  true  debt  exceeds  £50 3  0  0 

Drawing  and  Engrossing  Cognovit,  and  attending  execution,  where 

there  have  been  previous  proceedings 0  5  0 

Replication,  accepting  money  out  of  Court,  in  full  of  demand,  inclusive 

of  instructions 0  3  6 

In  all  the  above  items  Engrossing  included,  unless  separately  allowed  for. 

'    COPIES. 

Declarations,  when  not  exceeding  ten  folios 0  6  3 

Do.          above  ten  folios,  per  folio 0  0  6 

Other  Pleadings  before  enumerated  above  three  folios,  per  folio 0  0  6 

Issue  (Pleadings),  if  fifteen  folios  or  under 0  1  6 

If  above  fifteen  folios,  for  every  folio 0  0  6 

All  proceedings,  Interrogatories,  Answers,  and  other  papers,  of  which 

copies  are  to  be  delivered,  per  folio 0  0  6 

Judgment  for  non-appearance  on  specially  Endorsed  Writs,  or  Writs 

of  Revivor,  and  in  Ejectment,  to  be  taken  as  nine  folios,  including 

the  Writ. 

NOTICE. 

To  declare,  reply,  and  subsequent  pleadings,  copy  and  service 0  2  6 

By  defendant  to  bring  issue  to  trial,  copy  and  service 0  3  6 

To  Executor  or  Administrator  of  sole  Defendant  deceased,  to  appear 

to  writ  and  suggestion 0  3  6 

Of  appearance,  when  appearance  duly  entered  and  notice  given  on  the 

day  of  appearance,  but  not  otherwise 0  2  6 

Of  appearance  to  Writ  of  Revivor 0  2  6 

ToPlead 0  2  6 

Of  Declaration,  when  necessary,  copy  and  service 0  2  6 

Of  objection  for  mis-joinder  or  non-joinder  of  plaintiff,  copy  and  service  0  2  6 

To  Sheriff  to  discharge  a  prisoner  out  of  custody,  copy  and  service ..."  0  3  0 

Notice  in  ejectment  to  defend  for  part  of  the  premises,  and  service  ...  0  5  0 

If  above  three  folios,  for  every  folio  additional 0  16 

Notice  of  claimant's  or  defendant's  title,  under  sections  222  (a)  and 

224,  (b)  the  same  fees. 
Notice  of  admission  of  right,  and  denial  of  ouster  by  a  Joint  Tenant, 

&c,  and  service 0  3  6 

If  above  three  folios,  for  every  folio 0  10 

Of  discontinuance  by  claimant  in  ejectment,  and  service 0  3  6 

Of  confession  of  action  of  ejectment,  as  to  the  whole  or  in  part,  and 

service 0  5  0 
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(a)  C.  S.  V.  C.  cap.  27,  s.  4.  (5)  C.  S.  U.  C.  cap.  21,  s.  8. 
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Of  trial  or  assessment,  copy  and  service 0  3  6 

Demand  of  residence  of  plaintiff  and  all  other  common  notices,  copy 

and  service 0  2  6 

To  admit  or  produce,  if  not  exceeding  two  folios,  copy  and  service...     0  2  6 

For  each  folio  above  two 0  1  0 

Note. — Copy  and  service  included  in  the  above  items,  when  not  otherwise  expressed. 

COPY  AND  SEETICE. 

Of  special  and  common  rules 0  3  9 

Of  special  rule,  above  three  folios,  per  folio  additional -. 0  1  0 

Of  summons  or  order  of  a  Judge 0  2  6 

Of  order  to  charge  a  prisoner  in  execution 0  3  6 

Mileage  on  services,  as  on  a  writ  of  summons. 

EJECTMENT. 
Instructions  to  sue  and  examining  deeds,  as  in  other  cases. 
If  title  contested 1    0    0 

ATTENDANCES. 
Attendance  at  Judges'  Chambers,  at  the  Crown  offices,  and  all  other 

common  attendances  in  the  course  of  a  cause 0  2  6 

Fee  on  every  record,  writ  of  trial,  or  enquiry 0  5  0 

Fee  on  every  rule  of  Court,  or  Judge's  order 0  6  0 

Attending  Assizes  if  cause  entered,  where  no  fee  is  charged  by  the  at- 
torney as  counsel 0  5  0 

Attendance  on  Master  on  special  matters 0  5  0 

For  every  hour  after  the  first 0  6  0 

Taxation  of  costs  on  postea 0  5  0 

Of  costs  of  cause,  otherwise  than  on  postea 0  2  6 

Of  interlocutory  matters 0  2  6 

BRIEFS. 

For  drawing  per  folio  of  original  and  necessary  matter 0  1  0 

Copies  of  the  pleadings  or  documents  when  required 0  0  6 

Copy  for  second  counsel,  where  fee  taxed  to  him,  per  folio 0  0  6 

TERM  FEES. 
Term  fee,  after  declaration  filed 0    5    0 

Every  necessary  letter  on  the  business  of  the  cause 0    2    6 

AFFIDAVITS. 

Drawing  Special  Affidavits,  per  folio,  including  engrossing  0    1    0 

Copies  of  Affidavits,  where  necessary,  per  folio 0    0    6 

Common  Affidavit  of  five  folios  or  under,  including  copy  and  oath.  ..060 

DEFENDANTS. 

Entering  appearance 0    3    6 

For  each  additional  defendant ' 0    1    3 

A  second  summons,  and  order  for  time  to  plead,  shall  be  allowed  in 
special  cases  where  necessary. 

COUNSEL  FEES,  (a) 

Fee  on  motion  of  course,  or  on  Motion  for  rule  nisi,  or  on  motion  to 

make  rule  absolute 0  10    0 

(o)  There  fees  are  printed  as  amended  by  R.  G.  No,  1  of  H.  T.  22  Vic.  p.  759. 
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X>n  special  motion  for  rale  nisi,  only  one  connsel  fee  to  be  taxed 1     5  0 

To  attend  reference  to  Master  when  connsel  is  necessary 1     5  0 

For  argument  on  supporting  or  opposing  rules  on  return  of  rule  nisi, 

on  argument  of  demurrer,  special  case  or  appeal 2  10  0 

To  be  increased  in  the  discretion  of  the  Master  at  Toronto,  to  a  sum  not  to  exceed 
£6  5s.,  subject  to  appeal  to  the  Court  or  a  Judge,  to  reduce  the  amount  allowed. 

Fee  with  brief  on  assessments 1     5    0 

Fee  with  brief  at  trial,  in  cases  of  tort  or  in  ejectment,  or  in  matters 

of  contract,  when  the  sum  to  be  recovered  exoeeds  £100 2  10    0 

To  be  increased  by  the  taxing  officer,  in  his  discretion,  to  a  sum  not  exceeding 
£5,  to  senior  counsel,  and  £2  10s.  to  junior  counsel,  in  actions  of  a  special  and 
important  nature,  subject  to  an  appeal  to  the  Master  (at  Toronto)  of  the  Court 
"where  the  action  was  brought,  who  shall  have  power  to  tax  fees  to  the  senior 
■counsel,  to  any  sum  not  exceeding  £16,  and  to  the  junior  counsel,  not  exceeding 
£5,  provided  that  more  than  one  counsel  fee  shall  not  be  allowed  in  any  case  not  of 
4.  special  and  important  nature,  (a) 

Fee  with  brief  in  other  cases 1     5    0 

Fee  to  counsel  on  argument  or  examination  in  chambers,  to  be  allowed 

by  the  Judge  at  the  time,  when  he  considers  the  attendance  of 

counsel  necessary,  not  less  than  10s.,  no  more  than  25s. 

FEES 

Wo  be  taken  and  received  by  the  Clerks  of  the  Crown  and  Pleas,  or  their 
Deputies,  or  by  the  Clerk  of  the  Process. 

In  addition  to  all  fees  expressly  imposed  by  statute — 

Every  Writ 0  2  6 

Every  concurrent,  alias,  pluries,  or  renewed  writ.  . . . 0  2  6 

Every  appearance  entered,  and  filing  memorandum  thereof 0  1  0 

Every  appearance,  each  defendant  after  the  first , 0  0  6 

Filing  every  affidavit,  writ,  or  other  proceeding 0  0  4 

Amending  every  writ  or  other  proceeding 0  1  8 

Every  ordinary  rule » 0  13 

Every  special  rule  not  exceeding  six  folios,  per  folio 0  1  0 

E  very  judgment  by  default 0  2  6 

Every  final  Judgment  otherwise  than  judgment  by  defanlt 0  2  6 

Taxing  every  bill  of  costs,  and  giving  allocatur  . . . .  > 0  3  4 

Every  reference,  inquiry,  examination,  or  other  special  matter  referred 

to  the  Master,  for  every  meeting  not  exceeding  one  hour 0  5  0 

Do.     do.     for  every  additional  hour  or  less .  ..-.■» 0  5  0 

Upon  payment  of  money  into  Court,  for  every  sum  under  £50 0  5  0 

Do.     £50  and  under  £100 *>...» .- 0  10  0 

Do.    £100  and  above  that  sum 10  0 

Every  certificate  made  evidence  by  law,  or  required  by  the  practice/ 

including  any  necessary  search ...» .• . .  0  2  6 

Exemplification,  or  office  copy  of  proceedings;  per  folio 0  0  6 

Every  search,  if  not  more  than  two  terms 006 

Every  search  exceeding  two,  and  not  more  than  four  terms 0  1  0 

Every  search  exceeding  four  terms,  or  a  general  search 0  2  6 

Every  affidavit,  affirmation,  Ac,  taken  before  them 0  1  0 

Every  allowance  and  justification  of  bail ...;,. ....... ..  0  13 

Taking  recognizance  of  bail — » 0  13 

Filing  affidavit  and  enrolling  articles  previous  to  the  admission  of  an 

attorney •  • 0  2  6 

Every  admission  of  an  attorney 0  10  0 


0 


(«)  See  Bam  et  ux.  v.  Lasher  et  al,  24  U.  0.  Q.  B.  357. 
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£  *.  a,- 
Entering  satisfaction  on  record,  and  filing  satisfaction  piece,  including 

any  necessary  search . 0  2  6 

Every  commission  for  the  examination  of  witnesses 0  5  0 

Every  commission  for  taking  hail  and  affidavit- (to  he  on  parchment).  0  10  0 

Entering  exoneretur  on  bail  piece . . 0  1  3 

Making  up  records  of  conviction,  or  of  acquittal,  per  folio 0  0  6 

Entering  and  docketing  judgment 0  2  6 

For  making  the  entry  required  in  the  debt  attachment  book 0  2  6 

CLERK  OF  ASSIZE  AND  MARSHALL. 
The  Fees  provided  by  14  &  15  Vic.  cap.  118,  to  be  accounted  for  to 

the  Fee  Fund. 

CLERK  IN  CHAMBERS. 

Every  Summons ••■* 0    13 

Every  Order -•■     0    2    6 

For  receiving  and  taking  charge  of  Nisi  Prius  records  and  exhibits  in 

each  cause 0    2    6 

Filing  each  paper • 0     0    4 

Every  Fiat  for  a  Rule  of  Court 0    13 

Taking  every  affidavit  or  affirmation 0    1    0 

Office  copies  of  papers,  per  folio 0    0    6 

For  searching,  the  same  allowance  as  to  the  Clerk  of  the  Crown  and 

Pleas. 

SHERIFF— (CIVIL  SIDE),  (a) 

Every  warrant  to  execute  any  process,  mesne  or  final,  when  given  to 

a  bailiff 0  2  6 

Arrest,  when  amount  endorsed  does  not  exceed  £50 . 0  5  0 

Do.                 dp.             do.        over  £50  and  under  £100 0  10  0 

Doi             *  '  dp.             do,        £100  and  over  1  0  0 

Mileage,  going  to  arrest,  when  arrest  made,  per  mile 0  0  6 

Do.  conveying  party  arrested  from  place  of  arrest  to  the  Gaol,  per  mile  0  0  6 

Bail  bond,  or  bond  for  the  limits 0  5  0 

Assignment  of  the  same. . 0  5  0 

For  an  undertaking  to  give  a  bail  bond 0  5  0 

Service  of  process,  not  bailable,  scire  facias,  or  writ  of  revivor  (includ- 
ing affidavit  of  service),  each  defendant 0  5  0 

For  each  summoner  on  writ  of  scire  facias,  to  be  paid  by  the  sheriff.  .026 
Serving  subpoena,  declaration  notices,  or  other  papers  (besides  mileage 

for  each  party  served) 0  2  6 

Receiving,  filing,  entering  and  endorsing  all  writs,  declarations,  rules, 

notices,  or  other  papers  to  be  served,  each 0  1  '3 

Return  of  all  process  and  writs  (except  subpoenas) 0  2  6 

Every  search,  not  being  by  a  party  to  a  cause,  or  his  attorney 0  1  0 

Certificate  of  result  of  search,  when  required 0  2  6 

Fee  on  striking  special  jury 1  0  0 

Serving  each  special  juror , 0  1  3 

Summoning  special  jury,  each  mile's  travel  from  the  Court  House  .. .  0  0  6 

Returning  panel  of  special  jurors 0  5  0 

Every  jury  sworn 0  5  0 

Poundage  on  executions,  and  on  attachments  in  the  nature  of  execu- 
tions, where  the  sum  made  shall  not  exceed  £100,  five  per  cent. 
Where  it  exceeds  £100,  and  is  less  than  £1,000,  five  per  cent,  for  the 

first  £100,  and  2|  per  cent  for  residue. 
Over  £1,000,  1J  per  cent,  on  whatever  exceeds  £1,000,  in  addition  to 
the  poundage  allowed  up  to  £1,000,  in  lieu  of  all  fees  and  charges 

(a)  See  also  R.  G.  Nos.  1  &  2  of  H.  T.  25  Vic.  p.  761. 
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£    3     d. 
Jbr  -services  and  disbursements,  except  mileage,  in  going  to  seize, 
and  disbursements  for  advertising,   and  except   disbursements 
necessarily  incurred  in  the  care  and  removal  of  property,  in  cases 
exceeding  £1,000,  to  be  allowed  by  the  Master  in  Ms  discretion. 
Schedule  of  goods  taken  in  execution,  including  copy  to  defendant,  if 

not  exceeding  five  folios .. ,    0    5    0" 

SCHEDULE  (B). 
Each  folio  above  five .. ......     0    0    6 

The  sum  actually  disbursed  for  advertisements  required  by  law  to  be 

inserted  in  the  official  Gazette  or  other  newspaper. 
Drawing  up  advertisements,  when  required  by  law  to  be  published  in 
the  official  Gazette  or  other  newspaper,  and  transmitting  the  same 

in  each  suit 0     5     0 

Every  notice  of  sale  of  goods  in  each  suit 0    2    6 

Every  notice  of  postponement  of  sale  on  execution,  in  each  suit 0     1     3 

Service  of  writ  of  possession  or  restitution,  besides  mileage 1    0    0 

Bringing  up  prisoner  on  attachment  or  habeas  corpus,  besides  travel 

at  Is.  per  mile 0    5    0 

Actual  mileage  from  the  Court  House  to  the  place  where  service  of  any 

process  paper  or  proceeding  is  made,  per  mile 0    0    6 

Seizing  estate  and  effects,  on  attachment  against  an  absconding  debtor    0  10     0 
Every  inventory  to  be  charged  as  on  executions. 
Eemoving  or  retaining  property,  reasonable  and  necessary  disburse- 
ments and  allowances  to  be  made  by  the  Master,  or  by  order  of 
the  Court  or  a  Judge. 
Presiding  on  execution  of  writ  of  enquiry,  under  sec.  280  (a)  of  the 

Common  Law  Procedure^Act,  1856 1     0     0 

Summoning  jury 0     5     0 

Bailiff 's  fee,  summoning  jury,  mileage  per  mile  0     0     6 

Hire  of  room,  if  actually  paid,  not  to  exceed 0  10     0 

Mileage  from  Court  House  to  place  where  writ  executed,  per  mile 0    0     6 

Bond  to  secure  goods  taken  under  an  attachment,  under  sec.  50  (6)  of 

the  Common  Law  Procedure  Act,  1858,  if  prepared  by  the  sheriff    0    5    0 

nsr  replevin-. 

Precept  ta  the  bailiff 0  2  6 

Notice  for  service  on  defendant.. - 0  2  6 

Delivering  goods  to  the  party  obtaining  the  writ 0  10  0 

For  writ,  <fec,  de  retorno  habendo 0  5  0 

Replevin  bond 0  5  0 

CRIER. 

•Calling  and  swearing  jury. 0  2  6 

Calling  plaintiff  on  non-suit O  1  0 

Proclamation  and  ealling  parties  on  recognizance,  each  person 0  1  0 

Swearing  each  witness,  or  constable 0  0  6 

JURORS. 
Where  not  specially  provided  for  by  Statute. 
Special  jurors,  each  day's  actual  attendance,  to  be  paid  to  fiiose  only 

who  are  sworn 0     5     0 

■Common  jurors,  when  not  paid  by  the  county,  every  cause  in  the  infe- 
rior jurisdiction,  each  juror 0    0  li 

In  every  other  case,  each  juror 0     13 


(a)  C.  S.  U.  C.  cap.  23,  s.  6.  (6)  C  S.  U.  C.  cap.  25,  s.  15. 
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ALLOWANCE  TO  WITNESSES. 

£    s.    d._ 
To  witnesses  residing  within  three  miles  of  the  Court  House,  per  diem    0    3     9- 

To  witnesses  residing  over  three  miles  from  the  Court  House 0    5    O 

Barristers  and  attorneys,  physicians  and  surgeons,  when  called  upon 
to  give  evidence,  in  consequence  of  any  professional  service  ren- 
dered by  them,  or  to  give  professional  opinions,  per  diem 1    0    0* 

Engineers  and  surveyors,  when  nailed  upon  to  give  evidence  of  any 
professional  service  rendered  by  them,  or  to  give  evidence  depend- 
ing upon  their  skill  or  judgment,  per  diem. 1     0    0. 

If  the  witness  attend  in  one  cause  only,  they  will  be-  entitled  to  the 
full  allowance.  If  they  attend  in  more  than  one  case,  they  will 
be  entitled  to  a  proportionate  part  in  each  cause  only. 
The  travelling  expenses  of  witnesses,  over  ten  miles,  shall  be  allowed, 
according  to  the  sums  reasonably  and  actually,  paid,  but  in  no 
case  shall  exceed  one  shilling  per  mile,  one  way. 

COMMISSION. 

For  taking  every  affidavit 0     1    0> 

Taking  every  recognizance  of  bail 0    2    6, 


REGUL^E    GENEEALES. 


HILARY  TERM,  22hd  VICTORIA. 

19th  February,  1859. 
It  is  ordered  that  so  much  of  the  rule  of  this  Court  and  of  the  table 
of  fees  as  relates  to  the  taxing  of  fees  to  counsel  be  rescinded,  upon, 
from,  and  after  the  first  day  of  Easter  Term  next,  and  that  the  follow- 


ing be  substituted: 


COUNSEL  FEES. 


Fee  on  motion  of  eourse,  or  on  motion  for  rule  nisi,  or  on  motion  to 

make  rule  absolute £0  10  0 

On  special  motion  for  rule  nisi,  only  one  counsel  fee  to  be  taxed 1     6  0 

To  attend  reference  to  Master  when  counsel  is  necessary 1     5  0 

For  argument  on  supporting  or  opposing  rules  on  return  of  rule  nisi, 

on  argument  of  demurrer,  special  case  or  appeal 2  10  0 

To  be  increased  in  the  discretion  of  the  Master  at  Toronto,  to  a  sum  not  to  exceed 
£6  5s.,  subject  to  appeal  to  the  Court  or  a  Judge,  to  reduce  the  amount  allowed. 

Fee  with  brief  on  assessments f 1     5     0 

Fee  with  brief  at  trial,  in  cases  of  tort  or  in  ejectment,  or  in  matters 

of  contract,  when  the  sum  to  be  recovered  exceeds  £100  2  10    0 

To  be  increased  by  the  taxing  officer,  in  his  discretion,  to  a  sum  not  exceeding 
£5,  to  senior  counsel,  and  £2  10s.  to  junior  counsel,  in  actions  of  a  speeial  and 
important  nature,  subject  to  au  appeal  to  the  Master  (at  Toronto)  of  the  Court 
where  the  action  was  brought,  who  .shall  have  power  to  tax  fees  to  the  senior 
counsel,  to  any  sum  not  exceeding  £1Q,  and  to  the  junior  counsel,  not  exceeding 
£5,  provided  that  more  than  one  counsel  fee  shall  not  be  allowed  in  auy  case  not  of 
a  special  and  important  nature,  (a) 

Fee  with  brief  in  other  cases .- 1     5     0 

Fee  to  counsel  on  argument  or  examination  in  chambers,  to  be  allowed 
by  the  judge  at  the  time,  when  he  considers  the  attendance  of 
counsel  necessary,  not  less  than  10s.,  nor  more  than  25s. 


It  is  ordered,  that  from  and  after  the  last  day  of  this  present  Term 
the  Clerk  of  the  Process  shall,  on  the  opening  of  the  respective  Crown 
offices  each  morning,  or  as  soon  thereafter  as  may  be, '  deliver  to  the 
Clerks  of  the  Crown  of  the  respective  Courts  in  which  the  process  has 
has  been  issued  all  processes  on  which  summonses  were  issued,  and  all 
orders  and  affidavits  on  which  writs  of  capias  were  issued  by  him  on 

la)  See  Ham  et  ux.  v.  Laslier  et  d,  24  U.  C.  Q.  B,  357, 
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tie  preceding  day,  that  the  same  may  be  filed  with  the  papers  in  the 
respective  suits  to  which  such  processes,  affidavits  and  orders  belong. 


It  is  ordered,  that  the  Clerk  of  the  Process  shall  deliver  to  each  of 
the  Clerks  of  the  Crown  of  the  respective  Courts  on  the  first  day  of 
January,  the  first  day  of  April,  the  first  day  of  July,  and  the  first  day 
of  October,  if  not  a  Sunday  or  legal  holiday,  and  if  so  then  on  the  first 
day  thereafter  not  being  a  Sunday  or  legal  holiday,  in  each  and  every 
year,  quarterly  returns  of  all  writs  issued  by  him  during  the  preceding 
quarter  to  the  respective  Crown  offices,  naming  each  description  of 
writ,  and  the  dates  on  which  the  same  were  issued,  to  each  of  the 
Clerks  of  the  Crown  requiring  the  same,  the  first  return  thereof  to  be 
made  on  the  first  day  of  April  next  ensuing. 


TRINITY  TERM,  24th  VICTORIA. 

27th  August,  1860. 

1.  It  is  ordered  that  from  and  after  the  first  day  of  this  present 
Trinity  Term,  24th  Victoria,  Rule  No.  155  of  this  Court,  of  Trinity 
Term,  1856,  be  rescinded,  and  that  the  following  be  substituted  therefor: 

■No.  155. — In  any  action  of  the  proper  competence  of  the  County  or 
Division  Courts,  respectively,  in  which  final  Judgment  shall  have  been 
obtained  by  a  Plaintiff  without  Trial,  or  in  which  a  Plaintiff  shall  obtain 
Execution  on  proceedings  in  the  nature  of  a  final  Judgment,  no  more 
than  County  or  Division  Court  costs,  as  the  case  may  be,  shall  be 
taxed  without  the  special  order  of  the  Court  or  a  Judge,  but  this  Rule 
shall  not  extend  to  costs  on  interlocutory  proceedings. 

2.  It  is  also  ordered  that  Rule  No.  146  of  Trinity  Term,  20th 
Victoria,  be  rescinded,  and  the  following  substituted  therefor  : 

The  Offices  of  the  Clerk  of  the  Crown  and  Pleas  shall  be  kept  open 
as  follows,  that  is  to  say : — During  Term,  from  ten  in  the  morning  to 
four  in  the  afternoon,  and  (except  between  the  first  day  of  July  and 
the  twenty-first  day  of  August)  at  other  times,  from  ten  in  the  morning 
until  three  in  the  afternoon, — Sundays,  Christmas  Day,  Good  Friday, 
Easter  Monday,  New  Year  Day,  and  the  Birthday  of  the  Sovereign, 
and  any  day  appointed  by  general  proclamation  for  a  general  fast  or 
thanksgiving,  excepted;  and  between  the  first  day  of  July  and  the 
twenty-first  day  of  August,  both  days  inclusive,  the  said  Offices  shall 
be  open  from  half-past  nine  in  the  forenoon,  until  twelve  o'clock  nooo. 


HILARY  TERM,   25th  VIO.  761 

HILARY  TEEM,  25th  VICTORIA. 

14th  February,  1862. 
It  is  ordered,  that  the  several  Sheriffs  in  Upper  Canada  shall  be 
allowed,  in  addition  to  the  Fees  and  Disbursements  heretofore  autho- 
rized, for  services  rendered  by  them,  in  the  County  Courts,  to  charge 
and  receive  the  Fees  and  Disbursements  following :    • 

For  return  of  Writ  of  Execution  against  Lands  or  Goods,  where  nothing 

has  been  made  under  the  Writ 2s.  6d. 

For  removing  or  retaining  property  taken  under  any  Statute  of  this 
Province  relating  to  .Replevin,  reasonable  and-  necessary  disburse- 
ments and  allowances,  to  be  approved  by  the  Clerk,  or  by  order  of 
the  Judge. 

HILARY  TERM,  25th  VICTORIA. 

15th  February,  1862. 
It  is  ordered,  that  hereafter  the  several  Sheriffs  in  Upper  Canada 
shall  be  permitted  to  charge  reasonable  and  necessary  disbursements 
and  allowances,  to  be  approved  by  the  Master,  or  by  order  of  the 
Court  or  a  Judge,  for  removing  or  retaining  property  taken  under  any 
Statute  in  this  Province  relating  to  Replevin. 


It  is  ordered,  that  the  Form  of  Writs  of  Assignment  of  Dower  to  be 
used  under  the  Statute  24th  Victoria,  cap.  40,  shall  be  as  follows  : 

The  Writ  of  Assignment  of  Dower  required  to  be  issued  after  a 
Judgment,  in  an  Action  of  Dower,  has  been  entered  in  favor  of  the 
Demandant,  shall  be  in  the  form  hitherto  in  use  in  Upper  Canada. 

And  the  Writ  of  Assignment  of  Dower,  required  to  be  issued  under 
the  second  clause  of  the  said  Statute,  when  the  right  of  Dower  is 
acquiesced  in  by  the  owner  of  the  Estate,  may  be  as  follows  : 

p  „   '[■  Victoria,  by  the  Grace  of  God,  &c. 

To  the  Sheriff  of  the  County  of  ,  Greeting  : 

Whereas,  A.  B.,  widow,  who  was  the  wife  of  C.  D.,  deceased, 
demands  against  E.  F.,  the  third  part  of  (here  describe  the  Estate  in 
which  Dower  is  claimed,  as  in  other  Writs  of  Assignment  of  Dower), 
as  the  Dower  of  the  said  A.  B.  of  the  endowment  of  the  said  C.  D., 
heretofore  her  husband ;  and  whereas  it  has  been  made  to  appear  to 
us  in  our  Court  of  Queen's  Bench,  (or  Common  Pleas,  as  the  case  may 
be,)  in  Upper  Canada,  that  the  said  E.  F.  is  the  owner  of  the  said 
Real  Estate  out  of  which  such  Dower  is  claimed,  and  that  he  acquiesces 
in  the  said  claim,  and  is  willing  to  assign  to  the  said  A.  B.  her  proper 
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Dower  but  that  the  said  A.  B.  and  E.  F.  are  not  agreed  as  to  the 
admeasurement  thereof':  We  therefore  command  you,  that  without 
delay  you  do  deliver  to  the  said  A.  B.  seizin  of  her  third  part  of  the 
said  with  the  appurtenances,  to  hold  to  her  in  severalty  by  metes 

and  bounds;  and  that  yon  do  proceed  in  the  execution  of  this  our 
Writ,  according  to  the  provisions  of  the  statute  in  that  behalf,  passed 
by  the  Legislature  of  our  Province  of  Canada,  in  the  twenty-fourth 
year  of  our  Reign. 

Witness,  &o. 

(When  the  demandant  has  married  again,  since  the  death  of  her 
late  husband,  under  whom  she  claims  Dower,  her  name  and  description 
must  be  made  such  as  to  suit  the  circumstances.) 


TRINITY  TERM,  20th  VICTORIA. 

It  is  ordered,  that  in  appeals  from  the  County  Courts,  in  all  cases 
when  the  Bond  required  by  the  sixty-seventh  and  sixty-eighth  sections 
of  the  County  Courts  Act  is  executed,  perfected  and  produced  to  the 
Judge  of  the  County  Court,  whose  decision  is  appealed  from,  as  re- 
quired by  the  said  Statute,  on  or  before  the  first  day  of  the  Term  of 
the  Court  appealed  to,  next  after  the  date  of  such  Bond,  the  case 
appealed  shall  be  set  down  to  be  heard  on  the  first  or  second  paper  day 
of  such  Term ;  (a)  and  that  if  the  case  be  not  so  set  down,  the  appeal 
shall  be  considered  and  treated  as  abandoned,  and  the  party  in  whose 
favor  the  decision  of  the  Court  below  has  been  pronounced  shall  be  at 
liberty  to  proceed  in  the  cause  as  if  no  proceeding  to  appeal  the  same 
had  been  taken. 

MICHAELMAS  TERM,  27th  VICTORIA. 

28th  November,  1863. 
PLEADING  SEVERAL  MATTERS,  AND  DEMURRING. 
1.  In  all  cases  in  which  a  Judge's  order  to  plead  and  demur,  or  to 
plead  several  matters,  is  rendered  necessary  according  to  the  Consoli- 
dated Statutes  of  Upper  Canada,  chapter  22,  sections  109  and  110,  the 
original  order,  or  a  copy  thereof,  shall  either  be  attached  to  the  Nisi 
Prim  Record  or  Demurrer  Book,  or  shall  be  copied  on  the  margin 
thereof ;  and  in  case  of  non-compliance  with  this  rule,  the  Clerks  or 
Deputy  Clerks  of  the  Crown  shall  not  pass  the  record,  nor  shall  the 
demurrer  be  argued. 

(a)  See  R.  G.  No.  2  of  H.  T.  SO  Vic.  p.  765. 


TRINITY  TERM,   29nr  TIC 
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TRINITY  TERM,  29m  VICTORIA. 

9th  September,  1865. 
The  Rules  of  Court,  under  the  head  of  "New  Trial  List,"  numbers- 
sue,  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten,  eleven,  and 
twelve,  passed  in  Michaelmas  Term,  27th  Victoria,  shall  be,  from  and 
after  the  first  day  of  Michaelmas  Term  next,  annulled,  and  the  follow- 
ing Eules  shall  eome  into  force  and  take  effect  upon  and  after  the  first 
day  of  Michaelmas  Term  next : 

NEW  TRIAL  LIST. 

1.  The  party  who  obtains  any  Rule  Nisi  for  a  new  trial,  or  for  enter- 
ing a  nonsuit,  or  a  verdict,  or  for  increasing  or  reducing  a  verdict,  on 
leave  reserved,  may,  on  or  after  the  fourth  day,  inclusive,  after  the 
serving  such  rule,  file  the  same,  together  with  an  affidavit  of  service^ 
with  the  Clerk  of  the  Court  granting  such  rule. 

2.  The  party  served  with  any  such  rule  may,  (if  the  same  has  not 
been  already  filed  by  the  party  who  obtained  the  same,)  on  or  after  the 
fifth  day  after  the  granting  of  the  rule,  file  the  copy  served,  with  an 
affidavit  of  the  fact  and  time  of  such  service,  with  the  Clerk  of  the 
Court  granting  such  rule. 

3.  In  case  the  party  to  whom  any  such  rule  is  granted  shall  neglect 
or  delay  to  draw  up  and  serve  the  same,  the  opposite  party  may,  on  or 
after  the  third  day  after  the  granting  such  rule,  and  upon  filing  with 
the  Clerk  an  affidavit  that  the  rule  has  not  been  served,  enter  a  ne 
recipiatur  with  such  Clerk,  after  which  the  Clerk  shall  not  receive  or 
enter  such  rule  in  the  book  hereafter  required  to  be  kept  by  him,  and 
such  rule  shall  be  deemed  to  be  abandoned,  and  the  opposite  party 
may  proceed  as  if  no  such  rule  had  been  moved  for  or  granted. 

4.  The  Clerk  shall,  immediately  od  the  receipt  of  any  rule  or  copy 
under  the  first  or  second  rules,  enter  a  memorandum  thereof  in  a  book 
to  be  kept  for  that  purpose,  in  the  order  in  which  the  same  shall  be- 
delivered  to  him,  such  memorandum  to  be  according  to  the  form  fol- 
lowing : — 


TUTJM  (wii.) 

Plaintiff's 
IS'ame. 

Defendant's 
Kame. 

Description 

of  Rule. 

When  filed  with 
the  Clerk. 

How  disposed! 
of. 
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5.  On  the  first  Saturday,  the  second  Tuesday,  and  the  second  Fri- 
day of  every  Term,  the  Court  of  Queen's  Bench,  after  going  through 
the  Bar  to  hear  motions  for  rules  nisi,  or  motions  of  course,  will  hear 
the  rales  so  entered,  according  to  the  order  in  which  they  stand,  in 
preference  to  any  other  business;  and  on  the  first  Friday,  second 
Monday,  and  second  Wedesday  of  every  Term,  the  Court  of  Common 
Pleas  will,  after  going  through  the  bar  to  hear  motions  for  rules  nisi, 
or  motions  of  course,  hear  the  rules  so  entered,  according  to  the  order 
in  which  they  stand,  in  preference  to  any  other  business.  The  causes 
to  be  heard  each  day  to  be  those  on  the  list  as  it  stands  at  the  opening 
of  the  Court. 

6.  Each  Court,  in  its  discretion,  will  hear  any  rule  so  entered,  when 
both  parties  are  present,  and  prepared  to  proceed. 

7.  If,  .when  a  rule  is  called  on  in  its  proper  order,  the  party  who 
obtained  the  same  does  not  appear  to  support  it,  and  the  opposite  party 
attends  and  applies  to  have  it  discharged,  such  rule  may  be  discharged 
accordingly. 

8.  If  the  party  called  upon  to  show  cause  does  not  appear  when  the 
rule  is  called  on  in  its  proper  order,  the  Court  will  hear  the  other  side, 
ex  parte,  and  dispose  of  the  rule. 

9.  If  neither  party  appear,  the  rule  may,  in  the  discretion  of  the 
Court,  be  treated  as  having  lapsed,  and  be  struck  out  of  the  Clerk's 
books. 

10.  In  the  absence  of  other  business  the  Courts  may,  in  their  dis- 
cretion, hear  rules  so  entered  on  any  other  days  during  Term  besides 
those  mentioned  in  the  fifth  rule,  the  parties  to  the  rule  being  present 
and  desirous  to  proceed. 

11.  Each  Court  will,  on  sufficient  ground  shown,  upon  affidavit, 
enlarge  a  rule  so  entered  to  a  subsequent  day  in  the  same  Term,  or  to 
the  following  Term,  and  the  Clerk  shall  alter  the  entry  accordingly 
and  place  the  enlarged  rule  at  the  foot  of  the  list. 

12.  All  rules  entered  by  the  Clerk  as  aforesaid,  which  remain  un- 
heard at  the  end  of  any  Term,  shall  be  enlarged  as  of  course,  on  filing 
a  motion  paper  to  that  effect,  to  the  following  Term,  and  shall  be  forth- 
with re-entered  in  the  Clerk's  book,  in  the  order  in  which  they  then 
etand,  for  hearing  in  the  next  ensuing  term. 

13.  The  Court  may,  nevertheless,  in  any  case,  if  it  shall  see  fit  so  to 
do,  make  any  special  rule  or  order,  or  give  any  special  direction  upon 
or  with  respect  to  any  such  rule,  or  the  entering,  taking  out,  or  service 
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thereof,  or  with  respect  to  any  supposed  lapse  or  abandonment  thereof, 
or  otherwise,  as  it  might  have  done  before  the  passing  of  these  or  the 
rescinded  rules. 


MICHAELMAS  TEEM,  29th  VICTORIA. 

2nd  December,  1865. 

It  is  ordered,  that  the  Table  of  Costs  established  by  the  Rule  of  this 

Court,  of  "  Trinity"  Term,  20th  Victoria,  be  amended  in  that  part  of 

it  relating  to  Attorneys,  and  headed  "  Copy  and  Service  of  Writs  of 

Summons  and  other  Process,"  by  adding  as  follows  : — 

Copy  and  Service  of  "Writ  of  Subprena  ad  Testificandum,  exclusive  of 

mileage 50  cents. 


It  is  ordered,  that  in  all  cases  where  leave  is  given  to  raise  an  Issue 
or  Issues  of  Law,  together  with  an  Issue  or  Issues  of  Facf,  to  any 
Declaration  or  subsequent  Pleading,  the  Issue  or  Issues  of  Law  shall 
be  determined  before  the  Trial  of  the  Issue  or  Issues  of  Fact,  unless 
otherwise  expressly  ordered  by  the  Court  or  Judge  in  the  Rule  or 
order  permitting  such  Issue  or  Issues  to  be  raised. 


HILARY  TERM,  30m  VICTORIA. 

12th  February,  1867. 
It  is  ordered,  that  the  following  Rules  shall  come  and  be  in  force  in 
the  Courts  of  Queen's  Bench  and  Common  Pleas,  from  and  after  the 
last  day  of  this  present  Hilary  Term : 

1.  In  "Easter"  and  "Michaelmas"  Terms,  the  first  Friday,  the 
second  Monday,  the  second  Wednesday,  and  the  third  Monday,  will 
be  "  Paper  Days "  in  the  Court  of  Queen's  Bench ;  and  the  first 
Saturday,  the  second  Tuesday,  the  second  Thursday,  and  the  third 
Tuesday,  in  the  Court  of  Common  Pleas. 

2.  County  Court  appeals  (a)  must  be  set  down  for  argument  for  the 
first  or  second  Paper  Days  of  each  Term,  such  day  being  the  first  Paper 
Day  next  after  the  date  of  the  Appeal  Bond,  unless  leave  be  granted 
by  the  Court,  upon  special  affidavit,  to  set  it  down  for  a  subsequent 
Paper  Day  :  and  the  Court  will  hear  County  Court  appeals  on  the  first 
and  second  Paper  Days  of  each  Term  in  preference  to  the  other  cases 
set  down  upon  the  Paper. 


(a)  See  E.  G.  of  T.  T.  26  Vic.  p.  762. 
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3.  Oq  the  last  Tuesday  and  Friday  in  "  Easter"  and  "  Michaelmas" 
Terms,  the  Court  of  Queen's  Bench;  and  on  the  last  Monday  and 
Wednesday,  in  the  said  Terms,  the  Court  of  Common  Pleas,  will  take 
the  New  Trial  Paper,  and  proceed  therewith,  in  like  mariner  as  on  the 
■other  days  appointed  by  Eule  of  Court  for  that  purpose,  {a) 


EASTER  TEEM,  31st  VICTORIA. 

6th  June,  1868. 
It  is  ordered  that  a  certain  Kule  of  the  Court  of  Queen's  Bench  of 
Upper  Canada,  now  Ontario,  made  in  Michaelmas  Term,  9  Victoria,  oa 
Saturday,  the  fifteenth  day  of  November,  A.  D.  1845,  be  amended  by 
striking  out  so  much  of  the  tariff  of  fees  annexed  thereto  as  applies  to 
Sheriffs  and  by  substituting  therefor  thetariff  of  fees  hereto  annexed.  (5) 

TARIFF  OF  FEES— CRIMINAL  JUSTICE. 

Notice  of  appointment  ta  the  associate  Justices  of  Oyer  and  Terminer, 

each i $0  50 

Attending  the  Assizes,  per  diem 6  00 

"         Quarter  Sessions,  per-diem 4  00 

Summoning  each  Grand  Jury  for  the  Assizes  or  Quarter  Sessions 12  00 

Summoning  each  Petit  Jury  for  the  Assises  or  Quarter  Sessions 24  00 

For  every  Prisoner  discharged  from  Gaol,  having  been  committed  by 

warrant  for  trial  at  the  Assizes,  Quarter   Sessions,   Mayor's  or 

Recorder's  Courts 1  00 

Bringing  up  each  Prisoner  for  arraignment,  trial  and  sentence,  in  all  for 

each  Prisoner,  whether  convicted  or  acquitted , 2  00 

Drawing  Calendar  of  Prisoners  for  trial  at  the  Assizes,  including  copies . .     5  00 

Advertising  the  holding  the  Assizes 4  00 

"  "  Quarter  Sessions 2  00 

Every  Annual  or  General  Return  required  by  law  or  by  the  Government 

respecting  the  Gaol  or  the  Prisoners  therein 5  00 

Every  other  return  made  to  the  Government 4  00 

Every  return  to  the  Sessions  required  by  Statute  or  by  Order  of  the 

Court 2  00 

Drawing  Calendar  of  Prisoners  for  trial  at  the  Quarter   SessionB  or 

Recorder's  Court,  including  copies 3  00 

Returning  Precepts  to  the  Assizes  or  Sessions 4  00 

Conveying  Prisoners  to  the  Peniteritiar^y  or  Reformatory,  or  to  another 

County   (exclusive   of   disbursements),   for    each    day   necessarily 

employed 6  00 

Arrest  of  each  individual  upon  a  warrant  to  be  paid  out  of  the  public 

funds  or  by  the  party,  (as  (lie  case  may  be) 2  00 

Serving  subpoena  upon  each  person,  to  be  paid  out  of  the  public  funds  or 

by  the  party,  (as  the  case  may  be) 0  50 

(a)  The  first  Wednesday  in  Hilary  Term  in  the  Queen's  Bench,  and  the  first 
Thursday  in  Hilary  Term  in  the  Common  Pleas,  are  New  Trial  Paper  Days. 
See  R.  G.  of  M.  T.  33  Vic.  p.  677. 

(ft)  This  tariff  has  been  confirmed  by  Stat.  Ont.  32  "Vic.  cap.  11,  s.  3. 
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Travelling  in  going  to  execute  warrant  or  serve  subpoena,  10  cents  per 
mile,  and  the  same  charge  per  mile  actually  travelled  in  returning 
with  a  prisoner ;  where  the  service  has  not  been  effected,  the  Justices 
in  Sessions  to  be  satisfied  that  due  diligence  has  been  used ;  to  be 
paid  out  of  the  public  funds  or  by  the  party,  (as  the  case  may  be). 

Conveying  prisoners  on  attachment,  Judge's  order,  or  Habeas  Corpus,  to 
another  County,  exclusive  of  disbursements,  when  no  charge  allowed 
by  law,  for  each  day  necessarily  employed,  to  be  paid  out  of  the 
public  funds  or  by  the  party,  (as  the  case  may  be) 6. 00 

Making  return  upon  attachment  on  writ  of  Habeas  Corpus.    To  be  paid 

out  of  the  public  funds  or  by  the  party,  (as  the  case  may  be) 2  00 

Levying  fines  or  issues  on  recognizances  estreated,  or  other  process,  £5 
per  £100  on  the  first  £100  of  the  sum  levied,  exclusive  of  mileage  at 
10  cents  per  mile,  to  be  levied  under  Consolidated  Statutes  Upper 
Canada,  chapter  119,  sec.  3;  and  on  all  sums  above  £100  the  same 
allowance  as  on  executions  in  civil  proceedings. 

Carrying  into  execution  the  sentence  of  the  Court  iu  capital  cases,  all  such 
sums  as  shall  be  unavoidably  disbursed,  to  be  taxed  by  the  Court  or 
Judge  who  passed  the  sentence. 

Attending  and  superintending  the  execution  in  such  cases 20  00 

Summoning  each  constable  to  attend  the  Assizes  or  Quarter  Sessions, 

exclusive  of  mileage  at  10  cents  a  mile 0  50 

Keeping  a  record  of  Jurors  who  have  served  each  Court 2  00 

All  disbursements  actually  and  necessarily  made  in  guarding  prisoners, 
or  in  their  conveyance  to  the  Penitentiary,  to  any  other  district,  or 
elsewhere,  or  for  other  purposes  in  the  discharge  of  the  duties  of  his 
office  (when  not  provided  for  by  law,  nor  hereinbefore  specifically), 
to  be  rendered  in  account  in  detail,  with  proper  vouchers,  to  the 
satisfaction  of  the  Justices  in  Sessions,  and  to  be  by  them  allowed. 


MICHAELMAS  TEEM,  33rd  VICTORIA. 

2nd  December,  1869. 
It  is  ordered,  that  the  first  Wednesday  in  Hilary  Term,  in  the  Court 
of  Queen's  Bench,  and  the  first  Thursday  in  the  said  Term,  in  the 
Court  of  Common  Pleas,  shall  be  New  Trial  Paper  Days,  (a) 


HILARY  TERM,  33rd  VICTORIA. 

9th  February,  1870. 

Whereas  by  the  Statute  made  and  passed  in  the  Session  of  the 
Legislature  of  Ontario,'  held  in  the  thirty-third  year  of  the  reign  of 
Her  Majesty,  intituled  "  An  Act  respecting  proceedings  in  Judge's 
Chambers  at  Common  Law." 

It  is  enacted  that  it  shall  be  lawful  for  a  majority  of  all  the  Judges 
of  the  said  Courts,  which  majority  shall  include  the  two  Chief-Justices, 
or  one  of  the  Chief- Justices,  and  the  senior  of  the  Puisne  Judges  of 
the  Superior  Courts  of  Common  Law,  from  time  to  time,  to  make  and 
publish  general  rules  for  certain  purposes  therein  mentioned. 

(a)  See  E.  G.  No.  3  of  H.  T.  30  Tic.  p.  676. 
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It  is.  therefore  ordered  that  the  Clerk  of  the  Grown  and  Pleas  of  the 
Court  of  Queen's  Bench  be  and  is  hereby  empowered  and  required  to 
do  all  such  things,  and  to  transact  all  such  business,  and  exercise  all 
such  authority  and  jurisdiction  in  respect  of  the  same  as  by  virtue  of 
any  Statute  or  custom,  or  by  the  rules  and  practice  of  the  said  Courts 
or  any  of  them  respectively,  were,  at  the  time  of  the  passing  of  the 
said  Act,  and  are  now  done,  transacted,  or  exercised  by  any  Judge  of 
the  said  Courts  sitting  at  Chambers,  except  in  respect  of  matters  rela- 
ting to  the  liberty  of  the  subject  and  to  Prohibitions  and  Injunctions, 
and  except  (unless  by  consent  of  the  parties)  in  respect  of  the  following 
proceedings  and  matters,  that  is  to  say  : — 

All  matters  relating  to  Criminal  proceedings. 

The  removal  of  causes  from  Inferior  Courts  other  than  the  removal 
of  Judgments  for  the  purpose  of  having  execution. 

The  referring  of  causes  under  the  Common  Law  Procedure  Act. 

'Reviewing  taxation  of  costs. 

Staying  proceedings  after  verdict. 

Appeals  in  Insolvency. 

In  all  such  excepted  matters,  not  being  matters  relating  to  the 
liberty  of  the  subject,  the  said  Clerk  may  issue  a  Summons  returnable 
before  a  Judge. 

That  in  case  any  matter  shall  appear  to  the  said  Clerk  of  the  Crown 
to  be  proper  for  the  decision  of  a  Judge,  the  Clerk  may  refer  the  same 
to  a  Judge,  and  the  Judge  may  either  dispose  of  the  matter  or  refer 
the  same  back  to  the  Clerk  with  such  directions  as  he  may  think  fit. 

That  appeals  from  the  Clerk's  order  or  decision  shall  be  made  by 
Summons,  such  Summons  to  be  taken  out  within  four  days  after  the 
decision  complained  of,  or  such  further  time  as  may  be  allowed  by  a 
Judge  or  the  said  Clerk. 

The  appeal  to  be  no  stay  unless  so  ordered  by  a  Judge  or  the  said 
Clerk. 

The  costs  of  such  appeal  shall  be  in  the  discretion  of  the  Judge. 

That  the  scale  of  costs  for  all  matters  done  by  and  before  the  Clerk 
shall  be  the  same  as  are  fixed  for  business  done  by  and  before  the 
Judges. 

That  the  same  fees  shall  be  taken  in  respect  of  business  transacted 
before  the  said  Clerk  at  Chambers  as  are  now  taken  when  the  same 
business  is  transacted  before  a  Judge. 

That  these  rules  take  effect  on  the  21st  day  of  February,  A.D.  1870. 
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ABATEMENT. 

Death  of  plaintiff  not  to  cause  action  to  abate,  187. 

See  Costs — Revivor. 

Plea  in. — See  Joinder  of  Parties. 

ABSCONDING-  DEBTOR. 

Attachment  against  goods  of,  issue  of,  478. 
Definition  of  an,  4*76. 

"        of,  considered,  476  c,  477  d,  e. 
See  Attachment — Attachment  of  Goods,  &c. 
ABSENTEE. 

Being,  a  British  subject. 

Writ  of  summons  against,  41. 

Service  of  summons  on,  when  allowed  to  he  substitutional,  43. 
Plaintiff's  case  must  be  proved  against,  before  judgment  entered,  44. 
2ifot  a  British  subject. 

Issue  of  writ  against,  46. 

Affidavit  to  enable  plaintiff  to  proceed  against — Before  whom  to  be 

taken,  47. 
See  Summons,  Whit  of, 

ACCOUNTS  OF  COUNTY. 
Auditing  of,  595,  596. 

ACTION. 

Bail  to. — See  Bail. 

Of  dower. — See  Dowek. 

Joinder  of. — See  Joixder  of  Causes  of  Action. 

On  judgments. — See  Costs. 

ACTION  ON  RECOGNIZANCE. 

Venue  to  be  >laid  where  recognizance  remains  of  record,  7,  n. 

ACTIONEM  NON,  ACTIONEM  ULTERIUS  NON. 
Use  of,  in  pleading  abolished,  113. 

ACTIONS. — See  Local  Actions  —  Real  Actions — Penal  Actions — Personal 
Actions — Real  and  Mixed  Actions — Transitory  Actions. 

ADMISSION  OP  ATTORNEYS.— See  Attorneys. 

ADDRESSES  OF  COUNSEL. 
How  regulated,  291. 

The  party  on  whom  burden  of  proof  lies  has  the  right  to  begin,  291,  o. 
Burden  of  proof,  on  whom  it  lies  at  trial,  292,  s. 
When  counsel  may  address  jury  a  second  time,  293. 
When  the  right  to  reply  exists,  293,  e. 

ADJOURNMENT  OF  TRIAL..— See  Assizes,  Pboceedkgs  at. 
49 
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.-ADMISSION  OF'  DOCUMENTS. 

Costs  of  proving  documents  to  be  paid  by  party  refusing  to  admit,  unless' 

the  judge  certifies  the  refusal  reasonable,  279. 
Cost  of  proof,  when  no  notice  to  admit  has  been  served,  to  be  in  the 

Master's  discretion,  279. 
Evidence  of  admission,  what  constitutes,  280. 

"        of  service  of  notice  to  produce,  in  respeet  of  which  notice  to 
admit  has  been  served,  280. 
Notice  to  admit,  saving  just  exceptions,  may  be  served  by  either  party,  27". 
"  "       just  exceptions  in,  what  are,  278,  m. 

"  "       form  of  affidavit  of  service  of,  282,  /. 

"  "       for  one  Assizes,  good  for  the  next,  280  d.- 

See  Notice  to  Admit. 

AFFIDAVIT. 

Abode  and  addition  of  deponent  to  be  stated  in,  678. 
Abode  of  deponent,  what  is  sufficient  statement  of,  679,  p. 
Addition  of  deponent,  what  is  sufficient  statement  of,  679,  p. 
Name  of  each  deponent,  if  several,  to  be  inserted  in  jurat,  679. 
Not  to  be  read  if  there  are  erasures  or  interlineations  in  the  jurat,  680. 
Not  to  be  sworn  before  the  attorney  or  clerk  of  party  on  whose  behalf  it 
is  to  be  used,  681. 

This  rule  does  not  extend  to  affidavits  to  hold  to  bail,  681. 
Of  an  illiterate  person.    Commissioner  to  certify  specially  in  jurat,  681. 
On  motion  to  County  Court  judge  under  C.  L.  P.  Act,  to  state  that  defen- 
dant resides  in  the  county,  683. 
Sworn  before  a  judge  may  be  received  in  that  judge's  court,  though  not 
entitled  in  it,  682. 

If  not  sworn  before  a  judge,  only  to  be  used  in  the  court  it  is  enti- 
tled in,  682. 
To  be  divided  into  paragraphs,  which  are  to  be  numbered,  680. 

Violating  this  rule  not  to  be  read,  and  costs  of  not  to  be  allowed, 
680. 
To  be  filed  within  time  limited,  682. 
When  filed,  may  be  read  by  the  opposite  party,  682,  I. 
To  be  produced  when  moving  for  a  rule,  and  to  be  made  before  moving 

or  rule  to  be  of  no  force,  682. 
To  be  written  in  a  plain  hand,  680. 
See  General  Rules  as  to  Practice. 
Motions  on. — See  Motions  on  Affidavits. 

AFFIDAVITS  TO  HOLD  TO  BAIL.— See  Affidavit. 

AFFIDAVITS  OF  INCREASE  OF  MILEAGE.— See  Increase,  Mileage. 

AGREEMENT    TO    REFER   TO    ARBITRATION.  —  See  Arbitration  and  ' 
Award — Stating  Proceedings. 

ALIEN  ABSENTEE. 

Action  against,  how  commenced  and  proceeded  with,  45. 
See  Absentee — Summons,  "Writ  of. 

ALLOWANCE  OF  BAIL.— See  Bail. 

AMENDMENT  AT  THE  TRIAL. 

Of  variance  between  any  document  as  proved,  and  as  set  out  in  pleadings. 

Practice  as  to,  considered,  807,  a. 

What  variances  maybe  amended  under  section  (216),  308,/. 
Of  variance  between  any  contract,  &c.,  as  proved,  and  as  set  out  in  pleadings. 

Amendments  under  section  (217)  should  be  liberally  allowed,  309, 1. 

Not  to  be  in  matters  material  to  the  merits,  311. 
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AMENDMENT  AT  THE  TRIAL— (Continued.) 
Terms  may  be  imposed,  311. 

If  opposite  party  prejudiced  by,  judge  may  order  postponement  of 
trial  on  proper  terms,  311. 
Of  variances  generally. 

Instead  of  amending,  the  judge  may  order  the  jury  specially  to 
find  th«  facts,  314. 

Such  finding  to  be  entered  on  the  record,  314. 
If  Tariance   immaterial,   the   court  is   to   give   judgment 
according  to  merit,  notwithstanding  the  finding,  314. 
New  trial  may  be  granted  if  amendment  improperly  allowed,  313. 
Order  for,  if  made  at  Nisi  Prius,  to  be  endorsed  on  the 
record,  312. 
Power  of  judge  as  to  amendment  at  Nisi  Prius,  313,  d. 
Proceedings  after  order  to  amend,  313. 
Special  finding  of  jury,  314,  i. 
Terms  may  be  imposed  on  granting,  309,  311. 

But  not  where  jury  find  specially,  314,  j. 
Trial  after  amendment  to  proceed  as  if  no  variance  had  appeared, 

309,  311. 
See  New  Trial. 

AMENDMENT  GENERALLY  IN  CIVIL  CASES. 

All  amendments  necessary  to  determine  the  real  question  at  issue  to  be 

made,  321. 
Amendments  of  writ  of  summons,  48,  49,  50. 
Costs  of,  to  be  in  discretion  of  the  judge,  319,  r. 

Either  party  may  apply  to  amend  their  own  or  their  opponent's  error,  319. 
May  be  made  at  all  times,  315,  n. 

"        "      with  or  without  terms  or  costs.  319. 

"        "      whether  there  is  anything  in  writing  to  amend  by  or  not,  319. 
Opposite  party  not  to  be  prejudiced  by,  320,  s. 
Power  to  amend  extends  to  all  defects,  316,  o. 
See  Misnomer — Pleading — Summons,  Writ  of. 

AMENDMENTS  TO  STATUTES. 
Of  C.  L.  P.  Act,  585,  587. 
Of  L.  R.  Act,  606,  612. 

APPEAL. 

From  County  Court,  10'. 
Bond  to  be  given  on,  610. 
Practice  as  to,  610. 
By  person  not  named  in  the  record,  609. 
Time  for  setting  down,  762,  765. 
"Who  may  appeal,  609. 

APPEARANCE. 
By  attorney. 

The  attorney's  name  must  be  given,  6C,  e. 

Attorney  undertaking  to  enter,  and  failing,  is  liable  to  attachment, 

620. 
Clerks  and  deputy  clerks  to  enter  memorandum  of,  in  a  book,  6.19. 
Date  of  entry  of,  to  be  filled  in,  60,  •'. 
Defective,  effect  of,  60,  g. 

"  may  be  amended,  56, 1. 

By  defendant  in  person. 

To  file  memorandum  of  place  of  service  of  papers,  58. 
Not  to  be  received  without  such  memorandum,  58. 
May  be  set  aside  if  fictitious  address  is  given,  58. 


772  INDEX   OF  SUBJECTS. 

APPEARANCE— (Continued.) 

What  plaintiff  must  show  on  an  application  to  proceed  against,  for 

non-appearance,  592. 
"When  plaintiff  may  proceed  by  striking  out  proceedings,  58,  u,  w,y. 
Entry  of,  " 

After  time  limited,  effect  of,  56,  m,  k. 
"    no  further  time  to  plead  to  be  granted,  6*7. 
"    notice  of,  57,  67  o. 

"        "      if  omitted,  judgment  may  be' signed,  57. 
"    practice  as  to,  57,  57  n. 
By  defendant  sued  in  wrong  name,  60,  d. 
General  rules  as  to,  619,  o,  g. 

Infants  must  be  by  guardian,  not  prochein  ami,  56,  k. 
May  be  entered  at  any  time  before  judgment,  56. 
Mode  of,  59,  a,  b,  c. 

Operates  as  a  submission  to  the  jurisdiction  of  the  court,  56, I. 
"Waives  irregularities  in  writ,  copy  and  service,  56,  I. 
Form  of,  60. 
Memorandum  of,  to  be  filed  same  day  as  entered,  619. 

Must  be  stamped  when  entered,  56,  k. 
No  appeal  from  final  judgment  for  non-appearance  allowed,  62. 
Non-appearance  to  specially  endorsed  writ,  final  judgment  may  be  signed 
for,  61,  62,  p,  q,  r. 

Execution  may  issue  on  such  judgment  after  eight  days,  63. 
Non-appearance  to  writ  not  specially  endorsed,  plaintiff  may  obtain  leave  to 
proceed,  65. 

Plaintiff  may  file  declaration,  and  in  default  of  plea,  may  sign 

judgment,  65. 
"When  such  judgment  is  final,  66. 
Setting  aside,  defence  on  merits  must  be  disclosed,  64,  t. 
Object  of,  considered,  56,  k. 
Old  practice  as  to  entry  of,  56,  k. 

By  one  of  several  defendants,  proceedings  in  case  of,  67  in,  68  n. 
By  person  not  an  attorney,  effect  Of,  60,  /. 
Plaintiff  may  proceed  in  case  of  non-appearance  at  expiration  often  days,  66. 

"       not  to  enter  an  appearance  for  defendant,  61. 
Of  several  defendants  by  one  attorney,  to  contain  the  names  of  all  the 

defendants,  620. 
Time  of  appearing  when  Sunday  or  a  holiday  is  the  last  day  for,  66. 

"  "         when  writ  is  served  in  long  vacation,  67. 

When  some  defendants  appear,  and  plaintiff  signs  judgment  and  issues 
execution  against  the  others,  he  abandons  the  action  as  to  the  defen- 
dants who  appear,  67. 
In  ejectment. — See  Ejectment. 

APPOINTMENTS  BEFORE  CLERKS  OF  THE  CROWN,  &o,—  See  Clerks 
and  Deputy  Clerks. 

ARBITRATION  AND  AWARD. 
Agreement  to  refer 

Does  not  oust  the  jurisdiction  of  -the>court,  232,  q. 

Future  causes  of  difference,  S32. 
Appointment  of  third  arbitrator,  236,  e,f. 
Award, 

Execution  of,  239,  h. 

When  to  be  final,  231. 

Maybe  attacked  if  sued  on,  although  final,  231,  z. 
Compulsory  reference. 

Application  for,  to  be  on  affidavit,  209,  J. 
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ARBITRATION  AND  AWARD— (Continued.) 

Case3  which  may  be  referred,  210,  e. 

Cases  which  cannot  otherwise  be  conveniently  tried  may  be  re- 
ferred, 210,  e. 
Costs  of  services  as  to,  to  be  fixed,  211. 
"    arbitrator  has  no  right  to  deal  with,  if  the  order  is  silent  as 
to,  211,  I. 
County  Court  judge,  duty  of,  under  order  of,  211,  k. 

"  "      reference  to,  607.  , 

Court  or  judge  may  refer  matters  of  mere  account,  209. 

"      may  order  issues  of  facts  to  be  tried  by  a  jury,  213. 
"      may  decide  incidental  matters  of  law  on  special 

case  stated,  212. 
"      may  refer  to  arbitrators  chosen  by  parties,  or  may 

try  the  case  summarily,  210. 
"       decision  of,  to  be  conclusive  on  arbitrator,  213. 

"    to  be  enforced  by  same  process  as  finding  of 
jury,  211. 
Duties  of  arbitrator,  210,  h. 
Enforcing  the  award,  212,  n\. 

"  to  be  by  same  process  as  finding  of  jury,  211. 

to  be  as  on  a  consent  reference,  220, 
Matters  of  mere  account,  what  are,  209,  d. 
Ppwers  of  arbitrator,  210  i,  213  r. 

Reference,  order  for,  should  Dot  embrace  all  matters  in  dispute,  210  jr. 
"  Power  to  refer  exists  only  after  suit  is  commenced,  209  a. 
"        To  whom  to  be  made,  210. 

"        Proceedings  on,  to  be  as  on  consent  references,  220. 
Costs  of  the  award 

Defined  and  considered,  226,  k. 
of  the  cause       "  "  226,  k. 

May  be  taxed  before  the  time  for  moving  against  the  award  ex- 
pires, 693,  /. 
No  costs  are  to  be  taxed  under  a  submission  except  as  therein 

given,  226,  k. 
Power  of  arbitrator  as  to,  226,  k. 
County  Court  judge  in  his  own  court,  powers  as,  to  reference,  243. 
Death  of  arbitrator,  effect  of,  236  c. 
Enforcing  an  award. 

By  action  considered,  223,  i. 

By  action  of  assumpsit,  case,  covenant  and  debt,  223,  i. 

By  attachment,  224,  i. 

May  be  enforced  by  the  authority  of  a  judge  before  time  for  moving, 

against  expires,  231. 
Such  order  to  enforce  to  be  absolute  in  first  instance,  231,  b. 
Enlarging  a  reference. 

By  consent,  240,  n. 
By  the  court,  247. 
Generally,  241  I,  247  e. 
Rule  for,  not  to  be  made  ex  parte,  241,  r. 
"    not  to  be  made  until  submission  is  made  a  rule  of  court,  241 ,  pi 
Making  a  submission  a  rule  of  court. 

Agreements  and  submissions  may  be  made  rules  of  Superior,  Equity 

and  County  Courts,  243. 
Courts  have  no  jurisdiction  over  award  until  made,  244,  o. 
Not  to  be  made  where  submission  contains  words  to  the  contrary 
244. 
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ARBITRATION  AND  AWARD— {Continued) 

Oral  awards  not  included  under  the  ordinary  rule,  244,  n. 
To  be  made  of  the  court  mentioned  in  submission,  244,  o. 
"        "        "  "     in  which  special  case  has  been  stated,  if 

mentioned  in  the  award,  245. 
When  submission  is  to  be  made  a  rule  of  court,  244. 
Matters  in  dispute,  and  matters  of  account,  distinguished,  209  d,  212  o. 
Nisi  Prius,  References  at. 

Agreement  as  to  names  of  arbitrators  need  not  be  in  writing,  214,  a. 
Arbitrators'  names,  if  agreed  upon  by  the  parties,  to  be  inserted 
in  the  order,  214. 

If  not  agreed  upon,  to  be  fixed  by  the  judge,  214. 
Award  may  be  moved  against  in  first  four  days  of  the  Term  after 

it  is  made,  214. 
Judge  at  Nisi  Priu3  may  refer  long  accounts  of  demand  and  set-off, 
213,  u. 
"      is  to  determine  what  are  long  accounts,  213,  t. 
"      may  refer  the  whole  suit  or  part,  214. 
"     may  order  the  other  parts  to  be  tried  in  case  of  a  partial 

reference,  214.  » 
"      or  may  leave  issues  of  fact  to  the  jury,  and  the  amount  of 
damages  to  the  arbitrator,  214. 
May  be  made  at  any  time  before  verdict,  214,  w. 
Must  not  be  made  before  entry  of  record,  213,  v. 
Power  of  arbitrator  under,  215. 

"       of  judge  to  refer,  215. 
Time  for  moving  against  award,  214,  d. 
Verdict  to  be  entered,  subject  to  reference,  214. 
Possession,  award  of. 

May  be  enforced  as  a  judgment  in  ejectment,  242. 

When  made,  delivery  of  possession  may  be  ordered  by  the  court, 

242 
When  such  order  is  made,  execution  may  issue  thereon,  243. 
Proceedings  on  an  award,  how  conducted,  221,  g. 
Publication  of  an  award,  meaning  of,  230,  x. 
Remission  back  to  arbitrator. 
,  Application  to  remit  award,  when  granted,  228,  p. 

Judge  or  court  may  remit  from  time  to  time  the  matters  referred, 
or  part,  228. 
"     may  impose  terms  as  to  costs,  229,  230. 
What  may  be  remitted,  228,  q. 
Revocation  of  power  of  arbitrator. 

Application  to  revoke  to  be  by  rule  or  summons  to  show  cause,  247  c. 
Arbitrator's  power,  when  not  revocable  without  judge's  order,  246. 
Arbitrators  are  to  proceed  notwithstanding  a  revocation,  if  made 
by  a  party  without  leave,  247. 
"         in  such  case  to  proceed  in  absence  of  party  revobing,247. 
"         party  so  revoking  is  still  entitled  to  notice,  247,  d. 
jSetling  aside  an  award. 

Application  to  set  aside  an  award  under  a  compulsory  reference, 

when  to  be  made,  230. 
Practice  as  to,  considered,  225,  j. 

Rule  nisi  to  set  aside  an  award  to  state  the  objections  intended  to 
be  insisted  upon,  693,  d. 
Special  cases. 

An  arbitrator  'in  proper  cases  may  state  his  award  in  whole  or  in 
part,  as  a  special  ease  for  the  court,  220. 
"  is  not  bound  to  state  special  cases,  219,  s. 
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ARBITRATION  AND  AWARD— (Confirmed.) 

An  arbitrator  may  decide  legal  questions,  whether  of  legal  profes- 
sion or  not,  219,  z. 
Judgment  on,  is  to  be  entered  according  to  -the  opinion  of  the 

court,  220. 
"When  special  cases  may  be  stated,  220,  a,  c. 
Staying  proceedings  in  an  action. 

Where  an  agreement  to  refer  future  causes  of  difference  exists,  when 

application  for,  to  be  made,  232,  233. 
To  be  after  appearance  and  before  plea,  233,  o. 
What  must  be  shown  on  the  application,  234,  r.  s. 
_  Rule  to  stay  proceedings  and  refer  may  be  varied  or  discharged,  235. 
Submission,  Ac,  must  be  proved  as  other  contracts,  243,  I. 
Substitute  for  arbitrators. 

Appointment  of  substitute  for  single  arbitrator,  235, 

"         when  the  reference  is  to  two  arbitrators 
and  a  vacancy  occurs,  237. 
Notice  for  appointment  of  substitute  must  be  given  to  opposite 

party  seven  days  before  the  motion,  237. 
Notice,  form  of,  237,  I. 

Practice  when  arbitrator  refuses  to  act,  becomes  incapable,  or  dies, 
235. 
Survivor  of  two  or  more  arbitrators,  when  he  may  make  a  valid  award,  238. 
Time  for  making  award,  &c. 

Awards  must  be  made  in  three  months,  unless  the  time  is  enlarged, 

239,  i.  j. 
Award  under  compulsory  reference,  when  to  be  made,  239. 
Court  or  judge  may  enlarge  the  time  of  making,  an  award,  240. 
If  no  time  is  stated,  the  enlargement  to  be  for  one  month,  240. 
Time  for  moving  against  award,  230,  y. 
Umpire. 

Appointment  of,  by  court  or  judge,  237,  o. 

Arbitrators  may  appoint,  unless  the  submission,  &c.  prevents,  238, 6. 

Power  of  arbitrators  as  to  appointing,  236,  d. 

Practice  when  parties  do  not  appoint  an  umpire  or  third  arbitrator, 

236. 
Practice  when  umpire  or  third  arbitrator  dies,  236. 
When  an  umpire  may  enter  on  a  reference  in  lieu  of  the  arbitra- 
tors, 242. 
Witnesses. 

Attendance  of,  before  arbitrators,  221  h,  249  1. 
Disobedience  of,  to  a  rule  or  order,  is  contempt  of  court,  249. 
Documents  may  be  ordered  to  be  produced  by,  249. 

What  documents  a  witness  need  not  produce,  249. 
Production  of,  221,  h. 
What  must  be  shown  on  an  application  to  compel  attendance  of,  248  i. 
Swearing  of,  to  be  by  arbitrator  or  umpire,  250. 

Even  though  the  submission,  <fec,  limits  the  power  otherwise, 

250,  o. 
See  County  Court. 

ARBITRATORS. — See  Arbitration  and  Award. 

ARGUMENTS  IN  TERM. 

Setting  down  causes  for. — See  Setting  down  Causes  for  Argument,  &o. 

ARREST. 

Discharge  from,  81,  32. 
.See  Capias,  Writ  of. 
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ARREST  OF  JUDGMENT.— See  Costs— Judgment,  Arrest  of- 

ARREST,  MALICIOUS.— See  Malicious  Arrest.. 

ASSAULT  AND  BATTERY. 

Payment  into  court  is  not  allowed  in  actions  for,  118. 

Exceptions,  118,  k,  I. 
See  Pleading. 

ASSESSMENT  OF  DAMAGES. 
By  the  Clerk  of  the  Court, 

The  clerk  is  to  endorse  Ms  finding-  on  the  rule  or  order  of  refer- 
ence, 217. 
"         is  to  deliverthe  rule  or  order  so  endorsed  toplaintiff,  217.. 
"        may  appoint  a  day  for  hearing,  217. 
"         may  adjourn  the  hearing,  217. 
The  direction  for  clei'k  to  assess  is  to  be  moved  for  on  affidavit,  216  m. 
Form  of  affidavit,  216,  m. 
Form  of  order,  216,  m. 
Interlocutory  judgment  is  to  be  signed  before  the  order  is  made- 

216  n,  217  q. 
Judgment  is  to  be  entered  and  costs  taxed,  as  on  finding  by  a  jury 
1     217. 

Matters  of  calculation,  what  are,  215,  Te. 
Production  of  documents  to  be  enforced,  as  before  a  jury,  217. 
References  are  only  to  be  made  at  instance  of  plaintiff,  217,  s. 
Reference  k  to  be  to  clerk  of  that  court  in  -which  proceedings  had; 

been  commenced,  216. 
Witnesses,  the  attendance  of,  is  to  be  enforced  as  before  a  jury,  217. 
By  a  Jy/ry. 

To  be  assessed  to  day  of  verdict  only,  686. 

May  be  dispensed  with  when  the  amount  is  one  of  calculation  only,. 

215. 
What  are  matters  of  calculation,  215,  Jk. 
See  Judgment  by  Default. 

ASSESSMENT,  NOTICE  OF.— See  Notice  of  Trial. 

ASSIGNMENT. — See  New  Assignment — Pleading. 

ASSIZE,  JUDGE  OF.— See  Judge  of  Assize. 

ASSIZES,  PROCEEDINGS  AT. 

Judge  may  order  the  business  to  proceed  peremptorily  the  first  day,  289;, 

"    .  may  postpone  trial  when  necessary,  290. 
See  Record,  Entry  of. 

ATTACHMENT  FOR  CONTEMPT. 

Against  a  sheriff  for  non-return  of  writ,  692. 
For  costs  abolished,  692,  y. 
When  absolute  in  the  first  instance,  692. 
See  Sheriff. 

ATTACHMENT  OF  DEBTS  DUE  ABSCONDING  DEBTOR. 
Action  by  sheriff  to  recover. 

When  it  may  be  made;  499. 
Averments  necessary  in  declaration,  in,  502,  d. 
Debts  and  demands,  what,  may  be  sued  for,  497  ff,  498/. 
Defences  that  may  be  set  up  to  such  suits,  500,  501  y. 
Form  of  averment  in  declaration,  601. 

Recoyery  by  sheriff  in  such  action  to  discharge  the-  absconding, 
debtor,  5.01. 
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ATTACHMENT  OF  DEBTS  DUE  ABSCONDING  DEBTOR— (Contimied). 
Sheriff. 

May  notify  debtors  not  to  pay  the  absconding  debtor,  497. 

If  debt  is  paid  after  such  notice,  it  shall  be  deemed  fraudu- 
lent, 498. 
Debtor  sued  after  such  notice  may  obtain  a  stay  of  proceed- 
ings, until  it  is  ascertained  if  there  is  a  deficiency,  499. 
And  an  issue  may  be  directed,  499. 
May  sue  for  debt3  of  absconding  debtor,  800. 

Proceeds  of  suit,  how  he  is  to  deal  with  it,  501. 

Requisites  of  sheriff's  indemnity,  502. 

Not  bound  to  sue  until  indemnified  iu  double  amount  of  debt, 

502. 
If  plaintiff  recovers  judgment  against  the  absconding  debtor, 
and  his  debtor  pays  him  after  notice,  he  will  be  liable  for 
any  deficiency,  498. 
In  case  of  sheriff's  death,  the  bond'  is  to  revert  to  his  succes- 
sor, 503. 

Action  not  to  abate,  but  to  be  continued  by  his  suc- 
cessor, 503. 
Snggestion  of  facta  to  be- entered  on  record,  503. 
See  Garnishee  Proceedings. 

ATTACHMENT  OP  GOODS,  &c,  OF  ABSCONDING  DEBTOR. 
In  the  County  Court. 

Proceedings  in  County  Court  to  be  as  in  Superior  Court,  480. 
Who  may  grant,  in  County  Court,  479. 
Is  the  Superior  Court. 

Affidavit  required  to  obtain  writ  of,  against  absconding  debtor,  478, 
478  I,  m. 
Concurrent  Writ. 

Duration  of,  485,  fc. 

May  be  obtained,  directed  to  other  sheriffs  than  the  original,  485. 
Memorandum  required  on,  485,  h, 
Need  not  be  served  or  sued  out  in  duplicate,  485. 
To  be  marked  "  Concurrent,"  485. 
To  be  tested  as  of  same  day  as  the  original,  485. 
Use  to  be  made  of,  485. 
When  to  be  obtainable,  485. 
Costs  of  suing  out  attachment. 

May  be  ordered  to*be  paid  before  prior  judgment,  496. 
Defendant  is  entitled  to  costs  prior  to  execution,  if  proved  that  he- 
was  not  an  absconding  debtor,  494. 
Debt  must  be  proved  before  a  jury  by  assessment  or  on  a  reference,  484_ 
How  to  be  proved,  484,  b. 

Distribution  of  proceeds. 

Persons  furnishing  certificates  of  judgment  in  Division  Court  to 

participate,  504. 
When  several  persons  sue  out  attachments  to  be  ratable,  503  m. 
Who  may  participate  when  the  property  is  insufficient  to  pay  all, 

504. 
When  distribution  may  be  delayed,  504. 

Division  Court. 

Creditors  in,to  share  ratably  on  serving  memoranda  of  jndgment,49  2. 
Creditors  who  have  attached  in,  may  proceed  to  judgment,  not- 
withstanding seizure  by  sheriff,  492. 
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ATTACHMENT  OF  GOODS,  ifeo.,  OF  ABSCONDING  DEBTOR— {Gon&nued.) 
Officers  to  give  up  goods  to  sheriff  on  demand  under  penalty  of 
double  value  of  the  goods.  491. 
Execution. 

How  to  be  endorsed,  484. 

Not  to  issue  without  an  affidavit  of  the  time,  debt,  (fee,  484. 
"When  verdict  is  less  than  costs  of  defence,  defendant  to  have  exe- 
cution for  the  balance,  494. 
Food  for  cattle  seized,  who  liable  for,  491,  v. 
Inventory  and  appraisement,  only  one  to  be  allowed  for,  493. 

The  issue  of  a  new  writ  not  to  mate  a  new  inventory,  Ac,  neces- 
sary, 493. 
Judgment,  before  a  plaintiff  obtains,  he  must  prove  the  debt,  484. 
Perishable  property. 

Definition  of,  488,  I. 

Sheriff  may  demand  bond  for,  from  plaintiff,  and  sell,  489. 
Bond,  amount  for  which  it  is  to  be  given,  488. 
Sale  to  be  by  public  auction,  489. 
Sheriff's  discretion  as  to  receiving  bond,  490,  t. 
Sheriff  is  not  to  be  liable  if  proper  "bond  is  not  given  within  four 
Says  after  demand,  489. 
"       is  to  restore  goods  if  plaintiff  fails  to  give  a  bond,  491. 
Time  within  which  bond  is  to  be  given,  490,  w. 
Valuation  of,  by  sheriff,  488. 
Persons  having  possession  of  goods  of  an  absconding  debtor  are  liable  in 

the  same  way  as  the  debtor,  497, 
Prior  actions. 

Actions  commenced  previous  to  issue  of  writ  of  attachment  are  to 

be  proceeded  with  to  judgment  and  execution,  495. 
If  judgment  is  obtained  in  such  action  before  the  writ  issues,  such 

judgment  shall  have  full  priority,  496. 
If  such  judgment  appear  to  be  collusive  or  fraudulent,  it  may  be 

set  aside,  496. 
What  must  be  shown  on  motion  to  set  aside  such  judgment,  496,  c. 
Sheriff. 

Costs  under  writ  of  attachment,  action  for,  in  what  court  to  be 
maintained,  493,  h. 

Of  appraising  and  inventory  to  be  one  dollar  per  day,  493. 
May  be  recovered  in  an  action  after  taxation,  493. 
To  be  recoverable  in  first  instance  from  plaintiff,  493. 
To  be  taxed  as  disbursements  to  party  paying  the  same,  493. 
Disbursements  for  keeping  goods  seized  to  be  allowed  him,  487. 
Division  Court,  goods  received  from,  are  to  be  accounted  for  after 
his  costs  are  deducted,  492. 
"  "      Bheriff  may  demand  goods  seized  by  officers  of,  491. 

Inventory  of  goods  seized  is  to  be  made  by,  487. 
Practice  as  to,  considered,  487,  i. 

Two  freeholders  are  to  be  called  in  to  assist  in  making,  487. 
To  be  returned  by  sheriff,  signed  by  himself  and  the  free- 
holders, with  the  writ,  487. 
Seizure  by,  of  goods  attached  in  the  Division  Court,  492,  d. 
What  sheriff  may  seize,  487. 
Special  bail. 

Application  to  put  in,  when  it  must  be  made,  485,  o. 

what  must  be  shown  on,  486. 
Court  or  judge  may  refuse  the  application  to  put  in,  486. 
How  to  be  put  in  and  perfected,  486. 
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ATTACHMENT  OF  GOODS,  &o.,  OF  ABSCONDING  DEBTOR— (Continued.) 
When  bail  ig  perfected,  defendant's  goods,  or  the  proceeds  if  sold, 
are  to  be  restored,  486. 
"  "  defendant  is  to  be  let  in  to  plead,  and  the 

action  is  to  proceed  as  on  a  capias,  486. 
"  sheriff  may  withhold  goods  on  any  lawful 

ground,  486. 
Time  for  putting  in,  479. 
See  Bail,  Special. 
Surplus. 

When  to  be  returned  to  defendant,  504. 
Not  to  be  returned  if  other  writs  concur,  505. 
Writ  of. 

Contents  of,  480. 

Date  of,  481. 

Form  of,  480. 

Issue  of,  to  be  in  duplicate,  and  to  be  so  marked,  482. 

One  copy  to  be  given  to'  the  sheriff,  and  the  other  used  for 

service,  482. 
Only  one  writ  to  be  charged  for,  482. 
When  writ  may  issue,  479. 
Memorandum  to  be  endorsed  on,  481. 
Procedure  upon,  after  personal  or  other  service,  482. 
Renewal  of,  4S2. 

Rule  for,  may  contain  directions  for  putting  in  special  bail,  479. 
Service  of,  other  than  personal. 

Application  for  allowance  of,  482. 
Affidavits,  required  on,  483,  «, 
Further  attempts  to  serve  may  be  ordered,  483. 
The  judge  may  order  some  act  to  be  done  to  make  service 
good,  483,  u. 
To  remain  in  force  six  months,  481. 

What  plaintiff  shall  recover  when  the  issue  of  the  writ  proves  to 
be  unauthorized,  494. 
See  Attachment  of  Debts. 

ATTORNEY. 

Admission  of. 

Articles  of  clerkship  to  be  left  with  Law  Society,  614,  d. 

Time  within  which  they  are  to  be  left,  614,  d. 
Attachment  of,  for  not  appearing,  pursuant  to  his  undertaking,  620  m. 
Change  of,  not  to  be  made  without  an  order,  620,  y. 
Persons  applying  to  be  admitted  to  answer  questions,  615.  e. 
Questions  to  be  answered  bypersons  applying  to  be  admitted,  616. 
"  "  "        by  person  with  whom  clerk  served,  616. 

General  rules  as  to,  614. 

Lien  of,  set-off  not  to  be  allowed  to  prejudice,  652. 
Name  and  residence. 

To  be  endorsed  on  writ  of  attachment,  481. 
"  "  "       summons,  10. 

"  "  "       ejectment,  510, «. 

Striking  off  the  roll  for  misconduct,  617,  /. 

When  struck  off  rolls  of  one  oourt,to  be  removed  from  the  other,  618. 
See  Costs— Cognovit. 

AUDITA  QUERELA. 
Defence  by,  177. 
Practice  as  to,  considered,  177,  u. 
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AUDITING  COUNTY  ACCOUNTS,  595,  596. 

AUDITORS  OF  COUNTY  COURTS. 

Fee  to,  613. 
AWARD. — See  Arbitration  axd  Award. 

BAIL  TO  THE  ACTION. 
Definition  of,  37,  o. 
See  Bail,  Special. 

BAIL  TO  THE  LIMITS. 
Definition  of,  35,  p. 

BAIL  TO  THE  SHERIFF. 
Definition  of,  34,  p. 
In  the  County  Court,  to  be  regulated  by  tbe  practice  of  Superior  Courts,  33. 

BAIL,  SPECIAL. 

Allowance  for  bail  when  order  for  made,  36. 

Amount  for  which  bail  are  liable,  668. 

Costs  of  opposing,  664. 

Not  allowed  if  indemnified  by  defendant's  attorney,  663. 

Bail  bond. 

Condition  of,  36. 

Before  whom  taken,  35,  36  r. 

Exceptions  to,  may  be  taken,  although  plaintiff  has  taken  an  assign- 
ment, 660. 

Time  within  which  exceptions  to  be  taken,  666. 

Judgment  may  be  signed  by  plaintiff  on  bond  standing  as  security, 
660.  » 

Mistake  in  name-of  defendant,  effect  of,  659. 

Pending  rule  to  bring  in  the  body,  plaintiff  is  not  to  proceedon,  660. 

Proceedings,  when  stayed  on  payment  of  costs,  660. 

Sheriff  may  sue  on,  in  either  court,  659. 
ChaDge  of,  not  to  be  made  without  leave,  662. 


Of  opposing  allowance  of  bail,  664. 

In  actions  where  defendant  is  held  to  bail,  422,  425  and  notes. 
Of  former  notice  of  justification,  to  be.  paid  before  bail  justify  on 
a  subsequent  notice,  669. 
County  Court  actions. 

Practice  to  be  governed  by  that  of  Superior  Courts.  40. 
Recognizance  in,  may  be  entered  of  record  and  sci.  fa.  or  debt  lie 

on  it,  39. 
Surrender  of  defendant  in,  39. 
Declaration. 

Against  a  person  in  custody,  practice  as  to,  how  governed,  33. 
Must  be  served,  6S7. 
Time  for  delivering,  674. 
Definition  of,  34,  p. 

Discharge  of  bail,  when  judge  may  order,  and  exoneretur  to  be  entered,  38  a-. 
Discharge  of  defendant. 

Application  for,  not  to  be  ex  parte,  38,  y. 

Query,  if  in  Chambers,  38,  z. 
Defendant  not  to  be  discharged  because  described  by  wrong  name 
or  initials,  656. 
"        when  entitled  to  discharge  on  entering  common  appear- 
ance, 674. 


INDEX   OF  SUBJECTS.  Y81 

BAIL,  SPECIAL— (Continued.) 

Judge,  when  to  order,  by  -writ  of  supersedeas,  37. 
Rule  discharging  defendant  to  direct  a  supersedeas  to  issue,  673. 
Defendant  should  act  promptly  in  moving  for  rule,  673,  y. 
Justification  of  bail. 

Affidavit  of,  form,  664. 

Not  to  be  sworn  before  defendant's  attorney,  36,  t. 
When  deemed  insufficient,  667. 
Allowance  of,  not  to  be  allowed  if  bail  are  indemnified  by  defen- 
dant's attorney,  663. 
Costs  of,  664. 
Exception  to. 

Plaintiff  to  give  two  days'  notice  of,  666. 

Effect  of  failure  to  do  so,  666. 
To  be  made  in  twenty  days  if  no  affidavit  accompanies,  666. 
No  exception  to  be  allowed  afterwards,  666. 
Notice  of. 

Costs  of  former  notices  to  be  paid  before  bail  justify  under 

a  subsequent  notice,  669. 
Two  days'  notice  sufficient,  667. 
Practice  as  to  effecting,  before  judge  or  court,  36. 

Maybe  effected  before  commissioners  in  some  cases,  36,  s. 
Time  for  effecting. 

To  be  justified  within  four  days  after  exception,  36,  667. 
Transmission  of  bail-piece,  <fcc. 

"When  bail  is  taken  in  country,  and  the  justification  is  before 
the  court,  664. 
Notice  of. 

Effect  of,  as  to  costs.  664. 
Of  more  than  two  irregular,  662. 

Parties  first  named  in,  not  to  be  changed  without  leave,  662. 
Overholding  tenants,  practice  as  to  bail  in  actions  against,  564,  565. 
Perfecting,  definition  of,  35,  q. 

Proceedings,  when  to  be  taken  by  plaintiff  against  the  prisoner,  673. 
Putting  in. 

Definition  of,  35,  q. 
How  put  in,  35,  35  q. 

Plaintiff  may  declare  and  proceed  to  judgment  when  put  in,  35. 
When  it  maybe  put  in  if  sheriff  is  ruled  to  return  cepi  corpus,  661. 
When  it  may  be  put  in,  in  actions  commenced  by  writ  of  attach- 
ment, 485. 
In  such  cases,  practice  as  to  putting  in  to  be  as  if  commenced  by 

capias,  4S6. 
Proceedings  after  bail  is  put  in  in  such  cases,  486. 
Recognizance. 

Not  to  be  taken  by  attorney  for  either  party,  663. 

Effect  of  so  taking,  663. 
When  treated  as  a  nullity,  663. 
Sheriff. 

Attachment  to  issue  against,  for  disobedience  of  rule  to  bring  in 

the  body,  662. 
Kule  to  set  aside  attachment,  if  made  by  defendant,  to  be  on  affida- 
vit of  merits,  661. 
Further  affidavits  required  on  such  motion  if  made  by  sheriff,  661. 
Certificate  of,  on  surrender,  37. 
Duty  of  sheriff  as  to  surrender,  37. 
Fees  on  surrender,  3S. 
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BAIL,  SPECIAL— {Continued.) 

Rule  against,  to  bring  in  the  body,  may  issue  in  term  or  vacation,  662. 

"  "        to  return  writ,  may  issue  in  vacation,  676. 

When  rule  will  issue  against  him  after  he  has  left  his  office,  676. 
May  sue  on  bail  bond  in  either  Court,  659. 
May  take  bail  from  person  arrested,  S3. 
May  assign  bail  bond,  33. 
Stay  of  proceedings. 

On  notice  of,  rendering  principal,  terms  on  which  granted,  668. 
Pending  writ  of  error  or  appeal,  when  to  be  made,  669. 
Surrender. 

Bail  may  surrender  defendant  to  sheriff,  37. 
Certificate  of,  to  be  given  by  sheriff,  37. 

Fees  of  sheriff  for,  38. 
Duty  of  sheriff  as  to,  considered,  37,  w. 
Transfer  of  person  surrendered  in  different  county  from  his  own, 

terms  of,  39. 
To  sheriff  not  named  in  the  writ  not  to  require  change  of  venue,  38. 
When   bail  may  render  their  principal,  if  plaintiff  sues  on  the 

recognizance,  668. 
When  bail  is  rejected,  surrender  may  be  made  without  new  recog- 
nizance, 668. 
Writ  of  execution. 

To  fix,  may  issue  in  vacation,  378. 
Usually  a  ca.  sa.,  378,  s. 

See  Attachment — Capias,  Writ  of — Capias  ad  Satisfaciendum. 
In  actions  against  overholding  tenants,  562,  563. 
See  Ejectment — Overholding  Tenant. 

BAILEES  AND  AGENTS. 

Action  against. — See  Non-Assumpsit. 

BANKS  AND  INCORPORATED  COMPANIES—  See  Revivor,  Writ  of. 

BILL  OF  EXCEPTIONS. 

May  be  tendered  by  either  party  in  ejectment,  533,  m. 
See  Ejectment. 

BILLS  OF  EXCHANGE. 

In  actions  on  a  plea  of  denial,  must  specially  traverse  the  faet  of  drawing 

malting,  &c,  111,  h. 
See  Non-Assumpsit — Pleading. 

BURDEN  OF  PROOF. 

On  whom  it  lies,  219,  e. 
See  Evidence. 

CAPIAS,  WRIT  OF. 
Commencing  an  Action. 
Bail. 

May  be  taken  by  sheriff  for  party  arrested,  33. 

Practice  as  to,  treated,  34,  o/. 

County  judge  may  make  an  order  to  hold  to  bail,  33. 
Concurrent  writ  may  be  issued,  to  remain  in  force  while  original  does,  30. 
Copies. 

For  each  defendant  are  to  be  delivered  to  the  sheriff,  30. 

Or  to  the  coroner,  30  u. 
Date,  teste,  &c. 

To  be  same  as  for  writs  of  summons,  4. 

To  be  of  day  of  issue,  29. 
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CAPIAS,  WRIT  OF— {Continued.) 

Declaration  against  defendants  arrested  under,  -when  to  Be  made,  33. 
Direction  of,  may  be  to  any  sheriff  in  Ontario,  4. 
Discharge  from  arrest. 

Who  may  apply  for,  31. 

Application  may  be  to  a  different  judge  from  the  one-  that  issued 
*       the  order  for,  82.    . 

Application  for  irregularity  to  be  made  promptly,  31. 

Mode  of  proceeding,  31,  32. 
Duration. 

Of  concurrent  writs,  30.  , 

To  remain  in  force  when  writ  set  aside,  32,  /. 

Of  original  writ,  29. 
Endorsement  on. 

Of  name  and  residence  of  plaintiff's  attorney,  29. 

"   ,  "  of  plaintiff  in  person,  requisites  of,  29. 

Form  of  endorsement,  449,  450. 
English  writ  distinguished  from  writ  in  this  country,  4,  i. 
Issue  of. 

To  be  by  Process  Clerk  in  Toronto,  or  Deputy  Clerk  of  Crown  else- 
where, 5. 

Not  to  be  issued  except  for  money  demand  or  debt,  4,  j. 

To  be  from  each  court  alternately,  5. 
Plaintiff  or  his  attorney  may  order  defendant's  arrest  under,  31. 
Renewal  not  necessary,  but  new  writ  to  be  taken  out,  29. 
Service  of. 

Copy  to  be  served  immediately  after  arrest,  30  v,  31. 

To  be  served  within  two  months  from  date  only,  31. 

To  have  the  effect  of  the  service  of  a  writ  of  summons,  31. 
After.  Action  commenced. 
Costs  of,  40  I,  41. 
Form  of,  453. 

Concurrent  writs  may  be  obtained,  40. 
Date  of  execution  to  be  endorsed  on,  41. 
Practice  as  to  issue  of,  41,  n,  o,p. 
Proceedings  to  judgment  to  be  eaoried  on  without  regard  to  issue  of 

capias,  41. 

CAPIAS  AD  SATISFACIENDUM,  WRIT  OF. 

Debtor  may  be  discharged  on  the  written  authority  of  attorney,  379. 

As  to  attorney's  authority,  <fec,  379,  u. 
Discharge  should  not  be  granted  by  the  attorney  without  the  consent  of 
his  client,  379. 

Such  consent  should  be  in  writing,  380,  x. 

Not  to  be  granted  on  attorney's  authority  if  client  notifies  sheriff 
to  the  contrary,  379. 
New  writ  in  case  of  expiry,  mode  of  obtaining,  378. 
Renewal  of,  not  necessary,  378. 
Teste  of,  to  be  of  day  writ  issued,  377. 
Writ  of  execution  to  fix  bail  may  issue  in  vacation,  378. 
Usually  a  ca.  sa.,  378,  s. 
CARRIERS.— See  Not  Gctltt,  Plea  of. 

CASE 

When  the  verdict  in  an  action  of,  is  less  than  $S,  plaintiff  is  not  to  recover 

costs  unless  judge  certify,  587. 

Proviso  if  judge  do  not  certify,  587. 

See  Costs. 
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CASES,  SPECIAL.— See  Special  Casks. 

CAUSES  OF  ACTION  ARISING  OUT  OF  JURISDICTION. 

Application  for  order  to  proceed  in  actions  for,  materials  necessary  for,  44,  #. 

Procedure  considered,  43,  433  w. 

When  defendant  is  estopped  from  asserting,  43,  w. 

Joinder  of.— See  Joinder  of  Causes  of  Aotion.  j  * 

CERTIFICATES  OF  COSTS. 
Forms  of,  589. 
See  Costs. 

CERTIORARI  TO  REMOVE  CAUSES. 
County  Court  judge  may  grant,  608. 

His  order  for  may  be  reviewed,  <Ssc,  by  Superior  Court  judge,  608. 
Declaration  de  novo  is  not  necessary  in  cases  removed,  608. 
Superior  Court  judges  may  order  and  may  impose  terms,  608. 
When  causes  may  be  removed,  608. 

CHAMBERS. — See  Judge  in  Chambers — Judges'  Chambers. 

CHANGE  OF  ATTORNEY.— See  Attorney. 

CHANGE  OF  VENUE.— See  Venue. 

CHATTELS,  SPECIFIC  DELIVERY  OF. 

In  actions  for  detention,  return  of  the  specific  chattel  may  be  ordered,  406. 
In  what  actions  such  order  is  made,  406  g,  407  v. 

In  such  cases  defendant  has  not  the  option  of  paying  the  value  and  retain- 
ing the  chattels,  406. 
Hovs  enforced. 

Defendant's  goods  and  lands  may  be  distrained  until  he  return  the 
chattels,  406. 

Or  an  execution  may  issue  for  the  value  of  chattels,  406. 
At  the  same  time  with  the  order,  the  plaintiff  may  have  an 
execution  for  damages,  interest  and  costs,  406. 
CITIES. 

Certain  cities  to  be  united  to  counties  for  judiciarpurposeB,  59f. 

CITY  OF  TORONTO. 

United  to  County  of  York  for  certain  purposes,  603. 

CLERK  OF  ASSIZE.— See  Marshall. 

CLERK  OF  COUNTY  COURT. 

Fees  to,  in  cases  tried  in  Superior  Court,  596, 
See  County  Court. 

CLERK  OF  THE  CROWN. 

General  orders  as  to  his  jurisdiction  in  Chambers,  16S. 

CLERKS  AND  DEPUTY  CLERKS  OF  THE  CROWN. 
Appointments  before. 

Only  one  need  be  taken  out  for  the  same  matter,  694. 
Proceedings  on,  may  be  ex  parte  if  party  served  with,  do  not 
appear,  694. 
Business,  by  whom  only  to  be  transacted,  in  the  offices  of,  694. 
Sours. 

For  keeping  offices  of,  open,  694. 
Rule  repealed,  and  new  rule  substituted,  160. 
Interpretation,  of  words,  Clerks,  &a.,  448. 
Rolls  and  records. 

Forms  of,  to  be  settled  by  Clerks,  and  notice  of,  conspicuously  dis- 
played in  their  officeB,  695. 
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CLERKS  AND  DEPUTY  CLERKS  OF  THE  CROWN— (Continued.) 
Not  }a  accordance  with  the  notices,  not  to  be  received,  695. 
Transmission  of  papers  to  head  office  by  Deputy,  mode  of,  696. 
Set  Roils  and  Records. 

CLERK  OF  PROCESS. 

Duties  of,  as  to  issuing  writs. 

To  issue  attachments  against  absconding  debtors,  697. 

"         capias  to  commence  an  action  on  receiving  the  proper 

papers,  697. 
"        writ  of  summons  on  receiving  praecipe,  696. 
"        writs  to  commence  actions  alternately,  697. 
"        other  writs,  according  to  established  practice,  697. 
Duties  of,  as  to  delivery  of  papers,  on  which  Habeas  Corpus,  &c,  issued 

daily  to  Crown  offices,  759. 
Duties  of,  as  to  quarterly  return  of  writs  issued,  760. 
Foes  for  exemplifications,  698,  /. 
Hours  of  attendance  of,  698. 

Office  copies  of  papers,  on  payment  of  usual  fees,  to  be  granted,  698. 
Searches  which  are  proper  to  be  allowed  "by,  698. 

COGNOVIT. 

Affidavit  of  execution,  requisites  of,  638,  o. 
Attorney. 

For  defendant  must  be  present  to  explain  it  to  defendant,  636,  i. 
"Who  may  act  as  such  attorney,  637,  j. 
Duties  of  attorney,  637,  k. 
Books. 

Are  to  be  kept,  in  which  particulars  of  cognovit  are  entered,  343. 
To  be  open  to  inspection  on  payment  of  a  fee  of  twenty  cents,  344. 
Copy,  duly  sworn,,  must  be  filed  in  the  proper  office  within  one  month,  or 

cognovit  invalid,  343. 
Defeasance,  if  any,  to  which  cognovit  is  subject,  to  be  written  on  same 

paper  with  it,  639  w,  640  x. 
Mntry  of  final  judgment  on. 

How  leave  for,  is  obtained,  639,  r,  s,  t,  u. 
Entry  of,  in  Superior  Courts,  341. 
"       in  County  Courts,  343. 
Warrant  of  attorney  distinguished  from,  3-11,  h. 

COMMON  LAW  PROCEDURE  ACT. 
Acts  amending,  585,  587. 

Applies  to  personal  actions  removed  from  Inferior  Courts  by  certiorari,  1,  h. 
Courts  bound  to  follow  spirit  of,  1,  b. 
Discretion  of  Courts  under,  1,  4. 
Origin  of,  1,  6. 
Repealed, 

Section  252;  amendment,  591. 

271;  "  58v>. 

"       324;  "  5S7. 

"       328;  "  558. 

Short  title  by  which  it  may  be  cited,  1,  a. 

COMMISSIONERS  IN  OVERHOLDING  TENANT  CASES.— See  Ejectment 

COMPOUNDING   PENAL  ACTIONS.— Sec  General  Rules  ok  Court— Puxal 

Actions. 
COMPULSORY  REFERENCE. — See  Arbitration  axd  Award. 
50 
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COMPUTATION  OF  TIME. 
Cases  as  to,  704,  /. 
Clear  days,  how  reckoned,  703. 
County  Court,  Rules  as  to — See  County  Court. 

In  matters  under  C.  L.  P.  Act,  first  and  last  days  to  be  inclusive,  446,  a,  b. 
How  computed  when  last  day  falls  on  a  day  when  Crown  offices  are 
closed,  703. 

CONCESSION. 

No  rule  for,  required,  625. 

CONCURRENT  WRITS  OF  ATTACHMENT.— See  Attachment  of  Goods. 

"  "  CAPIAS.— See  Capias,  Weit  of. 

"  "  SUMMONS.—  See  Summons,  Win  of. 

CONFESSION  OF  ACTION  IN  EJECTMENT.— See  Ejkctment. 

CONFESSION  AND  AVOIDANCE. 

Matters  of,  to  be  pleaded  specially,  721,  728  y. 
See  Pleading. 

CONFESSION  OF  JUDGMENT.— See  Cognovit. 

CONSOLIDATION  OF  ACTIONS.— See  Husband  and  Wife. 

CONSTABLES. 

Appointment  of,  when  to  be  made,  595. 

CONTEMPT,  ATTACHMENT  FOR.— See  Attachment  for  Contempt. 

CONTINUANCES,  ENTRY  OF.— See  General  Rules  of  Court. 

CONTRACT. 

Matters  of  confession  and  avoidance  in  actions  on,  to  be  specially  pleaded, 

718  n,  7l9.o. 
•iSee  Pleading. 

CONVICTIONS  AND  FINES. 

Returns  of,  when  to  be  made,  596. 

CONVICTION  OF  WITNESS. 

How  proveable. — See  Evidence  at  Trial. 

COPIES  OF  PLEADINGS. 

How  certified. — See  Pleadings. 

CORONERS. 

Fees  for  returning  process,  <fcc,  to  be  same  as  for  sheriff,  701. 
Fee  for  summoning  juries  to  be  twenty  cents  each,  701. 
Poundage  to  be  same  as  for  sheriffs,  701. 
See  Sheriff. 

CORPORATION,  AGGREGATE. 

Service  of,  <fcc. — See  Summons,  Writ  of.  ' 

CORPORATIONS. 

In  suits  by  or  against,  no  ratepayer  or  employee  is  to  be  incompetent  bb 
witness,  598. 

But  may  be  challenged  as  jurors,  598. 

Except  when  corporation  is  a  county,  598. 
/SferEviDENOE  at  Trial. 

CORPORATION  SOLE. 

Service. — See  Summons,  Writ  of. 
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COSTS. 

Pbaotice  as  to. 

Abatement,  recovery  of  costs  for  not  proceeding  after,  198. 
Attorney's  costs. 

Table  of,  751. 

Lien  for,  not  to  be  prejudiced  by  set-off  of  costs  or  damages,  652. 
Bail. 

When  defendant  held  to  special  bail  may  recover  costs,  422.  b, 

423,  424,  e. 
Defendant  must  be  arrested  before  this  section  applies,  423,  c. 
Defendant  must  take  out  a  rule  for  such  costs,  423,  d. 
"When  such  rule  is  taken  out  plaintiff  is  not  to  issue   execution 

except  for  the  balance  over  such  costs,  426. 
Defendant  may  issue  execution  for  balance  when  in  his  favor,  425. 
Certificates  for  costs. 

Form  of,  480,  w. 
In  actions  of  trespass,  427,  431. 

In  actions  of  proper  competence  of  inferior  Court  brought  in  Supe- 
rior Court,  433,  588,  589. 
Clerk  of  issize,  fees  of,  696. 

Cognovit,  costs  of  declaration  on  signing  judgment  on,  700. 
Coroner. 

Fees  and  poundage  te  be  same  as  sheriffs',  701. 
Fees  for  summoning  each  juror  to  be  Is.,  701. 
'Counsel  fees. 

For  attendance  of  counsel  before  a  judge  in  Chambers  not  to  be 

allowed  unless  certified,  701. 
No  counsel  fee  to  be  taxed  en  a  rule  which  can  be  obtained  without 

filing  a  motion  paper  in  term,  700. 
Only  one  counsel  fee  to  be  allowed  between  party  and  party,  on 

one  argument,  699. 
Table  of  fees  allowable,  754. 

When  disbursements  for,  are  large,  affidavit  of  payment  of,  is  to 
accompany  bill  of  costs,  700. 
County  Court  or  Division  Court  costs,  when  only  allowed,  698. 
Day,  costs  of. 

When  party  giving  notice  of  trial  is  liable  for,  323. 
None  allowed  where  there  has  been  a  countermand,  323,./! 
14  Geo.  II.  ch.  17,  not  to  be  in  force  so  far  as  relates  to  judgment 
in  ease  of  non-suit,  323. 
^Demurrer,  costs  to  be  given  to  successful  party  on,  418. 
Division  Court. 

Bailiffs  and  clerks  of,  in  actions  against,  when  plaintiff  must  obtain 

a  certificate  for,  438. 
Where  action  is  of  proper  competency  no  privilege  to  be  allowed 

plaintiff,  652. 
See  Inferior  Court. 
Documents,  costs  of  proving. — See  Production  of  Documents. 
Ejectment. — See  Documents — Ejectment — Landlord  and  Tenant. 
indorsed  on  writ  of  summons. 

May  be  taxed  at  defendants  instance,  14. 

Costs  of  taxation  tobe  paid  by  plaintiff  if  one-sixth  is  disallowed,  14. 
English  practice  to  prevail  in  cases  not  provided  for  by  the  C.L.P.  Act,417. 
Examinations  and  inspection,  costs  of,  272. 
JSzecutors. 

When  liable  for,  to  defendant,  422. 

"  "  they  are  to  be  recovered  as-in  other  cases,  422. 

Wnen  relieved-from  paying  costs,  422. 


* 
788  INDEX   OF   SUBJECTS. 

COSTS— (Continued.) 

Garnishee  proceedings. 

Discretionary  with  judge,  405,  n. 

See  Garnishee  Proceedings.  ■■ 

General  rule  as  to  costs,  650. 
Issues  of  law  or  fact. 

Costs  of,  to  follow  finding  or  judgment,  142,  i,  143,  651. 
If  party  entitled  to  general  costs  of  the  cause  obtain  a  verdict  on 
a  material  issue,  he  is  entitled  to  Costs  of  trial,  652. 
Otherwise  not,  652. 
Inferior  Court. 

When  the  action  might  have  been  brought  in,  plaintiff  is  not  enti- 
tled to  Superior  Court  costs,  432,  437,  o,  588,  699,  760. 
This  applies  do  Replevin  suits,  433,  h,  433,  i. 

"When  judge  certifies  that  plaintiff  had  reasonable  ground  for  pro- 
ceeding in  higher  court   Superior  Court  costs  can  be  taxed, 
436,588. 
Judge  may  certify  to  prevent  defendant  deducting  costs,  436,  m. 
When  judge  certifies  the  case  proper  to  be  withdrawn  plaintiff  to 
recover  costs  of  court  in  which  the  action  is  brought,  433,  k,  434. 
When  judge  does  not  certify  plaintiff  to  recover  only  Inferior  Court 

costs,  437,  o.  589. 
When  plaintiff  is  liable  for  set-off  of  costs,  435. 
What  is  necessary  to  obtain  a  certificate,  434,  u. 
Judges  of  Superior  Courts. 

May  frame  rules  for  costs  of  County  Court,  418,  o,  439. 

"  "      for  fees  to  sheriffs  in  County  Courts,  439. 

May  amend  tariff  of  fees,  <Stc,  in  County  Court,  440.' 
May  in  such  work  associate  with  them   certain  County  Court 
judges,  440. 
Judgments,  actions  on. 

Application  for,  when  to  be  made,  426,  I. 
Rule  of  court  necessary  for,  425. 
Such  costs  not  usually  given,  426,  m. 
Judgment,  arrest  of,  or  non  obstante  veredicto. 

To-be  given  to  successful  party  as  to  the  defect  in  pleading,  420. 
Such  costs  may  be  set-off,  421. 
Judgment  by  default,  plea  pleaded  or  demurrer  joined. 

Costs  to  be  given  to  plaintiff  if  successful  on  sci.  fa.  or  writ  of 
revivor,  421. 
Law  Reform  Act,  costs  of  cases  brought  down  under,  601. 
Marshall,  fees  of,  696. 

Mileage,  affidavit  of,  required  on  taxation,  41S,  s,  700. 
Nolle  prosequi. 

If  entered  when  there  are  several  defendants,  each  is  entitled  to 

costs,  419. 
When  costs  are  apportioned,  419,  6. 

When  defendant  may  have  costs  as  to  part  of  declaration  only,  420. 
Judge  may  certify  to  deprive  one  of  several  defendants  of  costs,  419. 
See  Payment  into  Court. 
Pleadings,  costs  of,  when  there  are  several  on  same  ground  of  answer  or 

cause  of  action,  711. 
Hemanet. 

Costs  of.  to  be  costs  in  the  cause,  323,  g„ 

"        to  be  same  as  paid  on  withdrawal  of  record,  323,  h. 
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COSTS— (Continued.} 

Costs  of,  rule  for,  to  be  drawn  up  on  affidavit  without  notice  in 
court,  325. 

Form  of  rule,  325,  j. 

affidavit,  326,  i.  ■ 
Return  of  writ  by  sheriff,  costs  of  enforcing,  in  discretion  of  the  judge,  3ff8, 1: 
Scire  facias. 

Costs  in,  on  award  of  execution,  when  to  be  given,  421. 
Only  in  civil  cases,  421,  I, 
Sketch  of  law  and  practice  as  to,  generally,  416, I. 
Revision  of  taxation. — See  Costs,  Taxation  of. 
Several  suits  for  one  cause  of  action. 

Costs  of  one  and  disbursements  in  others  only  taxable,  43*7,  438  r. 
Exceptions,  437,  q. 

Provision  not  to  apply  to  interlocutory  costs,  438. 
Sheriff's  costs  under  attachments. — See  Attachments  of  Goods. 
Subpoena. 

Only  one  allowed,  unless  reasonable  cause  is  shown,  701. 
Fee  to  attorneys  on,  exclusive  of  mileage,  to  be  fifty  cents,  765. 
Taxation  of. 

Affidavits  of  increase,  what  they  must  contain,  701. 

Who  must  make  them,  701. 
Appointment  for,  only  one  necessary,  651. 

Half  an  hour's  graee  allowed  on,  651,  d. 
Attorney's  witness  fees  cannot  be  taxed  without  an  affidavit,  702. 
Copy  of  bills  of  costs  and  affidavit  of  increase  to  be  given  with 

notice,  651. 
English  Queen's  Bench  practice  to  govern  in  cases  not  provided 

for,  698. 
Notice  of,  when  unnecessary,  651. 

One  day's  notice  sufficient,  651. 
Principles  of,  discussed,  14,  i. 
Revision  of,  by  Deputy  Clerks,  taxation  may  be  had  on  two  days' 

notice,  438. 
Deputy  Clerk  may  be  ordered  to  pay  costs  of  revision,  439,  439  c. 
Trespass,  action  of. 

When  verdict  is  less  than  eight  dollars,  no  costs  are  to  be  given 
unless  judge  certifies,  427,  587. 

When  defendant  may  set  off  costs,  587. 
When  certificates  will  be  granted,  427  ,  427  r,  428  t. 

When  certificate  is  refused,  defendant  may  issue  execution 

for  balance,  431. 
Certain  trespasses  not  included,  431,  431  d. 
Writs,  costs  of,  to  remain  as  at  present  until  altered,  418. 

Tables  of.  .  .,-,,.„. 

In  Schedule  B,  to  be  used,  previous  tables  being  rescinded,  705,  g. 

Attorneys  costs. 

Affidavits,  754. 
Attendance,  754, 
Briefs,  754. 

Copies  and  service  of  notices,  753, 
"  "  pleadings,  753, 

"  "  writs,  751. 

Counsel  fees,  754.  v 

Defendants,  754. 
Drawing  pleadings,  752. 
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COSTS— ( Continued!. ) 

Ejectment,  753. 

Instructions,  752. 

Notices,  753. 

Subpoenas,  765.  "  ! 

Term  fees,  763. 

Writs,  75J.  .  . 
Clerks  of  Assize  and  Marshal. 

In  Chambers,  756.  .-.>.-. 

Of  Crown  and  Pleas  and  Deputies,  755. 

Of  ProcesB,  755. 
Commissioners,  758. 
Crier,  757. 
Jurors,  757. 
Sheriff. 

Civil  side,  756. 

Schedule  B,  757. 

In  replevin,  757. 
"Witnesses,  758. 

See  Costs  of  the  dat — Rule  to-  return  Writ — Security  for  Costs — 
Sheriff. 
COUNSEL.  -  -.,■.. 

Addresses  of.-^See  Addresses  of  Counsel. 

COUNSEL  FEES,— See  Costs. 

COUNTY  ACCOUNTS. 

Act  amending  Law  Reform  Act  as  to  auditing,  612. 

COUNTY  CENSUS.— See  Town  and  County  Census— Records. 

COUNTY  COURT  APPEAL.— See  Appeal  from  County  Court-. 

COUNTY  COURTS. 
Arbitration. 

Judge  to  have  same  powers  as  Superior  Court,  243. 

See  Arbitration. 
Attachment  of  goods. 

Proceedings  to  be  as  in  Superior  Court,  480. 

Who  may  grant,  479. 

See  Attachment  of  Goods. 
Certiorari. 

When  actions  removed  by,  not  necessary  to  declare  <fe  novo,  608. 

When  cases,  may  be  removed  by,  608. 

Costs  in  cases  tried  in  Superior  Court  not  to  be  increased,  59& 
Equity  jurisdiction. 

Repealed,  594. 

Provision  as  to  suits  pending,  594, 

Transferred  to  Court  of  Chancery,  594. 
Judge. 

Compulsory  reference  may  be  made  to,  210. 

Powers  and  duties  of,  under  order  of  reference,  211,  k. 

Power  of,  to  grant  interlocutory,  orders  in  Superior  Court  cases,  1 87. 
Garnishee  proceedings  in. — See  Garnishee  Proceedings. 
Judgment  debtor,  County  Court  judge  to  have  same  power  to  examine 

debtor  as  Superior  Court  judge,  390. 
New  trials,  setting  aside  verdicts>  &e.,  practice-  of  Superior  Court  to 
apply,  338. 

See  New  Trials. 
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COUNTY  COURTS— (Continued.) 

Record,  entry  of. — See  Record. 

Repeal  of  certain  enactments  respecting,  593. 

Rules  in  term. 

To  be  two  days  only  when  four  days  allowed  in  Superior  Court,  447. 

When  to  be  made  absolute,  417. 

"When  returnable,  447. 

One  half  the  time  given  in  Superior  Court  to  be  allowed  for,  447. 
Tariff  of  costs  may  be  framed  by  Superior  Court  Judge,  439,  440. 
Sittings. 

For  trial  of  issues,  when  to  be  held,  593. 

"Without  jury,  to  be  held  iu  April  and  October,  except  in  York,  607. 
Terms. 

Duration  of,  447,  f. 

When  to  be  held,'  593. 
Trial  of  actions  in  a  Superior  Court. 

Power  of  Judge  of  Assize  as  to,  606. 

When  made  a  remanet  it  may  be  tried  at  next  County  Court  or 
Assize,  606. 

Form  of  entry  of  remanet,  606. 

When  Superior  Court  judge's  decision  is  final,  607. 
Writs  of  error,  practice  as  to,  609. 
COURTS  OF  RECORD.— See  Seal. 

COVENANT. 

Action  on. 

Son  est  factum,  effect  of  plea  of,  720. 

Other  pleas  must  be  specially  pleaded,  720. 

See  Pleading. 
CRIME. — See  Evidence  at  Trial. 

CROWN. 

Power  as  to  venue. — See  Venue. 

CURIA  ADVISARE  VULT,  ENTRY  OF,  ON  RECORD-.— See  Gener-al  Rules 

of  Court. 
DAMAGES. — See  Assessment  of  Damaqes. 
DAY,  COSTS  OF.— See  Costs. 
DEATH  OF  ARBITRATOR.— See  Arbitration  and  Award. 

DEATH  OF  PARTIES  (Plaintiff  or  Defendant). 
Not  to  cause  action  to  abate,  187. 
Suggestion  of,  to  be  entered  on  record,  188. 
Practice  as  to  reviving,  188,  u,  <.. 
See  Revivor. 

DEBTOR,  ABSCONDING.— See  Absconding  Debtor. 

DEBTOR,  EXAMINATION  OF. — See  Examination  oe<  Judgment  Debtor. 

DEBTS    ATTACHMENT  OF. — See  Attachment  of  D«bts. 

DECLARATION. 

Causes  of  action. 

Several  may  be  joined  in,  96,  g. 

When  there  may  be  several  counts  on  tke-  same  cause  of  action, 
708,  709. 
Commencement  of. 

Form  of,  100. 

After  abatement  for  non-joinder,  102; 
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DECL  AR  ATION—  Coniin  veil. 
County  Court. 

Declaration  not  invalid  because  the  total  of  all  counts  exoeeds  the 
jurisdiction  of  the  court,  104,  o,  p. 
Conclusion  of,  form  of,  101,  a,  b. 
Defendant  may  traverse  part  or  whole  of,  129.  ' 
Filing. 

Must  be  filed  and  served  within  twelve  calendar  months,  97,  i,  f. 
From  return  of  writ,  9S,  k. 
Forms  of,  100,  101. 

On  contract,  455. 

For  wrongs  independent  of  contract,  455' 
Departure  from  forms  given,  effect  of,  102, 
Forms  only  intended  as  examples,  102,  m. 
Irregularities  in,  100,  r,  s,  t,  u. 
Long  vacation  not  to  count  for  time  to  plead,  99,  p. 
Notice  to  declare  peremptorily  sufficient  without  rule  or  order,  98,  l,m,  n, 

99.  o,  oo. 
Service  of,  may  be  made  in  any  county,  99. 
Prolixity  in,  should  be  avoided,  10S,  n. 
Time  for  declaring. 

Declaration  must  be  filed,  cfcc,  in  one  year,  97  i,  j,  98  k. 
Exceptions,  97,  h. 

Time  for  declaring,  96,  g. 
Not  to  be  filed  in  long  vacation,  99. 
Venue,  how  to  be  stated,  100. 
Vexatious  counts  may  be  struck  out,  96,  q. 

DEFAMATION.— See  Libel  and  Slander. 

DEFAULT,  JUDGMENT  BY.— See  Judgment  by  Default. 

DEFENCE  ARISING  AFTER  ACTION  BROUGHT. 
May  be  pleaded  with  defences  arising  before,  731. 

If  plaintiff  confesses  the  plea,  he  is  entitled  to  costs  up  to  time  of  plead- 
ing, 731. 

When  not  to  apply,  732. 
See  Pleading. 

DEFENDANTS. 

Entry  of  appearance  by. — See  Appearance. 
Death  of. — See  Revival  of  Judgment — Revivor. 

DELIVERY  OF  INTERROGATORIES.— See  Interrogatories. 

DEMAND,  PARTICULARS  OF.— See  Particulars  of  Demand. 

DEMAND  OF  PLEA. 

Notice  substituted  for,  112,  z. 
See  Pleading. 

DEMURRER. 
Books. 

What  parts  of  pleading  are  to  be  copied  in,  627. 
To  be  given  to  judges  four  days  before  the  argument,  627. 
Costs  to  be  given  the  successful  party,  418,  a.  . 
Defective,  may  be  amended,  166,/. 
Either  party  may  demur  for  defect  in  substance,  169. 
Frivolous  demurrers  may  be  set  aside,  166. 
Form  of,  165. 
Joinder  in,  form  of,  167. 
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DEMURRER— ( Continued.) 

Judgment  on,  to  be  given  according  to  very  right,  167. 
Marginal  statements  considered,  165,  d. 

Imperfect,  165. 
Notice  of  exception,  when  to  be  given,  626. 
Notice. 

To  join  in  demurrer  to  be  in  four  days,  624,  y. 

May  be  delivered  separately  or  endorsed  on  demurrer   625 
_  Effect  of  default,  625. 
Pleading  and  demurring  together. — See  Pleading. 
Principles  of  demurring  considered,  159,  y. 
Setting  down  for  argument,  625. 
Special  objections  formerly  taken  i>y,  not  to  be  regarded,  167. 

See  Pleading. 

DEPOSITIONS. 

Taken  under  order  of  a  judge  or  commission  to  be  returned  to  clerk  of 

Crown  and  Pleas  in  which  cause  is  pending,  643. 
See  Examination,  &a. 

DEPUTY  CLERKS. 

Duties  of,  as  to  transmission  of  records,  331. 
"       delivery  up  of  exhibits,  333,  o. 
"  "     '        "    records,  333. 

"        clerks  and  deputy  clerks  of  crown. — See  Costs— Records. 
DESCENT  CAST.— See  Ejectment. 

DETAINING  GOODS. 

Action  for. — See  Non  Detinet,  Plea  of. 

DILATORY  PLEAS.— See  Pleading. 

DISBURSEMENTS. 

Affidavit  of,  required  on  taxation,  700. 
See  Costs. 

DISCHARGE  FROM  ARREST.— See  Capias,  "VVeit  of. 

DISCONTINUANCE.      , 

Defendant's  consent  not  necessary  to,  634. 
Rule  to  contain  undertaking  to  pay  costs,  634. 

If  such  costs  are  not  paid  in  four  months  after  taxation  defendant 
may  sign  judgment  of  nonpros.,  635. 
See  Ejectment — General  Rules  of  Court. 

DISCOVERY  OF  DOCUMENTS. 
Interrogatories  for. 

Application  for,  what  must  be  shown  on,  259,  w,  261,  o,  268,  x. 
Should  be  made  on  affidavit,  268. 
Must  be  founded  on  merits, -268,  z. 
"When  affidavit  may  be  dispensed  with,  268. 
When  affidavit  of  third  party  may  be  used,  262,  s. 
Corporation,  officer  of,  may  be  ordered  to  state  on  oath  the  docu- 
ments in  his  possession,  262. 
Examination  of  parties  and  witnesses  as  to,  269,  270,  271. 
Interrogatories. 

Delivery  of,  263,  264,  p. 
How  to  be  answered,  266,  r. 

Refusal  to  answer  what  is  sufficient  cause  for,  266,  s. 
Party  refusing  is  guilty  of  contempt,  267. 
When  attachment  will  be  granted  for,  267,  t. 
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DISCOVERT  OF  DOCUMENTS— (Continued.) 

Right  to  deliver  where  discovery  could  not  be  obtained  in 

Equity,  264,  q. 
Should  be  verified  by  affidavit,  264,  o. 
To  be  answered  in  ten  days,  265. 
Time  for  delivery,  26S,  o. 
See  Interrogatories. 

DISCREDITING  WITNESSES.— See  Evidence  at  Trial. 

DISTRIBUTIVE  PLEAS.— Sec  Pleading. 

DIVISION  COURT — See  Attachments  of  Goods — Costs. 

DOCUMENTS. 

Admission  of. — See  Admission  of  Documents. 
Discovery  of. — See  Discovery  of  Documents. 
Inspection  of. — See  Inspection  of  Documents. 
Proof  of. — See  Evidence  at  Trial. 

DOWER,  ACTION  OF. 

Form  of  writ  of  assignment  of,  76 1. 

Not  to  be  commenced  by  writ  of  summons  (see  however  Dower  Act  of 

1868),  2,  e. 
Writ  of  dower  under  nihil  Jiabet  abolished,  2,  c. 

DURATION  OF  WRITS.  —  See  Attachment,  Writ  of  —  Capias,  Writ  of— 
Ejectment,  Writ  of — Execution,  Writ  of — Summons,  Writ  of. 

DUTIES  OF  ARBITRATOR.— See  Arbitration  and  Award. 

EJECTMENT. 
Action  of. 

Commencement  to  be  by  writ,  507. 
Definition  of,  506,  a. 
Who  may  maintain  the  action,  607,  d. 
"       "     defend  the  action,  508,  e. 

Appearance. 

May  be  entered  within  the  time  limited,  517,  m,  n. 

Notice  of  title  to  be  filed  with,  517. 

To  be  entitled  in  the  office  from  which  the  writ  issued,  520. 

By  landlord,  518  o,  521  u. 

By  person  not  named  in  the  writ,  how  allowed,  618. 

Application  by,  to  be  on  affidavit,  518. 

Nutice  of  such  appearance  must  be  served,  520,  }. 

Party  so  applying  must  show  that  he  is  in  possession,  519. 
By  person  not  in  possession  may  be  struck  out,  524. 

Confession  of  action. 

By  one  of  several  defendants,  548. 

How  defendant  may  confess,  547. 

Judgment  on  confession,  547,  r. 
Costs,  plaintiff  to  have  costs  if  defendant  fails  to  appear  at  the  trial,  671. 
Defence,  practice  as  to  limiting,  522,  523. 
Descent  cast,  since  1834,  not  to  bar  toll  or  defeat  any  right  of  entry,  582,  k. 

Description. 

May  be  amended  on  an  application  for  better  particulars  of,  624,  q. 

If  not  reasonably  certain,  not  to  nullify  the  writ,  528,  e,f. 
Discontinuance. 

After  notice  of,  defendant  may  sign  judgment  for  costs,  546  e. 

By  one  of  several  claimants,  546. ' 
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EJECTMENT— ( Continued.) 

May  be  made  on  notice,  546. 
When  it  may  be  made,  545,  c. 
Enrolling  proceedings  in. 

Before  judgment,  not  necessary,  548,  549,/. 
Proceedings  in  lieu  of,  549,  g. 

to  be  enrolled  in  case  of  appeal  or  evidence,  549,  h. 
Execution. 

For  costs  or  possession,  may  be  in  one  or  two  writs,  536,  J. 
Plaintiff  may  elect  to  have  one  or  two  writs,  536. 
Formal  defects  in  plaintiff's  title,  when  aided,  521. 
Issue. 

Issue  Book,  not  necessary  to  attach  notice  of  letter  to,  526. 
Forms  of,  for  whole  (No,  3)  part  (No.  4),  583. 
To  be  made  up  without  pleadings,  625. 

How  to  be  made  up,  525,  q. 
To  direct  sheriff  to  summon  a  jury,  526. 
Joint  tenants  and  tenants  in  common. 

Notice  to  be  given  in  actions  by  or  against,  537,  z. 
Affidavits  to  be  filed  with,  537. 
Entry  of  rule  on,  531. 

How  parties  are  entitled  according  to  finding,  538. 
Time  within  which  notice  is  to  be  given,  537. 
Judgment. 

Effect  of,  549,  j. 

Execution,  on  finding  for  defendant,  to  be  entered  as  for  claimant, 

635,  w. 
For  claimant,  effect  of,  536,  b. 
Forms  of. 

By  default  for  -part  of  land,  583. 
"        "        whole  lands,  682. 
•'        of  bail,  584. 
In  case  of  discontinuance,  583. 
For  claimant  not  proceeding  to  trial,  584. 
On  confession,  584. 
Time  to  be  limited  for  entry  of,  by  judge,  536,  r. 

Not  to  exceed  fifth  day  of  succeeding  term,  535,  s. 
If  no  time  is  limited  to  be  fifth  day  of  succeeding  term.  535. 
By  Default. 

When  it  may  be  signed  for  whole  land  or  part,  undefended 

for,  524,  I,  m,  525,  n. 
When  service  is  not  personal,  order  is  required  for,  670. 
When  service  is  personal  what  must  be  filed  on,  670. 
Jurisdiction  of  court  as  to  proceedings  in,  to  be  same  as  under  old  act, 

580.  t,  v. 
Landlord. 

Appearance  by,  518,  o. 

"  to  state  that  he  appears  as  landlord,  521,  u. 

Notice  of,  must  be  given,  520,  q. 
Other  remedies  of,  not  affected  by,  573. 
What  defences  may  be  set  up  by,  521,  «. 
When  helnay  bring  ejectment  in  County  Court,  673,  ^>. 
Limiting  defence. 

Defence  may  be  limited  to  part  of  the  property  claimed,  622,  vs. 

Part  claimed  must  be  described  with  reasonable  certainty,  522, 
Notice,  form  of,  522,  y. 

to  be  served  in  four  days  after  appearance,  522,  623,  t. 
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EJECTMENT— ( Continued. ) 

Service  of,  when  there  is  no  attorney,  523. 

Mesne  profits. 

When  proof  of,  may  be  offered,  565. 

When  judgment  for.  may  be  signed,  566. 
See  Hesse  Profits. 

Nonsuit. 

Defendant  to  be  entitled  to  costs  of,  532  h,  732. 
To  be  entered  if  defendant  appear  and  plaintiff  do  not,  532. 
Notice  of  appearance  by  party  not  named  in  the  writ  must  be  served,  520,  q. 
Notice  of  plaintiff's  claim. 

What  it  is  to  contain,  511,  b,  512,  c. 

Not  to  contain  more  than  one  mode  of  title  without  leave  of  a 

judge,  512,  e. 
Not  to  contain  particulars  of  deeds  claimed  under,  <fec,  unless  by 

judge's  order,  513,  g. 
Plaintiff  is  to  be  confined  at  trial  to  proof  of  the  title  set  up  in  his 
notice,  513. 
Notice  of  defendant's  title. 

Notice  of,  and  denying  plaintiff's  title,  to  be  filed  with  appearance, 
517,  517,  n. 
Defendant  to  be  bound  by  his  notioe  as.  plaintiff  by  his,  517. 
Overholding  tenants. 

Bail,  application  for,  to  be  by  rule  or  summons,  664. 

What  must  be  shown  on,  by  landlord,  563,  I,  m,  «. 
Condition  of,  to  be  for  payment  of  costs  and  damages,  564. 
Form  of  bail  piece  and  acknowlegment,  565. 
Enlargement  of  time  to  find  bail,  how  obtained,  565,  t. 
If  not  obtained,  and  bail  not  put  in  in  time,  judgment  may  be 

signed,  565,  c. 
Tenant  may  be  required  by  notice  to  find,  562,  h. 
Commissioner.  —  Jndge  or  court  may  order  a  writ  appointing 
a  commissioner,  570. 

Duties  of  jury  and  witnesses  on  inquisition  before  to  be 

sworn,  671. 
To  issue  precept  to  sheriff  to  summon  a  jury,  570. 
Verdict  to  be  in  writing,  671,  s. 

Writ  and  evidence  taken  by,  to  be  returned  when  the  inqui- 
sition is  completed  to  clerk  of  Crown  and  Pleas  at  Toronto,. 
571. 
Demand  of  possession  must 'be 'made,  571. 

Form  of,  562,  e. 
Execution  may  be  ordered  in  six  days  after  verdict  in  some  cases, 

961,  v. 
Inquisition,  notice  of  holding,  to  be  served  three  days  before  the 

inquisition  is  held,  570. 
Issue. — What  issue  is  to  be  tried  by  jury,  570- 
Possession,  when  landlord  may  be  placed  in,  671. 

Precept  to  place  landlord  in  possession  may  be  set  aside,  572. 

Time  for  moving  against,  572. 
Tenant  to  be  restored  if  precept  set  aside,  572. 
Rules  to  regulate  proceedings  against,  may  be  made  by  judges,  572,j. 
Summary  remedy  against,  568, 

Application  to  be  on  affidavit  and  to  be  made  in  vacation,  569. 

What  must  be  shown  on,  669,  h- 

Judge  or  court  may  order  writ  to  issue,  569. 

To  what  tenancy  this  applies,  568/,  669  g. 
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EJECTM  EST—  (Continued.) 

Witnesses  on  inquisition  to  be  subject  to  penalty  for  false  swearing, 
573,  u. 
May  be  committed  for  non-atteudauce,  573. 
Particulars  of  claim  or  defense  to  be  annexed  to  record  by  claimant,  529, ii. 
Person  not  named  in  writ  obtaining  leave  to  appear  to  give  notice  of 

appearance,  671. 
Recognizance  to  be  taken  as  in  bail  in  Superior  Courts,  568. 

Limitation  of  action  upon,  5(58. 
Eights  of  persons  saved  whose  right  of  entry  had  been  taken  away  1st 

January,  1836,  5S1,  h. 
Security  for  costs,  578. 

Special  cases,  on  consent  and  by  leave,  maybe  had  as  in  other  actions,  528. 
Special  verdict. 

May  be  rendered  by  jury  in  ejectment,  532,  I. 
Bill  of  exceptions  may  be  tendered  to,  532,  m. 
Stay  of  proceedings 

In  action  by  landlord,  when  rent  is  paid,  559. 
When  application  must  be  made,  5ii0,  s.  t. 
Tenant. 

Penalty  for  not  informing  his  landlord  of  service  or  issue  of  writ, 

551,  552,  q,  r,  $. 
Notice  by  tenant,  form  of,  551,  p. 
dried  in. 

Jury  may  find  verdict  for  claimant  in  spite  of  formal  defect  in  title, 

527,  e. 
Plaintiff  may  recover  without  proof  of  title  in  certain  events,  532. 
To  proceed  as  in  other  actions,  it'  no  special  case  is  agreed  on,  529,  n,. 
When,  defendant  may  give  notice  to  proceed  to,  54-6. 

"  "  may  sign  judgment  for  not  proceeding  to,  547. 

When  the  judge  may  direct  the  jury  to  find  for  claimant,  notwith- 
standing defect  in  title,  527,  528,  d. 

Verdict  in  such  case,  how  to  be  endorsed,  52S. 
Such  verdict  not  to  be  evidence  in  action  for  mesne  profits, , 
528. 
What  question  is  to  be  tried,  529,  p. 
Venice,  change  of. 

Form  of  summons,  531,  e. 

"  suggestion,  531,  /. 

Practice  as  to,  531,  6,  d. 
To  be  suggested  on  the  roll,  531. 
Verdict. 

Form  of  entry  of,  530  q,  5S3. 

To  be  according'  to  the  fact  when  title  that  existed  when  wrii issued 
has  ceased  to  exist  at  trial,  530  t,  u. 

In  such  case  claimant  to  have  judgment  for  costs,  530,  u. 
Vexations  defences. 

Form  of  notice  when  defendants  are  mere  intruders,  527. 
How  to  be  prevented,  520,  u. 
Writ  of. 

Not  abolished,  2,  c. 
Certain  old  writs  abolished,  580. 

Contents  of. — To  contain  names  of  all  persons  in  whom  title  is  alleged 
to  be,  508,  h. 

To  command  defendants  to  appear  in  sixteen  days,  510,  k,  I. 
To  contain  notice  that  in  default  judgment  will  be  signed, 
<tc„  510,  m. 
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EJECTMENT— (Continued.) 

Description  of  property  in,  to  be  reasonably  certain,  508. 
Direction  of,  to  be  to  persons  in  actual  possession,  607,  I. 
Duration  of,  to  remain  in  force  three  months,  510,  q. 
Endorsements. — Name  and  abode  of  attorney,  <fcc,  to  be  endorsed 
on,  511. 

Or  of  party  if  not  issued  by  attorney,  511. 
Other  endorsements  to  be  made,  as  in  personal  actions,  511. 
Form  of,  582. 

"  to  be  closely  followed,  510,  r. 
Infants,  how  to  be  sued  out  by,  507,  c. 
Issue  of,  to  be  from  officer  of  county  where  lands  lie,  510,  p. 

Proceedings  to  ascertain  whether  the  issue  is  by  authority 
to  be  had  as  in  personal  actions,  5ll . 
Notice  of  plaintiff's  title  is  to  be  attached  to,  and  to  every  copy  of 

it,  511,  b. 
Property  claimed  in, is  to  be  described  with  reasonable  certainty,508. 
Service  of,  to  be  served  as  declaration  in  old  practice,  513,  i. 
Or  as  a  judge  may  direct,  514. 
On  companies,  516,  i. 
Personal  serviee,  what  is,  514,  i. 
Substitutional  service  on  daughter  or  other  member  of  the  family, 
515,  i. 

On  servant,  agent,  clerk  or  employee,  615,  i. 

On  wife  of  defendant,  514,  i. 

When  there  is  no  precedent  to  be  provided  for  by  judge's 

order,  616,  i. 
Where  there  are  several  defendants,  615. 
Where  possession  is  vacant,  516,  k. 
Teste  of,  510. 
See  Landlord  and  Tenant — Mortgagee, — Revivor — Security  for  Costs. 

EMBARRASSING  PLEADINGS.— See  Pleadings. 

ENDORSEMENTS  ON  WRITS.— See  Attachment,  Writ  of— Capias,  Writ 
of — Summons,  Writ  of. 

ENFORCING  AWARD.— See  Arbitration  and  Award, 

ENLARGING  REFERENCE.— See  Arbitration  and  Award. 

ENQUIRY,  WRIT  OF.— See  Writ  of  Enquiry— Sheriff. 

ENROLLING  PROCEEDINGS  IN  EJECTMENT.— See  Ejectment. 

ENTITLING  PROCEEDINGS.— See  Pleadings. 

ENTRY  OF  APPEARANCE.— See  Appearance. 

ENTRY  OF  JUDGMENT.— See  Judgment,. Entry  of. 

ENTRY  OF  RECORD  AT  NISI  PRIUS.— Sec  Record*. 

ENTRY  OF  VEItr-ICT.— See  Verdict. 

EQUITABLE  DEFENCES. 

Judgment  on,  pleadable  in  bar  or  estoppel  atlawor  in  equity,  586. 

EQUITY  JURISDICTION. 

In  County  Court,  repealed,  -594. 
Transferred  to  Court  of  Chancery,  694. 
See  County  Court. 

EQUITABLE  PLEADINGS.— See  Pleadings. 
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ERROR,  "WRIT  OF.— See  Weit  of  Error. 
ESCAPE,  ACTION  FOR.— See  Not  Guiltt. 

EVIDENCE. 
At  the  Trial. 

Burden  of  proof,  on  whom  it  lies,  291,  c. 
Cross-examination  of  witnesses  at  trial. 

When  witness  may  be  examined  as  to  previous  statements  reduced 

to  writing,  without  being  shown  the  writing,  296,  295,  /. 
The  writing  must  be  shown  if  it  is  intended  to  contradict  him,  296. 
The  judge  may  require  production  of  such  writing,  296. 
Conviction. 

How  previous  conviction  of  witness  may  be  proved,  297. 
Fee  to  clerk  for  certificate  of  conviction,  298, 
What  certificate  should  contain,  298, r. 
Evidence  of,  besides  certificate,  298,  u. 
Corporation,  employees  of,  not  incompetent  to  give  evidence,  598. 
Counsel,  right  of,  to  sum  up,  294. 
Crime,  witness  not  to  be  excluded  for,  297,  p. 
Discrediting  witness. 

A  party  eannot  impeach  hi3  own  witness  by  general  evidence  of 

bad  conduct,  302,  i. 
When  adverse  witness  may  be  contradicted,  303. 
When  contradictory  statements  may  be  proved  against,  303. 
What  is  an  adverse  witness,  303,  j,  k. 

When  witness  may  be  contradicted,  and  practice  as  to,  304  m,  306  r,  u. 
Documents,  proof  of 

How  documents  may  be  proved  when  attesting  witness  is  not  needed, 

298,  299. 
When  attestation  of  documents  is  necessary,  302,  g. 
When  comparison  of  handwriting  is  allowed,  300,  301,  e,  f. 
When  submitted  to  the  jury,  302,  g. 
Intention  to  adduce,  when  it  must  be  manifested,  290,  d. 
See  Admission  of  Documents — Witnesses. 

EXAMINATION  OF  JUDGMENT  DEBTOR. 
Conduct  of,  390. 

Corporation  officers,  examination  of,  not  allowable  under  287th  sec,  389, ». 
County  Court  judges,  powers  as  to,  in  County  Court  cases,  390. 
Documents  may  be  ordered  to  be  produced  on,  389. 
When  application  may  be  made  for,  389. 
What  should  be  shown  on,  389,  t. 
To  whom  application  to  be  made,  389. 
To  be  as  to  debts  owing  to  debtor,  389. 

EXAMINATION  OF  PARTIES  OR  WITNESSES.  —  See  Interrogatories  — 
Motions  on  Affidavits. 

EXECUTION. 

Completion  of,  372,  v. 

Direction  of,  to  be  to  any  sheriff,  354.' 

Discharge  of  debtor,  payment  to  sheriff  to  discharge  debtor  to  extent  of 

payment,  368. 
Division  Court. 

Not  to  issae  in,  in  actions  within  the  competence  of,  on  judgments 

of  less  than  forty  dollars,  358. 
Mode  of  issuing  on  judgments  over  forty  dollars,  358,  e. 
Dower  writ  of  assignment  of,  included  in  writs  of,  355,  I. 
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EXECUTION— ( Continued.) 

Duration  of  writs  of,  353. 

Effect  of,  not  changed  by  31  Vic.  cap.  25,  592. 

Endorsement  on  writ  of,  653. 

"What  it  should  contain,  653,  v. 
When  not  sued  out  by  an  attorney,  654. 
Exemption  from  seizure,  what  goods  are  included,  360. 

Goods,  sale  of,  under. 

To  be  advertised,  360. 

Effect  of  want  of  proper  advertisement,  360,  I. 

Eight  days'  notice  of  sale  to  be  given,  360. 

Inventory  of,  to  be  made  out,  360. 
Immediate  execution. 

Costs  of  taxation  on,  347,  *. 

"When  to  be  ordered,  346,  v. 

When  judge  of  County  Court  may  order,  346,  w. 

What  affidavits  are  required  in  support  of,  347,  x. 

Against  overholding  tenants. — See  Ejectment. 
Incipient  step  of  an  execution,  what  is,  371,  t. 

Issue  of. 

'Cases  collected  as  to,  351,  352,  353,  354,  c. 
Where  to  be  issued  from,  351. 

When  necessary  to  sue  out,  iu  particular  county,  to  change  bail,  355. 
Of  writ  of  lands  and  goods,  may  be  simultaneous,  358,  591. 
When  fi.  fa.  goods  may  issue,  653. 
lands         "  653. 

Prcec'pe  to  be  filed  on  issuing,  633. 
Lands,  sale  of,  under. 

.  Advertisement  of,  to  be  published  six  months  in  Gazette,  370. 
And  in  a  paper  in  the  county  where  the  land  lies,  871. 
What  it  must  specify,  371,  q. 
Not  to  take  place  until  fi.  fa.  goods  is  returned  nulla  bona,  592. 
Nulla  bona  not  to  be  returned  until  goods  are  exhausted,  592. 
Not  to  be  exposed  for  sale  until  twelve  months  after  writ  was  deli- 
vered to  sheriff,  359,  592. 
What  estates  may  be  sold  under,  358,  q. 
"     lands        "  "         "       359,  A. 

Money  and  securities,  sheriff's  duties,  &c,  as  to  seizing,  367. 
Mortgagor. 

i-Iis  interest  in  lands  may  be  sold  under,  363. 

Construction  of  word  "mortgagor,"  in  257th  section,  363,  d. 

Effect  of  such  sale,  363. 

Liability  and  duties  of  purchaser,  364. 

Effect  of  purchase  by  mortgagee,  365,  k. 

Effectof  mortgagee  enforcing  payment  of  mortgage  after  such  sale,365 

His  interest  in  goods  may  be  sold,  effect  of,  366. 

Ilij  discharge  of  mortgage,  certificate  of,  364. 

Who  is  to  discharge  in  case  of  death  of  mortgagee,  364,  h. 
Payment  to  sheriff. 

To  discharge  debts  to  amount  of  payment,  368. 

Sheriff  to  pay  over  to  execution  creditor  moneys  received  until 

debt  is  paid,  368. 
If  any  Burplus,  it  is  to  be  paid  to  execution  debtor,  368. 
Priority  of. 

As  between  Division,  Superior  and  County  Courts,  369. 
Practice  as  to,  369,  370.  . 
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EXECUTION—  {Continued.)   • 

Warrant  of  execution  in  Division  Court  binds  goods  onlv  from  time 
of  levy,  369,  I. 
Properly. 

What  is  seizable  under,  844.  n. 

Judge  may  order  immediate  sale  of,  347. 
Renewal  of. 

To  be  during  continuance,  356. 

Memorandum  of,  to  be  made  in  margin  of  writ  bv  proper  clerk  357  o 

Effect  of  renewal,  357.  ' 

Writ  may  be  renewed  more  than  once,  857,  u. 

Production  of  writ  to  be  evidence  of,  358. 
Sheriff. 

Not  bound  to  sue  on  securities  unless  indemnified,  369. 

Expenses  of  bond  of  indemnity  to  be  deducted  from  amount  real- 
ized, 369. 

Effect  of  sheriff  leaving  office  before  execution  completed,  373,  6. 

When  sheriff  dies  during  pendency  of  writ  against  lands,  873  c. 
Stock  in  Banks  and  Corporations. 

How  seized  and  sold,  361,  361  r. 

When  seized  and  sold,  to  be  transferred  by  proper  officer  to  pur- 
chaser, 362 

Purchaser,  after  transfer,  to  be  entitled  to  all  dividends,  &c,  362. 

Mode  of  transfer  of  stock  sold,  362,  t,  u. 
Teste  of  writ,  654. 

Bay  of  teste  inclusive  in  computing  duration  of,  355,  m. 
Writ  of,  to  fix  bail. — See  Bail — Capias  ad  sat. 
See  Attachment  of  Goods — Ejectment — Revival  of  Judgments. 
EXECUTORS. 

Proceedings  as  to  assets  in  futuro  to  be  in  nature  of  writ  of  revivor,  414,  w. 
See  Costs. 

EXHIBITS. 

Not  to  be  delivered  out  of  court  except  on  judge's  order,  333. 
EXONORETUR. 

Practice  as  to  entry  of,  on  bail-piece,  38. 

See  Bail. 

EXPRESS  COLOUR.  , 

In  pleading,  abolished,  113. 
See  Pleading. 

FALSE  IMPRISONMENT. 

Payment  into  court  not  allowed,  119. 
Exceptions,  119,  m. 

See  Pleading. 

FEMALE  PLAINTIFF  OR  DEFENDANT.— See  Revtvoe. 

FEMME  SOLE  AND  COVERT.— See  Revtvok. 

FINAL  JUDGEMENT. — See  Cognovit— Judgment. 

FOLIO  to  mean  100  words,  703. 

FOREIGNER— See  Alien— Absentee— Summons,  Whit  op. 

FORM. 

Affidavit. 

Of  justification  of  bail,  664. 

On  motion  to  refer  assessment  of  damages  to  clerk  of  court  216  m- 
Of  service  of  notice  to  admit,  282,/.  '      ' 

51 
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FORM— (Continued.) 
Appearance,  60. 

Averment  in  declaration  in  an  action  by  sheriff  for  debts  due  an  abscond- 
ing debtor,  501. 
Bail-piece    and    acknowledgment   in   proceedings  against   overholding 

tenants,  665,  w. 
Capias. 

And  of  endorsements,  449,  450. 
After  action  commenced,  40, 1. 
Ad  satisfaciendum  on  rules^or  payment  of  costs,  744. 
On  rule  for  payment  of  money,  748. 
On  rule  for  payment  of  money  and  costs,  743. 
On  judgment  for  plaintiff,  743. 
Commencement  and  conclusion  of  declaration,  100,  101,  a,  b. 


Certificate  of,  430,  w,  589. 
Tables  of,  752  to  758. 
Debt  attachment  book  under  sec,  199  C.  L.  P.  Act,  750. 
Declaration. 

On  contract,  455. 

Wrongs  independent  of  contract,  465. 
Commencement  of,  100. 
Conclusion  of,  101,  a,  b. 
Demand  in  proceedings  against  overholding  tenants,  562,  e. 
Demurrer. 

Of  entry  after  judgment  by  default  on  demurrer,  when  damages 
are  to  be  assessed  by  County  Court  judge,  738. 
„      Of  joinder  in,  167. 
Dower,  of  writ  of  assignment  of,  761. 

Endorsements  on  writ  of  summons  of  plaintiff's  claim,  <fcc,  13,  451,  452. 
M.fa. 

On  judgment  for  plaintiff  in  assumpsit,  742. 
in  debt,  742. 
"  "  .  against  lands,  742. 

Against  garnishee,  when  defendant  has  appeared,  745. 
*  "  "  "  "         has  not  appeared,  745. 

On  rule  for  costs  only,  743. 
"        "    money  and  costs,  743. 

"        "    costs  under  summary  rule,  under  84th  section,  742. 
Garnishee. 

Of  M.  fa.  where  debt  is  not  disputed  or  garnishee  does  not 

appear,  745. 
Of  Ca.  sa.  in  above  case,  746. 

Of  writ  against  garnishee  to  show  cause  why  execution  should  not 
issue  for  debt  disputed  by  him,  746. 
Ca.  sa.  therein,  748. 

Declaration  thereto,  747.  • 

Endorsement  on  above  writ,  746. 
M.  fa.  thereon,  747. 
Issue  thereon,  747. 
Judgment  for  plaintiff,  747. 
Plea,  747. 
Postea,  747. 

Endorsement  of,  on  writ  of  summons,  when  an  iujunction  is  claimed, 
749. 
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FORM—  {Continued.) 


In  general,  733. 

"When  ordered  to  be  tried  by  County  Court  judge,  736. 

When  there  are  issues  of  fact  and  law,  739. 

In  ejectment,  for  whole  (No.  4),  part  (No.  3),  683. 
Joinder. 

Of  issue,  132. 

Parties,  consent  to  add  parties  at  trial,  621,  /. 
Judgment. 

By  default  of  appearance,  454. 

On  confession  in  ejectment,  584. 

For  defendant  on  plea  of  set-off,  736. 

By  default  in  ejectment  for  whole  lands,  582. 
"  for  part  of  lands,  583. 

"  in  claimant  not  going  to  trial  in  ejectment,  584. 

"  of  bail  in  ejectment,  584. 

For  issue  of  mandamus  after  verdict,  74g. 

On  reference  to  an  arbitrator,  741. 

On  special  case  under  85th  section,  736. 

On  summary  decision  under  84th  section,  741. 

On  a  verdict  for  plaintiff,  748. 
New  assignment,  458. 
Nisi  Prius  record,  734. 
Notice. 

To  appoint  an  arbitrator  where  a  vacancy  occurs,  237,  I. 

To  defendants,  in  ejectment,  who  are  mere  intruders,  527. 

Limiting  defences  in  ejectment,  522,  y. 

Of  tenant  to  landlord,  that  writ  of  ejectment  had  issued',  651,  p. 

Of  issue  of  writ  of  summons  against  an  alien  defendant,  451. 

To  deputy  clerk  to  transmit  record,  332  g. 

Of  affidavit  of  service  of,  and  payment  of  postage,  <fec,  332,  k.. 

For  a  jury,  202,  h. 

Limiting  the  defence  in  ejectment,  522,  y. 

Of  setting  cases  down  for  argument  in  Term,  625,  h. 

Under  Law  Reform  Act,  that  trial  will  be  hadjn  County  Court,  605. 
Form  of  judge's  finding  in  such  cases,  605. 

Under  Law  Reform  Act,  of  intention  to  try  County  Court  case  in 
Superior  Court,  605. 
Payment  of  money  into  court,  plea  of,  122. 
Plea. 

Commencement  of,  457. 

In  actions  on  contract,  457. 

For  wrongs  independent  of  contract,  458. 
Pleadings,  455. 
Policy  of  insurance,  averment  of  interest,  719,  720  r. 

Postea. 

To  plaintiff  when  defendant  appears,  734. 

On  special  case(  734. 

Where  verdict  is  on  some  issues  and  a  reference  ordered  as  to 
others,  734. 

On  verdict  for  defendant  on  plea  of  set-off,  735. 
Order  of  reference  to  clerk  of  court  to  assess  damages,  216,  m. 

Memanet. 

Affidavit  on  application  for  rule  for  costs  of,  326,  k. 
Entry  of  case  sent  from  County  Court  for  trial,  606. 
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FORM— ( Continued.) 

Replication,  458. 

Rule  for  Costs  of,  325,  j. 
Eevivor. 

Writ  of,  465. 

Suggestion  to  proceed,  197. 
Summons  for,  198,  g. 
Suggestion  of  death  of  sole  defendant,  191,  o. 
Of  judgments,  summons  to  enter  suggestion,  454. 
Summons  to  entitle  judgment  creditor  to  execution,  455. 
Rule  for  execution  against  judgment  debtor,  454. 
Rule  nisi  to  discharge  a  mortgage  where  money  is  paid  into  court  under 

section  74  of  Ejectment  Act,  576,  e. 
Special  case. 

For  trial  of  question  of  fact,  454,  733. 

law,  733. 
Stated  by  arbitrator,  734. 
Special  endorsements  on  writ  of  summons,  450. 
Suggestion  that  plaintiff  is  entitled  to  judgment,  455. 
Trial,  suggestion  in  case  of  neglect  to  go  to,  329,  a. 
Venue,  change  of. 

Suggestion  to  change  venue,  531,  /. 
Summons  to  change  venue,  631,  e. 
View  by  jury,  order  for,  645,  t. 
Writ. 

Of  attachment,  480. 
Capias  to  commence  action,  449. 
"      after  action  commenced,  40  I,  453. 
"       ad  sat.,  743,  744. 
Of  enquiry,  to  try  issues  contingently,  740. 
Endorsement  on  verdict  in,  740. 
Judgment  on,  738,  741. 
Non-suit  on,  740. 

To  ascertain  damages  caused  by  issue  of  mandamus,  748. 
Of  return  to  be  endorsed  on,  738. 
Of  execution,  when  the  arbitrator  decides  on  matters  of  account,  744. 
*  "When  the  court,  &c,  decides  on  matters  of  account,  744. 
In  detinue,  and  commanding  sheriff  to  levy  value  of  chattels 

detained,  749. 
In  detenue,  and  commanding  issue  of  distress  for,  749. 
Of  Hab.  Fac.  Poss.  on  judgment  by  default,  744. 

On  rule  to  deliver  possession  pursuant  to  an  award,  745. 
And  writ  oifi.fa.  for  costs  in  ejectment,  744. 
Of  revivor,  455. 
Of  summons. 

Where  defendant  is  in  the  jurisdiction,  449. 

Memorandum  and  endorsements  on.  449. 
Where  defendant,  a  British  subject,  lives  out  of  jurisdic- 
tion, 451. 
Where  defendant  'is  not  a  British  subject,  and  lives  out  of 
the  jurisdiction,  451. 

Endorsements  on,  13,  449. 
Of  trial. 

To  try  in  County  Court,  737. 
Of  endorsement  of  verdict  on,  737. 
Of  judgment  on,  787. 
Of  non-suit  on,  737. 
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FORMAL  DEFECTS  IN  PLAINTIFF'S  TITLE.— See  Ejectment. 

FORMAL  DEFENCES.— See  Pleadings. 

FORMS. 

Contaiiied  in  Schedule  to  C.  L.  P.  Act  to  be  ueed  when  applicable,  704. 
May  be  altered  to  suit  circumstances,  705. 

Variance  from,  not  in  matters  of  substance,  not  to  be  an  irregularity,  705. 
See  General  Rules  of  Court. 

GARNISHEE  PROCEEDINGS. 
Application  to  attach  debts. 

Court  in  which  to  be  taken,  654. 

Maybe  made  ex  parte,  390. 

What  must  be  shown  on,  390. 

Indebtedness  of  third  party  must  be  shown  positively,  391,  /. 

Who  may  attach,  391,  dd. 

What  may  be  attached,  391,  e. 

Money  out  of  the  jurisdiction  may  be  attached,  392,  q. 

Judge  may  use  his  discretion  as  to  granting,  392,  i. 

What  debts  due  or  accruing  due  may  be  attached,  392,  j. 

Service  of  the  order  or  notice  of,  to  bind  garnishee,  396,  397,  n. 

Personal  service  is  not  indispensable,  396,  m. 

No  order  to  be  granted  in  actions  commenced  against  absconding 
debtors,  397. 
Attachment  books. 

To  be  kept  by  Clerks  and  Deputy  Clerks  of  the  Crown,  404. 

Form  sanctioned  by  court,  404,  h. 

Form  of  entries,  654. 

To  be  kept  uniformly,  404. 
Costs  to  be  in  discretion  of  judge,  404. 

How  disposed  of  generally,  405,  n. 

County  Court. 

Practice  when  judgment  is  in  this  Court,  and  amount  garnished  is 

within  the  Division  Court,  402. 
Execution  in  such  case  to  issue  out  ot  Division  Court,  402. 
Where  debt  is  disputed  in  such  case  Division  Court  practice  to  be 

followed,  403. 
When  the  amount  garnished  is  within  juri|diction  of  Connty  or 

Division  Court,  execution   is  to   issue   according  to   Superior 

Court  practice,  401. 
In  such  case,  if  garnishee  disputes  the  debt  proceedings  to  be 

according  to  Division  Cottrt  practice,  401. 
In  such  cases,  garnishee  is  to  appear  before  Judge  of  County  where 

he  resides,  400. 
Time  and  place  to  appear  in,  400. 

Notiee  of,  to  be  given  to  garnishee,  400. 

Disputing  the  debt. 

If  the  debt  is  within  the  jurisdiction  of  Division  Court,  the  practice 

of  that  court  is  to  be  followed,  401. 
In  Superior  Court  cases,  judge  may  order  to  proceed  against  him 

by  writ,  399. 
What  such  writ  shall  call  on  garnishee  to  show,  399. 
Proceedings  on  such  writ  to  be  as  on  writs  of  revivor,  399,  400,/. 
When  writ  will  be  ordered  to  issue,  399,  e. 
Execution. 

As  to  issue  of  against  garnishee,  398,  s. 

If  garnishee  do  not  appear,  execution  is  to  issue  forthwith,  398. 
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GARNISHEE  PROCEEDINGS—  ( Continued.) 

If  garnishee  appear  and  does  not  dispute  debt  and  does  not  pay 
over,  execution  may  issue  forthwith,  398. 
Notice  of,  to  be  given  to  debtor,  397,  p. 
Order  to  pay  over. 

Garnishee  may  be  called  upon  in  same  or  subsequent  order  to 

show  cause  why  he  should  not  pay  over,  397. 
When  order  will  be  made,  397,  o. 
Usually  included  with  order  to  attach,  400,  m. 
Payment  by  garnishee  or  execution  levied  to.  be  discharge  against 
the  debtor,  403. 

Even  though  proceedings  are  set  aside,  404. 
When  garnishee  is  protected  by  the  attaching  proceedings,  403,  d.e.f. 
,  See  Attachment  of  Debts — County  Court. 

GAZETTE. 

To  mean  Ontario  Gazette,  603. 

GENERAL  ISSUE  BY  STATUTE. 

When  pleaded,  the  words  "  by  statute"  and  the  act  relied  on  to  be  inserted 

in  margin  of  plea,  730. 
Memorandum,  &c,  of  act  relied  on  to  be  inserted  in  margin  of  record  and 

issue,  731. 

GENERAL  RULES  OF  COURT. 
Admission  of  documents,  640. 
Affidavits,  678. 

Appeals  from  County  Court,  762,  765. 
Appearance,  619. 
Assessment,  643. 
Attachment,  692. 
Attorney  and  guardian,  620. 
Attorneys,  614.  I 

Awards,  693. 

Bail  and  bailable  proceedings,  658. 
Change  of  venue,  627. 
Clerks  of  the  Crown,  694. 
'  Clerks  of  the  Process,  696. 
Cognovit,  636. 
Computation  oftime,  703. 

Confession  and  avoidance,  pleas  of  in  actions  of  contract,  718. 
Continuance,  entry  of,  732. 

Costs,  when  action  is  of  competence  of  Division  Court  rule  substituted 
for  rule  155  (page  698),  760; 

"     fees  to  attorneys  for  copy  and  service  of  subpoena,  765. 

■'      of  nonsuit  in  ejectment,  732. 

"      taxation  of,  698. 
Crown  offices,  hour  for  keeping  open  (rule  146,  p.  694,  repealed),  760. 
Council  fees,  759. 
Demurrer,  624. 

When  there  are  issues  of  fact  and  law,  latter  to  be  first  disposed 
•    of,  765. 
Depositions  or  interrogatories,  640. 
Deputy  Clerks  of  the  Crown,  694. 
Discontinuance,  634. 

Dower,  form  of  writ  of  assignment  of,  761. 
Ejectment,  669. 
Evidence,  640. 
Execution,  653. 
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GENERAL  RULES  OF  COURT— (Continued.) 
Folio,  meaning  of,  704. 
Form  of  affidavit  of  justification  of  bail,  664. 
Form  of  proceedings,  704. 
Garnishee,  proceedings  against,  654. 
General  issue  by  statute,  731. 
Guardian,  620. 
Imparlance,  curia  advisari  vult  vicecomes  nisi  misit  breve,  entry  of,  not  to  be . 

made  on  record,  732. 
Inspection  of  documents,^640. 
Irregularity,  676. 
Issue  books,  643. 
Insolvent  debtors,  693. 
Joinder  of  parties,  621. 

Judge's  chambers,  rules  as  to  jurisdiction,  &c,  of  Clerk  of  Crown,  768. 
Judge's  order  for  judgment,  636. 
Judgment  non  obstante  veredicto,  646. 
Motion  in  arrest  of  judgment,  646. 
New  trials,  646. 

Rules  (1  to  12)  Mich's  term,  27  Vic.  repealed  and  new  rules  sub- 
stituted, 763. 

Additional  days  for  disposal  of,  766,  767. 
Nil  debit  not  allowed  to  be  pleaded,  721. 
Non  assumprit,  plea  of  in  simple  contracts,  712. 
Non  detinet,  effect  of  plea  of,  722. 
Not  guilty,  plea  of,  in  action  for  torts,  722. 

In  action  for  trespass  to  land,  723. 

In  action  for  taking  and  converting,  729, 
Notice  of  trial,  643. 
Notices,  service  of,  686. 
Orders,  service  of,  683. 
Particulars  of  demand  or  set-off,  628. 
Payment  to  be  pleaded  in  bar,  722. 
"         of  mone3T  into  court,  623. 
Penal  actions,  compounding  of,  671. 
Plea  in  actions  on  bills  and  notes,  717. 

Of  defense  arising  after  action  commenced,  731. 
Pleadings,  621. 

'Service  of,  686. 

General  rules  as  to,  (706-732)  by  person  suing,  &c,  in  representa- 
tive character,  712. 
Pleading  and  demurring  at  same  time. 

Order  for,  to  be  attached  to  record,  762. 

In  default,  demurrer  not  to  be  argued  or  record  passed,  762. 

Demurrer  to  be  argued  first,  765. 
Policies  of  insurance,  pleas  in  an  action  on,  719. 
Practice  to  be  followed  when  not  been  provided  for,  704. 

General  rales  as  to,  618,  706. 
Prisoners,  proceedings  against  them,  673. 
Power  of  judges  as  to  general  rules,  1. 

Extent  of  jurisdiction,  441,  442. 

Rules  to  be  transmitted  to  Governor  in  Council,  44S. 

To  be  submitted  to  Parliament,  443,  b.  c. 

To  come  in  force  3  months  after  laid  before  Parliament,  443. 

Suspension  of  by  Parliament  or  Governor  General  when  allowed, 
444. 

As  to  framing  rules  as  to  writs,  444. 
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GENERAL  RULES  OF  COURT— (Continued.) 

Rules  may  be  extended  to  County  Courts,  445. 

Power  as  to  framing  County  Court  rules,  446. 

Superior  Court  Rules,  how  far  to  apply  to  County  Courts,  446. 

County  Court  practice  to  conform  to  Superior  Court  Practice,  446. 
Process  Clerk,  duties  of,  as  to  delivery  of  papers,  759. 

As  to  granting  returns,  760. 
Prochain  ami,  620. 
Puis  darrein,  continuance,  731. 

"When  rules  22  and  23  not  to  apply,  732. 
Rules,  683. 

Service  of,  686. 

To  return  writs,  674. 
Satisfaction,  entry  of  on  roll,  656. 
Security  for  costs,  630. 
Set-off  when  necessary  to  plead,  721- 
Several  counts  on  same  cause  of  action,  708. 
Several  pleas  on  same  cause  of  action,  710. 
Sheriffs,  674. 

Tariff  of  fees  for  in  criminal  matters,  766. 
Specialties,  actions  on,  720. 
Staying  proceedings,  635. 
Subpcena  to  produce  records,  640. 

Summonses,  683.  j 

Tables  of  costs  rescinded,  705. 
Taxing  officers,  directions  to,  698. 
Trial,  643. 

By  proviso,  643. 
Venue  to  be  stated  in  declaration  in  the  margin,  712. 

Change  of,  627. 
View,  645. 
Warrant  of  Attorney,  636. 

GENERAL  SESSIONS. 

Former  law  respecting,  repealed,  694. 
To  be  held  semi-annually  except  in  York,  594. 
In  York  to  be  held  3  times  a  year,  695. 
To  have  powers  of  Recorders'  Court,  699. 

GOODS, — See  Attachment  of  Goods — Execution  against  Goods. 

GOVERNOR. 

In  act  respecting  jurors  and  juries  to  mean  Lieutenant-Governor  of  On- 
tario, 603. 

GUARDIAN.— See  Pkoohain  ami. 

HABEAS  CORPUS. 

May  be  issued  to  bring  up  prisoners  to  give  evidence,  256. 
Application  for  to  be  made  in  Chambers,  257. 

HABERE  FACIAS  POSSESSIONEM,  "WRIT  OF.— See  Ejectment. 

HIGH  CONSTABLE. 

Appointment  of,  595. 

HUSBAND  AND  WIFE. 

Joinder  of  actions  by,  86,  87. 
When  necessarily  co-plaintiffs,  87,  c. 

When  husband  may  add  his  own  claims  and  those  of  his  wife's  separate 
estate,  88. 


INDEX   OP   SUBJECTS.  809 

HUSBAND  AND  WIFE— (Continued.)  » 

"When  suits  by  may  be  consolidated,  88. 

Effect  of  death  of  one  party  in  such  suit,  89,/.  g. 
See  Revivor. 

IMMEDIATE  EXECUTION.— See  Execution. 

IMPARLANCE,  ENTRY  OF,  ON  RECORD.— See  General  Rules  op  Court. 

INCORPORATED  COMPANIES.— See  Banks. 

INCREASE. 

Affidavit  of,  by  whom  to  be  made,  701. 

Contents  of,  701. 

See  Costs. 

INFANTS,  WRIT  SUED  OUT  'BY.— See  Ejectment. 
INFERIOR  COURT  COSTS.— See  Costs. 
INJUNCTION,  WRIT  OF, 

Claimed  with  writ  of  summons. 

In  what  actions  it  may  be  claimed,  468,  m. 

Action  must  be  first  brought,  469,  n: 

Attachment  may  issue  to  enforce,  472. 

Damages  may  be  claimed  in  same  action,  471. 

Endorsement  on  writ  of  summons,  471. 

Judgment  as  to  may  be  given  separately,  472. 

Jurisdiction  of  court  as  to,  472,  d. 

Writ  of  summons  in  such  case  to  be  in  same  form  as  in  personal 
actions,  471. 
After  action  brought. 

In  what  cases  and  on  what  terms  granted,  472,  473,  i. 

May  be  enforced  by  attachment,  475. 

Writs  or  orders  for,  to  be  subject  to  be  varied  or  set  aside,  475. 

When  granted  ex  parte,  473,  475,  s. 

INSOLVENT  DEBTOR. 

Affidavit  for  discharge  of  under  section  300  C.  L.  P.  Act,  contents,  &c, 

of,  693. 
See  General  Rules  or  Court. 

INSPECTION  OF  DOCUMENTS. 

In  what  cases  the  order  for  may  be  made,  274,  276,  g. 

Who  may  grant,  274. 

Jurisdiction  of  Common  Law  Courts,  375,  /. 

INTEREST. 

When  allowed  from  verdict,  585. 
See  Verdict. 

INTERLOCUTORY  MATTERS  AND  PROCEEDINGS. 
Certified  copies  of  pleadings  may  be  used  on,  185. 
In  the  County  Court  may  be  granted  by  the  County  Court  judge,  187. 
See  Motions. 

INTERPRETATION  CLAUSES. 

In  Common  Law  Procedure  Act,  44S. 
Law  Reform  Act,  603. 

INTERROGATORIES. 

Delivery  of,  263,  264,  p. 
How  to  be  answered,  266. 
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INTERROGATORIES— (Continued.) 
Time  to  answer,  263,  v.  265. 
Should  be  verified  by  affidavit,  264,  o. 
Refusal  to  answer,  when  justified,  266  s. 
Party  refusing  when  guilty  of  contempt,  26*7,  t. 
Right  to  deliver  when  discovery  could  not  be  had  in  equity,  264,  q. 
Examination  of  parties  when  allowed,  269,  g. 

Costs  of,  in  discretion  of  judge,  272; 

Terms  as  to  production  of  papers,  <fec,  may  be  imposed,  270. 

When  to  be  filed,  270. 

Office  copies  of  to  be  given,  270. 

May  be  read  without  proof  of  signature,  270. 

Officer  talcing  examination  may  report  specially,  271. 

Reading  examination  in  evidence,  271  rr. 

See  Discovery  of  Documents. 

IRREGULARITY. 

Application  to  set  aside  proceedings  to  be  made  promptly,  676. 
Application  not  allowed  after  a  fresh  step  is  taken  by  party  knowing  the 
irregularity,  677. 

When  knowledge  is  presumed,  676,/. 
Summons  to  state  objections,  677. 
"When  rule  to  set  aside  proceedings  for  irregularity  is  to  be  discharged 

with  costs,  678. 
See  Summons,  Writ  of. 

ISSUE. 

Forms  of,  58$,  733,  736,  739. 

Book,  English  practice  as  to,  to  be  followed,  643. 

In  ejectment. — See  Ejectment. 

Joinder  of. — See  Joinder  of  issue. 

JOINDER  OF  CAUSES  OF  ACTION. 

Actions  that  may  be  joined,  S4,  85,  t. 

Causes  of  action  imperative  on  plaintiff  to  join,  86. 

Husband  and  wife,  rule  as  to  joinder  of  causes  in  action  by,  86,  87. 

When  not  compulsory,  84,  r. 
Local  causes  of  action  arising  in  different  counties,  where  venue  may  be 

laid,  86. 
Local  causes  of  action  in  County  Courts,  85,  86,  tt. 
Personal  representatives,  rule  as  to  action  by,  84,  p. 
See  Husband  and  Wife. 

JOINDER  OF  ISSUE. 
Form  of,  132. 
How  construed,  183. 
Plaintiff  may  add  for  defendant  in  certain  cases,  133. 

JOINDER  OF  PARTIES. 
At  the  trial. 

Terms  may  be  imposed  on  adding,  72,  A.  74,  s. 

When  to  be  made,  73,  p. 
Before  trial. 

When  allowed,  75,  w. 

When  defendant  may  plead  de  novo,  75. 

Costs  occasioned  by  non-joinder,  82,  hi.  83,  jhl. 

Defendants  improperly  joined  may  be  struck  out,  75  a;,  76  h,  i,  j,  k. 

Terms  may  be  imposed,  76,  h,  i,  j,  k. 
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JOINDER  OF  PARTIES— {Continued.) 

Where  plaintiff  may  amend  when  defendant  has  pleaded  non-joinder, 

78,  p,  q,  s. 
Plaintiffs  improperly  joined  may  be  struck  out,  71. 
What  plaintiff  must  file  on  obtaining  leave  to  amend,  621. 
Form  of  consent  to  be  filed,  621,/. 
Non-joinder. 

When  non-joinder  of  joint  obliger  is  not  ground  of  abatement,  79, 

80,  81. 
What  plea  of  non-joinder  must  show,  79,  a,  b.  30,  c.  81,  e. 

JOINT  OBLIGOR. 

When  joint  obligation  may  be  given  in  evidence,  83,  «. 
Effect  of  giving  in  evidence,  84. 
See  Writ  of  Revivor. 

JOINT  TENANTS.— See  Ejectment. 

JUDGMENT. 

Arrest  of 

Costs  of  motion,  420. 
When  motion  may  be  made,  339,  h,  k,  I. 

On  motion  in  arrest  of  judgment  and  non  obstante  veredicto,  party 
whose  pleading  is  defective  may  suggest  material  to  cure  the 
defect,  340. 

Such  suggestion  is  to  be  made  by  leave  of  court  and  on 

affidavit,  340,  n. 
When  suggestion  is  to  be  pleaded  to,  340. 
Trial  thereupon,  341. 

Effect  of  finding  that  the  facts  suggested  are  true,  341. 
Effect  of  facts  being  found  untrue,  341, 
See  Costs — New  Trial. 
Debtor. — See  Examination  of  Judgment  Debtoe,  County  Court. 

By  default  of  appearance. 

Practice  as  to,  61,  62. 

For  what  amount  signed,  62,  p. 

No  appeal  from,  63. 

How  set  aside,  64,  t. 

Roll,  form  of,  454. 

By  default  of  plea. 

Practice  when  writ  not  specially  endorsed,  65. 

Assessment  of  damages,"  what  the  roll  should  contain,  201,  w. 

When  judgment  is  final,  66. 

When  execution  may  issue,  66. 

Against  one  of  several  defendants,  67. 

By  default  generally. 

Former  practice  as  to,  198,,/,  199,  m. 

No  rule  or  order  to  compute  to  be  used,  198. 

When  to  be  final,  199. 

8  &  9  Wm.  III.,  ch.  11,  sec.  8,  to  continue  in  force,  200. 

Provision  as  to  assessing  damages  instead  of  writ  of  enquiry,  200. 
In  ejechnent. 

Forms  of,  582,  583,  684. 

See  Ejectment. 

Books  to  be  kept  in  offices  of  clerks  of  the  Crown,  deputy  clerks, 

and  clerks  of  the  County  Court,  to  enter  particulars  of,  350. 
Judgment  also  to  be  docketed  in  Toronto  within  three  months,  351. 
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JUDGMENT— ( Continued.) 

Copy  of  entry  to  be  evidence  when  roll  is  lost  and  no  exemplifica- 
tion can  be  bad,  351. 
No  rule  for,  necessary,  650,  r. 

To  be  endorsed  of  record  of  the  day  when  signed,  650. 
But  may  be  entered  nunc  pro  tunc,  by  order,  650. 
On  equitable  pleas. 

Pleadable  at  bar  in  law  and  equity,  586. 
Cases  before  the  act  not  included,  586. 
Final. 

Application  to  revise  or  vacate,  when  to  be  made,  349. 

For  new  trial  or  in  arrest  of  judgment,  349. 

When  set  aside  defendant  to  be  restored  what  has  been  taken  in 

execution,  349. 
Power  of  judge  at  the  trial  is  at  an  end  when  signed,  348,  a. 
When  Bigned  before  term  to  be  valid  though  the  court  be  not  sit- 
ting when  signed,  348. 
Time  for  signing  in  Superior  and  County  Courts,  346. 

May  be  lessened  and  speedy  execution  ordered  by  the 

judge,  347. 
When  such  speedy  execution  is  ordered  the  judge  is  to 
certify  on  the  record,  347. 
Nbn  obstante  veredicto. — See  Costs — Judgment,  Arrest  of — New  Trial. 
Prayer  of — See  Pleading — Prater  of  Judgment. 
Eecovered,  plea  of. — See  Pleading. 
Eevival  of — See  Revival  of  Judgment  and  Execution. 
Satisfaction  of — See  Satisfaction  of  Judgment. 

JUDGE. 

Of  Assize. 

Power  of  as  to  County  Court  cases  tried  before  him,  606. 
In  Chambers. 

Application  to  rescind  order  of,  within  what  time  to  be  made 

51,  vs. 
May  set  aside  his  own  order,  50,  vs. 

'■        "         order  of  another  judge,  60,  vs. 
Irregular  proceedings  before,  51,  62,  vs. 

Time  for  moving  against  mesne  process  for,  52,  vs. 
Effect  of  fresh  step  in  such  motion,  52,  w. 
Rules  as  to  transaction  of  business  by  Clerk  of  Crown,  768- 
Rules  as  to  transaction  of  business  in,  by  Clerk  of  the  Crown,  T68. 
Notes  of  judges  in  actions  tried  according  to  Law  Reform  Act,  how 

attainable,  601. 
See  Motions,  Interlocutory. 
Of  County  Court. 

Substituted  for  Recorder  in  certain  cases,  897,  598,  599. 
Interpretation  of  word,  448. 

JUNIOR  JUDGE  OF  THE  COUNTY  COURT  OF  YORK. 
Jurisdiction  conferred  on,  611. 

JURAT.— See  Affidavit. 

JURISDICTION. 

Of  Superior  Court  as  to  territory,  2,  /. 

Queen's  Bench  and  Common  Pleas  territorially  co-ordinate,  2,  /. 

In  ejectment,  580. 

JURORS  AND  JURIES. 

Certain  clauses  of  act  respecting,  repealed  and  amended,  603. 
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JURY,  TRIAL  BY. 

In  absence  of  motion  for  trial  by,  trial  may  be  had  by  judge  alone,  601. 

See  Addresses  of  Counsel. 

View  by. — See  View. 

Trial  without. — See  Trial  and  Assessments. 

JUSTIFICATION  OF  BAIL.— See  Bail,  Special. 
LANDLORD  AND  TENANT. 
Ejectment  by  landlord. 

When  landlord  may  eject  tenant,  552,  p. 

Demand  of  possession  in  such  case,  when  necessary,  553,  q.  554,  «. 

Service  of  writ  in  such  cases,  653,  r. 
Judgment. 

What  must  be  shown  to  entitle  landlord  to,  555,  w.  x. 

Not  to  bar  right  of  mortgagee  of  defendant,  536. 

To  bar  lessee  of  all  rights  except  appeal  after  a  certain  time,  656. 
Nonsuit. 

In  case  landlord  is  nonsuited,  defendant  to  have  costs,  555. 
Other  remedies  of,  not  affected  by  Ejectment  Act,  573. 
See  Ejectment — Lessee — Tenant. 

LANDS,  EXECUTION  AGAINST.— See  Execution. 

LAW  REFORM  ACT. 

Law  Reform  Act,  593. 

Amendments  of,  606,  612. 
Forms  under,  605. 

Not  to  affect  gaol  arrangements  in  York,  604. 
Not  to  invalidate  proceedings  in  any  court,  604. 
Enactments  inconsistent  with  repealed,  604. 
When  to  take  effect,  604. 
LEooEE. 

Judgment  against,  effect  of,  556. 

Proceedings  at  law  when  lessee  seeks  relief  in  equity,  557,  i. 
When  an  injunction  will  not  be  continued,  651. 
Must  pay  rent  and  costs  into  court,  558. 

Proviso  where  proceedings  are  not   taken  in  equity  until  execution 
executed,  558,  I.  m. 

In  such  case  what  lessor  is  accountable  for,  659,  /t.  o.  p. 
See  Ejectment — Landlord  and  Tenant. 

LIBEL. 

Payment  into  court  in  actions  for,  not  allowed*  119. 
Exemption  in  case  of  newspaper  libel,  119,  n. 
See  Payment  into  Codrt — Pleading. 

LIMITING  DEFENCE.— See  Ejectment. 

LIMITS,  BAIL  TO.— See  Bail. 

LIQUIDATED  AMOUNT.  — See  Particulars  of  demand  —  Summons,  writ  of — 
Trials  and  Assessments  under  Law  Reform  Act. 

LOCAL  ACTIONS. 

Definition  of,  7,  n. 

LONG  VACATION. 

Not  to  count  for  time  to  plead,  99,  p. 

MAKING  SUBMISSION  RULE  OF  COURT.— See  Arbitration  and  Award. 

MAKING  ORDER  RULE  OF  COURT.— See  Rules,  Summonses  amd  Orders. 
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MALICIOUS  ARREST. 

In  actions  of  payment  into  court  not  allowed  in,  119. 
See  Pleading. 

MANDAMUS,  WRIT  OF. 

Declaration  claiming,  form  of,  462. 
Direction  and  return  of  writ,  464. 
Enforcing  in  case  of  disobedience,  465. 

Instead  of  enforcing,  the  court  may  order  the  duty  to  be  performed 
at  expense  of  defendant,  466. 

How  this  expense  is  to  be  recovered,  466. 
Form,  <!rc.,  of  writ,  464. 
Issue  of. 

Principles  discussed,  459,  a. 

For  what  it  shall  issue,  461. 

Uotice  of  claim  for,  to  be  endorsed  on  writ,  460. 

In  what  actions  it  may  be  claimed,  460. 

Mode  of  obtaining,  461. 

Great  particularity  required  in,  464,  d. 

To  issue  with  usual  execution  after  judgment  for  plaintiff,  463. 
Original  jurisdiction  of  courts,  466,  6. 
Plaintiff  must  be  interested  in  duty  to  be  performed,  461. 
Pleadings  to  be  as  nearly  as  possible  in  other  actions  for  damages,  462. 
Proceedings  under  this  act  not  to  interfere  with  the  original  jurisdiction 
of  the  court,  466. 

To  apply  as  far  as  possible  to  prerogative  writs,  467. 
Rule  for  prerogative  writ  may  be  absolute  in  first  instance,  468. 

May  be  returnable  in  term  or  vacation,  468. 
Teste  of,  468. 
Time  for  returning  may  be  extended,  468. 

MAPS  AND  PLANS. 

Taxing  officer  may  allow  reasonable  sum  for,  on  taxation,  703. 
Bee  Costs. 

MARRIAGE  OF  FEMALE  PLAINTIFF  OR  DEFENDANT.— See  Revival  of 
judgment — Revivor. 

MARSHAL  OR  CLERK  OF  ASSIZE. 

Fees  to  which  he  is  entitled  before  entry  of  record,  when  petit  jurors  are 
paid  by  the  county,  696. 

See  Costs. 

* 

MESNE  PROFITS. 

In  ejectment,  when  proof  of,  is  allowed,  665,  666,  j. 

Notice  must  be  served  before  trial,  565. 
When  verdict  is  for  claimant,  he  may  have  judgment  for,  up  to  verdict,  566. 
Effect  of  such  judgment,  566,  p. 

Claimant  may  bring  an  action  for  mesne  profits  accruing  subsequently, 
566,  566,  p. 

Judgment  by  default  in  action  for,  625,  n. 
See  Ejectment. 

MILEAGE. 

Affidavit  of  required  on  taxation,  700. 

Not  to  be  taxed  without,  418. 
When  Sheriff  is  entitled  to,  690. 
See  Costs — Sheriff's  Fees. 

MISJOINDER  OF.  PARTIES.— See  Joinder  of  Parties. 
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MISNOMER  OF  PARTIES. 

Amendable  at  plaintiff 's  cost,  70,  n. 

Application  as  to  when  to  be  made,  70. 

Not  a  ground  for  a  plea  in  abatement,  70. 

See  Amendment — Revivor. 
MIXED  ACTIONS.— See  Real  and  Mixed  Actions. 
MONEY- 

May  be  seized  by  sheriff,  367. 

See  Execution,  Writ  of. 
MORTGAGEE. 

In  action  of  ejectment,  by  the  owner  of  the  equity  of  redemption,  may 
pay  the  amount  due  to  him  or  into  court,  574,  575. 

Such  payment  shall  be  deemed  to  be  in  full  satisfaction  and  mortgage 
ordered  to  be  discharged,  575>  576. 

Form  of  rule  nisi  for  discharge,  676,  e. 

In  such  case  mortgagee  may  be  ordered  to  reconvey  and  deliver  up 
deeds,  &c,  576. 

Rights  of  in  action  of  ejectment,  574,  675,  576,  notes. 

Not  barred  by  judgment  at  suit  of  landlord,  557,  i,  i. 

When  such  action  not  to  apply,  577,  h.  i. 

MORTGAGES.— See  Mortgagees. 

MORTGAGOR. 

Interest  of  in  land,  &c,  may  be  sold  under  fi  fa  lands  and  conveyed  as 

other  interest  in  lands,  363.  , 

Effect  of  such  sale,  363. 

See  Mortgagee — Execution,  Writ  of. 
MOTIONS. 

On  affidavit. 

Application  to  compel  persons  refusing  to  make  affidavits  to  do  so, 

and  to  produce  papers,  to  be  by  summons,  257. 
When  affidavits  may  be  used  in  answer  to  affidavits,  251. 
When  affidavits  in  reply  to  affidavits  in  answer  are  permitted,  252. 

English  practice  as  to,  251,  t. 
What  is  new  matter  on,  252,  «. 
Examination  of  witnesses  and  production  of  papers  on. 
Application  for,  to  be  made  on  affidavit,  253,  e. 
Disobedience  of  order  for,  to  be  contempt  of  court  and  attachment 
issue  for,  255. 
.  Documents,  what  are  protected,  255. 
Examination  may  be  adjourned,  255. 
Fees  to  be  allowed  witnesses,  255. 
Order  not  to  be  absolute  in  first  instance,  252,  y. 
When  witnesses  are  to  attend,  254. 
Before  whom  witnesses  must  attend,  253.' 
For  new  trial. 

In  cases  brought  down  under  the  Law  Reform  Act,  600. 
Judges  may  give  a  verdict  instead  of  new  trial,  607. 
See  New  Trial. 

MULTIPLICITY  OF  SUITS.— See  Costs. 

NEGLECT  TO  GO  TO  TRIAL.— See  Trial  and  Assessment. 

NEVER  INDEBTED. 

Effect  of  plea  of,  in  actions  for  goods  bargained  and  sold  or  sold  and 
delivered,  715,  b. 

In  actions  for  money  had  and  received,  716,  d.  e. 
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NEVER  INDEBTED— {Continued.) 

Inadmissible  in  actions  on  bills  and  promissory  notes,  71V,  q. 
See  Pleading. 

NEW  ASSIGNMENT. 
Forms  of,  458. 
See  Pleading. 

NEW  TRIALS. 

Application  for  rule  nisi. 

Affidavits  to  be  used  on  application,  where  to  be  sworn,  648. 

When  to  be  made,  333,  n. 

"When  and  to  whom  granted,  334,  t. 

In  what  court  to  be  made,  334,  r. 

Rule  nisi  for  to  state  grounds  shortly,  334. 

Maybe  amended  in  case  of  omission,  336. 
In  cases  brought  down  under  Law  Reform  Act,  600,  607. 
In  County  Court,  Superior  Court  practice  to  be  followed,  338. 

In  such  cases  not  to  be  made  after  rising  of  court  on  third 
day  of  ensuing  term,  338. 


Rule  nisi  to  be  filed  within  four  days  after  service  with  clerk  of 

proper  court,  763. 
If  not  so  filed,  opposite  party  may  file  copy  served  on  fifth  day, 

763. 
If  not  drawn  up  on  third  day  after  granted,  a  ne  recipiaiur  may  be 
,  entered,  and  motion  treated  as  abandoned,  763. 

MUryof. 

When  filed,  clerk  is  to  enter  memorandum  of  in  a  book,  763. 

Form  of  book,  763. 
Then  so  entered  notice  is  to  be  given  to  opposite  counsel,  648. 
Otherwise  judgment  signed  will  be  regular,  648. 
And  in  such  case  the  rule  cannot  be  argued  until  judgment  is  set 
aside,  648. 
Order  in  which  motions  are  heard. 
Practice  as  to,  764. 

Additional  days  for  hearing  motions,  766,  767. 
Motions  may  be  heard  at  any  time  when  both  parties  are  present, 

764. 
Practice  when  party  moving  a  new  rule  does  not  appear  when  it  is 
called  on  in  its  turn,  764. 

When  party  called  upon  to  show  cause  does  not  appear,  764. 
When  neither  party  appears,  764. 

In  absence  of  other  business  the  court  may  hear  such  motions 
on  other  than  new  trial  days,  764. 
Motions  may  be  enlarged,  764. 

"        unheard  at  end  of  term  to  be  enlarged  as  of  course  on  filing 
a  motion  paper,  764. 
Time  for  making  motions,  practice  as  to,  648,  w. 
When  not  entered  in  postponed  list,  646. 
Cases  are  not  to  be  set  down  in  postponed  list  without 
leave,  648. 
Taking  out  rule,  practice  when  the  rule  is  silent  as  to  costs,  649. 
Rule  for  payment  of  costs  in  case  of  default,  649,  o,  p,  q. 
Rule  for  discharge,  when  absolute,  649. 
See  County  Couet. 

NEXT  FRIEND.— See  Pboohain  ami. 
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NIL  DEBET,  PLEA  OF. 

Not  allowed  in  any  action,  720. 
See  Pleading. 

NISI  PRIUS,  ENTRY  OF  RECORD  AT.— See  Records. 

NISI  PRIUS,  REFERENCE  AT.— See  Arbitration  and  Award. 

NOLLE  PROSEQUI. 

Defendants'  costs  on  entry  of,  419. 
See  Costs — Pleading. 

NON  ASSUMPSIT,  PLEA  OF. 

In  action  against  bailees  and  agents,  7 14,  x. 

on  bills  and  promissory  notes,  not  allowed,  717,  g. 

where  never  indebted,  can  be  pleaded,  not  allowed,  715. 

on  policy  of  insurance,  effect  of,  713,  v. 

on  simple  contract,  effect  of,  712,  s. 

on  warrants,  effect  of,  713. 

See  Pleadings — General  Rules  of  Court. 

NON  DETINET. 

In  actions  for  detaining  goods,  effect  of,  722,  /. 
Evidence  admissible  under,  722,  g. 
See  General  Rules — Pleading. 

NON  EST  FACTUM,  PLEA  OF. 

In  action  on  covenants  and  specialities,  720* 
See  Pleading. 

NON  JOINDER  OF  PARTIES.— See  Joinder  of  Parties. 

NON  OBSTANTE   VEREDICTO.— See  Coots— Judgment,   Arrest  of— New- 
Trial. 

NON-SUIT. 

In  ejectment,  costs  of,  732. 

See  Costs — Ejectment — New  Trial. 

NOT  GUILTY,  PLEA  OF. 

Effect  of,  in  action  against  a  carrier,  727. 
"  "        for  escape,  726. 

"  "        for  nuisance,  &c,  725,  «. 

"  "        for  obstructing  right  of  way,  725,  o. 

"  "        for  slander  of  plaintiff  in  his  trade  or  office,  725,  p.    . 

"  "        for  taking  and  converting  plaintiff's  goods,  729. 

"  "        for  costs,  722,  i. 

"  "        for  trespass  to  land,  729. 

See  Pleading. 

NOTICE. 

To  admit. 

Either  party  may  call  on  the  other  by  notice  to  admit  documents, 

641. 
Consequences  of,  neglect  to  admit,  642. 

Costs  of  proving  documents  not  to  be  taxed  unless  such  notice  lias 
been  given,  642. 
Exception,  642. 
See  Admission  of  Documents. 
Of  assessment. — See  Notice  of  Trial  and  Assessment. 
Of  bail.— See  Bail,  Special. 
52 
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NOTICE— (  Continued.) 

To  declare. — See  Declaration. 

To  join  in  demurrer. — See  Demurrer. 

For  a  jury  under  the  Law  Reform  Act. 

Form  of,  602.      . 

When  to  be  given,  602. 

Judges  who  preside  may  direct  trial  by  jury,  602. 

Parties  may  consent  to  waive  notice,  602i 
Of  trial,  under  the  Law  Reform  Act. 

That  trial  will  be  heard  in  the  County  Court,  form  of,  605. 

Form  of  finding  of  judge  or  jury  in  such  case,  605. 

Form  of  notice  to  try  County  Court  cases  at  Nisi  Prius,  605. 

Form  of  finding  of  judge,  605. 
Limiting  a  defence  in  ejectment. 

Form  of,  522,  y. 

See  Ejectment. 
Of  plaintiff's  title  in  ejectment. — See  Ejectment. 
Of  trial  and  assessment  at  bar,  when  to  be  given  to  Clerk  of  Crown  and 

Pleas,  645. 
Continuance  of,  time  within  which  to  be  given,  286. 

"  "    when  defendant  is  under  terms  to  take  short  notice,  286. 

•Under  Law  Reform  Act,  600. 
Form  of  notice  of  trial  of  Superior  Court  cases  at  County  Court,  and  of 

County  Court  cases  at  Nisi  Prius,  605. 
Number  of  days  when  to  be  given,  282. 

Computation  of  time  for,  282,,/. 
Notice  of  assessment,  service  of,  283  k,  284  I. 
By  proviso,  not  necessary,  645. 
Short  notice,  what  is  meant  by,  286  s,  643. 
Terms  of  notice  of  trial,  282,  j. 
"When  it  may  be  given  with  replication,  644. 
When  judgment  may  be  signed  after  it  is  given,  644. 
When  defendant  is  to  accept,  on  back  of  demurrer,  644,  645. 
See  Trial  and  Assessments. 

NUISANCE,  ACTION  FOR.— See  Not  Guilty,  Plea  op. 
NULLITIES. — See  Irregularities. 

OFFICIAL  GAZETTE. 

To  mean  Ontario  Gazette,  603. 

ORDER  OF  REFERENCE.— See  Arbitration  and  Award. 
ORDER  TO  PAY  OVER.— See  Garnishee  Proceedings. 
ORDERS. — See  Rules,  Summonses  or  Orders. 

ORIGINAL  JURISDICTION  AS  TO  MANDAMUS.— See  Mandamus. 
ORIGINAL  PROCESS. 
Bailable. 

Writ  of  capias,  issue  of,  4. 
See  Capias,  Clerk  of  Process. 
Non-bailable. — See  Summons,  Writ  of. 

OUTSTANDING  DEBTS. 

Suit  for,  by  plaintiff. — See  Attachment  op  Debts. 

"OVERHOLDING  TENANTS.— Bee  Ejectment, 
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PARTICULARS  OF  DEMAND. 

For  liquidated  amount  may  be  endorsed  on  writ  of  summons,  15,  o. 
Endorsement  when  the  claim  is  on  a  bond  or  contract,  16  p. 
Actions  in  which  writ  may  be  so  endorsed,  enumerated,  16,  m,  n,  16. 
Such  endorsement  is  discretionary,  16,  q. 
Plaintiff  may  give  credit  in,  16,  n. 

"When  so  endorsed,  no  others  need  be  given  except  by  judge's  order,  17. 
When  to  be  delivered,  with  declaration,  175,  628,  629. 
Rule  when  they  exceed  three  folios,  629. 

If  not  so  delivered,  the  costs  of  the  declaration  ia  not  to  be  allowed, 
629. 
Summons  for,  may  be  obtained  before  appearance,  630. 
Order  for,  may  be  made  without  affidavit,  630, 
Time  for  pleading  after  delivery  of,  630. 
See  Summons,  Writ  of. 

PARTICULARS  OF  SET-OFF. 

With  what  pleas  to  be  delivered,  629. 

If  not  delivered  when  necessary,  costs  of  the  plea  to  be  disallowed, 
629. 

PARTIES. 

Examination  of. — See  Examination  of  Parties  and  Witnesses. 

Joinder  of. — See  Joinder  of  Parties. 

Misnomer  of. — See  Amendment — Misnomer  of  Parties. 

PAYMENT,  PLEA  OF. 

To  be  pleaded  in  bar  and  not  to  be  given  in  evidence  in  reduction  of 

damages  or  debt,  722. 
See  Pleading. 

PAYMENT  OF  EXECUTION  TO  SHERIFF.— See  Execution. 

PAYMENT  OF  MONEY  INTO  COURT. 
Payment  in,  by  sole  defendant,  118. 

"        by  one  of  several  defendants,  under  order  of  court  or  judge,  120 
Actions  in  which  it  is  not  allowed,  118. 
Rule  of  court  for  unnecessary,  but  may  be  moved  for  if  judge's  order  is 

refused,  146,  k. 
When  order  for  necessary,  119,  p,  120,  q. 
Who  may  pay  into  court,  120,  t. 
Payment. 

To  whom  to  be  made,  120,  v. 

Effect  of  paying  in  less  than  is  admitted  by  the  plea,  123,  Jc. 

Percentage  of  officer  receiving,  121. 

Fee  of  officer  receiving,  121. 

Officer  to  give  receipt  for  on  margin  of  plea,  121. 
Plea  of. 

Effect  of,  '121,  d. 

Form  of,  122. 

Money  should  be  paid  in  before  pleaded,  122,  d. 

When  presumed  paid,  121,  d. 

Replication  to  plea,  123. 
Subsequent  proceedings. 

Plaintiff  may  accept  sum  paid  in  in  forty-eight  hours,  and  sign 
judgment  for  costs,  124. 

Practice  in  such  case  as  to  costs,  124,  p,  623,  v. 

Plaintiff  may  reply  that  the  sum  paid  in  is  insufficient  and  take 
issue,  124. 
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PAYMENT  OF  MONEY  INTO  COURT— {Continued.) 

What  costs  defendant  gets  if  successful  on  the  issue,  124,  s. 
Practice  as  to  costs  when  defendant  succeeds  as  to  residue,  624. 
"  "       "     when  plaintiff  succeeds  in  one  of  several  con- 

solidated actions,  624. 

PENAL  ACTIONS,  COMPOUNDING. 

When  leave  for  may  be  granted,  if  part  penalty  goes  to  the  Crown,  672. 

When  gained,  the  same  proportion  of  the  penalty  is  to  be  paid  into  court, 
672. 

Such  money  to  be  held  to  the  use  of  her  Majesty,  672. 

Qui  tarn  actions,  rule  to  compound,  to  provide  for  payment  of  sum,  com- 
pounded for,  672. 

PERISHABLE  PROPERTY.— See  Attachment  of  Goods,  Ac. 

PERSONAL  ACTIONS. 

What  they  include,  2,  e. 

PLAINTIFF'S  CLAIM. 

'  Endorsement  of. — See  Particulars  of  Demand — Summons,  Weit  of. 

PLAINTIFF,  DEATH  OF.— See  Revival  of  Judgment,  Ac— Revivor. 

PLAINTIFF'S  NOTICE  OF  TITLE  IN  EJECTMENT.— See  Ejectment. 

PLANS. — See  Mats  and  Plans. 

PLEADINGS. 

Amendment  of. 

Practice  as  to,  153. 

No  notice  required,  153. 

Time  for  pleading  to  amended  plea,  154. 

Further  time  may  be  granted  by  a  judge,  154. 

When  the  original  pleading  is  to  stand,  154. 
Copies  of. 

When  certified  by  clerk,  where  filed,  to  be  received  by  the  court 
in  lieu  of  the  originals  on  interlocutory  proceedings,  185. 

May  be  demanded  from  the  deputy  clerk,  185. 
Declaration. 

Forms  given  to  be  followed  in  substance,  102. 

Local  description  to  be  used  when  necessary,  712. 

Prolixity  into  to  be  avoided,  103,  n. 

Representative  character  of  party  sueing  to  be  stated  in,  712. 

Tresspass  to  lands,  the  close  or  place  is  to  be  designated  by  sufficient 
description,  728. 

Effect  of  default  in  so  doing,  729. 

Several  counts  for  same  cause  of  action  are  allowed  in,  708,  k. 

Counts  used  in  violation  of  this  rule  may  be  struck  out,  709. 

Application  to  strike  out  should  be  to  Judge  in  Chambers,  709,  ». 

When  application  should  be  made,  709. 

Policy  of  insurance,  forms  of  averment  of  interest,  719,  720. 
Demurrer. 

When  allowed,  159, 

Form  of,  165. 

Frivolous,  may  be  set  aside,  166. 

When  this  objection  should  be  taken,  166,  x. 

Joinder  in,  form  of,  167. 

Judgment  on,  167. 

Marginal  statement  to  contain  substance  of  the  matter  of  law  to  be 
argued,  165,  d. 
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PLEADINGS— (  Continued.) 

Delivered  without  marginal  statement,  may  be  set  aside,  166. 

When  defective,  may  be  amended,  166,/. 

Special  demurrers  abolished,  167. 

Substance  of,  discussed,  169. 
Demurring  and  pleading  at  the  same  time. 

Leave  for  may  be  granted,  134. 

Affidavit  may  be  required,  on  application,  184,  w, 

Issue  of  law  to  be  tried  first,  135,  135,  y. 

Without  leave,  a  nullity,  134,  v. 

Order  for,  is  to  be  attached  to  the  record,  &c,  or  the  case  cannot 
be  heard,  762. 
Embarrassing  pleadings  may  be  struck  out,  156,  v. 
Equitable  defences. 

Commencement  of  plea,  171. 

In  replevin,  169. 

Not  appliable  to  ejectment,  168,  g. 

Decisions  of  Q.  B.,  C.  P.  and  Exchequer  in  England,  as  to  what 
are,  170,  171,  r. 

Cases  in  which  equitable  pleas  have  been  allowed  and  disallowed, 
172  r,  173  r. 

May  be  struck  out,  184,  2. 
Equitable  Replication. 

Cases  as  to,  collected,  180,  n. 

Commencement  of,  180. 

May  be  pleaded  to  legal  or  equitable  plea,  180,  x. 
•General  rules  as  to  pleading,  (706-732) 

Other  rules  repealed,  706. 
Joinder  of  Issue. 

Either  party  may  plead,  132. 

Form  of  joinder  of  issue,  132. 

"Joins  issue"  and  "  takes  issue ''  distinguished,  132,  q. 

When  plaintiff  may  add  a  joinder  of  issue  for  defendant,  133,  r,  «. 

Rejoining  double,  137,  d. 
New  assignment. 

Only  one  allowed  to  same  cause  of  action,  149. 

Pleas  to  be  pieaded  to,  153.  0 

To  have  effect  of  a  new  declaration,  151,  y. 

Statements,  <fec,  required  in,  150. 

Particulars  of  demand,  effect  of  giving,  150,  x. 

.Actionem  non,  actionem  ulterius  Tion,  allegation  of  unnecessary,  113. 
Application  of,  to  be  to  whole  declaration,  unless  specially  limited. 

114,  u. 
Attorney,  plea  by  other  than  for  a  defendant,  not  a  nullity,  1 14,  «- 
Audita  querela,  defence  by,  176,  177. 

Practice  as  to,  reviewed,  177,  u. 
In  bar,  how  divided,  153,  b. 
Bills  of  exchange  and  promisory  notes — in  actions  on,  a  plea  in 

denial  must  traverse  a  matter  of  fact,  e.  g.  drawing,  making, 

&c,  717,  h. 
Commencement  of.  form  of,  114,  456. 
Confession  and  avoidance — matter  of,  must  be  pleaded  specially, 

721. 
Contract  or  tort — in  actions  on,  where  plea  is  doubtful,  it  shall  be 

held  good  if  good  in  substance,  125,  u,  v. 


Pleas. 
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Matters  in  confession  and  avoidance  should  be  pleaded  specially, 

718,  n,  719,  o. 
Defence  arising  after  action,  brought,  distinguished  from  plea  of 
Puis  Darrein  continuance,  115,  to. 

No  formal  commencement  or  conclusion  necessary,  115. 
Plaintiff  may  confess  and  then  is  entitled  to  costs  up  to  time 

of  pleading  it,  731. 
To  be  pleaded  according  to  the  fact,  115. 
Dilatory  plea,  effect  of  judgment  by  plaintiff  on,  156. 

General  demurrer  not  held  a  dilatory  plea,  155,  m. 
May  be  set  down  for  argument  by  plaintiff,  155. 
Argument  not  to  be  before  judge  in  Chambers,  156,  p. 
Two  days  notice  of  setting  down  to  begiven,  155. 
Memorandum  books  for  argument  should  be.provided,  155,  n. 
Practice,  if  not  set  down  in  term,  155. 
Substance  of,  162,  y. 
Distributive  pleas  which  can  be  construed  distributively  to  be  so 
treated,  127,  z,  a. 

Pleas  of  set-off,  payment,  Ac,  to  be  construed  distributively,* 
126. 
Entitling  pleas,  to  be  entitled  in  the  proper  court,  114, 1. 
On  equitable  grounds,  commencement  of,  \\i,p. 

Not  necessary  to  state  that  it  is  by  leave  of  a  judge  or 
according  to  the  form  of  the  statute,  1 14. 
Forms  of,  commencement  of,  114, 456. 
Pleas  in  action  on  contract,  467. 

"  "         wrongs,  independent  of  contraet,  458. 

Pleadings,  455,  458. 
Formal  defence  not  necessary  to  plea,  avowry,  &c,  ]  14. 
General  issue  by  statute,  memorandum  of  statute  relied  on  to  be 

inserted  in  margin  of  plea,  issue  and  record,  730. 
Good  in  substance,  not  to  be  objected  to  for  want  of  form  in  certain 
cases,  125. 

Good  in  substance,  not  to  be  objected  to  where  doubts  arise 
as  to  whether  action  is  in  contract  or  tort,  125. 
Infants  can  only  plead  by  guardian,  114,  m. 
Judgment  recovered,  if  plea  of  is  falsely  stated,  plaintiff  may  sign 

jftgment,  623.  ' 

"Never  indebted,"  effect  of,  in  actions  for  goods  bargained  or  sold, 
715,  6. 

"  Never  indebted,"  effect  of,  in  actions  for  goods  sold  and 

delivered,  715,  a. 
In  an  action  for  money  had  and  received,  716,  d,  e. 
Inadmissable  in  actions  on  bills  and  notes.,  717,  q. 
Nil  debet  not  allowed  in  any  action,  720. 

Non-assumpsit,  effect  of,  in  actions  against  bailees  and  agents,  714,  x. 
In  a  policy  of  insurance,  713,  v. 
Simple  contract,  712,  s. 
On  warrantry,  713. 
Inadmissible  in  actions  on  bills  and  notes,  717,  cf. 

when  never  indebted,  can  be  pleaded,  715. 
Non-detinet,  effect  of,  in  action  for  detaining  goods,  722,  /. 

Evidence  admissible  under,  722,  g. 
Non  est  factum,  effect  of,  in  actions  on  specialties  and  covenants,, 

720,  t,  u. 
"Not  guilty,"  effect  of,  in  actions  of  escape,  726. 
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"Not  guilty,"  effect  of,  in  actions  for  nuisance,  '722,  i. 

"      obstructing  right  of  way,  725,  o, 
"  "      slander  of  plaintiff  in  his  office, 

125,  p. 
"      taking  and  converting  plaintiff's 
goods,  729. 
"  "  "      for  costs,  722,  i. 

"  "  "      trespass  to  lands,  729. 

Payment  must  be  pleaded  in  bar,  722. 

Cannot  be  given  in  evidence  in  reduction  of  damages  or 

debt,  722. 
When  necessary,  126,  x. 
Payment  into  court,  form  of,  122. 
Effect  of,  121,  d. 
Should  show  whether  party  appears  in  person  or  by  attorney, 

122,  h. 
Replication  to,  123. 
Prayer  of  judgment,  allegation  of,  not  necessary,  113. 
,  Precludi  <non,  allegation  of  not  necessary,  114. 

Puis  darrein  continuance,  affidavit  to  accompany,  116. 
Substance  of,  118,  h.. 
Distinction  between,  when  pleaded  at  bar  and  Nisi  Prius, 

116,  d. 
Effect  of,  in  England,  117,  e. 
Examples  of,  116,  c. 
Origin  of,  116,  b. 

Plaintiff  may  confess,  and  is  then  entitled  to  costs  up  to  date 
'  of  pleading  plea,  731. 

When  pleadable,  116. 
On  same  ground  of  answer,  when  allowed  together,  710. 

Costs  in  such  case,  711,  e,  g. 
Set-off,  rem  arks  on  statute  governing,  126,  y. 

Right  of  defendant  to  costs  under,  1 29,  d. 
When  not  necessary  to  plead  it,  721. 
Specialties  and  covenants  in  actions  on  all  pleas  must  be  pleaded 

specially,  except  non  est  factum,  720. 
Traverses  by  defendant,  defendant  may  traverse  generally,  129. 
"  "  "  "  separately  any  ma 

terial  allegation,  129. 
Rule  as  to  traversing  considered,  129,/,  130,  g. 
Special,  abolished,  113,/,  g. 
Practice  in. 

Commencement  of  pleas,  &c,  115. 

Conditions,  precedent,  how  to  be  observed,  95,  d,  e,f,  96,  g.. 

"  pleading  to,  96,  g. 

Dating,  omission  to  date,  92,  uu,  93,  v,  w. 
Declaration,  time  and  manner  of  making,  96,  g. 
Demurrer,  a  defendant  is  not  allowed  to  waive  plea  or  enter  relicta, 

verificatione  without  consent  of  plaintiff,  621. 
Document  may  be  set  out  in  plea,  94,  b,  v. 
Entitling,  92,  u,  t. 

Express  colour,  what  is,  113,  113,  c,  d. 

Entry  to  be  made  on  margin  of  plea,  of  judgment  recovered,  622.. 
Filing  in  long  vacation,  99. 
General  averment,  pleading  to,  96,  g. 
Notice  to  declare,  99. 
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Notice  to  plead  may  be  endorsed  on  declaration  or  served  sepa- 
rately, 111,  112. 

To  reply,  sufficient  without  demand,  112,  s. 
Profert  not  necessary,  937,  942. 
Signature  of  counsel  unnecessary,  110. 
Special  traverses  abolished,  113. 

Form  of,  113,/,  ^.      ' 
Time  to  plead  in  bar,  111. 

To  new  assignment,  111,  t. 
Extension  of,  111,  s. 
When  Sunday  reckoned  in,  111,  t. 
"When  time  had  not  expired  before  1st  July,  622,  o. 
Side  bar  rule  for,  not  to  be  granted,  621. 
Time  to  reply,  111',  I. 
Replication. 

Plaintiff  may  traverse  generally,  131. 

Or  may  admit  part  and  traverse  the  rest,  132. 
General  form  of  replication  considered,  131,,/. 
Replication  de  injuria,  substitution  for,  131,  g. 
Material  allegations  traversable  and  not  traversed,  are  admitted 

131vi. 
Replying  double,  137. 
Several  pleas. 

Abstract  of  pleas  pleaded  to  be  produced  on  the  application,  138,  e. 
Application  to  plead,  affidavit  may  be  required  on,  141,  g. 

Truth  or  falsity  of  pleas  not  to  be  tried  on  affidavit,  138,  e. 
To  be  made  to  a  judge  in  Chambers  first,  137. 
Rule  of  court  is  not  required  for,  in  first  instance,  146. 
But  may  be  obtained  if  the  order  is  refused  by  jndge  in 

Chambers,  145,  Jc. 
Objections  are  to  be  heard  on  summons,  148. 
Order  for,  is  to  be  attached  to  record,  145,  u,  762. 

In  default,  record  not  to  be  passed,  762. 
Order  may  be  appealed  to  full  court,  148,  u. 
Effect  of  pleading  without  an  order,  147,  nn. 
Judgment  may  be  signed  for  pleading  without  leave  pleas  that 
require  an  order,  147. 

If  contrary  to  effect  of  order,  147,  r,  s. 
So  signed,  may  be  set  aside  on  terms,  148,  s,  s. 
Pleas  allowed  together,  distinct  grounds  of  defence,  140,  e. 

When  possibly  a  new  defence  is  raised,  though  apparently 

the  same  as  another  plea  pleaded,  140,  e. 
Not  necessarily  inconsistent,  140,  e. 
Showing  different  legal  conclusions,  140,  e. 
To  the  several  counts  of  the  declaration,  141,  e. 
Which  taken  together  amount  to  one  answer,  141,  e. 
Pleas  disallowed,  pleas  substantially  the  same  as  others  on  the 
record,  140,  e. 

Inconsistent  pleas,  140,  e. 
Immaterial  pleas,  140,  e. 
Pleas  doubtful,  whether  allowed  or  not,  141,  e. 
Specially  traversing  material  facts  are  allowed,  130,  h. 
Striking  out. 

Pleas  improperly  framed  may  be  struck  out,  156. 
Trial  of  questions  by  consent,  without  pleadings,  201. 
Substance  of  pleadings. 

Considered,  158,  o. 
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Argumentativeness  in,  158,  v. 

Duplicity,  158,  v. 

Immateriality  in,  90,  k,  I,  m,  n,  o,  p,  q. 

Inconsistency  in,  158,  v. 

Issuable  pleadings,  what  are,  158,  v. 

Uncertainty,  158,  v. 

Declaration,  161,  y. 

Plea,  peremptory,  162,  y. 

"    dilatory,  162,  163,  y 
Replication,  164,  y. 
Eejoinders,  165,  y. 
Surrejoinder,  165,  y. 

May  be  struck  out  if  improperly  framed,  156. 
Plaintiff  may  traverse  part  or  whole  of  plea,  130. 

POLICE  MAGISTRATE. 

To  be  ex  officio  justice  of  the  peace,  597. 

POLICY  OF  INSURANCE. 

Averment  of  interest  of  assured  in  action  on,  719,  720  r. 
See  Non-assumpsit,  Plea  of — Pleading. 

POSSESSION  OF  LAND. 

Award  of.—  See  Arbitration  and  Award. 
Writ  of. — See  Ejectment. 

POSTEA. 

Attorney  of  party  entitled  to  draw  it  up,  333. 
When  plaintiff  is  generally  entitled  to,  333,  g. 
Forms  of,  734,  735. 
See  Forms. 

POSTPONEMENT  OF  TRIAL.— See  Trial  and  Assessment. 

POUNDAGE. 

On  executions,  date  from  which  chargeable,  374. 
When  sheriff  is  entitled  to,  374  g,  375,  589. 

"  "  "  fees  and  mileage  only,  376. 

"  "  "  fees  and  poundage,  376,  k. 

Reduction  of,  by  court,  377,  377  m. 
See  Costs — Sheriff. 

PRACTICE. 

As  to  abatement. — See  Abatement — Revivor. 

Absconding    debtors. — See  Attachment    of   Debts — Attachment    of 

Goods,  <fcc. 
Absentees. — See  Summons,  Writ  of. 
Addresses  of  counsel. — See  Addresses  of  Counsel, 
Admission  of  documents. — See  Admission  of  Documents. 
Affidavit. — See  Affidavit. 
Amendment. — See  Amendment. 

Appeal  from  County  Court. — See  Appeal  from  County  Court. 
Appearance. — See  Appearance — Ejectment, 
Arbitration  and  award. — See  Arbitration  and  Award. 
Arbitrators. — See  Arbitration  and  Award. 
Assessment  of  damages. — See  Assessment  of  Damages. 
Assizes,  proceedings  at. — See  Record,  Entry  of. 
Attachment  for  contempt. — See  Attachment. 

•'  of  goods  and  debts. — See  Attachment  of  Goods,  &c. 
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PR  ACTICE— (  Continued.) 

Attorney. — See  Attorney. 

And  guardian. — See  Prochain  Ami. 
Audita  querela. — See  Audita  Querela. 
Award. — See  Arbitration  and  Award. 
Bail, — See  Bail — Bail,  Special. 
Bills  of  exchange. — See  Pleading. 
Capias,  writ  of. — See  Capias  ad  Satisfaciendum. 
Case,  action  of. — See  Costs. 
Cauae  of  action. — See  Cause  of  Action. 
Certificates  of  costs. — See  Costs. 
Certiorari. — See  Certiorari. 
Change  of  attorney. — See  Attorney. 

"       of  venue. — See  Venue.   • 
Chattels,  specific  delivery  of. — See  Chattels,  Specific  delivery  of. 
Clerks  and  Deputy  Clerks. — See  Clerks  and  Deputy  Clerks. 
Clerk  of  Process. — See  Clerk  of  Prooess. 
Cognovit. — See  Cognovit. 

Computation  of  time. — See  Computation  of  Time. 
Confession  of  judgment. — See  Cognovit. 
Coroner's  fees. — See  Sherlff. 
Costs. — See  Costs. 
County  Court. — See  County  Court. 

Interlocutory  orders  by  judge  of  County  Court,  186,  187. 
Crown,  venue  in  actions  by. — See  Crown. 
Death  of  parties. — Sec  Revivor. 
Debtor,  examination  ot-^See  Examination  of  Debtor. 
Declaration. — See  Declaration. 
Defence  after  action  brought. — See  Defence,  after  Action  Brought — 

Pleading. 
Demurrer. — See  Demurrer. 
Depositions. — See  Depositions.  ' 
Discontinuance. — See  Discontinuance — Ejectment. 
Discovery  of  documents. — See  Discovery  of  Documents. 
Dower. — See  Dower. 
Ejectment. — See  Ejectment. 
Enrolling  proceedings. — See  Ejectment. 
Equitable  defences. — See  Equitable  Defences — Pleading. 
Evidence. — See  Evidence, 

Examination  of  judgment  debtor. — See  Examination  of  Judgment  Debtor. 
Execution. — See  Execution. 
Exhibits. — See  Exhibit. 
Exonoretur. — See  Bail. 
Female  plaintiff. — See  Revivor. 
Femme  sole  and  covert, — See  Revivor. 
Foreigner. — See  Absentee — Summons,  "Writ  of. 
Forms. — See  Forms. 

Garnishee  proceedings. — See  Garnishee  Phooeedings. 
General  rule  of  court  as  to  practice,  614,  705. 
General  Sessions. — See  General  Sessions. 
Guardian. — S»e  Proohain  Ami. 
Habeas  Corpus. — See  Habeas  Corpus. 
Husband  and  wife. — See  Husband  and  Wife. 
Increase,  affidavit  of. — See  Increase. 
Injunction,  writ  of. — See  Injunction. 
Insolvent  debtor. — See  Insolvent  Debtor. 
Inspection  of  documents. — See  Inspection  of  Documents, 
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PRACTICE—  ( Continued.) 

Interest. — See  Interest. 

Interlocutory  proceedings. — See  Interlocutory  Matters  and  Proceedings 

— Motions.         *. 
Interrogatories. — See  Interrogatories — Discovert  of  Documents. 
Irregularity. — See  Irregularity. 
Issue  book. — See  Issue  Book. 
Joinder  of  causes  of  action. — See  Joinder  of  Causes  of  Action. 

"       of  issue. — See  Joinder  of  Issue — Pleadding. 

"        of  parties. — See  Joinder  of  Parties. 
Joint  obligation. — See  Writ  of  Revivor. 

"     tenants. — See  Ejectment. 
Judgment. — See  Judgment. 

Judgment  debtor. — See  Examination  of  Judgment  Debtor. 
Judges'  Chambers. — See  Judges'  Chambers. 
Jurat. — See  Affidavit. 
Jury,  trial  by. — See  Jury. 
Landlord  and  tenant. — See  Ejectment — Landlord  and  Tenant — Lessee 

Tenant. 
Lessee. — See  Ejectment — Lessee.  • 
Long  vacation. — See  Time  to  Plead. 
Mandamus. — See  Mandamus,  "Writ  of. 
Maps  and  plan. — See.  Costs. 
Marshal  and  Clerk  of  Assize. — Set  Costs. 
Mesne  profits. — See  Ejectment — Mesne  Profits. 
Mileage. — See  Costs — Mileage — Sheriff's  Fees. 
Misjoinder. — See  Joinder  of  Parties. 
Misnomer  of  parties. — See  Misnomer  of  Parties. 
Money. — See  Execution. 

Mortgage See  Ejectment — Mortgage. 

Motions  on  affidavits,  &c. — See  Motions. 

"       for  new  trial. — See  Motions  for  Hew  Trial — New  Trial. 
Multiplicity  of  suits. — See  Costs. 
New  trial. — See  New  Trial. 
Nolle  prosequi. — See  Costs. 
Notice  for  a  jury. — See  Notice  for  a  Jury. 

"      of  trial  under  Law  Reform  Act. — See  Notice  of  Trial,  4c. 

"      limiting  defence. — See  Ejectment. 

"     of  title. — See  Notice  of  Title. 

"      of  trial  and  assessment. — 'See  Notice  of  Trial  and  Assessment. 
Order  of  reference. — See  Arbitration. 
Orders. — See  Rules,  Orders  and  Summons. 
Original  process. — See  Capias,  Writ  of — Clerk  of  Process — Summons, 

Writ  of. 
■  Outstanding  debts,  suit  for,  by  sheriff. — See  Attachment  of  Debts. 
Overholding  tenants. — See  Ejectment. 
Particulars  of  demand. — See  Particulars  of  Demand. 

"  of  set-off. — See  Particulars  of  Set-off. 

Payment  of  money  into  court. — See  Payment  of  Money  into  Court. 
Penal  actions,  compounding. — See  Penal  Actions,  Compounding. 
Perishable  property. — See  Attachment  of  Debts. 
Plaintiff's  claim,  endorsement  of. — See  Summons,  Writ  of. 
Pleading. — See  Pleading. 

Possession  of  land,  award  oi.^See  Arbitration  and  Award. 
Postea. — See  Postea. 

Poundage. — See  Poundage — Sheriff's  Fees. 
Prayer  of  judgment, — See  Pleading. 
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Prisoners. — See  Prisoner. 

Proceedings  at  Assizes. — See  Address  of  Counsel — Evidence — Examina- 
tion op  "Witnesses — Record.  * 

Process  Clerk. — See  Clerk  of  Process. 
"        original. — See  Original  Process. 

Production  of  documents. — See  Production  of  Documents. 

Qui  tarn  actions. — See  Penal  Actions. 

Real  and  mixed  actions. — See  Real  and  Mixed  Actions. 

Recognizances. — See  Recognizances. 

Records. — See  Records. 

Referring  matters  of  account. — See  Arbitration  and  Award. 

Remanet. — See  Remanet. 

Replication. — See  Replication. 

Reply. — See  Addresses  of  Counsel. 

Revision  of  taxation. — See  Costs. 

Revival  of  judgments  and  execution. — See  Revival  of  Judgments  and 
Execution. 

Revivor. — See  Revivor — Revivor,  Writ  of. 

Revocation  of  award. — See  Arbitration  and  Award. 

Right  to  reply. — See  Addresses  of  Counsel. 

Roll. — See  Records. 

Rules  of  Court. — See  General  Rules  of  Court. 

Rules,  summonses  and  orders. — See  Rules,  Summonses  and  Orders. 

Satisfaction  of  judgment. — See  Satisfaction  of  Judgment. 

Scire  facias,  writ  of. — See  Scire  Facias. 

Security  for  costs. — See  Security  for  Costs. 

Service  of  writs,  papers,  &c. — See  Service. 

Setting  down  causes  for  argument. — See  Setting  down  Causes  for  Argu- 
ment. 

Set-off. — See  Set-off. 

Sheriff,  bail  to. — See  Sheriff,  Bail  to. 

Sheriff's  feest—See  Sheriff's  Fees. 
Poundage. — See  Poundage. 

Sheriff's  rules,  <fcc. — See  Sheriff's  Rules. 

Special  bail. — See  Attachment  of  Goods — Bail,  Special. 
"       cases. — See  Special  Cases. 
"       endorsements. — See  Summons,  Writ  of. 
"       verdict. — Sbs-Special  Verdict. 

Specialties,  actions  on. — See  Specialties,  Actions  on. 

Specific  delivery  of  chattels. — See  Specific  Delivery. 

Stay  of  proceedings. — See  Stat  of  Proceedings. 

Stock  in  bank. — See  Execution,  Writ  of. 

Subpoena. — See  Subpcena — Costs. 

Summons,  writ  of. — See  Summons,  Writ  of. 

Tenant. — See  Landlord  and  Tenant. 

Tenants  in  common. — See  Ejectment. 

Teste. — See  The  Several  Writs,  under  proper  heads. 

Time,  computation  of. — See  Computation  of  Time — Pleading. 
"     to  plead. — See  Pleading. 

Title  of  claimant  in  ejectment. — See  Ejectment. 
Town  and  County  causes. — See  Town  and  County  Causes. 
Trespass  or  case. — See  Costs. 
Trespass  to  lands. — See  Trespass  to  Lands. 
Trials  and  assessments. — See  Trials  and  Assessments. 
Trials  of  questions  of  fact  without  pleadings. — See  Trials  of  Questioxs  of 
Facts,  40. 
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PRACTICE— ( Continued. ) 

Trial_  by  proviso. — See  Trial  by  Proviso. 

Umpire. — See  Arbitration  and  Award. 

Vacation. — See  Vacation — Declaration — Pleading. 

Variances. — See  Amendment. 

Venue. — See  Venue. 

Venire. — See  Venire. 

Verdict. — See  Verdict. 

View  by  jury. — See  View. 

Witnesses. — See  Arbitration  and  Award-?-Examination  of  Witnesses. 

Writs  of  capias. — See  Capias. 

AVrit  of  ejectment. — See  Ejectment. 

Writ  of  enquiry. — See  Sheriff. 

Writ  of  error. — See  Writ  of  Error. 

Writ  of  execution. — See  Bail — Execution. 

Writ  of  revivor. — See  Revivor,  Writ  of. 

Writ  of  Summons. — See  Summons,  Writ  of. 

PRAYER  OF  JUDGMENT. 

Use  of,  in  pleading,  abolished,  113. 
See  Pleading. 

PRECLUDI  WON. 

Allegation  of,  in  pleading,  not  necessary,  114. 
See  Pleading. 

PREROGATIVE  MANDAMUS.— See  Mandamus. 

PRIORITY  OF  EXECUTION.— See  Execution. 

PRISONERS. 

Discharge  of. 

Rule  discharging  to  direct  a  supersedeas  to  issue,  613. 
Time  for  proceeding  against,  673,  c,  e. 
"     within  which  to  be  declared  against,  674. 
Examination  of. 

May  be  examined,  being  brought  up  on  habeas  corpus,  256. 
When  habeas  corpus  for  that  purpose  may  be  granted,  256,  notes. 
See  Bail — Habeas  Corpus. 

PROCEEDINGS  AT  ASSIZES.— See  Addresses  of  Counsel— Evidence— Ex- 
amination of  Witnesses. 

PROCESS  CLERK— See  Process  Clerk. 

PROCESS,  ORIGINAL.— See  Original  Process. 

PROCHAIN  AMI. 

Authority  to  prosecute  or  defend  for  an  infant  only  to  extend  to  suit 

specified,  620. 
See  Infant — Ejectment. 

PRODUCTION  OF  DOCUMENTS. 

No  subpoena  to  issue  for  original  records  except  by  order  of  court,  642, 
See  Inspection  of  Documents. 

PROMISSORY  NOTES,  ACTIONS  ON.— See  Non  Assumpsit,  Plea  of. 

PROVISO,  TRIAL  BY.— See  Trial  by  Proviso. 

PUBLICATION  OF  AWARD. — Set  Arbitration  and  Award. 

PUIS  DARREIN,  CONTINUANCE. 
When  pleadable,  116. 
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PUIS  DARREIN,  CONTINUANCE— (Continued.) 

Plea  of,  to  be  accompanied  by  an  affidavit,  117. 

Contents  of  affidavit,  118,  A. 

Time  for  pleading,  118,  i. 

Plaintiff  may  confess  plea  when  pleaded,  and  enter  up  judgment  for  costs, 

731. 
When  not  to  apply,  732. 
See  Pleading. 

PUTTING  IN  BAIL.— See  Bail,  Special 

QUESTIONS  OF  PACT,  TRIAL  OF,  "WITHOUT  PLEADINGS.  —  See  Tkial 
of  Actions,  &o. — Ejectment. 

QUESTIONS. 

To  .be  answered  by  clerks  and  attorneys  on  examination  for  admission  as 
attorneys,  616. 

QUI  TAM  ACTIONS.— See  Penal  Actions. 

REAL  ACTIONS. 

Certain  actions  and  writs  abolished,  580. 
"What  are  not  abolished,  681,  b. 
See  Real  and  Mixed  Actions. 

REAL  AND  MIXED  ACTIONS. 

Abolished  except  three,  viz.,  writ  of  dower,  dower  undel  nihil  habit,  and 
ejectment,  2,  e. 
RECOGNIZANCE. 

To  appear  at  Recorder's  Court,  604. 
In  ejectment. — See  Ejectment. 
See  Bail,  Special. 
RECORDS. 

Entry  of,  at  Nisi  Prius. 
Generally,  287,  v. 

Time  for  entry  of,  in  county  causes,  288. 
"  "    in  town  causes,  289. 

The  judge  may  permit  after  the  time  limited,  28S,  v.  289. 
In  County  Court  cases,  290. 
Venire,  form  of,  290. 

Clerks  and  deputy  clerks  are  to  make  two  lists  of  records  entered, 
288,  289. 
Must  be  passed  and  signed  by  the  proper  clerk,  287. 
Entries  on  certain,  not  to  be  made,  732. 
Form  of,  to  be  prescribed  by  clerk  of  the  crown,  696. 

To  be  not  more  than  14  inches  by  4  when  folded,  696. 
To  be  written  on  at  least  a  sheet  of  paper  or  parchment, 
695,  696. 
Not  to  be  received  except  in  proper  form,  695. 
New  trial,  when  time  for  moving  for  expires,  the  record  may  be  delivered 

to  the  proper  attorney,  333. 
Rule  to  produce,  when  existence  of  is  denied,  not  necessary,  643. 
But  in  lieu  thereof  a  four  day  notice  is  substituted,  643. 
Transmission  of. 

Deputy  clerks  are  to  transmit  to  head  officer  with  all  exhibits  in 

24  hours  after  notice,  331,  332,  h. 
In  default,  they  are  guilty  of  contempt,  332. 
Form  of  notice  to  transmit,  332,  g. 

Form  of  affidavit  of  service  of  notice  and  search,  <fcc.,  882,  h. 
Practice,  when  record  is  not  produced,  333, 1. 
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RECORDER. 

County  Court  judge  substituted  for,  598. 

RECORDER'S  COURT. 
Abolition  of,  697. 

Indictments  in,  how  disposed  of,  598. 
Recognizance  to  appear  in,  how  disposed  of,  604. 

REFERRING  MATTERS  OF  ACCOUNT.— See  Arbitration  and  Award. 

REGUL^E  GENERALES. 
As  to  attorneys,  614. 
In  practice,  618. 
In  pleading,  706. 
See  General  Rules. 

REJOINING  DOUBLE.— See  Pleading. 

REMANET  UNDER  LAW  REFORM  ACT. 
Entry  on  record,  as  to,  606. 
Provisions  as  to,  606. 
See  Costs. 

REMISSION/BACK  OF  AWARD.— See  Arbitration  and  Award. 

RENEWAL. 

Of  attachment. — See  Attachment. 

Of  execution. — See  Execution. 

Of  writ  of  summons. — See  Summons,  Writ  of. 

REPLICATION. 

Equitable  commencement  of,  180. 

'•        pleading,  180. 
Forms  of,  458. 

When  there  may  be  several  of  the  same  cause  of  action,  710. 
Whole  or  part  may  be  denied  by  'defendant,  132. 
See  Pleading. 

REPLY. 

When  right  of  counsel  to  reply  exists,  293,  e. 
See  Addesses  of  Counsel. 

REPRESENTATIVE  CHARACTER. 

Of  a  plaintiff  or  defendant  must  be  denied  to  be  put  in  issue,  712. 
See  Pleading. 

RESIDENCE. 

Definition  of,  23,  g. 

REVISION  OF  TAXATION.— See  Costs. 
REVIVAL  OF  JUDGMENTS  AND  EXECUTIONS. 
By  suggestion. 

Application  to  be  by  rule  or  summons  to  show  cause,  410. 
Form  of  summons  to  enter  suggestion,  454. 

"  "        to  entitle  judgment  creditor  to  execution,  455. 

During  lives  of  parties  to  judgment  it  may  issue  for  6  years  from 

date  of  judgment  without  sciri  facias  or  writ  of  revivor,  408. 
Common  Law  presumption  as  to  satisfaction  of,  after  one  year, 

407,  a. 
Proceedings  when  necessary  to  revive  by  reason  of  lapse  of  time, 
409,  i.  . 

.  Upon  entry  of  suggestion,  issue  of  writ,  execution  may  issue,  409. 
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REVIVAL  OF  JUDGMENTS  AND  EXECUTIONS— {Continued.) 
When  summons  is  to  be  refused,  410. 
Costs  in  such  cases,  411. 
If  summons  is  discharged  parties  are  at  liberty  to  proceed  by'writ 

of  revivor,  411. 
When  unnecessary  to  revive,  408. 
See  Revivor,  Whit  of. 

REVIVOR  BY  SUGGESTION. 
Death  of  party. 

Not  to  abate  suit,  187. 
Suggestion  of,  188  u,  z,  189  a. 

When  party  dying  is  one  of  several  plaintiffs  or  defendants,  188. 
Death  of  sole  plaintiff. 

Practice  in  such  case,  190. 

Suggestion  to  revive  in  name  of  representative,  189. 
Affidavit  required  to  obtain,  189,  e. 
Truth  of  suggestion  to  be  tried,  189. 
Death  of  sole  defendant. 

Plaintiff  may  suggest,  190. 
When  suggestion  traversable,  190,  i. 

Action  may  be  revived  in  name  of  executor  or  administrator,  191. 
Notice  of  suggestion  to  be  served  on  executor  or  administrator,  191. 
Form  of.  191,  o. 

Proceedings  in  case  of  non-appearance,  191. 
In  case  of  death  before  pleading,  declaration,  notice  to  plead  and 
suggestion  to  be  served  together,  192. 

Defendant  to  plead  to  declaration  and  suggestion  together, 
192. 
In  case  of  death  after  declaration,  time  for  new  defendant  to  plead, 
when  defendant  had  not  pleaded  before  his  death,  192. 

New  defendant,  what  pleas  he  may  plead  without  leave,  192. 
He  may  plead  forthwith  by  leave,  192. 
Iu  case  of  death  after  plea,  and  before  issue  joined,  pleading  by 

new  defendant,  192,  w. 
Rights  of  plaintiff  as  to  costs,  193. 

defendant      "         "      193,  r. 
Death  of  parties  between  verdict  and  judgment. 
Not  to  be  alleged  for  error,  193. 

Entry  of  judgment  munc  pro  lunc,to  avoid  abatement,  193,  b,  194,  e. 
"  Judgment,"  meaning  of,  193,  c. 
Remedy,  when  not  under  this  section.  193,  d. 
Verdict,  when  to  be  entered,  194. 
Death  of  plaintiff  or  defendant  between  interlocutory  and  final  judgment. 
When  the  action  does  not  abate,  194,  h. 

"  Such  defendant,"  includes  sole  or  surviving  defendant.  194,  i. 
Compelling  parties  to  proceed. 

Form  of  suggestion,  198,  g. 

"      summons  to  proceed,  197.     v 
Defendant,  &c,  may  enter  suggestion  of  default  and  have  judgment 
for  costs,  197, 198. 
Marriage  of  female  party. 

Attorney  appointed  by  wife  to  continue  after  marriage,  unless  the 

husband  countermands  or  he  is  discharged  by  order,  197. 
Not  to  abate  action,  192. 
Action  may  proceed  to  judgment  after,  196. 
Judgment  may  be  executed  against  wife  or  wife  and  husband,  by 
suggestion  or  (frit,  196. 
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Judgment  in  favor  of  wife,  husband  may  issue  execution  on,  196 
Proceeding  against  executors  as  to  assets  infuturo  to  be  in  nature  of  writ 

of  revivor,  414. 
In  ejectment. 

Death  of  claimant  or  defendant  not  to  cause  abatement,  538,  539,  m. 
Suggestion,  where  right  of  deceased  claimant  descends  to  another  , 

claimant,  539,  o. 
Such  suggestion  not  to  be  traversable  but  may  be  set  aside  if  un- 
true, 639.  p. 
Proof  to  entitle  surviving  claimant  to  verdict,  640,  x. 
Suggestion,  where  right  of  deceased  does  not  survive  to  surviving 

claimant  and  legal  representatives  are  not  added,  540. 
After  such  suggestion,  surviving  claimants  may  proceed  to  judg- 
ment for  iheir  shares,  540. 
Suggestion,  where  one  of  several  claimants  dies  after  verdict  and 

before  execution,  540,  /.  , 

Effect  of  such  suggestion,  541. 

Possession  of  deceased  share  may  be  ordered  to  the  legal  represen- 
tatives, 541. 
Suggestion  of  death  of  sole  claimant,  or  of  claimant  whose  share- 
does  not  survive  to  other  claimants,  541. 
Proceedings  thereon,  542. 

For  whom  judgment  and  execution  to  issue,  542. 
Suggestion  of  death  of  one  of  several  defendants  before  or  after 

judgment,  542. 
Suggestion  of  death  of  sole  or  all  defendants  before  trial,  543. 

When  such  death  takes  place   after   verdict,  claimant  is 
entitled  to  judgment  as  if  no  death  occurred,  544. 
Death  before  trial  of  defendant,  defending  for  part  which  others  do 

not  defend  for,  544. 
Defending  separately  for  part  which  others  defend  for,  545. 
When  legal  representatives  may  appear,  545. 

REVIVOR,  WRIT  OF. 

In  what  case  to  issue. 

In  case  of  death  of  one  or  more  defendants  against  whom  a  joint 
judgment  is  recovered,  415. 

May  be  issued  if  some  defendants  are  alive,  415.. 

Bants  and  incorporated  companies,  under  this  seGtion,  416. 

Joint  obligor,  death  of,  415,  i. 

When  issuable,  195. 

Should  follow  the  judgment,  411,  e, 
Writ,  issue  of,  and  subsequent  proceedings. 

Practice  as  to  issue,  411. 

See  Revival  of  Judgments  and  Executions.. 

Appearance,  413. 

Contents  of,  411. 

Costs  upon,  412. 

Direction  of,  411. 

Form  of,  412,  455. 

To  be  similar  to  scire  facias,  195,  e. 

How  sued  out,  412. 

How  proceeded  upon.  195,  412. 

Pleadings  upon,  ^12. 

Proceedings  in  case  of  default  in  appearance,  195. 

Rule  or  judge's  order  for,  when  necessary,  413. 
53 
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REVIVOR,  WRIT  OF— (Continued.) 

Rule  to  show  cause,  when  necessary,  41 8j 

"    to  call  on  party  to  show  cause  in  ten  days,  411. 
Teste  of,  411. 

Practice,  when  judgment  is  less  than  ten  years  old,  413. 
"      when  more  than  10,  413. 
"     16, 413. 
"      20,  413,  t,  a. 
See  Scire  Faoias — Revival  of  Judgments  and  Executions. 

REVOCATION   OF  AWARD  AND   REFERENCE.  —  See  Arbitration  and 

Award. 
RIGHT  OF  WAY.— See  Not  Guilty,  Plea  of. 
RIGHT  TO  REPLY.— See  Addresses  of  Counsel. 

ROLL  AND  RECORD. 

Certain  entries  not  to  he  made  on,  782. 

See  Clerks  and  Deputy  Clerks  of  the  Crown — Revivor. 

RULES  OF  COURT.— See  General  Rules  of  Court. 

RULES  IN  TERM.— See  County  Court. 

RULES,  SUMMONSES  AND  ORDERS. 
Rules. 

Date  of,  683. 

Certain,  may  be  obtained  from  Clerks  and  Deputy  Clerks  of  the 

Crown,  683. 
Enlarging,  683. 

When  enlarged  rules  are  to  be  drawn  up  for,  684. 
To  show  cause,  when  to  be  a  stay  of  proceedings,  686. 
Making  judge's  order  a  rule  of  court,  685,  686,  686  w. 

"        submission  a  rule  of  court  — See  Arbitration  and  Award. 
Not  required  to  plead  several  pleas,  &c,  when  judge's  order  is 
obtained,  145. 
Summonses. 

Only  one  for  the  same  matter  is  required,  684; 

Party  obtaining,  entitled  to  an  order  on  the  return,  unless  cause  is 

shown,  684.  , 

Half-hour's  grace  on  attendance  before  a  master,  684. 
Orders. 

Judge's  order,  how  enforced,  686,  s. 

What  amounts  to  disobedience  of,  686. 
To  sign  judgment  by  consent,  what  must  be  done  to  obtain,  684. 
Rule  in  such  case,  when  defendant  has  appeared  by  attorney,  685. 
"  "  "  "         does  not  appear,  or  appears  in 

person,  685. 
See  Motions  on  Affidavits,  &o, 

SATISFACTION  OF  JUDGMENT. 

Common  law,  presumption  as  to,  407,  a. 
Mode  of  Acknowledging,  657. 
Satisfaction  piece. 

Declaration  of  attesting  attorney,  657. 

Entry  of,  658 

Form  of,  658. 

Signing,  who  to  be  signed  by,  667. 

By  plaintiff  may  be  dispensSfl  with,  667,  n. 
By  personal  representative,  657. 
Transmission  of,  667. 
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SCIRE  FACIAS,  WRIT  OF. 

Against  whom  to  be  issued,  414. 

Public  companies,  415,  c. 

In  England,  416,  g. 
Appearance  to,  what  is  sufficient,  656. 
Teste,  direction,  &c,  as  in  writs  of  revivor,  414. 
On  a  county  recognizance  to  be  brought  in  Tort,  only,  6S5. 
Form,  of,  not  to  express  when  taken,  655. 
Judgment  on,  how  to  be  signed,  655. 
When  not  necessary  to  revive  judgments,  408,  408,  i. 
Plaintiff  cannot  quash  after  appearance,  except  on  payment  of  costs,  654. 
Rules  in  cases  affecting  the  crown  to.  be  8  day  rules,  except  rules  to  ap- 
pear, 656,  656c. 
Time  to  appear  to,  656.  , 

Prerogative  of  crown  not  to  be  affected,  656. 
See  Revivor,  Writ  of. 

SECURITIES  FOR  MONEY. 

May  be  seized  and  sued  on  by  sheriff,  367. 
See  Execution,  Writ  of. 

SECURITY  FOR  COSTS. 

Application  for,  in  general,  must  be  before  issue  joined,  633. 
Cases  in  which  it  may  be  obtained,  585. 
When  to  be  made,  633. 

Not  until  after  appearance  in  ejectment,  579,  p. 
Precedents  as  to,  630,  m,  631,  632. 
When  defendant  cannot  be  compelled  to  give,  633,  o. 
For  unpaid  costs  of  former  suit  in  ejectment,  for  same  cause  of  action, 
578,  m. 
SEAL. 

A  Court  of  Record  may  appoint  one,  6, 1. 

SEDUCTION. 

Payment  into  court  in  action  of,  not  allowed,  119. 
See  Pleadiwj. 

SERVICE. 

Of  writ  of  attachment. — .Ses^  Attachment  or  Goods. 
Of  Capias. 

May  only  be  served  within  two  months  from  date,  81. 

Effect  of  service,  81. 

Service  of  capias,  where  to  be  made,  30,  v,  81. 
Of  writ  of  ejectment. — See  Ejectment. 
Of  pleadings,  orders  and  notices. 

Agent  at  Toronto,  when  to  be  allowed  on,  69,  p,  r. 

Books  to  be  kept,  in,  which  Toronto  attorneys  names  and  places  of 
business  for  service  are  entered,  689. 

How  service  is  to  be  effected  in  case  of  such  entry  not  being  made, 
689. 

Entry  of  Toronto  agents  names  for  service.  190. 

Effect  of  service  on  agent,  690. 

Copies  of  all  pleadings  are  to  be  served  on  the  opposite  party,  687. 

Practice  where  residence  of  party  to  be  served  is  unknown,  687. 
Of  pleadings. 

Hours  for  service,  688. 

Effect  of  serving  after  hours,  688. 

When  to  be  on  defendant  and  when  to  be  on  his  attorney,  69,  o,  s. 
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SERVICE— (  Confirmed.) 

Service  may  be  effected  in  any  county,  99. 
When  originals  must  be  shown,  688. 

When  party  sues  or  defends  in  person,  a  memorandum  of  place  for 
service  not  more  than  two  miles  away,  is  to  be  left  wtth  clerk,  291. 
Practice  when  no  such  memorandum  is  left,  691. 
When  such  party  afterwards  employs  an  attorney  and  gives  notice 

of  the  fact,  the  attorney  is  to  be  served,  692. 
Summons  for  attachment  for  non-return  by  sheriff,  383,  p. 
Of  writ  of  summons. 

Affidavit  of  service,  24. 
May  be  effected  in  any  county,  1*7. 
When  to  be  personal,  17,  v. 

Leave  to  proceed  when  personal  service  has  not  been  effected,  19. 
On  corporation  aggregate,  21,  22. 
Memorandum  of  service  to  be  endorsed,  23. 
See  Summons,  Writ  of. 

SESSIONS. — See  General  Sessions. 

SETTING  ASIDE  AW  AWARD.— See  Arbitration  and  Award. 

SETTING  DOWN  CAUSES  FOR  ARGUMENT, 
In  term,  625. 
Form  of  notice,  625,  h. 

SET-OFF. 

Where  plea  of  is  unnecessary,  721,  721,  a. 

Of  damages  or  costs  not  to  be  allowed  to  prejudice  of  attorneys  lien,  652. 

Particulars  oi—See  Particulars  of  Set-off. 

See  Pleading. 

SEVERAL  COUNTS  AND  PLEAS  TO  SAME  CAUSE  OF  ACTION.  —  See 
General  Rules  of  Court. 

SEVERAL  MATTERS  OF  PLEAS.— See  Pleading. 

-SHERIFF. 

Bail  to. — See  Bail  to  Sheriff. 
Sheriff's  fees. 

When  the  sheriff  is  entitled  to  fees  only,  590. 

Reduction  of,  if  unreasonable,  590. 

In  cases  unprovided  for,  may  be  allowed  by  a  judge,  590. 

Reasonable  fees  and  disbursements  allowed  in  Replevin  suits,  761. 

Tariff  of,  in  criminal  justice,  766. 
"    additional,  761. 
See  Poundage. — Sheriff'  Rule  to  Return  Writ. 

Jtule  to  bring  in  body. 

To  be  a  side  bar  rule,  675. 

May  be  issued  after  he  has  left  the  office,  676. 
"        "      in  term  or  vacation,  675. 

Attachment  for  disobedience  to,  issue  of  in  vacation,  676. 

See  Bail. 
Rule  to  return  writs. 

To  be  six  day  rules,  675. 

Whence  issuable,  675. 

When  and  where  writ  is  to  be  filed,  675. 

Endorsement  to  be  made  when  filed,  675. 

Who  may  issue,  380. 
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SHERIFF— ( Continued. ) 

Duty  of  sheriffs,  &c,  when  served  with  writs,  380. 

"     when  served  with  a  demand  to  return  writ,  380,  J. 
Effect  of  rule  as  to  loss  of  fees,  381,  381,  e. 
When  sheriff  may  be  liable  to,  388, 
Costs  for  non-return  of  writs,  382. 

When  costs  of  application  for,  may  be  given  to  sheriff,  383. 
Summons  for  an  attachment  for  non-return  when  granted,  383. 
Service  of  such  summons,  383,  p. 
Disposal  of  an  return,  384. 
When  attachment  may  issue,  385. 
To  whom  to  be  granted.  S85,  a. 
When  habeas  corpus  may  be  granted  and  sheriff  admitted  to  bail, 

3&6. 
Proceedings  on  return  of  cepi  corpus  to  writ  of  attachment,  386,  u. 
Where  attachment  and  habeas  corpus  are  returnable,  38Y. 
Where  sheriff's  non-return  renderB  him  liable  to  forfeit  his  office, 

387. 
Where  he  may  be  sued  for  forfeit  of  $400,  387,  388,  i. 
Who  may  sue  for  such  forfeit  and  time  limited  for  bringing  suit, 

388. 
Sureties  of  sheriff  are  liable  for  acts  done  colore  officii  after  forfeiture, 

387,  g. 
What  other  remedies  exist,  388,  n. 
Sale  of  lands. — See  Attachment  of  Goods — Execution,  Weits  of. 

SHORT  TITLE  OF  COMMON  LAW  PROCEDURE  ACT;  448. 

SIMPLE  CONTRACT,  ACTION  ON.— See  Non-assumpsit  Pleading. 

SITTINGS  IN  COUNTY  COURT.— See  County  Court. 

SLANDER. 

Payment  into  court  in  actions  not  allowed  in  actions  of,  119. 
Pleading  of  pleadings  in  respect  of  the  trade. — See  Not  Guilty,  Plea  of — 
Pleading. 

SOLE  PLAINTIFF  OR  DEFENDANT,  DEATH  OF.— See  Revivor  in  Eject- 
ment. 

SPECIAL  BAIL. — See  Attachment~of  Goods — Ball,  Special. 

SPECIAL  CASES. 

Before  issue  joined. 

Questions  of  law  maybe  stated  for  opinion  of  the  judges  after  issue 
of  writ  and  before  judgment,  204. 

What  questions  of  law  can  be  raised  by,  205,  c. 
Questions  of  fact,  necessarily  involved,  will  be  sent  for  trial,  205,  d. 
Consent  and  order  of  judge  necessary  for  judgment  on,  205. 
Agreement  as  to  payment  of  a  fixed  sum  after  judgment  on,  207. 
Agreement  allowing  court  to  ascertain  amount,  207. 
Setting  down  for  judgment,  625. 
Costs,  judgment  may  be  with  or  without,  207. 

To  follow  the  event  in  absence  of  agreement,  207. 
Under  the  old  practice,  207,  p. 
To  successful  party,  meaning  of,  207,  q. 
After  issue  joined. 

How  to  be  stated,  208. 

Agreement  as  to  entry  of  judgment,  208. 

When  judgment  may  be  entered,  208. 


838  INDEX   OF  SUBJECTS. 

SPECIAL  CASE— (Continued.) 

Stated  by  an  arbitrator,  220,  a,  c, 

See  Arbitration  and  Award. 

Stated  in  ejectment. — See  Ejectment. 
SPECIAL  OBJECTIONS  BY  DEMURRER.— See  Demurrer. 

SPECIAL  ENDORSEMENTS    ON  WRIT   OF  [SUMMONS-  —  See  Summoxs, 

Writ  of. 
SPECIAL  TRAVERSES. 
Abolished,  133. 

See  Pleading. 
SPECIAL  VERDICT. 

May  be  found  in  ejectment,  532,  I. 
See  Ejectment. 
SPECIALTIES,  ACTIONS  ON. 

Effect  of  plea  of  non  est  factum,  720. 

Other  pleas  to  be  pleaded  specially,  720. 
See  Non  est  Factum — Pleading. 

SPECIFIC  DELIVERY  OF  CHATTELS.— See  Chattels,  Specific  Delivery  of. 
STATUTE,  GENERAL  ISSUE  BY.— Bee  General  issue  by  Statute. 

STAY  OF  PROCEEDINGS. 

Where  there  is  an  agreement  to  refer  all  matters  in  dispute  to  arbitra- 
tion, 232. 

By  landlord,  when  rent  paid,  559. 

When  allowed  on  payment  of  debt  and  costs,  635. 

When  the  rule  operates  from,  635,  y. 

When  same  cause  of  action,  between  same  parties,  is  pending  out  of  On 
tario,  586. 

See  Arbitration  and  Award — Bail,  Special — Ejectment — Landlord  and 
Tenant — Security  for  Costs. 
STOCK  IN  BANKS  AND  INCORPORATED  COMPANIES. 

May  be  taken  in  execution  and  sold,  361. 

Transfer  of  to  purchaser,  how  effected,  362. 

See  Execution,  Writ  of. 

STRIKING  OUT  PLEAS.— See  Pleading. 

SUBMISSION  TO  ARBITRATION.— See  Arbitration  and  Award. 

SUBPOENA. 

Any  number  of  names  may  be  included  in,  '701. 

Costs  of,  only  one  allowed  generally,  701. 

When  more  than  one  may  be  paid,  701. 

See  Costs,  Taxation  of. 

SUBPOENA  TO  PRODUCE  RECORD — See  General  Rules  of  Court. 

SUBSTANCE  OF  PLEADINGS.— See  Pleadings. 

SUBSTITUTE  FOR  ARBITRATOR.— See  Arbitration  and  Award. 

SUGGESTION  TO  REVIVE.— See  Revivor— Revival  of  Judgment,  Ac. 

SUMMARY  REMEDY  AGAINST  0VERHOLDING  TENANTS.— See  Eject- 
ment. 

SUMMONS,  WRIT  OF. 

Actions  which  are  to  be  commenced  by,  2. 

Where  defendant  is  held  to  special  bail  actions  are  not  to  be  com- 
menced by,  2. 
Must  be  carried  to  judgment  in  the  offices  commenced  in,  7. 
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SUMMONS,  WRIT  OF— {Continued.) 
Amendment  of  irregularities. 

In  date,  endorsement,  or  teste,  50,  v. 
In  names  of  parties,  49,  v. 
Costs  of  amendment,  52,  w. 
"Where  wrong  form  has  been  used,  53. 
As  to  setting  aside  for  irregularity,  48,  x,  s. 
"When  allowed,  49,  v,  50,  s. 
Time  within  which  allowed,  52,  mi. 
Attorney. 

May  be  called  upon  to  declare  whether  the  writ  issued  with  his 

privity,  64,  x. 
And  if  writ  did  not  so  issue  proceedings  will  be  stayed,  65,  j'. 
May  be  called  on  to  disclose  place  of  residence  of  plaintiff,  64,  g,  i. 
Concurrent  writs. 

Issue  of,  25,  t,  u. 

Time  for  such  issue,  25. 
Duration  of,  26. 

Memorandum  of  officer  as  to  writ  of,  26,  w. 
Renewal  of,  27. 
Contents  of. 

Date  of  writ,  8,  g,  9. 

Form  or  cause  of  action  need  not  be  stated  in,  8,  o. 
Names  of  defendants  to  be  included,  8,  p. 
Residence  of  defendants,  2,  8,  g,  h. 

"When  incorrectly  stated,  3,  h. 
Copy  served  will  be  assumed  prima  facie  to  be  a  true  copy,  12,  a. 
Duration  of. 

To  continue  in  force  six  months,  26, 
But  may  be  renewed,  27. 
Endorsement  on. 

,    Attorneys  name  and  abode  to  be  endorsed,  9. 

Also  the  name  and  abode  of  the  principal  if  issued  by  agent,  9  rr,  s,  t. 
Either  the  name  of  the  individual  attorney  or  of  the  firm  may  be 

endorsed,  9,  s. 
Of  plaintiffs  in  person,  memorandum  to  be  evidence  as  to  resi- 
dence, 11. 

Such  memorandum  to  be  full,  <6c„  1 1,  u,  w. 
Attorneys  costs,  endorsement  of,  11. 
Taxation  of  such  costs,  14,  i. 
Abatement  of  such  costs,  12,  b. 
Of  plaintiff's  claim  for  debt,  costs,  &c,  1 1. 

Form  of,  13. 
If  amount  so  endorsed  is  paid  in  eight  days  proceedings  will  be 

stayed,  12. 
So  if  too  large  an  amount  is  endorsed  the  action  will  be  stayed  on 

payment  of  the  amount  due,  12. 
Computation  for  the  time  of  payment,  12,  e. 
Object  of  endorsement  considered,  1 2,  d,  e. 
Irregularity  in  and  amendment  of,  \&,g. 
Manner  of,  13,  h. 
Form  of,  and  of  endorsement,  449. 
Issue  of,  in  the  Superior  Courts. 

To  be  by  process  clerks  and  deputy  clerks  of  the  Crown,  5. 
To  be  alternately  from  Queen's  Bench  and  Common  Pleas,  6. 
At  officers  house  irregular,  5,  Tc. 


840  INDEX   OF   SUBJECTS. 

SUMMONS,  WRIT  OF— (Continued.) 

"Without  authority,  punishable  by  attachment,  5,  k. 

To  be  under  seal  of  court,  6,  I. 

Office  from  whence  issued  to  be  noted  in  margin,  6. 

Teste  of,  6.  : 

In  transitory  actions  may  issue  from  any  office,  7. 

In  local  actions  from  proper  county,  7. 

In  County  Court  actions,  to  be  issued  by  County  Court  Clerks,  5. 
Leave  to  proceed  when  service  is  not  personal,  dbc. 

When  leave  to  proceed  may  be  granted,  19  a;,  20. 

When  the  writ  comes  to  defendants  knowledge,  19,  2. 

When  defendant  keeps  out  of  the  way  purposely,  19,  x. 

Order  may  be  granted  on  affidavit  in  first  instance  and  does  not 
require  service,  202. 

Order  for,  must  be  applied  for  promptly,  20,  a. 

When  the  cause  of  action  arose  in  Ontario,  43,  v,  44. 

Affidavit  on  motion  for,  before  whom  to  be  sworn,  47,  Jc,  e. 

Cause  of  action,  meaning  of,  43,  w. 

Plaintiff  must  prove  his  claim  before  entering  judgment  under,  44. 

Materials  for  obtaining,  44,  y. 

Against  an  alien  out  of  the  jurisdiction,  45,  d,  e. 

Notice  to  be  served,  46,  g. 
Renewal  of. 

May  be  renewed  at  any  time  before  expiring,  for  six  months  if  not 
served,  27. 

To  have  a  memorandum  on  margin,  2S. 

What  shall  be  evidence  of  renewal,  28,  h,  i. 

Praecipe  for,  28,  x. 
Service  of — Personal. 

Affidavit  of,  what  it  should  show,  24,  g. 

To  be  personal  when  practicable,  17,  v. 

English  practice  as  to,  17,  v. 

Old  practice  as  to,  17,  u. 

What  are  reasonable  efforts  to  serve,  19,  x. 

Where  it  may  be  effected,  17. 

Endorsement  of  date  of  service  to  be  made  on  writ,  32,  n. 
To  be  mentioned  in  affidavit  of  service,  24. 
Object  of,  24,.o. 
When  to  be  made,  24,  24  p. 

Sheriff,  duties  of  as  to,  22. 

When  another  than  the  sheriff  may  serve  and  obtain  the  fees,  <fcc, 
therefor,  22,  i. 

Practice  when  the  sheriff  fails  or  neglects  to  serve  within  fifteen 
days,  22. 
Service  on  corporations. 

On  corporation  aggregate,  how  to  be  effected,  21  d,  e,  22,  /. 

On  station  master  for  a  railway  corporation  bad,  22,  /. 

On  corporation  sole,  how  to  be  effected,  21,  c. 
Service  out  of  the  jurisdiction. 

Difference  from  ordinary  writ,  42,  s,  t. 

Form  of  endorsements,  481,  452. 

Indorsement  required,  42. 

Issue  of,  42. 

May  be  concurrent  with  one  for  service  in  the  jurisdiction,  45,  d. 

Time  for  appearance,  how  regulated,  42. 

Service  of,  43. 
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SUMMONSES. — See  Rules,  Summonses  and  Oedeks. 

SUPERSEDEAS,  WRIT  OF. 

When  defendant  discharged  by,  87. 
See  Bail — Recognizance. 

SURRENDER  OF  BAIL.— See  Bail,  Special. 

TABLE  OF  COSTS.— See  Costs. 

TAKING  AND  CONVERSION.— See  Not  Guilty. 

TARIFF  OF  COSTS  AND  FEES  IN  COUNTY  COURT.— See  Forms. 

Power  of  judges  to  frame. — See  Costs. 
TAXATION  OF  COSTS.— See  Costs. 

TENANT. 

Penalty  for  not  informing  his  landlord  of  issue  of  writ  of  ejectment,  551. 
See  Ejectment — Landlord  and  Tenant. 

TENANTS  IN  COMMON  IN  ACTIONS  OF  EJECTMENT.— See  Ejectment. 

TERM  MOTIONS.— See  New  Trial. 

TERRITORIAL  JURISDICTION  OF  SUPERIOR  COURTS. 

Defined.  2/. 
TESTE. — See  Capias,  Writ  of — Ejectment,  Writ  of — Summons,  Writ  of. 

TIME,  COMPUTATION  OF. — See  Arbitration  and  Award — Computation  of 
Time — Declaration — Pleading. 

TITLE  OF  CLAIMANT  TN  EJECTMENT. 

When  formal  defects  -will  be  aided,  527. 

See  Ejectment. 
TORTS.— See  Not  Guilt*. 

TOWN  AND  COUNTY 'CAUSES. 

What  are  town  causes  and  what  ■county  causes,  326. 
See  Records. 

TRANSITORY  ACTIONS. 

Definition  of,  7  n, 
TRANSMISSION  OF  BAIL.— See  Bail,  Special. 

"  "  RECORDS. — See  Deputy  Clerks  of  Crown. 

TRAVERSES.— See  Pieading. 

TRESPASS  AND  CASE. 

Costs  when  verdict  under  $8,  587. 

Provision  if  judge  refuses  to  certify,  687. 

See  Costs. 
TRESPASS  TO  LAND. 

The  close  or  place  to  be  designated  by  snfiicient  description,  728. 

In  default,  plaintiff  will  be  bound  to  amend  with  costs,  729. 

Effect  of  not  guilty  in  such  action,  729. 

See  Not  Guiltt — Pleading, 

TRIAL  AMENDMENTS  AT. — See  Amendments  at  Trial. 

TRIAL  AND  ASSESSMENT. 

Extension  of  time  for  going  to  trkl,  330. 
Issues  of  fact  and  law. 

Priority  of  trial  of,  135,  y. 

Latter  must  be  first  disposed  of  unless  expressly  ordered 
otherwise, '765. 
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TRIAL  AND  ASSESSMENT— (Continued.) 
Neglect  to  go  to  trial. 

In  Superior  Court,  proceedings  in  case  of,  326,  827. 

When  there  are  issues  of  law,  practice  as  to  trial  of  issues  of  fact, 

326. 
What  amounts  to  suoh  neglect,  327,  u. 
In  County  Court,  proceedings  in  case  of,  328. 
Notice  to  plaintiff  to  proceed,  328. 

In  case  of  default  after  notice  defendant  may  suggest  default,  329. 
Such  suggestion  traversable,  329. 
Form  of  suggestion,  329,  a. 
After  entry  of  suggestion  defendant  may  sign  judgment  for  costs, 

330. 
See  Trial  bt  Proviso. 
Notice  of  trial. 

When  a  countermand  is  given  no  costs  of  the  day  are  allowed,  323,/. 
Sec  Notice  of  Trial. 


■oj. 
At  the  trial,  291,  t. 
Terms  may  be  imposed,  291. 
Proceedings  at. — See  Assizes,  Proceedings  at. 
Under  Law  Reform  Act. 

What  Superior  Court  cases  may  be  tried  in  County  Court  without 

an  order,  599. 
Superior  Court  judge  may  order  otherwise,  599. 
What  County  Court  cases  may  be  tried  in  Superior  Court  without 

an  order,  699. 
Beoks  to  be  provided  by  County  Court  clerk  for  latter  cases,  601. 
On  motions  for  new  trials  certified  copies  of  such  notes  may  be 

taken,  601. 
Notice  of  trial  in  cases  under  this  act,  600. 
Records,  entry  of,  600. 
Motions  for  new  trial,  &c,  600. 
Without  a  jury. 

Effect  of  finding  by  a  judge,  602. 

Such  finding  may  be  moved  against,  602. 
May  be  had  without  a  jury  unless  notice  is  filed  with  the  last 

pleading,  202  h,  601. 
Form  of  notice,  202,  h. 
See  Amendment  at  Trial — Evidence — New  Trials. 

TRIAL  IN  EJECTMENT.— See  Ejectment, 

TRIAL  OF  QUESTIONS  OF  FAdT  WITHOUT  PLEADINGS. 
When  it  may  be  ordered,  201. 
Consent  necessary  to,  201,  b. 
Time  of  statement  of,  454. 
Questions  to  be  tried,  201,  d. 

How  to  be  stated,  202. 
Proceedings  at  trial,  entry  of  issue,  202. 

To  be  subject  to  ordinary  control  and  jurisdiction  of  the  court,  202. 
Parties  may  agree  to  pay  according  to  the  finding  of  the  jury,  203. 
Or  a  fixed  sum  in  event  of  the  jury  finding  the  affirmative  or  negative  of 
issues,  203. 

Effect  of  finding  of  jury  in  the  latter  case,  203. 

Such  agreement  not  compulsory  after  verdict,  208,  h. 

And  need  not  be  embodied  in  the  issue,  <8ec,  203, 1. 

Costs  when  such  agreement  exists,  203,  o. 
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TRIAL  OF  QUESTIONS  OF  FACT  WITHOUT  PLEADINGS— {Continued.) 
Execution,  issue  of,  204. 

When  immediate  execution  is  not  allowed,  204,  t. 
Form  of  venue  in  such  case,  208,  m. 
Judgment,  entry  of,  203,  204. 
Effect  of  judgment,  204. 
Recording  proceedings  upon  issue  at  instance  of  either  party,  204,  v_ 

TRIAL  BY  PROVISO. 

No  rule  is  necessary  for,  330. 

When  plaintiff  may  obtain  extension  of  time  to  go  to  trial,  330,  d. 
When  defendant  may  sign  judgment  for  default  of  going  to  trial,  329,  J. 
Where  defendant  may  bring  case  to  trial  by  proviso,  331,  e. 

UMPIRE. — See  Arbitration  and  Award. 

VACATION. 

Declaration  not  to  be  filed  in,  99. 

The  long  vacation  does  not  count  in  time  of  pleading,  99. 

See  Declaration — Pleading. 

VARIANCES. 

Amendment  of,  307,  308,  309. 

See  Amendment  at  Trial — Amendment  of  Variances. 

VENUE. 

The  Crown  may  lay  the  venue  in  any  county,  7,  n,  n. 

The  name  of  the  county  stated  in  the  margin  shall  be  the  venue,  712. 

No  other  venue  required  in  body  of  declaration,  712. 

Local  description  to  be  still  given  when  required,  712. 

Change  of. 

When  it  may  be  had,  105  h,  628. 

Not  to  be  changed  except  on  order  or  consent,  628. 

Proceedings  after  a  change  to  be  carried  on  in  original  office,  106 

The  judge  may  order  a  change,  109. 

Entry  of  suggestion  of  change  on  record,  109. 

Practice  as  to,  in  criminal  matters,  109, 1. 
In  local  actions,  109,  I. 
See  Ejectment — Pleading. 

VENIRE. 

Form  of,  290. 

May  be  altered  to  suit  particular  cases,  290. 

See  Trial. 

VERDICT. 

By  judges  instead  of  a  new  trial,  607. 

Entry  of  for  plaintiff,  on  what  issues  allowed,  128. 

Defendant,  in  respect  of  which  pleas,  129,  b. 
On  plea  of  set-off  when  larger  sum  is  proved  due  him,  129. 
Interest  on,  in  what  cases  allowed,  685. 

To  what  date  allowed,  586. 
Rule  to  enter — See  New  Trials. 

VEXATIOUS  DEFENCES  IN  EJECTMENT.— See  Ejectment. 

VICE  COMES  NON  MISIT   BREVE,   ENTRY  OF  ON  RECORD.  —  See 
General  Rules  of  Court. 

VIEW  BY  JURY. 

Form  of  order  for,  645,  t. 
Fees  to  be  deposited  for,  645. 
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VIEW  BY  JURY—  {Continued.) 

How  order  is  to  be  obtained,  645. 

Inspection  by  the  jury,  272,  6. 

Table  of  travelling  fees,  646.  * 

WAGER  OF  LAW.— See  Pleading. 

WARRANT  01?  ATTORNEY-— See  Cognovit. 

WARRANTY.— See  Ejectment— Non  Assumpsit. 

WITNESSES. 

Attendance  of,  before  Arbitrator. — See  Arbitrator  and  Award. 
Examination  of — See  Evidence — Examination  of  Parties  and  Witnesses. 

WRIT  OF  CAPIAS.— See  Capias,  Writ  of. 

WRIT  OF  EJECTMENT. 

Certain  old  writs  abolished,  580. 
See  Ejectment. 

WRIT  OF  ENQUIRY. 
Abolished,  207. 
See  Sheriff. 

WRIT  OF  ERROR. 

When  to  lie  on  County  Court  judgment,  609. 
Proceedings  on  to  conform  to  English  practice,  609. 
Judge  to  have  power  to  make  rules  as  to,  609. 

WRIT  OF  EXECUTION  TO  FIX  BAIL. 
May  be  issued  in  vacation,  378. 
See  Bail — Capias  ad  satisfaciendum. 

WRIT  OF  REVIVOR. — SeeTtEvrvoR,  Writ  of — Revival  of  Judgments. 

WRIT  OF  SUMMONS.— See  Summons,  Writ  of. 

YORK. 

Re-united  to  City  of  Toronto  for  certain  purposes,  60S. 
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